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PREFACE  TO  THE  SECOND  EDITION. 


In  the  Pre&ce  to  the  first  edition  of  tliia  work,  the  author 
Btated  its  purpose  to  he,  to  furnish  to  the  practitioner  and  the 
student  of  the  law  such  a  presentation  of  elementary  constitu- 
tional principles  as  should  serve,  with  the  aid  of  its  references  to 
judicial  decisions,  legal  treatises,  and  historical  events  as  a  con- 
venient guide  in  the  examination  of  questions  respecting  the 
constitutional  limitations  which  rest  upon  the  power  of  the  sev- 
eral State  legislatures.  In  the  accomplishment  of  that  purpose, 
the  author  further  stated  that  he  had  &ilhfully  eadeavored  to 
give  the  law  as  it  had  been  settled  by  the  authorities,  rather 
than  to  present  his  own  views.  At  the  same  time,  he  did  not 
attempt  to  deny  —  what  he  supposed  would  be  sufficiently  ap- 
parent  —  that  he  had  written  in  full  sympathy  with  all  those 
restraints  which  the  caution  of  the  fathers  had  imposed  upon 
the  exercise  of  the  powers  of  government,  and  with  faith  in  the 
checks  and  balances  of  our  republican  system,  and  in  correct 
conduaions  by  the  general  public  sentiment,  rather  than  in  re- 
liance upon  a  judicious,  prudent,  and  just  exercise  of  authority, 
when  confided  without  restriction  to  any  one  man  or  body  of 
men,  whether  sitting  in  legislative  capacity  or  judicial.  In  this 
Bympathy  and  faith,  he  had  written  of  jury  trials  and  the  other 
saf^narda  to  personal  liberty,  of  liberty  of  the  press,  and  of 
Tested  rights;  uid  he  had  also  endeavored  to  point  out  that 
there  are  on  all  sides  definite  limitations  which  circumscribe  the 
legislative  authority,  independent  of  the  specific  restrictions 
which  the  people  impose  by  their  State  constitutions.  But  while 
not  predisposed  to  discover  in  any  part  of  our  system  the  rightful 
existence  of  any  unlimited  power,  created  by  the  Constitution, 
neither  on  the  other  hand  had  he  designed  to  advance  new 
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doctrines,  or  to  do  moie  than  state  clearly  and  with  reasonable 
conciseness  the  principles  to  be  deduced  from  the  judicial 
decisions. 

The  unexpected  favor  with  which  the  work  haa  been  received 
having  made  a  new  edition  necessary,  the  author  has  reviewed 
every  part  of  it  with  care,  but  without  finding  occasion  to 
change  in  any  important  particular  the  conclusions  before  given. 
Further  reflection  has  only  tended  to  confirm  him  in  Ms  previoaa 
views  of  the  need  of  constitutional  restraints  at  every  point 
where  f^ents  are  to  exercise  the  delegated  authority  of  the 
people ;  and  he  is  gratified  to  observe  that  in  the  judicial  triha- 
nals  the  tendency  is  not  in  the  direction  of  a  disregard  of  these 
restraints.  The  reader  will  find  numerous  additional  references 
to  new  cases  and  other  authorities ;  and  some  modifications  have 
been  made  in  the  phraseology  of  the  text,  with  a  view  to  clearer 
and  more  accurate  expression  of  his  views.  Trusting  that  these 
modifications  and  additions  will  be  found  not  without  value,  he 
again  suhmits  his  work  "  to  the  judgment  of  an  enlightened  and 
generous  profession." 

TH011A8  M.  COOLET. 
Uhitbbsitt  or  Hicbiqax, 

Ann  AsBOR,  Julj,  18T1> 


PREFACE  TO  THE  THIRD  EDITION. 

The  secolid  edition  being  exhausted,  the  author,  in  preparing 
a  third,  has  endeavored  to  give  full  references  to  such  decisions 
as  have  recently  been  made  or  reported,  having  a  bearing  upon 
the  points  discussed.  It  will  be  seen  on  consulting  the  notes 
that  the  number  of  such  decisions  is  large,  and  that  some  of 
them  are  of  no  little  importance. 

THOMAS  M.  COOLET. 

IbmBBITT  or   HtCHIGlK, 

Amt  AsBOB,  December,  1878. 
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PBEFACE  TO  THE  FOURTH  EDITION. 

New  topics  in  State  Coostitutional  Law  are  not  numeroUB; 
bat  BQch  as  are  suggested  by  recent  decisions  have  been  dis- 
cussed in  this  edition,  and  it  is  believed  considerable  value  bas 
been  added  to  tbe  work  by  further  references  to  adjudged 
cases. 

THOMAS  M.  COOLBT. 
UnTxmHTT  ov  Uichioan, 

Jam  AxBOB,  April,  16T8. 


PREFACE  TO  THE  FIFTH  EDITION. 

In  tbis  edition  numerous  cases  reported  ranee  tbe  last  waa 
pablisbed  are  referred  to,  and  such  modifications  of  text  and 
notes  as  the  new  cases  seemed  to  call  for  have  been  made, 

THOMAS  M.  COOLET. 
QnrxMiTT  or  Miobioiv, 

Amu  Aksob,  Febnniy,  1888. 
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CONSTITUTIONAL   LIMITATIONa 


CHAPTER    I. 

DEmnnONS. 

A  State  is  a  body  politic,  or  socsiety  of  men,  united  together 
for  the  purpose  of  promoting  tfaeir  mutual  safety  and  advautage 
by  the  joint  efforts  of  their  combined  strength.^  The  tenns 
nation  and  State  are  frequently  employed,  not  only  in  the  law  of 
Dations,  but  in  common  parlance,  as  importing  the  same  thing  ;* 
but  the  term  nation  ie  more  strictly  synonymous  with  people,  and 
while  a  UDgle  State  may  embrace  different  nations  or  peoples,  a 
mgle  nation  will  sometimes  be  so  divided  politically  as  to  consti- 
tute several  States. 

la  American  constitutional  law  the  word  St<ae  is  applied  to  the 
BBTeral  members  of  the  American  Union,  while  the  word  notion 
is  applied  to  the  whole  body  of  the  people  embraced  within  the 
jnrisdiction  of  the  federal  goyemment. 

<Sin>ere^!)Wly,  as  applied  to  States,  imports  the  supreme,  absolute, 
uncontrollable  power  by  which  any  State  is  governed.^  A  State 
is  called  a  sovereign  State  when  this  supreme  power  resides  within 
itsdf,  whether  resting  in  a  single  individual,  or  in  a  number  of 

1  Vattd,  b.  1.  c.  1 S  I ;  stars  o"  Conit  Georgia,  G   Pet.  I,  62 :    Chat*.  Cb.  J..  In 

|«7j  WlMt  Int. L«w,  pt.  1,  c.  2,  {  2;  Teiu  b.  White,  7  W»U. 700, 720 ;  VMtel. 

HaHMk,  Lit.  Law,  S3;  Boar.  L*«  Diet  tupra. 

"State."    "  A  mnltittide  of  people  united  ■  Stoi;  on    ConiL   }  207,'    1  Black. 

tofMfaer  bjr  a  eomniDnian  of  intereit,  and  Com.  40;  Wheat.  Int.  I«w,  pt.  I,  c.  2, 

bj  oommoa  lam,  to  wliich  they  labmit  |  G ;  Halleck,  Int.  Lair,  63,  S4  ;    Auitin, 

iritb  one  accord."    Borlamiqai,  Politic  ProTinoe    of  Juriipradence,    Lee.   VI. ; 

Law,  c  h.    See  CbUliolm  d.  Georgia,  2  Chipman  on  Qovernmeiit,  137.     "The 

Ball.  4ST ;  Georgia  c.  Stanton,  6  WalL  riglit    of  commanding    finallj    In    dvil 

K  sodetr-"    Borlaroaqui,  Politic  Lair,  o.  6. 

■  Tltmptvn,  J.,  in  Cherokee  Nation  c. 
1 
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indmduals,  or  in  the  whole  body  of  the  people.^    In  the  view  of 

internatioDal  law,  all    eovereiga   Statae   are   and   mnet 

[•  2]      be  equal  in  rights,  *  because  from  the  very  definition  of 

sovereign  State,  it  is  impossible  that  there  should  be,  in 

respect  to  it,  any  political  snperior. 

The  sovereignty  of  a  State  commonly  extends  to  all  the  sub- 
jects of  government  within  the  territorial  limits  occupied  by  the 
associated  people  who  compose  it  ;  and,  except  upon  the  high 
seas,  which  belong  equally  to  all  men,  like  the  air,  and  no  part  of 
which  can  rightfully  be  appropriated  by  any  nation,^  the  dividing 
line  between  sovereignties  is  usually  a  territorial  line.  In  Amer- 
ican constitutional  law,  however,  there  is  a  division  of  the  powers 
of  sovereignty  between  the  national  and  State  governments  by 
subjects :  the  former  being  possessed  of  supreme,  absolute,  and 
uncontrollable  power  over  certain  subjects  throughout  all  the 
States  and  Territories,  while  the  States  have  the  like  complete 
power,  within  their  respective  territorial  limits,  over  other  sub- 
jects.' In  regard  to  certain  other  subjects,  the  States  possess 
powers  of  regulation  which  are  not  sovereign  powers,  inasmuch 
as  they  are  liable  to  be  controlled,  or  for  the  time  being  to  become 
altogether  dormant  by  the  exercise  of  a  superior  power  vested  in 
the  general  government  in  respect  to  the  same  subjects. 

A  con8titviion  is  sometimes  defined  as  the  fundamental  law  of 
a  State,  containing  the  principles  upon  which  the  government  is 
founded,  regulating  the  division  of  the  sovereign  powers,  and 
directing  to  what  persons  each  of  these  powers  is  to  be  confided, 
and  the  manner  in  which  it  is  to  be  exercised.*    Perhaps  an 

1  T*tlel,  b,  1,  c.  1,  S  Si  Storj  oo  or  k  8t«t«  court,  m  if  the  line  of  dirinoa 

CoiiitS20T;  Halleck,  Iiit  I«w,  05.    In  wu    traced    b/  landmarkt  mod  moau- 

other  words,  when  it  ii  ui  independent  menta  Tuibl«  to  the  eje."    Tanry,  Cb.  J., 

8ut«.     Chipman  on  GoTernment,  1S7.  in  Ablemtui  d.  Booth,  21  How.  GOO,  614. 

"  Vattel,  b.  1,  c.  23.  J  Ml ;  Whe«t.  Int.  See  Twbto'i  Cue.  13  W»U.  897.    Tliat 

LftW,  pt.  2,  c.  4,  S  10.  the  general  diTiaion  of  powen  between 

'  3/<:Z«iii,  J.,  in  Ijcenie  CkwB,  5How.  the  federal  uid  State  goreninienti  haa 

604,  6SS.    "The  power*  of  the   geneml  not  been  disturbed  b;  the  new  imend- 

govemment  and  of   the  State,  although  ments  to  the  federal   ConrtiCation,   aee 

both  exiit  and  are  exercised  within  the  United  Sutei  v.  Cruikihank,  OS  U.  8. 

tame  territorial  limits,  are  yet  teparate  Bep.  642. 

anddiBlinctioTereigntiea,actinKBeparate-         *  1  Bout.  Insti  0;  Duer,  Const  Joris. 

I7  andindependentljof  each  other,  witfain  26.    "B7  the  constitution  of  a  State  I 

their  respective  spheres.    And  the  sphere  mean  the  body  of  those  written  or  uo- 

of    action    appropriated    to  the  United  written  fundamental  laws  which  legokte 

States  is  as  far  beyond  the  reach  of  the  the  roost  important  rights  of  the  higiier 

Judicial  process  issued  bj  a  Slate  judge  magistrates  and  the  most  eMential  ptlri- 
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equally  complete  and  aocorate  definitioo  would  be,  that  body  of 
roles  and  maxims  in  accordance  with  which  the  powen  of  sove- 
reignty are  habitually  exercised. 

In  a  mnch  qualified  and  very  imperfect  sense  every  State  may 
be  said  to  possess  a  constitution ;  that  is  to  say,  some  leading 
principle  has  prevailed  in  the  administratioa  of  its  government, 
until  it  has  become  an  understood  part  of  its  sjmtem,  to 
which  obedience  *  is  expected  and  habitually  yielded ;  [*  S] 
like  the  hereditary  principle  in  most  monarchies,  and  the 
euBtom  of  choosing  the  chieftain  by  the  body  of  the  people  which 
prevails  among  some  barbarous  tribes.  But  the  term  conttitit- 
Honal  government  is  applied  only  to  those  whose  fundamental  rules 
or  maxims  not  only  locate  the  sovereign  power  in  individuals  or 
bodies  designated  or  chosen  in  some  prescribed  manner,  but  also 
define  the  limtta  of  its  exercise  so  as  to  protect  individual  rights, 
and  shield  them  against  the  assumption  of  arbitrary  power.'  The 
number  of  t^ese  is  not  great,  and  the  protection  they  afford  to 
individual  rights  is  &r  from  being  oniform.' 

In  American  constitutional  law,  the  word  conttitution  is  used 
in  a  restricted  sense,  as  implying  the  written  instrument  agreed 
upon  by  the  people  of  the  Union,  or  of  any  one  of  the  States,  as 
the  absolute  rule  of  action  and  decision  for  all  departments  and 
officers  of  the  government,  in  respect  to  all  the  points  covered  by 
it,  which  must  control  until  it  shall  be  changed  by  the  authority 
which  established  it,  and  in  opposition  to  which  any  act  or  regu- 
lation  of  any  such  department  or  officer,  or  even  of  the  people 
themselves,  will  be  altogether  void. 

The  term  wicomtitnAvmal  law  must  have  different  meanings  in 
different  States,  according  as  the  powers  of  sovereignty  are  or  are 

lafH  of  the  labjecU."    Hackmto«b  on  ititution  does  Dot  mske  the  gOTennDcnt 

ttie   Stodj  of  tbe  Law  of  Naidk  lod  »  conititntional  goTernmeDt,  until    the 

lUtioii*.  tnonftrch  is  deprived  of  power  to  ut  It 

>  CdbODii'i   DtMiniiiUon  on   QoTom-  adda  at    will.      The    gnxti   of    Magna 

■ent.  Works,  I.  p.  11.  Charto  did  not  make  the  Engliih  a  con- 

■  AbaolDtenionarch«,ntidera  preMon  ttitiitional  monarehy;  it  wat  onl;  after 

of  necewitj,  or  to  win  the  ^tat  of  their  repealed  TlolationB  and  conflrmalion*  of 

people,  lometiniea  grant  them  what  i*  that  in«trnnieiit,^d  when  a  forllierdl*- 

eaOed  a  conatitntioD ;  bot  thii,  lo  long  at  regard    of  ita    pTOTiiiooi    had    become 

the  power  of  the  monarch  Ic  recogniied  dsigeroni  to  the  Crown,  that  fondamen- 

aa  lupreme,  can  be  no  mot*  than  hi«  tal  righta  could  be  laid  to  have  cooHito- 

jTomiee  that  he  will  obeerva   it«  ^m-  tional  gnarantie*,  and  the  goTemment  to 

tUodi,    and    condact  the    goTemment  be  conitltutlonaL 
accwdtD^r-    The  mere  grant  of  a  oob- 
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not  poesesaed  hj  the  iDdividoal  or  body  which  exercises  the  paw- 
ers  of  ordinary  l^islation.  Where  the  law-makiDg  department 
of  a  State  is  restricted  in  its  powers  by  a  written  fundamental 
law,  as  in  the  American  States,  we  nnderstand  by  nnconstita- 
tional  law  one  which,  being  opposed  to  the  fundamental  law,  is 
therefore  in  excess  of  legislative  authori^,  and  void.  Indeed, 
the  term  unoonatitutional  law,  as  employed  in  American  jurispru- 
dence, is  a  misnomer,  and  implies  a  contradiction ;  that  enactment 
which  is  opposed  to  the  oonstitction  being  in  fact  no  law  at  all. 
But  where,  by  the  theory  of  the  government,  the  exercise  of 
complete  sovereignty  is  vested  in  the  same  individual  or  body 
which  enacts  the  ordinary  laws,  any  enactment,  being  an  exercise 
of  power  by  the  sovereign  authority,  must  be  obligatory,  and,  if  it 
varies  from  or  conflicts  with  any  existing  constitutional  principle, 
it  must  have  the  effect  to  modify  or  abrogate  such  principle,  in- 
stead of  being  nullified  by  it.  This  most  be  so  in  Great  Britain 
with  every  law  not  in  harmony  with  pre-existing  constitutional 
principles ;  since,  by  the  theory  of  its  government,  Parliament  ex- 
ercises sovereign  authority,  and  may  even  change  the  Con- 
[*  43  stitntion  *  at  any  time,  as  in  many  instances  it  has  done, 
by  declaring  its  will  to  that  effect.'  And  when  thus  the 
power  to  control  and  modify  the  oooatiturioQ  resides  in  the  ordi- 
nary law-making  power  of  the  State,  the  term  unconttitutional  late 
can  mean  no  more  than  this :  a  law  which,  being  opposed  to  the 
settled  maxims  upon  which  the  government  has  habitually  been 
conducted,  ouyht  not  to  be,  or  to  have  been,  adopted.'  It  follows, 
tiierefore,  that  in  Great  Britain  constitutional  questions  are  for  the 
most  part  to  be  discussed  before  the  people  or  the  Parliament, 
since  the  declared  will  of  the  Pariiament  is  the  final  law ;  but  in 
America,  after  a  constitutional  question  has  been  passed  upon 
by  the  legislature,  there  is  generally  a  right  of  appeal  to  the 

>  1  BUdi,  Com.  lei :  De  TocqaeTill^  um  in  the  United  State*.    Serem  r.  So- 

DemocrMf  Id  AmeiioL,   c.  6;    Broom,  g<Dft.  2  Bop.  Ct.  R.(Ont.)  70;  Leprohn  v. 

Contl.  Iaw,  T9e ;  Flichd,  English  Con-  Ottawa,  3  App.  R.  622. 
ttltution,  b.  7,  c.  6.     In  the  Dominion  of         >  Mr.  Auitln.  In  hU  ProTiiicc  of  Jnrit- 

CanndA.  where  the  power*  of  eoTerelgittj  prudence,  Lee.  VI.,  eiplaioi  and  enlargea 

■re  confided  for  exerciae,  In  part  to  the  apoo  thii  idea,  and  givea  illuatratioiu  to 

Dominion  Parliament  and  in  part  to  the  ahow  that  in  Enftlaud,  and  Indeed  onder 

ProTinciai  Parliamenta,  with  a  aaperin-  mott  govemmeaE*,  a  rule  pretcribed  b^ 

tending  authority  OTer  all  in  the  imperial  the   law-making  anttaorltr  may  be  nn- 

goTemmenl,  the    term    unconatitational  conatltnUoiial,  and  yet  legal  and  obliga- 

law  bat  a  meaning  correiponding  to  ita  toT7. 
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courts  wheD  it  is  attempted  to  put  the  will  of  tbe  l^Dlature  in 
force.  For  the  will  of  the  people,  as  declared  in  the  Constitu- 
tioQ,  is  the  final  law ;  and  the  will  of  the  legislature  is  law  only 
when  it  is  in  harmony  witJi,  or  at  least  is  not  opposed  to,  that 
controlling  instrument  which  governs  the  legislative  body  e<^uaUy 
with  the  private  citizen.^ 

^  See  Cbapter  TIL /nit. 
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[•5]  •CHAPTER  II. 

THB  CO^tSTITnriON  OF  THB  UNITBD  STATES. 

The  govemment  of  the  United  Statea  is  the  ezifitiog  repre- 
seotative  of  the  national  government  which  has  always  in  some 
form  existed  over  the  American  States.  Before  the  Revolution, 
the  powers  of  government,  which  were  exercised  over  all  the 
colonies  in  common,  were  so  exercised  as  pertaining  either  to  the 
Crown  of  Great  Britain  or  to  the  Parliament ;  but  the  extent  of 
those  powers,  and  how  far  vested  in  the  Crown  and  bow  far  in 
the  Parliament,  were  questions  never  definitely  settled,  and  which 
constituted  subjects  of  dispute  between  the  mother  country  and 
the  people  of  l^e  colonies,  £nally  resulting  in  hostilities.'  That 
the  power  over  peace  and  war,  the  general  direction  of  commer- 
cial intercourse  with  other  nations,  and  the  general  control  of 
such  subjects  as  fall  within  the  province  of  international  law, 
were  vested  in  the  home  government,  and  that  the  colonies  were 
not,  therefoi'e,  sovere^n  States  in  the  full  and  proper  sense  of 
that  term,  were  propositions  never  seriously  disputed  in  America, 
and  indeed  were  often  formally  conceded ;  and  the  disputes 
related  to  questions  as  to  what  were  or  were  not  matters  of  inter- 
nal regulation,  the  control  of  which  the  colonists  insisted  should 
be  left  exclusively  to  themselves. 

Besides  the  tie  uniting  the  several  colonies  through  the  Crown 
of  Great  Britain,  there  had  always  been  a  strong  tendency  to  a 
more  intimate  and  voluntary  union,  whenever  circnmBtances  of 
danger  threatened  them  ;  and  this  tendency  led  to  the  New  Eng- 
land Confederacy  of  164S,  to  the  temporary  Congress  of  1690,  to 
the  plan  of  anion  agreed  upon  in  Convention  of  1754,  but  rejected 
by  the  Colonies  as  well  as  the  Crown,  to  the  Stamp  Act  Con- 

I  1  PitkiD'i  Eiit  U.  8.  c.  S ;  Lift  and  CoIodIbI    CongreM   of   1766 ;  BMiua;'i 

Worki  of  John  Adami,  Vol.  I.  pp.  122,  BevolDtlon  in  Sooth  Carolina,  pp.  0-11 ; 

161  i  Vol.  n.  p.  811 ;  Work!  of  JeOenoD,  6  Bincroft'i  U.  S.  c.  18 ;   1  Webaler** 

Vol.  IX.  p.  294  i  2  Manh*ir»  Wuhing.  Worki,  128 ;  Von  Holit,  Cotiit.  Hist.  c. 

ton,   c.  S;  Declaration  ot  Bigfat*  b;  1 ;  Stor/ on  Contt.  {  18S  s(  m;. 
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gresB  of  1765,  &iid  finally  to  the  CoutineDtal  CongreBS  of  1774. 
When  the  diffiuulties  with  Great  Britain  culminated  in  actual 
war,  the  Congress  of  1775  asBomed  to  itself  those  powers  of 
eztemal  control  which  before  had  been  conceded  to  the 
Crown  or  to  the  *  Parliament,  together  with  such  other  [*  6] 
powers  of  sovereignty  as  it  seemed  essential  a  general 
government  should  exercise,  and  thus  became  the  national  gov- 
ernment of  the  United  Colonies.  By  this  body,  war  was  con- 
ducted, independence  declared,  treaties  formed,  and  admiralty 
jurisdiction  exercised.  It  is  evident,  therefore,  that  the  States, 
though  declared  to  be  "  sovereign  and  independent,"  were  never 
strictly  so  is  their  individual  character,  but  were  always,  in 
respect  to  the  higher  powers  of  sovereignty,  subject  to  the  control 
of  a  centi'al  authority,  and  were  never  separately  known  as  mem- 
bers of  the  fiunily  of  nations.^    The  Declaration  of  Independence 

1  "  All  the  coontrj  now  pouetud  by  it  wm  not  then  an   oncommoa  opinioti 

Ibe  Uailed  States  wbm  [prior  to  the  Revo-  that  the  niiappropriated  lands  which  be- 

lallonj  a  part  of  the  dominioDi  appertain-  longed  to  the  Crown  pueed,  not  to  the 

ing  to  tbeCrownof  GreatBritaJn.   E^ery  people    of   ttie    colony  or  Slate  withiD 

acre  of   land  in  tbii  coontry  was  then  wboae  limits  tbey  were  situated,  bat  to 

held,  mediately  or  immediately,  by  graDta  the  whole  people.     On  whatever  prioci- 

trom  tliat  Crown.    All  the  people  of  this  plea  this  opinioD  rested,  it  did  not  give 

connlry  were  then  salgecls  ot  the  King  way   to  the  other,   atid    thirteen    sove- 

of  Great  Britain,  and  owed  allegiance  to  reignties    were   considered  as    emerged 

him;  and  all  the  civil  authority  then  ex-  trttat  the  printnples  of  the   Kerolntion, 

bting  or  exercised  here  flowed  from  the  combiaed    with    local    conveoience  and 

bead  of  the  British  empire.    They  were  conaiderations ;  the  people,  neverthelen, 

to  a  strict  sense  feUow-iubJecta,  and  in  a  continued   to  consider  tliemselves,  in  a 

variety  of  leapeda  one  people.    When  natloaal  point  of  view,  as  one  people; 

tke  Revolution  commenced,  the  patriots  and  they  continued  without  interniption 

did  not  awert  tliat  only  the  same  afBni^  to  manage  their  national  concems  accord- 

and  bo(3b1  connection  tnbslsted  between  Ingly.     Afterwards,  in  the  harry  of  the 

Ibe  people  of  the  colonies,  which  subsis-  war,  and  in  the  warmth  of  mutual  confl- 

ted  iKtween  the  people  of  Gaul,  Britain,  dence,  they  made  a  confederation  of  the 

and  Spain  while  Roman  provinces,  name-  Stales  the  basis  of  a  general  goremmenL 

ly,  only  tbat  affinity  and  social  connec-  Experience  dis&ppointed  the  expectations 

tion  which  result  Ih>m  the  mere  circam-  they  had  formed  from  it;  and  then  the 

stance  of  l>eing  governed  by  one  prince ;  people,  in  their  collective  capacity,  eitab- 

diOcrent  ideas  prevailed,  and  gave  occa-  lished  the  present  Constitution."     Per 

Mon  to  the  Congress  of  1774  and  ITTG.  Ja^,  Cb.  J.,  in  Chishotm  v.  Georgia,  2 

"The     Kevolntion,    or     rather      the  Dall.419,4T0.   See  tliis point  forcibly pnt 

Declaration  of  Independence,  found  the  and  elaborated  by  Mr.  A.  J.  Dallas,  in 

people  already  nnited  for  general  par-  his  Life  and  Writings  by  O.  H.  Dallas, 

pews,  and  at  the  same  time  providing  200-207.      Alio   in    Texas  v.   White,  7 

for    their   more  domeetic    concems    by  Wall.  724.    Professor  Von  Hoist,  in  his 

State  conventions   and  other  temporary  Constitutional    Eiitory    of   the    United 

arrangements.      From    the    Crown    ol  States,    c.    1,    presents  the    same  view 

Great  Britain  the  sovereignty   of  their  clearly     and     fully.      Compare     Hard, 

eonntry  pwsed  to  the  people  <^  it ;  and  Theory  o(  National  Existence,  1S6. 
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made  them  sovereign  and  independent  StAtee,  bj  alU^etber  abol- 
ishing the  foreign  jurisdiction,  and  substituting  a  national  govern- 
ment of  their  own  creation. 

But  while  national  powers  were  assumed  by  and  con- 
[*  7}  ceded  to*  the  Congress  of  1775-76,  that  body  was  uever- 
theless  strictly  revolutioaary  in  its  character,  and,  like  all 
rcTolutioaaty  bodies,  its  authority  was  undefined,  and  coold  be 
limited  only,  firtt,  by  instructions  to  individual  delegates  by  the 
States  choosing  them  ;  geamd,  by  the  will  of  the  Congress ;  and 
third,  by  the  power  to  enforce  that  will.'  As  in  the  latter  par- 
ticular it  was  essentially  feeble,  the  necessity  for  a  clear  specifi- 
cation of  powers  which  should  be  exercised  by  the  nataonal 
government  became  speedily  apparent,  and  led  to  the  adoption  of 
the  Articles  of  Confederation.  But  those  articles  did  not  concede 
the  full  measure  of  power  essential  to  the  efficiency  of  a  national 
government  at  home,  the  enforcement  of  respect  abroad,  or  the 
preservation  of  the  public  faith  or  public  credit ;  and  the  difficul- 
ties experienced  induced  the  election  of  delegates  to  the  Consti- 
tutional Convention  held  in  1787,  by  which  a  constitution  was 
formed  which  was  put  into  operation  in  1789.  As  much  larger 
powers  were  vested  by  this  instrument  in  the  general  government 
than  had  ever  been  exercised  in  this  country  by  either  the 
Crown,  the  Parliament,  or  the  Revolutionary  Congress,  and 
larger  than  those  conceded  to  the  Congress  under  the  Articles  of 
Confederation,  the  assent  of  the  people  of  the  several  States  was 
essential  to  its  acceptance,  and  a  provision  was  insei'ted 
[*  8]  in  the  Constitution  that  the  ratification  •  of  the  conven- 
tions of  nine  States  should  be  sufficient  for  the  establish- 
ment of  the  Constitution  between  the  States  so  ratifying  the 
same.  In  fact,  the  Constitution  was  ratified  by  conventious  of 
delegates  chosen  by  the  people  in  eleven  of  the  States,  before  the 
new  government  was  organized  under  it ;  and  the  remuning  two. 
North  Carolina  and  Rhode  Island,  by  their  refusal  to  accept,  imd 
by  the  action  of  the  others  in  proceeding  separately,  were  ex- 
cluded altogether  &om  that  national  jurisdiction  which  before 
had  embraced  them.  This  exclusion  was  not  warranted  by  any- 
thing contained  in  the  Articles  of  Confederation,  which  purported 

>  See  remark*  of /rmM,  J.,  inPenhal-  troedoctrineon  thUinbject  ii Terj ciMTljr 
low  V.  DiMUie'*  Adm'r,  8  Dall.  M,  01,  uid  eitpUined  hj  Ckaie,  J.,  Id  Wue  d.  Hjlton, 
of  Blak,  J.,  in  the  lung  cate,  p.  111.   The     8  DalL  189.  231. 
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to  be  articles  of  "  perpetual  union ;  "  and  the  action  of  the  eleven 
States  in  making  radical  revision  of  the  Constitution,  and  exclud- 
ing their  associates  for  refusal  to  assent,  was  really  revolutionary 
ID  character,^  and  only  to  be  defended  on  the  same  ground  of 
necessity  on  which  all  revolutionary  action  is  justified,  and  which 
in  this  case  was  the  absolute  need,  fully  demonstrated  by  experi- 
ence, of  a  more  efScieut  general  governmeut.* 

•  Left  at  liberty  now  to  assume  complete  powers  of  sov-     [*  9] 
ereignty  as  independent  governments,  these  two  States 
saw  fit  soon  to  resume  their  place  in  the  American  family,  under 
a  permission  contained  in  the  Constitution ;  and  new  States  have 
since  been  added  from  time  to  time,  all  of  them,  with  a  single 

1  Hr.  Vmi  Boren  hM  Mid  of  It  that  it  brMchof  uironeuticleliabTMchof  the 
WM"uiberoic,tbO[ighp«rhapaalawl«w,  whole  treaty;  and  that  a  breach  coIDIl>l^ 
■cL"    Political  Pttrtiei,  p.  60.  ted  bj  either  of  the  partiei  abaoNei  the 

■  "Two  qtieatioiu  o(  a  rerj  delicate  otheri.BDdaDthoriietlhem, Ifthejpleate, 
■store  preaent  themiel*ea  on  thii  ocot-  to  pronounce  the  compact  violated  and 
iiMi ;  1.  On  what  principle  the  confedera-  void.  Sliould  it  onhappiij  he  neceuarj 
tkin,  which  atandi  in  the /ormof  ftiolemn  to  appeal  to  these  delicate  truChi  for  ft 
coinp*ct  among  the  State*,  can  be  niper-  joatiiBcatlon  tbr  diapenBing  with  the  con> 
•eded  witbont  the  tutanimoai  conieDt  of  aent  of  partlcnlar  Statei  to  a  diuolution  of 
the  partie*  to  it ;  2.  What  relation  !■  to  the  federal  pact,  will  not  the  cooiplaining 
nbatat  between  the  tiitie  or  more  Statea,  paitiea  find  It  a  difficult  task  to  aniwer 
ntifying  the  Conttitntloo,  and  ths  re-  tbe  multiplied  and  Important  tntroctioDi 
maining  few  who  do  not  become  partie*  with  which  the?  may  be  coofrontedl  The 
to  it  Tbe  flnt  qneaUon  ii  antwered  at  time  haa  been  when  it  was  incumbent  on 
MIC*  hj  Tecnning  to  the  abaolnle  nece*-  oa  all  to  Teil  tbe  ideoa  which  thli  par*- 
li^j  of  tbecaie;  to  the  great  ptinciple  of  graph  exhibits.  The  scene  ii  now  changed, 
aetf-prMerraUon ;  to  (he  transcendent  law  and  with  it  the  part  which  the  same  mo- 
«f  nature  and  of  nature's  God,  which  de-  tlTei  dictate.  The  lecond  qnestion  is  not 
oterea  that  the  safety  and  liappineai  of  leas  delicate,  and  the  flattering  prospect 
•odetr  are  the  object*  at  whlchallpoliti-  of  it*  being  merely  hypothetical  forbid* 
eal  inatitDtioiia  aim.and  to  which  all  *iich  an  OTer-cnriooa  discussion  of  It.  It  Is  one 
laatlnitioii*  miwt  be  tactiflced.  Perhapt,  of  those  case*  which  mn*t  be  left  to  pro- 
alao,  an  aoswer  may  be  found  witbont  Tide  fbr  iteelt.  In  general  it  may  be  ob- 
•eaiching  beyond  tbe  principles  of  the  serred,  that  although  no  political  relation 
eompact  itself.  It  ha*  been  heretofore  can  *nhsi*t  between  tbe  ■isenting  and 
■oted,  among  the  defect*  of  the  coofed-  dissenting  Sutes,  yet  the  moral  relations 
eration,  that  in  many  of  the  States  it  bad  will  nmain  tucanoelied.  The  claim*  of 
receiTcd  no  higher  sanction  than  a  mere  jnstice.  both  on  one  side  and  on  the  other, 
la^alatire  latiflcation.  The  principle  of  will  be  In  force,  and  mnst  be  fulfilled ;  the 
teaprocality  seem*  to  require  that  it*  right*  of  humanity  rnust  in  all  cues  be 
ebligatioQ  on  (he  other  Stale*  should  be  duly  and  mutually  respected ;  whilit  con- 
reduced  to  tile  aame  *tandBrd.  A  com-  sidetations  of  a  common  Interest,  and 
pact  between  independent  sorereigns,  abore  all  the  remembrance  of  the  endeai> 
bonded  on  act*  of  legiilative  antliority,  log  scenes  which  are  past,  and  the  antid- 
caD  pretend  to  no  higher  ralidity  than  patlon  of  a  speedy  triumph  over  the  ob- 
a  leagne  or  treaty  between  the  partie*.  staclea  to  reunion,  will,  it  is  hoped,  not 
It  ia  an  eatahliahed  doctrine  on  the  sub-  arge  in  fain  iRoderatiim  on  one  side,  and 
jeet  «r  tt«atlM,  (bat  all  irf  tbe  artides  are  pmUmx  on  tlie  other."  Federaliat,  No. 
rnDtoallyconditioiis  of  each  other;  that  a    48  (by  Vtufuoa). 
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exception,  organized  by  the  conseBt  of  tbe  general  government, 
and  embracing  territoiy  previouBljr  andet  ita  control.  The  ex- 
ception was  Texas,  vbich  bad  previoosly  been  an  independent 
sovereign  State,  but  which,  by  tbe  conjoint  action  of  its  govern- 
ment and  that  of  the  United  States,  was  received  into  the  Union 
on  an  equal  footing  with  the  other  States. 

Without,  therefore,  discussing,  or  even  designing  to  allnde  to 
any  abstract  theories  as  to  the  precise  position  and  actual  power 
of  the  several  States  at  the  time  of  forming  the  present  Constita- 
tioD,*  it  may  be  said  of  them  generally  that  they  have  at  all  times 
been  subject  to  some  common  national  government,  which  has 
exercised  control  over  tbe  subjects  of  war  and  peace,  and  other 
matters  pertaining  to  external  sovereignty ;  and  that  when  the 
only  three  States  which  ever  exercised  complete  sovereignty 
accepted  the  Constitution  and  came  into  the  Union,  on  an  equal 
footing  with  all  the  other  States,  they  thereby  accepted  the  same 
relative  position  to  the  general  government,  and  divested  them- 
selves permanently  of  those  national  powers  which  the  others  had 
never  exercised.  And  the  assent  once  given  to  the  Union  was 
irrevocable.  "  The  Constitution  in  all  its  provisions  looks  to  an 
indestructible  Union  composed  of  indestructible  States."* 

The  government  of  the  United  States  is  one  of  enumerated 
power*;  tbe  national  Constitution  being  the  instrument  which 
specifies  them,  and  in  which  authority  should  be  found  for  tbe 
exercise  of  any  power  which  the  national  government  assumes 
to  possess.*    In  this  respect  it  differs  from  tbe  constitutioas  of 

>  6m  thti  tDbjwl  dlMONed  In  01b-  Wmll.  718;  United  8l*M  r.  Craikahank, 

bom  V.  Ogden,  9  Wheat  1.  92  U.  6.  Rep.  642,  660.  661,  per  WaOt, 

*  Chat,  Ch.  J.,   in  TezM   v.  Wbite,  Ch.  J. ;  Wetotor  d.  Bade,  62  Penn.  Si.  474 ; 

7  Wsll.  700,  725.    6«e  Dniled  Bute*  >.  Bpoirerc.Eifler,!  Heisk.SSS.     Thetentli 

Cathoart,  1  Bond,  660.  ■mendment  to  the  Conititntion  proTidn 

■  "The    gaTeniin«iit   of   the   United  thmt  "the  poweti  not  delegated  to  the 

State*  can  claim  no  powen  which  are  United  Slalei  b^  the  Conititntion,  nor 

not  granted  to   it   bj   the  Conititntion ;  prohibited  hy  It  to  the   Statei,  are  re- 

and   the  power*  actnally  granted   mnii  wired  to  the  Btatei  refpectirety,  or  ut 

be  inch  h  are  expreailr  given,  or  given  the  people."    No  power  ii  conftrred  hj 

by  neeeuar;  ImpltL-ation."  Per  Mart/mil,  the  Conititntion  npon  CongreM  to  Mtab- 

Ch.  J.,  in  Martin  s.   Hunter'i  Letaee,  1  lUh  mere  polioe  regnlationi  within  tlie 

Wheat.  301,  826.    "  This  Inatrument  con-  Sutei.    United  Stitee  b.  Dewitt,  8  WaiL 

tatni  an  enumeration  of  the  powen  ex-  41.   See  Slaughter  Honae  CasM,  10  Wall 

preMlygrantedby  the  people  to  theiTgoT-  SO.   Or  topioTide  for  copyrightinj;  trade- 

ernment."  UanlmU,  Ch.  J.,  in  Oibboni  v.  marki.      Tnd»4Mfk  CaK*,   100  U.   S. 

OKden,8WheaLl,18T.  SeeOalderE.BnU,  82, 
SDall.SSO;  Briieoer.  Bank  ot  Saitvckj,         Aa  to  the  general  diridon  of  pow«n 

11  PeL  267;  GUman  o.  Philadelphia,  3  betweendwDomltiionof  Cmadaand  tbe 
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the  *  several  States,  which  are  not  grants  of  powers  to  ( *  10] 
the  States,  but  which  apportion  and  impose  reBtrictions 
upon  the  powers  which  the  States  inherently  possess.  The 
general  purpose  of  tlie  Constitution  of  the  United  States  is 
declared  by  its  foundeis  to  be,  '*  to  form  s  more  perfect  union, 
establish  justice,  insure  domestic  tranquillity,  provide  for  the 
common  defence,  promote  the  general  wel&re,  and  secure  the 
blessings  of  liberty  to  ourselves  and  our  posteiity."  To  &ccom> 
pUsh  these  purposes,  the  Coi^^ss  is  empowered  by  the  eighth 
sectioQ  of  article  one :  — 

1.  To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay 
the  debts  and  provide  for  the  common  defence  and  general  wel- 
fare of  the  United  States.  But  all  duties,  imposts,  and  excises  shall 
be  uniform  throughout  the  United  States. 

2.  To  borrow  money  on  the  credit  of  the  United  States. 

8.  To  regulate  commerce  with  fore^u  nations  and  among  the 
several  States,  and  with  the  Indian  tribes.^ 

4.  To  establish  a  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcy,  throughout  the  United 
States. 

6.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures. 

6.  To  provide  for  the  punishment  of  counterfeiting  the  securi- 
ties and  current  coin  of  the  United  States. 

7.  To  establish  post-o£Sces  and  post-roads.' 

8.  To  promote  the  progress  of  science  and  the  useful  arts,  by 
secnring  for  limited  terms  to  authors  and  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries.^ 

9.  To  constitute  tribunals  inferior  to  the  Supreme  Court;  to 
define  and  punish  piracies  and  felonies  committ^  upon  the  high 
seas,  and  offeuces  against  the  law  of  nations. 

pmrincci,  Me  Citizeu'  Ini.  Co.  s.  Par-  p&Ient).    Helm  r.  Natiotud  Bank.  43  Ind. 

MM,  4  C«it.  Sup.  Ct  816.  167 ;   s.  c.  IS  Am.  Rep.  396 ;  BoHida  v. 

I  Commerce  on  the  high  wu,  though  Hnnt,  70  IIL  100 ;  s.  c.  22  Am.  Bep.  63 ; 

between  ports  of  the  tame  Stale,  ii  held  Crittenden  v.  White,  23  Minn.  24 ;  t.  c.  23 

to  be  under  the  coalrolling  power  of  Con-  Am.  Rep.  076 ;  Craoton  d.  Smith,  37  Mioh. 

greu.    Lord  v.  Stesnuhip  Co.,102  U.  S.  809;  *.0.  20 Am.  Rep.  614.  Butthe&Uitei 

641.  nay  paei  Itwt  Tegnl&ting  the  use  of 

'  Aa  to  the  power  to  exclude  mstter  patented  article!.   Fatteraon  v.  Kentucky, 

(nm   the  mail,  §t»Expartt  Jackion,  X  llBiuh.Sll;  s.c.  31  Am.  Rep.  220 ;  ■.  o. 

D.  8. 727.  in  error,  97  TJ.  S.  601 ;  State  v.  Telephone 

*  Thi«  power  ftezclniiTe.   The  State*  Co.,  36  Ohio  St.  296;  a.  o.  B8  Am.  Rep. 

cuBot  pMt  Iftwi  TdgulaUng  the  tale  of  688. 
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10.  To  declare  war,  grant  letters  of  marque  and  reprieal,  and 
make  rules  concerning  captures  on  land  and  water. 

11.  To  raise  and  support  armies ;  but  no  appropriation  of 
mone;  to  that  use  shall  be  for  a  longer  term  than  two  years. 

12.  To  provide  and  maintain  a  navy. 

13.  To  make  rules  for  the  govemtnent  and  regulation  of  the 

land  and  naval  forces. 
[*  11]       *  14.  To  provide  for  calling  forth  the  militia  to  execute 

the  laws  of  tiie  oation,  suppress  insurrections,  and  repel 
invasions. 

15.  To  provide  for  organizing,  arming,  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be  employed 
in  the  service  of  the  United  States,  reserving  to  the  States  re- 
spectively the  appointment  of  the  officers,  and  the  authority  of 
training  the  militia  according  to  the  discipline  prescribed  by 
Congress. 

16.  To  exercise  exclusive  legislation  in  all  cases  whatsoever, 
over  such  district  not  exceeding  ten  miles  square  as  may,  by  oea- 
sion  of  particular  States,  and  the  acceptance  of  Congress,  become 
the  seat  of  government  of  the  United  States;  and  to  exercise  like 
authority  over  all  places  purchased  by  the  consent  of  the  legis- 
lature of  the  State  in  which  the  same  shall  be,  for  the  erection  of 
forts,  m^azines,  arsenala,  dockyards,  and  other  needful  buildings. 

17.  To  make  all  l&'A'a  which  shall  be  neoesBary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  the  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof. 

Congress  is  also  empowered  by  the  thirteenth,  fourteenth,  and 
fifteenth  amendments  to  the  Constitution  to  enforce  the  same  by 
appropriate  legislation.  The  thirteenth  amendment  abolishes 
slavery  and  involuntary  servitude,  except  aa  a  punishment  for 
crime,  throughout  the  United  States  and  all  places  subject  to 
their  jurisdiction.  The  fourteenth  amendment  has  several  ob- 
jects. 1.  It  declares  all  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdictioa  thereof,  to  be  citizens  of 
the  United  States  and  of  the  State  wherein  they  reside ;  and  it 
forbids  any  State  to  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States,  or 
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to  deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,  or  to  deny  to  any  person  within  its  jurisdiction 
tlie  equal  protection  of  the  laws.  2.  It  provides  that  when  the 
right  to  vote  at  any  election  for  the  choice  of  electors  for  Presi- 
dent or  Vice-President  of  the  United  States,  representatives  in 
CoDgress,  the  executive  and  judicial  officers  of  a  State,  or  the 
members  of  the  legislature  thereof,  is  denied  to  any  of  the  male 
inhabitants  of  such  State,  being  twenty-one  years  of  a^,  and 
citdsens  of  the  United  States,  or  is  in  any  way  abridged,  except 
for  participation  in  rebellion  or  other  crime,  the  basis  of  congres* 
Eional  representation  therein  shall  be  reduced  in  the  proportion 
which  the  number  of  such  male  citizens  shall  bear  to  the  whole 
number  of  male  citizens  twenty-one  years  of  age  in  such  State. 

3.  It  disqualifies  from  holding  Federal  or  State  offices  certain 
penons  who  shall  have  engaged  in  insurrection  or  rebellion  against 
the  United  States,  or  given  aid  or  comfort  to  the  enemies  thereof. 

4.  It  declares  the  inviolability  of  the  public  debt  of  the  United 
States,  and  forbids  the  United  States  or  any  State  assuming  or  pay- 
ing any  debt  or  obligation  incurred  in  aid  of  insurrection  or  rebellion 
gainst  the  United  States,  or  any  claim  for  the  loss  or  emancipa- 
tion of  any  slave.'    The  fifteenth  amendment  declares  that  the 

'  "  That  ameDdmeDt  wu  nndoubtedlj  and  compl&inti  went  made  lliat,  notwltb- 

pnqtoKd  for  the  pnrpOM  of  ftally  pn>t«ct  ituiding  the  abolitinn  of  Hnety  uid  in- 

ing  iht  newly-made  cIiImiu  of  tlie  Afri-  Tolntiur;  tervitude,  the  freedmen  were 

caa  iBce  In   the  enjoyment  of  their  free-  In  lome  portioDi  of  the  conntry  tnbjected 

dam,  and  to  preTent  dUciimlnatiDK  State  to  diubiiitie*  from  which  others  were  ex- 

lefftdatioD  against  them.     The  generality  empt.    There  were  alio  comptainia  of  the 

of  ttie  langnage  naed  neceaaarily  extendi  existence  In  certain  section!  of  tlie  South- 

lUproTi*k>ii*  to  all  petsons,  of  every  race  ern  Stales  of  «  feeling  of  enmity,  growing 

tod  color,    FreviODily  to  iti  adoption,  the  oat  of  the  collisions  of  the  war,  lowardi 

GfU  Rights  Act  had  been  passed,  which  citiunf   of   the    Northi     Whether  these 

declai«d  that  cltiiena  of  the  Uail«d  States  complainU  had  any  Just  foundation,  is  im- 

(^erery  ruse  and  color,  wlthoutregard  to  material;  they  were  belieTed  hy  many 

•oy  prerions  condition  of  slaTery  or  ia-  to  be  well  founded,  and  to  prevent  any 

rolnntary  wrritude,  except  as  a  paniih.  possible  legislation  hostile  to  any  cIms 

ment  for  crime,  tbotild  hare  the  same  from  the  CAOses  mentioned,  and  to  obTi- 

rtghts  in  every  State  and  Territory  to  make  ate   objections  to  legislation   similar  to 

snd  enforce  contracts,  to  ine,  be  parliea,  that  embodied  in  the  Civil  Right*  Act, 

sod  give  evidence,  to  inherit,  purchase,  the  fourleenth  amendment  was  adopted, 

lease,  sell,  own,  and  convey  real  and  per>  This  la  manifest  from  the  ditcnisioni  in 

tonal  property,  and  to  ftill  and  equal  beo-  CongreM  with  referenoe  to  it    There  was 

ffil  of  all  laws  wad  proceedings  fbr  the  no  diversity  of  opinion  as  to  its  object 

•ecori^  of  penoti  and  property  as  is  en-  between  those  who  favored  and  those  who 

joyed  by  white  dtiiens,  and  sboald  be  opposed  its  adoption."    Ur.  Justice  Fidd 

iDbjBct  to  like  pnniahments,  pains,  and  pen-  in  San  Hateo  County  c.  Bod.  Fac.  R.  R. 

iltiea,  and  to  none  other.  The  vaUdity  of  Co.     U.  S.  Ct  Ct.  Cal.  July,  1882. 

Ibis  Mt  WW  questioned  in  niany  quartert,  "  A  Stale  acts  by  Its  leglalatiTe,  ite 
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right  of  citizena  of  the  United  States  to  vote  sball  not  be  denied 
or  abridged  bj  the  United  States  or  by  any  State,  on  account  of 

race,  color,  or  previous  condition  of  servitude.' 

execatlTe,or  iU  judicial  ButhoritiM.  It  KirCkndv.  Hotchkiu,  100  U.  S.  491 ;  nw 
can  act  id  do  other  way.  The  conititu-  tromregulatingwarehouiechargei:  Mnnn 
tioiMl  proTiaion,  therefore,  niut  mean  o.  Illinoli,  04  D.  B.  118;  or  charts  for 
that  no  igenty  of  the  State,  or  of  tlie  the  traiuportatioD  of  freight  and  paaaeo- 
ofBcera  or  agents  by  whom  ita  powen  are  gen  ti;  common  caniert :  Chicago,  &c. 
executed,  «haU  deny  to  any  person  iritliio  It.  R.  Co.  ».  Iowa,  04  U.  S.  l&G. 
ita  jurisdiction  the  equal  protection  of  the  The  ftonrieeDth  ftmendment  doe*  not 
laiTt.  Whoever  by  virtue  of  public  poiU  profeM  to  aecure  to  all  penona  in  the 
tion  under  a  State  government  deprives  United  States  tlie  benefit  of  tlie  ume 
another  of  property,  life,  or  liberty  with-  laws  and  the  same  remedies.  Great  di- 
oat  due  procesa  of  law,  or  denies  or  takes  venities  may  aiul  do  exist  in  ttiese  ra- 
away  tlie  equal  protection  of  t!ie  tawi,  specta  in  different  Stales.  One  may  hare 
violates  the  constitutional  inhibition ;  and  the  common  lair  and  trial  by  jnry  ;  an- 
as he  acts  in  the  name  and  for  the  State,  other  the  civil  law  and  trial  by  the  conrt 
and  is  c:lot]]ed  with  the  State's  auihoriij,  But  like  diversities  may  also  exist  in  dit 
■lis  set  is  that  of  the  State.  This  must  fcrent  parts  of  the  same  State.  TlieSutes 
be  BO,  or  the  constitutional  prohibition  baa  frame  their  laws  and  organize  their  courts 
no  meaning."  Strong,  i,,ia  Expartt  Yit-  with  some  regard  to  local  pecniiarities 
ginia,  100  U.  S.  339.  Approved,  Neat  v.  aod  special  needs,  und  this  violates  do 
Delaware,  103  U.  S.  370,  S9T.  conltitntionai  requirement.  All  that  one 
'  See,  OB  to  these  amendments,  Story  can  demand  nnder  the  last  clause  of  j  I 
on  Const,  (4th  ed.)  c.  40, 47, 48,  and  App.  of  the  fourteenth  amendmeDt  is,  that  he 
to  Vol.  II.  The  adoption  of  an  amend-  shall  not  be  denied  the  same  protection  of 
ment  to  the  federal  constitution  has  the  the  laws  which  is  enjoyed  by  other  pet> 
effect  to  nullify  all  provision*  of  State  sons  or  otlier  classea  in  the  same  place 
constitutions  and  Stale  law*  which  con-  and  under  like  circnnutancea.  Missouri 
met  therewith.  Ex  parte  Turner,  Chase  v.  Lewis,  101  U.  S.  22. 
Dec.  157  i  Neal  c.  Delaware,  103  U.  S.  The  fonrteenth  amendment  not  only 
870;  Wood  V.  Fitzgerald,  3  Oreg.  568;  gave  citiEenship  to  colored  persons,  but 
Portland  v.  Bangor,  65  Me.  120;  a.  c.  20  by  necessary  implication  it  conferred 
Am.  Rep.  081.  See  Griffin's  Case,  Chase  upon  them  the  right  to  exemption  from 
Dec.  SOB.  The  new  amendments  do  not  nafriendly  legislation  against  them  dis- 
enlarge  the  privilege  of  suffrsge  so  as  to  tinclively  as  colored.  —  exemption  fhim 
entitle  women  to  vote.  Bradwell  v.  State,  discriminations  imposed  by  public  author- 
16  Wall.  180;  Minor  p.  Happersett,  21  ity  which  imply  legal  inferiority  in  civil 
Wall.  162.  The  fourteenth  amendment  society,  lessen  the  security  of  their  right*, 
does  not  entitle  persons  as  of  right  to  sell  and  are  steps  towards  reducing  them  to 
intoxicating  drinks  against  the  prohibl-  the  condign  of  a  subject  race.  The  de- 
tions  of  Stale  laws ;  Barbemeyer  v.  Iowa,  nial  by  Slate  aatbority  of  the  right  and 
18  Wall.  120;  it  is  not  violated  by  the  privilege  in  colored  persons  to  participate 
grant  by  a  State,  under  its  police  power,  as  jurors  in  the  administration  of  justice 
of  an  exclusive  right  for  a  term  of  year*  Is  a  violation  of  this  amendment.  Strau- 
to  have  and  maintain  slaughter- houses,  der  r.  West  Virginia,  100  U.  S.  303;  Vir- 
landing*  for  cattle,  and  yards  for  inclosing  ginia  v.  Rives,  100  U.  8.  81S  ;  Ex  pari* 
cattle  intended  fnr  slaughter,  with  in  certaiif  Virginia.  100  V.  8.  S80;  Neal  d.  Dela- 
specifled  parishes:  Slaughter  House  Cases,  ware,  103  U.  S.  370.  Bee.  fortlier.  United 
16  Wall.  80 ;  nor  by  denying  the  right  of  States  k.  Reese,  92  U.  S.  214.  Since  these 
jury  trial  in  Stale  courts;  Walker  u.  San-  amendmenis,  as  before,  sovereignty  for 
vlnet,  92  U.  S  Bep.  90:  it  does  not  pre-  the  protection  of  life  and  personal  liberty 
elude  a  Slate  from  taxing  its  citizens  for  within  the  reepective  States  rests  alorw 
debt* owing  lo  them  tVom foreign  debtors:  with  the  States;  and  tlie  United  States 
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The  execQtiTe  power  ia  vested  In  a  president,  who  is  made 
eommander-in-cfaief  of  the  army  and  navy,  and  of  the  militia  of 
tiie  several  States  when  called  into  the  service  of  the  United 
States ;  and  who  has  power,  b;  and  with  the  consent  of  the  Sen- 
ate, to  make  treaties,  provided  two-thirds  of  the  Senate  concur, 
aod,  with  the  same  advice  and  consent,  to  appoint  ambaasodors  and 
dther  public  ministers  and  consuls,  judges  of  the  Supreme  Court, 
and  other  officers  of  the  United  States,  whose  appointments  are 
not  otherwise  provided  for.^ 

The  judicial  power  of  the  United  States  extends  to  all  cases  in 
law  and  equity  arising  under  the  national  Constitution,  the  laws 
of  the  United  States,  and  treaties  made,  or  which  shall  be  made, 
ander  their  authority ;  to  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls ;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction ;  to  controversies  to  which  the  United  States 
shall  be  a  party ;  to  controversies  between  two  or  more  States ; 
between  a  State  and  citizens  of  another  State  ;  between  citizens 
of  different  States  ;  between  citizens  of  the  same  State  claiming 
lands  under  grants  of  different  States ;  and  between  a 
•  State  or  citizens  thereof  and  foreign  States,  citizens  [*  12] 
or  subjects.'  But  a  State  is  not  subject  to  be  sued  in 
the  courts  of  the  United  States  by  citizens  of  another  State,  or 
by  citizens  or  subjects  of  any  foreign  State.^ 

The  Constitution  and  the  laws  of  the  United  States,  made  in 
pursuance  thereof,  and  all  treaties  made  under  the  authority  of 
the  United  States,  are  declared  to  be  the  supreme  law  of  the 
land ;  *  and  the  judges  of  ever;  State  are  to  be  bound  thereby, 

oaoDOt  take  cogninace  ot  Invuioiu  of  the  a  party,  may  be  remoTed  to  the  feietti 

priTilege  of  anffrage  when  ntx,  color,  or  oonn  for  trial,  if  %  federal  qnestion  ig  in- 

previoiueoDditioDiiDolthegToandtlieTe-  toItmI.    Railroad  Co  o  Mi»iMitip1    102 

of.   United  Sutes  v.  Beete,  92  U.  S.  214;  TJ.  8.  186.    That  State*  are  not  laable 

Uoited  Stalei  v.  Craikihank,  92  U.  S.  642.  except  with  their  own  consent  ipb  TUil- 

8«e,  fortber,  Bailroad  Co.  o.  Brown.  17  toad  Co.  ■>.  Teonewee,   101  U.  S.  887; 

Wall.4«;  Kenn«rdD.Loniii«na,92U.8.  Railroad  Co.  v.  Alabama,  101  D.  S,  882. 

480;   Pennoyer   d.   HbH.  06   D.   8,   7U;  Noelaim  arite*  against  any  ftoTemment 

PearMn  v.  Yewdall,  96  U.   S.  294;  Mo-  infkvor  of  an  individual,  by  re«it>n  of  the 

Millen  0.  AndeMon,  96  D.  8.  37 ;  Darid.  mitftatance.  lachei,  or  unauthorized  ener- 

•on  B.  New  Oriesnt,  96  U.  S.  97;  Kirt-  die  of  power  by  ita  offloe™  or  agenti. 

land  V.  Holchkiai.  100  U.  8.  491;  Ten-  Oibboni  v.  United  Btatee,  8  Wall.  269; 

■MMre  p.  DaTw,  100  U.  8.  267.  Clodfelter  ».  Stale,  Hfl  N.  C,  51.  53 ;  Lang- 

'  U.  S.  Cooit.  art.  a.  ford  B.  United  Statea.  101  U.  8. 841. 
*  V.  8.  Conat.  art.  S,  {  3.  •  "The  United  States  in  agnreniment 

■  U.  8.  Const.  Ilth  Amendment    Bnt  with  aiithority  eTirnding  orer  the  whole 

a  suit  in  a  Sralecoart,towbioba  State  is  territory  ot  die  Union,  acting  npon  tba 
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any  thing  in  the  constitutioQ  or  laws  of  any  State  to  the  con* 
trary  notwithstanding.* 

It  is  essential  to  the  protection  of  the  national  jurisdiction,  and 
to  prevent  collision  between  State  and  oational  authority,  that 
the  final  decision  upon  all  questions  arising  in  regard  thereto 
should  rest  with  the  courts  of  the  Union ;  *  and  as  such  questions 
must  frequently  arise  first  in  the  State  courts,  providon  is  made 
by  the  Judiciary  Act  for  removing  to  the  Supreme  Court  of  the 
United  States  the  final  judgment  or  decree  in  any  suit,  rendered 
in  the  highest  court  of  law  or  equity  of  a  State  in  which  a  de- 
cision could  be  had,  in  which  is  drawn  in  question  the  validity 
of  ft  treaty,  or  statute  of,  or  authority  exercised  under  the  United 
States,  and  the  decision  is  against  their  validity ;  or  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under  any  State,  on  the  ground  of  their  beii^  repug- 
nant to  the  Constitution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity ;  or  where  any  title, 
right,  privilege,  or  immunity  ia  claimed  under  the  Constitution 
or  any  treaty  or  statute  of  or  commission  held  or  authority  exet- 

SUtet    Mid   the    p«ople  of   tha   Sbitei.  awftj  private  property  vithout  compen- 

While  It  i*  limiled  in  Uie  nnmber  of  ita  sation.    Cornet  b.  Winton,  2  Terg.  148. 

powen,  Ki  far  u  its  lovereignlj  extendi  It  in*7    opeMte    retrooctiTel;.      Hanen- 

it  U  gnpreme.    So  St&te  gOTemmeDt  c«d  aiein  r.  Lynham,  lOD  U.  S.  483.    A  Stale 

exclude  it  from  the  exerciie  of  an;  an-  law  in  conflict  vitb  it  mn«t  give  wa;  to 

Uiority  conferred  upon  it  bj  the  Contti-  ita  anpetior  autJiority.     Ware  v.  Hyllon, 

tution,   obatTQct   its    authoriied    offluera  8  Dall.  99;   Teaker  v.  Teaker,  4  Uet 

againat  ita  will,  or  withhold  from  It  for  (K7.)  33;   People  v.  G«rke,  6  Cat.  881. 

a  moment  the  cognizance  of  an;  nibject  See,  farther,  United  Statei  t>-  Aredondo, 

which  that  inatrument  baa  committed  to  S  Pet  031 ;  United  Btatea  b.  Ferchemaii, 

IL"    5ln»ij,J.,inTenneaweo.DaTia,100  ^  Pet.  51;  Garcia  ».  Lee,  12  PaL  611; 

V.  S.  357,  203.  Haaenatein   u.  Lynham,  100  TJ.  S.  483 ; 

'  U.  S.  Conit.  art.  8;  Owing*  k.  No^  Bopea  v.  Clinch,  8  Biatch.  304;  United 

wood'i  Leaaee,  6  Cranch,  844  ;  MoCuUoch  Sutoa  d.  Tobacco  Factory,  1  DilL  mt ; 

p.  Uaryiand,  4  Wheat.   810;   Foater  p.  The   Cherokee  Tobacco,   11   WaU.  616. 

NeilaoD,  2  Pet.  263,  S14 ;  Cook  ».  Hoffat,  li  thla  laat  caae  it  ia  decided,  aa  before  it 

£  How.  29g ;  Dodge  v.  Wooliey,  18  How.  had  been  at  the  Circuit,  that  a  law  of  Con- 

881.     When  a  treaty  haa  been  latiflcd  by  greai  repugnant  to  a  treaty,  to  that  extent 

the  proper  formallciea,  it  ia,  by  the  Con-  abrogatea  it. 

Btitutton,  the  lupreme  law  of  the  land,  *  Martin  v.  Hunlor'a  Leaiee^  1  Wheat, 

and  the  conrla  have  ro  power  to  inquire  BOt.  834;  Cohena  v.  Virginia,  S  Wheat 

Into  the  authority  of  the  penona  hy  whom  2S4 ;  Bank  of  Uufted  St«t«a  v.  Norton,  S 

it  wa«  euteted  into  on  behalf  of  the  fbr-  Harah.  423 ;  Braynard  n.  Harthall,  8  Pick, 

eign  Ration :  Doe  v.  Braden,  16  How.  6S6,  194,  per  Parlor,  Ch.  J. ;  Spangler'a  Case, 

667;  or  the  power*  or  rlghU  racogniaed  11  bCch.  296,;  Ttrble'i  Caae,  13  Wall, 

by  It  in  the  nation  with  which  it  waa  S97;    TenDeawe   n.   DaTb,    100    U.    S. 

made :  Uatden  ■;.  Ingeraoil,  6  Hich.  873.  267. 
It*  foroe  la  auch  that  it  may  erea  take 
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cised  under  the  United  States,  and  the  decisioD  is  against 
the  *  title,  right,  privU^e,  or  immunity  specially  set  up   [*  13] 
or  clfumed  by  either  party  under  such  Constitution,  treaty, 
statute,  commia^OD,  or  authority-^ 

But  to  authorize  the  lemoval  under  that  act,  it  must  appear  by 
the  record,  either  expressly  or  by  clear  and  necessary  intendment, 
that  some  cme  of  the  enumerated  questions  did  arise  In  the  State 
court,  and  was  there  passed  upon.  It  is  not  sufficient  that  it 
m^ht  have  arisen  or  been  applicable.'    And  if  the  decision  of 

>  Act*  1789  mkI  1867 ;  B.  B.  IS73,  title  ita  origiuiJ  or  sppellste  form,  or  both,  ■■ 

U;  ch.  U.  the  witdom  of  CongreH  nwj  direct ;  and 

"  It  b  Mttlod  law,  u  eitabliihed  b;  laitlj,  — 

wetl-coDiidered  d«cii<oni  of  thii  court,  "That  it  ii  not  lufllcienl  to  exclode 

pimonnced  upon  fiill  ergaiiMnt,  and  after  t)ie  Judicial  power  of  tbe  United  Statei 

mmture  deliberation,  notably  in  Gobeni  v,  from  a  particular  case   that  it  iuTolTes 

Tirginia,  6  Wheat.  204 ;  Oabom  e.  Bank  qoeitiana  which  do  not  at  all  depend  on 

eT  United  Statea,  9  Wheat.  786 ;  Mayor  the   Coeatitutioi)  or  laws  of  the  United 

>.  Cooper,  6  Wall.  S4T  ;    Gold  Water  ft  Btatea ;  but  when  a  queation  to  which  the 

WaahinK  Co.  n.  Kejea,  06  U.  8.  ISS ;  and  judicial  power  of  the  Union  i«  extended 

Tenneaife  r.  DaTia,  lOO  V.  S.  S67  ;  bj  the  Conititntion  forma  an  ingredient 

"Hikt  while  Uie  eleventh  amendtnent  of  the  ori^al  can«e,  it  i«   within   the 

of  tfaemitiaiMl  Conttitution  ezdudea  the  power  of   CoDgresi   to  give  the  circuit 

jndiciBl  power  of  the  United  State*  from  eonrta  Juriidiction  of  that  canae,  aJchongh 

toita,   in  law   or  equity,  commenced  or  other  qneitioua  of  fact  or  law  may  be  in- 

I^oaecuted    aguDtt  one  of   the   United  rolved  in  ft."    AaWon,  J,,  in  Railroad  Co. 

BtBle*  by  citiieni  of  another  State,  inch  v.  HiulMippi,  102  U.  S.  135,  I4a 

power  ia  extended  by  the  Conatitntion  to  *  Owinga    v.    Norwood's    Leaaee,    6 

toita  coDimencedorproaeeutedbyaSlate  Craneh,  344;    Martin   v.   Hunter*!   Les- 

againat  an  individual,  in  which  the  latter  tee,  1  Wheat.   804 ;   Inglee  r.  Coolidge, 

dtmanda  nothing  from  the  former,  but  2    Wheat.   363;    Miller    e.    Nicfaolli,    4 

only  aeeki  the  protection  of  the  Cotitti-  Wheat.    811  ;    Witliamt    b.    Nortis,    12 

tatloB  and  lawi  of  the  United    Statea  Wheat   117;   Bickie  v.   Btarke,   1   Pet. 

againit  the  cbUm  or  demand  of  the  Stale;  94;  Harrii  r.  Dennie,  3  Pet.  292;  Fiih- 

"  That  a  caie  in  law  or  equity  coDdatf  er*!  Leatee  o.  Cockerell,  6  Fet.  246 ;  New 

•r  tbe  right  of  one  part?,  aa  welt  ai  of  OrleatM   v.  De  Armai,  9  Pet.  223,  234 ; 

the  other,  and  may  properly  be  aaid  to  Keene  9.  ClaAe,  10  Pet.  291  ;  Crowell  i>. 

arise  tmder  the  Conatitntion,  or  a  law  of  Bandell,  10  Pet.  866 ;   McKinny  v.  Car- 

Ae  United  Staiea,  wbenever  ita  correct  roll,  12  Fet.  66 ;  Holmei  «.  Jenniion,  14 

dcanoD  depend*  upon  a  oonetrnction  of  Fet  fi40;   Scott  ».  Jonea,  6   How.  343; 

ehber:  Smith  v.  Botiter,  7  How.  7S8;  Willlama 

"  That  caMi  arlaing  under  the  law*  of  v.  Oliver,  13  How.  Ill ;  Calcote  b.  Stan- 
die  United  Stetea  are  audi  a*  grow  out  of  ton,  IB  How.  248 ;  Maxwell  v.  Newbold, 
Oe  legielation  of  Coogreaa,  wbeiher  they  18  How.  611 ;  Hoyt  i'.  Shelden,  1  Black, 
Mutitnle  the  right,  or  privilege,  or  claim,  616;  Faroey  c.  Towle,  1  Black,  850;  Day 
er  protection,  or  dsfenoe  of  the  party,  p.  Oallup,  2  Watt.  97  ;  Walker  v.  Villa- 
li  whole  or  in  part,  by  whom  they  are  raao,  6  Wall.  124;  The  Victory,  6  Wall. 
averted;  882  ;  Hamilton  Co.  r.  Maia.,  S  Wall.  682; 

"That  exeept  in  the  caaee  of  which  Olbconc.  Chouteau, 6  Wall.314;  Worthy 

thii  court   ia  gives  by  Hie  Conatltntlaa  v.  CommlitioiMra,  9  Wall.  611 ;  Measen- 

flriginal  jnriadictian,  the  jndlcl^d  power  ger  v.  Maaou,  10  Wall.  607  ;  Iniurance 

•t  dM  Didted  Stsiea  it  to  be  «ieiciaed  in  Co.  r.  lyeatBrer,  11  Wall.  204 ;  HoHanna 
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the  State  court  is  in  favor  of  the  right,  title,  privilege,  or  exemp- 
tion BO  claimed,  the  Judiciary  Act  does  not  authorize  such  re- 
moval.' Neither  doea  it  where  the  validity  of  the  State  lav  is 
drawn  in  question,  and  the  decision  of  the  State  court  is  t^ainst 
its  validity.' 

But  the  same  reasons  which  require  that  the  final  decision  upon 
all  questions  of  national  jurisdiction  should  be  left  to  the  national 
courts  will  also  hold  the  national  courts  bound  to  respect  the 
decisions  of  the  State  courts  upon  all  questions  arising  under  the 
State  constitutions  and  laws,  where  nothing  is  involved  of  national 
authority,  or  of  right  under  the  Constitution,  laws,  or  treaties  of 
the  United  States;  and  to  accept  the  State  decisions  as  correct, 
and  to  follow  them  whenever  the  same  questions  aris,e  in  the 
national  courts."    With  the  power  to  revise  the  decisions  of  the 

ff.  O'Snllivaii,  91  U.  6.  678 ;  Boiling  v.  common  Uw  of  tbe  State,  Mpeciall;  when 

Lenner,  91   U.  S.  5M.    It  ii  not  tat-  applied  to  the  title  of  landt."    In  Buk 

Bcient  that  the  preaidlng  judge  of  tlie  of Hamiltoni;.DudIe7'BLeMee,2Fet 49*^, 

State  coQTl  certiflet  that  a  right  claimed  524,  it  «u  urged  tbat  Ibe  eicliuire  power 

under  tfae  national  authority  n ai  brought  of  State  court*  to  conttme  legitlatire  act« 

in  qneation.    Railroad   Co.  e.  Bock,  4  did  not  extend  to  the  pAramoant  law,  m 

Wall.  ITT ;    Parmelee  v.  Lawrence,  11  m  to  enable  them  to  give  efficacy  to  an 

Wall.  86.  act  which  wai  contrary  to  the  State  con- 

'  Gordon  v.  Caldcleugh,  S  Cianch,  263 ;  etitution ;  but  MarAaa,  Ch.  J.,  lald :  "  We 

McDonogh   u.   Hillaudon,   3  How.  098;  cannotadinitthtBdiatinction.  Tliejadicial 

Fallon  V.  McAfike,  IS  Pet.  149 ;  I.inton  v.  department  of  every  goTemment  li  the 

Stanton,  12  How.  423;  Burke  v.  Gaioei,  rightful ezpotitorofitalawi.andemphati- 

19  Bow.  SBB ;  Reddall  v.  Bryan,  24  How.  cally  of  ita  tnpreme  Uw."  Again,  In  Elm- 
420 ;  Boo«evelt  v.  Heyer,  1  WaU.  612 ;  endorf  u.  Taylor,  19  Wheat.  162, 169,  the 
Ryan  v.  Thomai,  4  Wall.  603.  same  eminent  judge  «aya ;  "  The  judicial 

■  Commonwealth  Bank  v.  Griffith,  14  department  of  cTery  govemraent,  where 

Pet  66;  Walker  c  Taylor,  6  How.  64.    We  inchdepartmenteiiati.U  the  appropriate 

take  no  notice  here  of  the  itatutea  for  the  organ  for  conitming  the  legislative  acU 

removal  of  causei  from  the  State  to  the  of  that  goTemment.     Thui  no  court  in 

federal  coarta  for  the  purpo«e«  of  origi-  the  univene  which  proposed  to  lie  gor- 

Dal  trial,  as  they  are  not  important  to  any  erned  by  principle  would,  we  presume, 

discussion  we  shall  have  ocasion  to  en-  nndertake  to  say  that  the  courts  of  Great 

ter  upon  in  this  work.     See  Rev.  Stat,  of  Britain  or  France,  or  of  any  other  nation, 

U.  S.  18TS,  title  13,  ch.  T  ;  Cooley,  Const!-  had   misunderstood   their  own  statutea, 

tutiooai  I^ciples,  122-128.    Judge  Dil-  and  therefore  erect  Itself  into  a  tribunal 

Ion  has  published  a  convenient  manual  on  which  should  correct  such  misuoderatand- 

this  subject.  Ing.    We  receive  the  construction  given 

*  In  Beauregard  v.  New  Orleans,  18  by  the  courts  ol  the  nation  as  the  true 
How.  4gT,  602,  Mr.  Justice  CampicU  sayi :  sense  of  the  law,  and  feel  ourselves  no 
"The  constitnticD  of  this  court  requires  more  at  liberty  to  depart  from  that  con- 
it  to  follow  the  laws  of  the  several  States  slruction  than  to  depart  from  the  word* 
as  roles  of  decision  wherever  they  apply,  of  the  statute.  On  this  principle,  the  eon- 
And  the  habit  of  the  court  has  been  to  itracUon  given  by  this  court  to  the  Con- 
defer  to  the  decisions  of  their  judicial  tti'  stitntion  and  laws  of  the  United  States  is 
banal*  upon  questions  arising  out  of  the  rectired  by  all  as  the  tme  construction ; 


by  Google 


CH.  n.]      THE  CONSTITOTION  OF  THE  UNITED   STATES.                  19 

State  'ooartB  in  the  cases  already  poiated  out,  the  due  [*14] 
observBDoe  of  this  rule  vill  prevent  those  collisions  of  judicial 

and  on  the  nine  principle  tlw  conitmc-  Hubor  Com'ra,  17  Wall.  648 ;  Snperri- 
don  giTen  b;  Uie  conrti  or  the  sevenl  eon  c  Uaited  Statei,  18  Wall  71 ;  Fair- 
State*  to  the  legiihttive  acta  of  those  field  c.  Gallatin,  100  U.  8.47;  Springer  t>. 
8ute«  U  recrived  aa  tme,  nnleu  the^  Foater,  2  8I017  C.  C.  S8S ;  Neal  b.  Green, 
coma  in  txnUUct  with  the  Conatitailon,  1  McLean,  18^  Paine  f.  Wrigbt,  6  McLean, 
lawt,  or  Ueatiei  of  the  United  StateB."  SQSj  Bo^le  v.  Arledge,  Hemp.  020  j  Grif- 
In  Qrwn  B.  Heal'i  Lewee,  6  Pet.  291, 298,  fing  n.  Gibb,  McAU.  212;  Ba^erqne  t>. 
it  it  nid  b^JfcLtaa,  J.;  "The  decision  Cohen,  McAIL  118;  Wicks.  The  Samud 
of  the  tiigbeit  judicial  tribunal  of  a  Sute  Strong,  Newb.  187 ;  N.  P.  Screw  Co.  v. 
•hooldlMOonuderedaaflnalby  thiiconrt,  Bliten,  SBUIch.  SIO;  BrooBOuti.  Wallace, 
not  becanae  the  State  tribaoal  in  nch  a  4  Blatch.  466;  Van  Bokelen  e.  Brooklyn 
case  ba«  any  power  to  bind  thii  court.  City  B.  R.  Co.,  5  BUtch.  879]  United 
bat  becauae,  in  the  language  of  the  court  States  v.  Mann,  1  Oall.  8;  Society,  &a.  e. 
tn  Shelby  V.  Gnr,  11  Wheat.  861,  a  flxed  Wheeler,  2  Oall.  105;  Coatea  v.  Mnie, 
and  received  conitrnction  by  a  Slate  in  Brock.  S20;  Meade  b.  Beale,  Taney,  839 ; 
ill  own  conrts  mabet  a  part  of  the  statute  Loring  c.  Marah,  2  Cliff.  811 ;  Parker  v. 
law."  And  aee  Jackaon  r.  Chew,  IS  Fhetieplace.  2  Ctift.  TO;  King  0.  Wilson, 
Wheat  168, 162,  per  T^bMpam,  J.;  alio  the  I  BiU.  656.  The  decision  of  the  State 
foltowing  caaea:  Sims  o.  Irrine,  B  Dall.  eoart.thataStateitatntehasbeenenacted 
426 ;  McKeen  v.  Delancy,  G  Cranch,  22  j  in  accordance  with  the  SUte  oonstltuUon, 
Polk's  Leasee  r.  Wendal,  9  Cranch,  87;  it  binding  on  the  federal  courts.  Bail- 
Preatoti  a.  Browder,  1  Wheat.  116 ;  Ma-  road  Co.  v.  Georgia,  98  U.  S.  SG9.  In 
taal  Aanirance  Co.  e.  Watts,  1  Wheat.  Green  e.  Neal's  Lesaee,  6  Pet.  261,  an  Im- 
270;  Shlpp  v.  Miller,  2  Wheat.  BIS;  portant  question  was  presented  aa  to  t)ie 
Thatcher  ■>.  Powell,  e  Wheat  119;  Bella,  proper  course  to  be  pursued  by  the  8a- 
Morriaon,  1  Pet  S61 ;  Waring  e.  Jackson,  preme  Conrt  of  the  United  States,  under 
1  Pet  670  ;De  Wolf  ■^Babaud,l  Pet  476;  lomewhat  embarraafing  circumstances. 
Pullerton  ■>.  Bank  of  Doited  States,  1  Pet  That  conrt  had  been  called  upon  to  put  a 
MM ;  Gardner  t>.  Collins,  2  Pet.  68 ;  Beach  constracUon  upon  a  State  statute  of  limi- 
p.  Vilea,  BPete76;  Inglisti.  Sailors' Snug  tations,  and  had  done  so.  Afterwards 
Harbor,  8  Pet  99;  United  States  v.  Hor-  the  same  question  had  been  before  the 
riaon,  4  ftt  124 ;  Henderaon  v.  Griffln,  Supreme  Court  of  the  State,  and  in  re- 
ft Pet.  161  i  Hiude  v.  Vattier,  6  Pet  86B ;  peated  cases  bad  been  decided  otherwise. 
Boaa  V.  ''McLong,  t  Pet  288 ;  Uarlatt  r.  The  qnesUon  now  was  whetiier  tlie  8n- 
SUfc,  11  Pet  1 ;  Bank  of  United  Statei  v.  preme  Court  would  follow  its  own  ded- 
Daniel,  12  P«t  82;  Clarke  a.  Smith,  18  slon,  or  rererae  that,  in  order  to  pnt  itself 
Fet.lOe;  RoasD.  Duval,  13PeL46;  Wit  in  harmony  with  the  Btate  decisions. 
coi  v.  Jaiiaon,  13  Pet.  498;  Harpeoding  The  aulgect  is  conudered  at  length  bj 
>- Refonned  Church,  IS  Pet  466;  Martin  McLtan,  J.,  who  Justly  concludes  that 
V.  Waddell,  IB  Pet  867 ;  Amis  v.  Smith,  •■  adherence  by  the  federal  to  the  exposi- 
16  Pet  908 ;  Portarfleld  i>.  Clark,  2  How.  Hon  of  the  local  law,  as  given  by  the 
76 ;  Lane  ■>.  Vick,  8  How.  464 ;  Foxcroft  conrta  of  the  State,  will  greatly  tend  to 
e.  Hallett,  4  How.  868 ;  Barry  v.  Mercein,  preserve  harmony  in  the  exercise  of  the 
6  How.  103;  Rowan  d.  Runnella,  6  How.  Judicial  power  in  the  State  and  federal 
134;  TaiiReUBtelaerv.Keame7,llHow.  tribunals.  This  rule  is  not  only  recom- 
297 ;  Pease  b.  Peck,  18  How.  606 ;  Ksher  mended  by  strong  considerations  of  pro- 
r.  Haldemao,  20  How.  186;  Parker  0.  priety,  growing  out  of  our  system  of 
Kane,  22  How.  t ;  Suydam  v.  Williamson,  Jurisprudence,  but  it  ii  sustained  by  prin- 
21  How.  ^7 ;  Snmner  v.  Hicks,  2  Black,  ciple  and  authority."  The  court,  accord- 
M2;  Chicago  r.  Bobbins,  3  Black,  418;  Ingjy,  revened  its  rulings  to  make  tbem 
HOea  V.  Caldwell,  %  Wall.  86 ;  Williams  conform  to  those  of  the  SUte  conrt  See 
a.  Klrklaad,  18  WaU.  806;  Walker  v.  also  Soydam  v.  Williamson,  34  Hew.  437; 
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aatbority  whicli  woald  otherwia*  be  ineritable,  and  which, 
[*  15j    beddes  bdog  unseemly,  *  would  be  daogeroiu  to  the  peace, 

harmony,  and  stability  of  the  Union. 
Besides  conferring  specified  powers  upon  ihe  national  gorern- 
inent,  the  Constitution  contains  also  certain  restrictions  upon  the 
action  of  the  States,  a  portion  of  them  designed  to  prevent  eo- 
croachments  upon  the  national  au^ority,  and  another  portion  to 
protect  individual  rights  gainst  possible  abuse  of  State  power. 
Of  the  first  class  are  the  following :  No  State  shall  enter  into  any 
treaty,  alliance,  or  confederation,  grant  letters  of  marque  or  re- 
prisal, coin  money,  emit  Inlls  of  credit,^  or  make  anything  but 
gold  and  silver  coin  a  tender  in  payment  of  debts.  No  State 
shall,  without  the  consent  of  Congress,  lay  any  imposts  or  duties 
upon  imports  or  exports,  except  what  may  be  absolutely  necea- 

LefflDsirel]e.W>rreQ,2Black,599;Bk)M-  S22 ;  Bragg  ti.  Mefer.  HcM.  408.    And 

bnrg,  &c.  R.  S.  Co.  e.  Tiogs  R.  It.  Co.,  6  of  cotme  caaei  preseDtiiig  qneiliani  of 

Blatch.  867;  Bmith  v.  Shiiver,  3  WkU.  conflict  irltli  the  CoiwIituUon  of  the  Unl- 

Jr.  21&.    It  u,  of  conne,  immaterial  that  ted    States  cannot  be   within   it    State 

Hie  court  ma;  ttjll  be  of  apinian  that  the  Bank  o.  Kooop,  IB  How.  3S9 ;  Jeffanon 

SlAta  court  haa  erred,  or  that  the  dad-  Branch  Bank  v.  Skelle/,  1  Black,  486. 

■ionieliewhere  are  different.    Belln.  Uor-  And  where  a  contract  had  been  made 

riioa,  1  Pet.  3fil.    But  where  the  Sopreme  nnder  a  letlled  conttniction  of  the  State 

Court  had  held  that  certain  contracts  fbr  constitution  bjr  iti  highest  conrt,  the  So- 

the  price  of  slATes  were  not  caade  Toid  b7  preine  Conrt  roitained  it,  notwithtcand- 

the  Stale  constitution,  and  aflerwnrd  the  Ing  the  Slate  court  had  since  overruled 

State  conrt  held  otherwise,  the  Supreme  its  former  decision.    Oelpcke  v,  Dnbuque, 

Court,  regarding  this  decision  wrong,  de-  I  Wall.  175.     Bee  Olcott  v.  Sopervliois, 

^ned  to  reverse  their  own  mting.    Bowin  10  Wall.  078;  Donglaas  v.  Rke  Connt^, 

e.  Runnels,  B  How.  134.    Compare  this  101  U.  8.  077. 

with  Nesmith  v.  Sheldon,  7  How.  812,  In  i  To  oonstltate  a  bUl  of  credit  within 
which  the  court  followed,  without  ejiam-  the  meaning  of  the  Constitution,  it  must 
illation  or  question,  the  State  decision  be  issued  b;  a  State,  iovolre  the  faith 
that  a  State  general  banking  law  was  In  of  the  State,  and  be  designed  to  circulate 
fiolation  of  the  constitution  of  the  Slate,  as  money  on  the  credit  of  the  State,  in  tiie 
The  Cnited  States  Circuit  Court  had  held  ordinarj  uses  of  bnstness.  Briscoe  d. 
otherwise  previous  to  the  State  decision.  Bank  of  Kentucky,  11  Pet.  267 ;  Wood- 
Falconer  D.  Campbell,  2  McLean,  186.  mfl  v.  TrapnaU,  10  How.  190.  The  fkcta 
This  doctrine  does  not  apply  to  qnee-  that  a  State  owns  tlie  entire  capital  stock 
tions  not  at  all  dependent  upon  local  of  a  bank,  elects  the  directors,  makes  its 
•tatntes  or  usages ;  u,  for  instance,  to  bills  teoelTable  for  the  public  dues,  and 
contracts  and  other  instruments  of  a  com-  pledges  its  &ith  for  their  redemptiM],  do 
mercial  and  general  nature,  like  UUa  of  tiot  make  the  bills  of  such  bank  "  bills  at 
exchange:  Swift  v.  Tjitm,  10  Pet.  1;  credit"  in  the  conslitutlooat  sense.  Dar- 
Oate*  e.  National  Bank,  100  U.  S.  380 ;  ringlon  v.  State  Bank  of  Abbama,  18 
Railroad  Co.  v.  National  Bank,  102  U.  S.  How.12.  See, further,  Craige.  Uissonri, 
14 ;  and  iniurance  contracts,  Robinson  n.  4  Pet.  410 ;  Byrne  v.  Missouri,  8  Pet  40 ; 
Commonwealth  Ins.  Co.,  8  Sam.  220.  Cturane.  Arkansas,  16How,304;  Morean 
And  see  Beimsdyke  b.  Kane,  1  Oall.  876 ;  t>.  Detchamendy,  41  Ho.  481 ;  Bailey  d. 
Austen  •>.  Miller,  6  McLean,  IfiS;  OIov-  Hiliier,36  Oa.'SS0;  City  National  Bank 
oealer  Ins.  Co.  ■>.  Tounger,  2  Cnrt.  C.  C  b.  Mabiaa,  21  La.  Add.  761. 
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aarj  for  ex«flotdi^  its  inspectioD  laws ;  and  the  net  produce  of 
all  duties  and  imposts  laid  by  any  State  oa  imports  or  exports 
shall  be  for  the  use  of  the  treasuiy  of  the  tJuited  States,  and  all 
BoeH  laws  Bhall  be  sabjeot  to  the  revision  and  control  of  Congress. 
Mo  State  shall,  without  the  consent  of  Congress,  lay  any  duty  of 
tonnage,  keep  troops  or  ships  of  war  in  time  of  peace,  enter  into 
any  agreement  or  compact  with  another  State  or  with  a  foreign 
power,  or  engage  in  war,  unless  actually  invaded,  or  in  such  im- 
minent  danger  as  will  not  admit  of  delay.  Of  the  second  class 
are  the  following :  Mo  State  shall  pass  any  bill  of  attainder, 
tx  poat  facto  law,  or  law  impairing  the  obligation  of  contraotB,' 
or  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  latizens  of  the  United  States ;  nor  shall  saxy  State 
deprive  any  person  of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,'  nor  base  discriminations  in  sufEn^e 
on  race,  color,  or  previous  condition  of  servitude.' 

Other  provisions  have  for  their  object  to  prevent  discriminations 
by  the  several  States  ^^inst  the  citizens  and  public  authority  and 
proceedings  of  other  States.  Of  this  class  are  the  provisions  that 
the  citizens  of  each  State  shall  be  entitled  to  all  the  privileges 
and  inunumties  of  citizens  in  the  several  States;*  that  fugi- 

>  Conit.of  n.  S.  art.!,!  10;  Story  on  right  to  acqnEre  «nd  poaieH  propertj  of 

Convt.  c.  88,  84.  eveiy  kind,  and  to  punae  and  obtain  hap- 

*  CooM.  of  D.  8.  14th  Atomdiaetit;  pineii  and  wfety,  iuliject  neiertbeleM  to 

Blarjf  oa  Conit.  (4th  ed.)  c.  47.  *  tuch  re«tra!iiti  a*  the  goTOTnmeDt  may 

■  CoDit.  of  n.  8.  lAth  Amendment;  jaitly  prescribe  for  the  general  good  of 

Story  on  Oomt.  (4th  ed.)  e.  48.  the  whole.    The  right  of  a  dilBea  of  on* 

«  Omit  of  O.  B.  art  4.    »  What  are  the  State  to  pan  through  or  to  realdo  In  any 

priTilegei  and  immnnitlet  of  cltlsent  In  other  State.forporpoaei  of  trade,  agrictj- 

Oe  wreral  StUeal    We  ^1  no  heiita-  tore,  profenkmal  ponoiti,  or  otherwise; 

tfam  in  confining  these  ezpresiions  to  those  to  daim  the  benefit  of  the  writ  at  habtat 

priTilegea  and  immunltlea  which  are  in  eor^nt ;  to  Inttltote  and  maintain  actioas 

tlwir  natnr«  fimtlamtJilal ,-  which  belong  of  eyery  kind  in  the  comta  of  the  State ; 

of  right  to  the  dtizens  of  all  free  gOTern-  to  take,  hold,  and  dispose  of  property, 

nentt,  and  wtiich  have  at  all  times  been  rither  real  or  penoual ;  and  an  exemption 

cnjojed  by  the  dtlxens  of  the  MTeral  from  higher  taxes  or  impositions  than  are 

States  which  compose  thU  Union,  from  paid  by  the  citUens  ot  the  other  8t«te,  — 

the  time  ot  their  becoming  free,  Indepen-  may  tie  mentioned  as  lome  of  the  particn- 

dent,  and  sorereign.    What  those  fnnda-  )ar  priTilegei  and  immunities  of  citizens, 

mental  principlet  are,  it  wonld  perhaps  whtcharedeariyembracedby  thegeneral 

be  more  tedious  than  difficult  to  ennme-  description  of  privileges  deemed  to  be 

rate.    Tbey  may,  liowever,  be  all  com-  ftindamental;   to  which  may  be  added 

pRbended  under  tlie   fbllowing  general  the  elecllre  franchise  as  regolated  and 

beads ;  Protection  by  the  goremment,  the  established  by  the  laws  or  constitution  of 

enjoyment  of  life  and  liberty,  "ith  the  the  State  in  which  It  is  to  be  exercised. 
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[*16]    tiTSB  from  justice  shall  *be  delivered  up,'  and  that  full 

TbeM,  Mid  nuu)7  other*  which  might  ba  People  v.  Coleman,  i  C*L  4C;  People  r. 

mentioned,  ire,  atrictlj  ipeaking,  prirl-  Tliurber,  18  UL  544 ;  Phonix  loiumKa 

legeiuidimmunitie*;  and  the  enuojment  Co.  v.  Commoiiwe»llh,  5Baih,0S;  Ducat 

of  them  hf  the  citizeni  of  sach  Slate  in  t.  Chicago,  48  IlL  172;  Fire  Depaitmoit 

every  other  State  wai  maniieitlj  calcu-  r.  NoUe,  3  E.  D.   Bmith,  441 ;  Suae  v. 

iatsd  (to  DM  tbe  eipreeuoot  of  the  pre-  Wright,  3  E.  D.  Smith,  U3 ;  Same  «. 

amble  at  the  correepoDding  pcoTiiioD  in  HelfeniteiD,  16  Wii.  1S6 ;  Seara  v.  Com- 

tbe  old  Article*  of  Confederation)  'the  miMionera  of  Warrea  Co.,  30  lad.  267; 

better  to  eecnre  and  perpetoale  mutual  JefferaonTille,  Ac.  B.  K.  Co.  v.  Hendricki, 

friendahip  and   inlerooime    among   the  41  Ind,  48 ;  Cincinnati  Health  AMociation 

people  of   tbe    ditferent    SUte*  of   the  d.  Raacothal,  66  IlL  86 ;  State  v.  f  oadick, 

Dnion.' "     H^uMo^m,  J.,  in  Corfield  v.  21  L^.  Ann.  4B4 ;  Slangier  Hoiue  Caaei, 

Coryell,  4  Waah.    C.  C.  S80.     The  Su-  la  Wall  86 ;  BtadwcU  e.  Stale,  le  Wall, 

preme  Court  will  not  deBcrilM  aod  doOne  ISO ;  Barteme  jer  v.  Iowa,  18  Wall.  120 ; 

thoie  prlrilegei  and  immonitiei  in  a  gen-  United  Statu  c.  Cruikihank,  92  TJ.  S.  &42. 

oral  cUulBcation ;   preferring  to  decide  The  conititutional    proviilon.  doei  not 

each   caae  ai  it  may  oome    up.     Con-  apply  to  corporation!.    Wamn  Uanuf. 

ner  v.  Slliolt,  18   How.   6Q1 ;    Ward  v.  Co.  v.  Mta*  Ins.  Co.,  2  Paine,  fiOl ;  Paul 

Uatyland,  12  Wall.  418;   McCrvady  r.  e.  Virginia,  8  Wail.  168.    A  ditcrimina- 

Virginia,  94  U.   S.  891.    The  queition  tiontwtweenlocalfreightonrailroadiaiid 

Id  tbi*  laat  caae  wa*  whether  the  State  that  which  is  extra-territorial  ii  not  per- 

of   Virginia  could   prohibit   dtiieni   of  tonal,  and  therefore  not  forbidden  by  thi« 

other  Stale*    from    planting  oyster*  in  dante  of  the  Constitution.     Shipper  v. 

Ware  RiTer,  a  itreamin  that  Stale  wher«  PenniylvanU  R.  B.  Co.,  47  Penn.  St.  S3S. 

the  tide  ehbs  and  flows,  and  the  right  be  See,  for  taxes  which  are  forbidden  by  it, 

granted  by  the  State  to  ili  own  citizens  post,  *  486,  note. 

exduilTely.     Waite,  Ch.  J., In  answering  i  Extradition  ai  betmem  tie  Siala.   Tbe 

tbe  qneition  in  the  afhrmatiTe,  said ; "  The  return  by  one  State  of  fugitives  from  jna- 

rigbt  thus  granted  li  not  a  privilege  or  Uce  which  have  fled  to  it  ttma  another 

immunily  of  general,  but  of  special  citi-  State  is  only  made  a  matter  of  rightful 

■eotbip.    It  does  Dot  belong  of  right  to  dem&nd  by  tiie  proTisions  of  the  federal 

the  dtiteoi  of  all  free  goTemmcnts,  but  Cooitltution.      In   the  absence  of  sncb 

only  to  tbe  dtiiens  of  Virginia,  on  ac-  provisions,  it  might  be  provided  tor  hy 

count  of  tbe  peculiar    circumstances  In  State  law ;  but  tlie  Corutitnlion  makes 

which  they  are  placed  ;  they,  and  they  tbat  obligatory  which  otlierwiie   would 

■loDe,  owned  the  property  to  be  sold  or  rest  in  the  imperfect  and  d 


used ;  and  they  alone  bad  the  power  to  qairementa  of  iuter-state  comity.     The 

ditpoae  of  it  as  they  saw  fit.  They  owned  subject  has  received  much  attention  titan 

it,  not  by  vuiaa  of  citiienship  merely,  tbe  courts  when  having  occasion  to  eoa- 

but  of  citiienihip  and  domicile  united ;  sider  the  nature  and  extent  of  the  consti- 

that  is  to  say,  by  virtue  of  a  citizenship,  tucional  obligation.     It  has  also  been  the 

confined  to  that  particular  locality."    See  subject  of  many  executive  papers;  — ■" 


also  Paul  B.  Haielton,  87  N,  J.  lOfl.  For  several  controversions  between  the  execu- 
other  difcuasiona  upon  thia  subject,  see  tivos  of  New  Torit  and  those  of  more 
Murray  p.  McCarty,  2  Munf.  893;  Lem-  southern  Sutes  are  referred  to  in  the  re- 
mono.  People,  28  Barb.  270,  and  20  N.T.  cent  Life  of  William  H.  Seward,  by  hU 
662  ;  Campbell  v.  Morris,  8  Har.  4  M'H.  son.  The  following  are  among  the  judU 
&64 :  Amy  o.  Smith,  1  Lit.  326 ;  Crandail  cial  decUions :  The  oflenoe  for  which  ex- 
0.  State,  10  Conn.  840 ;  Butler  v.  Fama-  trailitiou  may  be  ordered  need  not  have 
worth,  4  Wash.  C.C.  101;  Commonwealth  been  an  offence  either  at  the  common  law 
t>.  Towles,  6  Leigh,  743 ;  Haney  v.  Mai^  or  at  the  lime  the  Constitution  was 
•hall,  9  Hd.  194 ;  Slaughter  v.  Common-  adopted  :  it  ia  aufficient  that  it  waa  so  at 
wealth,  18  Gratt.  767 ;  Stale  v.  Medbury,  the  time  the  act  waa  conimitled,  and  when 
SB.!  188;  People  n-Imlay,  SO  Bait.  68;  demand   is   made.    Matter  of  Clark,  9 
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&ith  and  credit  shall  be  given   in  *  each  State  to  the    ['  17] 

public   acts,  lecords,  and  judicial   proceedings  of  eveiy 

other  State.*    Many  casea  have  been  decided  imdei  these  several 

Veod  313;  Peoples.  Donohne,  84  N.T.  434;  State  i>.  Enflord,  28  Iowa,  391; 
438 ;  JohnatoD  v.  Bilej,  13  Qa.  BT ;  tiM-  People  v.  Bnij,  66  N.  Y.  182 ;  Klnga- 
ter  of  FeUer,  28  S.  J.  811;  Matter  of  bury '■  CaM,  106  Mau.  223;  ExparUiio- 
Toorbeei,  32  N.  J.  141 ;  Mi»toi)  n.  Skinner,  Eean,  8  Haghes,  23 ;  Joaet  v.  Leonard,  50 
4B  Ind.  123;  Matter  uf  Hugh«i,  FhiU.  Iowa,  106;  so.  S2  Am.  Rep.  116.  Alio 
(N.  C.)  67;  Kentnckj  b.  Deiuiton,  24  theihowiDgrequired,  see  Slate  u.  Swope, 
How.  66.  The  oBenoe  miut  have  been  72  Mo.  390;  Ex  pate  Sheldon,  84  Ubio 
actuaU^  commuted  witblu  the  State  St.  319;  Ham  v.  State,  4  Tex.  App.  646. 
mekiog  the  demand. and  the  accnsed  mnit  The  federal  court*  have  no  power  to  com- 
hare  Bed  thereCroin.  Ex  parte  Smith,  pel  Uie  State  anthoritiei  to  falfll  their 
3  McLean,  121 ;  Jonei  r.  Leonard,  GO  duUei  under  thia  claase  of  the  CunBtitu- 
Iowa,  100;  s.  c.  32  Am.  Bep.  116;  Hart  tion.  Eentnck;  t>.  Denniion,  24  How. 
man  v.  AveliDe,  03  Ind.  844;  Wilcox  o.  66.  The  executive  ma;  revoke  hii  war- 
MolK,  34  Ohio  Bt.  620.  The  accused  ma;  rant,  if  aatiifled  it  ought  not  to  have  ia- 
be  atrefted  to  await  demand.  Slate  t.  lued.  Work  d.  Corrington,  34  Ohio  St 
Bozine,  4  Harr.  572;  Ex  partt  Cubreth,  64;  s.  a.  32  Am.  Bep.  345. 
49  Cal.  486 ;  Ex  parte  Botenblat,  61  CaL  Exlradition  lo/onign  camtriei  ii  purely 
285.  See  Tnllia  d.  Fleming,  99  Ind.  16.  a  national  power,  to  be  exercised  tinder 
But  lie  cannot  be  nirrendered  before  for-  treaties.  Holmes  v.  JennlBan,14PeL  640; 
ma]  demand  is  made,  and  parties  who  Ex  parte  Hoimes,  12  Vt.  OSl ;  People  «. 
sriie  and  deUTsr  him  up  without  demand  Curtis,  60  N.  Y.  321.  That  where  a  per> 
will  be  liable  for  doing  so.  Bottsn.Wil-  son  is  extradited  on  one  cliaige,  he  should 
liama,  IT  B.  Honr.  6TT.  Still,  If  be  is  re-  be  discharged  if  not  lield  upon  that,  see 
tnrned  withont  proper  papers  to  the  Stale  Commonwealth  v.  Hawea.  13  Bush,  607 ; 
from  whence  he  tied,  this  will  be  no  snf-  in  re  Cannon,  47  Mich.  481. 
Odent  ground  for  his  discharge  from  cm-  '  Coast,  of  U.  S.  art.  4.  This  clause 
todj.  Dew's  Case,  16  Fenn.  St.  ST.  The  of  the  Constitution  has  been  the  sutyect 
demand  is  to  be  made  b;  the  executive  of  a  good  deal  of  discussion  In  the  courts, 
of  the  State,  b;  which  ii  meant  the  goy-  It  ii  well  settled  that  if  the  record  of  a 
enior:  Commonwealth  v.  HsU,  9  Gra;,  Judgmentshowsthatit  wasreodered  with- 
962 ;  and  it  Is  the  dnt;  of  the  eiecutire  out  serrice  of  process  or  appearance  of 
of  the  State  to  which  the  offender  has  thederendant,orif  that  fact  cnn  be  shown 
Bed  to  compi; :  Johnston  v.  Bile;,  13  Ga.  withont  contradicting  the  recitals  of  the 
07 ;  Ex  plate  Swearingen,  13  8.  C.  74 ;  record,  it  will  be  treated  as  void  in  im; 
P«ople  V.  Pinkerton,  77  N.  T.  245 ;  Work  other  State,  notwithstanding  this  coneti. 
*.  Corrington,  84  Ohio  St.  04 ;  a.  o.  82  tutional  provision.  Kibbe  v.  Kibbe,  Kirb;, 
Am.  Rep.  845;  bnt  If  he  refuses  to  do  so,  119;  Aldrich  v.  Kinne7,4Crain.  880;  Mid- 
tbe  court*  have  no  power  tocompelhim:  dlebrooki  n.  Ins,  Co.,  14  Conn.  801;  Wood 
Kentuck;  r.  DennisoD,24How.OO;  Hat.  o.  Watkinson,  IT  Conn.  600;  Bartlett  v. 
ter  ol  Manchester,  6  CaL  287.  There  Knight,  1  Mass.  401 ;  BisseU  r.  Briggs,  9 
must  be  a  showing  of  sofBdetit  cause  for  Mass.  462 ;  Hail  u.  Williams,  6  Pick.  282 ; 
tbearrestbefore therequisitioncanlssue;  Woodworth  u.  Tremere,  Q  Pick.  864; 
but  after  it  is  issued  and  complied  with,  Gleason  e.  Dodd,  4  Met.  S38;  Common- 
it  is  competent  for  the  coort*  of  either  wealth  v.  Blood,  9T  Mass.  638 ;  Edaon  v. 
State  on  habeae  carpve  to  look  loto  the  -  Edaon,  108  Mass.  690 ;  s.  a.  11  Am.  Bep. 
I«pen,andff the;sbownosuffldeiitlegal  8S3;  Kilbum  v.  Woodworth,  6  Johns, 
cause,  to  order  the  prisoner's  discharge.  87 ;  Bobinson  r.  Ward's  Executors,  6 
Ex  parte  Smith,  8  McLean,  121 ;  Matter  Johns.  86 ;  Fenton  i>.  Oarlick,  8  Johns. 
of  Clark,  9  Wend.  212;  Matter  of  Man-  194;  Pavrling  o.  Bird's  Executors,  13 
Chester,  6  Cal.  387 ;  Matter  of  He;wsrd,  Johns.  192 ;  Holbook  u.  Murra;,  6  Wend. 
1  Saodf.  701 ;  Ex  parU  White,  49  CaL  161 ;  Bradthaw  ».  Beatb,  18  Wend.  407 ; 
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pi^oviaions,  the  piost  important  of  which  are  collected  in  the  mar- 
ginal notes. 

The  last  provision  that  we  shall  here  notice  are  that  the 
United  States  shall  guarantee  to  every  State  a  republican  form 

of  goTernment,'  and    that  no  State  shall  grant  anj  title  of 

Nojeic.  Butl«r,OB»rb.  618;  Hoffmutv.  Qleuan   e.  Dodd,  4  HeL  383;  Kane  v. 

HofFniRD,  46  N.  Y.  80;  ■.  0.  7  Am.  Rep.  Cook,  8  Cal.  449;  Norvood  v.  Cobb,  24 

WB;  Thurber  r.   BlackbonriM,  1  N.  H.  Teiu,  5£t;   RnMell  v.  Fetry,  14  N.  H. 

242;  WbilUer  r.  Wendell,  7  N.  B.  2GT  ;  162;  Saft  t>.  Hestui,  9  Wia.  328;  Cwle. 

Rangelj  d.  W«biter,  11 N.  H.  396 ;  Adam*  ton  n.  Blckfocd,  18  Gny,  601 ;  McKtj  v. 

V.  Adams,  61 N.  H.  388 ;  s.  c.  12  Am.  Bep.  OordoD,  84  N.  J.  266 ;  Tbnaptoti  v.  Whit- 

184 ;  Wibon  v.  Jackion,  10  Mo.  884.  Sm  man,  18  Wall.  467.    In  Pei^e  ti.  Dawell, 

HcLaorfaie  v.  Monroe,  80  Mo.  462 ;  Bim-  2G  MIcfa.  247,on  an  Indictment  for  bigunj, 

eler  d.  Dawaon,  6  Hi.  636;    Warren  v.  inwhich  the  defendant  relied  on  a  foreign 

McCartbr,  25  HL  95;  Cmtiai  u.  Gibbi,  1  divorce  from  bU  flnt  wife,  it  urat  held 

Fenn.  406 ;  Rogen  v.  Coleman,  Haid.  416 ;  competent  to  ihow,  In  oppoiition  to  tbe 

AnuBtrong  t>.  Uanhaw,  1  Der.  187  ;  Nop-  redtala  of  the  record,  that  the  parties 

wood  V.  Cobb,  24  Texaa,  651 ;  Rape  e.  never  reaided  in  tbe  foreign  State,  and 

HcfltoD,  9  WU.  328 ;   McCaulej  b.  Har-  thai  tbe  proceediDg*  were  a  fraud.    Te 

grovea,  48  Ga.  60 ;  a.  c.  16  Am.  Rep.  660 ;  the  tame  eflect  an  Hood  n.  Scal«,  56  lud. 

People  V.  Dawell,  26  Micb.  247 ;  a.  o.  12  263 ;  i.  o.  26  Am.  Rep.  21 ;  Pennywic  v. 

Am.  Rep.  260;  Hood  u.  8tate.&6Ind. 263;  Foote,  27  Ohio  St.  600;  People  v.  Baker, 

iJDColno.  Tower, 8  McLean, 4T8;  Weiter-  76M.  T.7B;  a.  o.  S2  Am.  Bep.  274.    Mr. 

veil  D.  I.ewii,  2  McLeaa,  611;  Railroad  Freeman  <Uacaa»e*  thia  general  anbject  in 

Co.  D.  Trimble,  10  Wall.  S67  ;  Board  of  hia  treatiae  mi  Judgmenu,  c.  26.    The 

Public  Worics  D.  Columbia  College,   17  aame  defencea  maj'  be  made  to  a  Judf. 

WalL621.    Bnt  wlielber  it  would  be  com-  ment,  when  auedin  another  State,  wliich 

petent  1o  ahow,  in  oppoaition  to  the  re-  could  bave  been  made  to  it  in  the  State 

citala  of  the  record,  that  a  Jodgment  of  where  rendered :  Hampton  v.  McCoonel, 

another  State  waa  rendered  without  juria-  8  Wheat.  234 ;  Mills  d.  Dnryca,  7  Cranch, 

diwion  hariag  been  obtained  of  the  pei^  481 ;    Steele  v.  Smith,  7  W.  &  8.  447 ; 

aon  of  the  defendant,  the  authorttlei  are  Bwik  of  the  State  e.  Dalton,  9  How.  522 ; 

not  agreed.    TOany  caaea  hold  not.   Field  Scott  e.  Coleman,  6  Utt.   349  ;  a.  c.  15 

V.  Gibba,  1  Pet.  C.  C.  156;  Oreen  d.  8ar-  Am.  Dee.  71;  bat  no  othera  :  Green  ■>. 

mlento,  I  Pet.  C.  C.  74 ;  Lincobi  b.  Tower,  Van  Baakirk,  7  Wall.  189 ;  Chrietmai  e. 

2  McLean,  473;  Weaterrelt  e.  Lewia,  2  Rtutell,  6Waa  290;  Cbeerert>.  Wilson, 

McLean,    511 ;    Roberts   t>.   Caldwell,    6  9  WaU.  108;  Wemwag  u.  Pawling,  5  GUI 

Dana,512;  Hensley  r.  Force,7  Eng.766i  ftj.600;  a.o.  26  Am.  Dec.817;  Fletcbw 

Pearce  o.  Olney,  20  Conn.  544 ;  Hovia  v.  e.  Ferrel,  9  Daiui,  878 ;  a.  c.  H6  Am.  Dee. 

Wright,  2  Vt.  203;  Newcomb  n.  Peck,  17  148;    People  o.  Dawell,  25  Mich.  247; 

Vt.302;Willcoxi'.Kas>ick,  2Mlch.  165;  s.  o.  12  Am.  Rep.  260;  Dodge  b.  Coffin. 

Bimeler  v.  Dawson,  G  111.  686;  Welch  v,  16Eaus.  277. 

Sykea,  8  III.  197 ;  Wetherell  v.  6tillman,  Thia  prorialon  of  tbe  ConatitutioQ  (rf 

66  Fenn.  St.  105.    Other  cates  admit  aucfa  the  United  Stalea  doe*  not  require  that  dia- 

evldence.     Stnrbnck  c.  Murray,  6  Wend,  atalities  impoaed  upon  a  person  convicted 

148 ;  a.  a.  21  Am.  Dec  172 ;  Hotbrook  v.  of  crime  In  one  State  abonld  follow  lUm 
Mum7,  5  Wend.  ISl ;  Slinrnwa;  u.  Still-  '  and  be  enforced  in  other  Sute*.     Sima  r. 

man,  6  Wend.  447 ;  Borden  t>.  Filch,  15  Sima,  76  N.  T.  466,  approving  Common- 

Johna.  121 ;  Bartlet  b.  Enigbt,  1   Maaa.  wealth  n.  Gteen,  17  Mu«.  515.  and  diaap- 

401 ;  a.  c.  2  Am.  Dec.  86 ;  Hall  v.  Wil-  proving  Chase  b.  Blodgett,  10  N.  H.  22, 

liama,  6  Pick.  232 ;  Aldrich  e.  Einnej,  4  and  State  «.  Chandler,  3  Hawka,  898. 

Conn.  880;  Bradshaw  i>.  Heath,  13  Weod.  i  Cooat.  o(  D.  S.  art  4,  {  4. 
407;  Hoflman  tp.  HoIEman,  46N.  T.30; 
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nobility.^     The  purpose  of  these  ia  to  protect  a  Umon  found- 
ed on   repablican   principles,  and  composed  entirely  of 
'rapublicaD  members  against  aristocratic  and  monarchi-   [*  18] 
cal  iniioTations.^ 

So  &r  as  a  particular  consideration  of  the  foregoing  provisions 
&Ils  within  the  plan  of  our  present  vrork,  it  will  be  more  con- 
venient to  treat  of  tbem  in  another  place,  especially  as  all  of  them 
which  have  for  their  object  the  protecUon  of  person  or  property 
are  osnally  repeated  in  the  bills  of  rights  contained  in  the  State 
conatitutionB,  and  will  requii'e  some  notice  at  our  hands  as  a  part 
of  State  conatitotional  law. 

Where  powers  are  conferred  upon  the  general  government,  the 
exercise  of  the  same  powers  by  the  States  is  impliedly  prohibitedi 
wherever  the  intent  of  the  grant  to  the  national  government 
would  be  defeated  by  such  exercise.  On  this  ground  it  is  held 
that  the  States  cannot  tax  the  agencies  or  loans  of  the  general 
government ;  nnce  the  power  to  tax,  if  possessed  by  the  States 
in  r^ard  to  these  objects,  might  be  ao  exercised  as  altogether  to 
destroy  such  agencies,  and  impair  or  even  destroy  the  national 
credit.'  And  where  by  the  national  Constitution  jurisdiction  ia 
given  to  the  national  courts  with  a  view  to  the  more  efficient 
and  harmonious  working  of  the  system  oi^nized  nnder  it,  it  is 
competent  for  Congress  in  its  wisdom  to  make  that  jurisdiction 
exclusive  of  the  State  courts.*  On  some  other  subjects  State  laws 
may  be  valid  until  the  power  of  Congress  is  exercised,  when  they 
become  superseded,  either  wholly,  or  so  &r  as  they  are  found 
inconsistent.  The  States  may  legislate  on  the  subject  of  btmk- 
niptcy  if  there  be  no  national  bankrupt  law."  State  laws  for 
organizing  and  disciplining  the  militia  are  valid,  except  as  they 
may  conflict  with  national  legislation ;  ^  and  the  States  may  con- 

1  Conit.  of  TJ.  a  art.  1,  f  10.  State  Uwi  cannot  regulate  the  ule  of 

*  FedeTBlkt,  NtM.  43  and  44.  It  doet  not  pstenti,  the  whole  lubject  belonginff  ei- 
Ul  within  ooT  prorinee  ta  dlacim  theie  clnsiTel;  to  Congrau.  Ex  parte  Bobin- 
proTiaioni.    The;  hare  been  innch  di»-  aon,  a  BUa.  800. 

eoMcd  Id  CoDgKM  witiiln  a  few  yean,  '  Martin  c.  Hnnter'i  Leiiee,  1  Wkeat 

bat  in  a  par^,  rather  than  a  Jadkdal,  904 ;  The  Hoaet  Tajlor  t>.  IlammoUB,  4 

apMt    See    Blorj  on  Conat    (4th  ed.)  Wall.  411;   The   Ad  BIh  o.  Trevor,  4 

e.41;  iMther  p.  Borden,  7  How.  1 ;  Tsxat  Wail.  665.    And  ««e  note  to  thete  catea 

»,  White,  7  Wall.  700 ;  Coolej,  Conatitii-  In  the  Weitem  Juriat,  Vol.  I.  p.  241. 

tiaoal  Pritidplee,  ch.  li.  '  Stargei  v.  Crvwoin^leld.  4  Wheat. 

•  HcCnllocb  V.  Hatrland,  4  Wheat.  122;  McMillan  ».  HcNeiU.  4  Wheat  'JOB; 
n«,  437 ;  Weaton  c.  Chariealoti,  3  Pet  And  wepHt.  pp.  •  39S-2M. 

44a    Sea  oaaea  coUMted,  pM,  p.  •ISH.        «  Houaton  it.  Hooce,  ft  Wbut  1,  61. 
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BtitutioDally  provide  for  puuiBhing  the  oouDterfeiting  of  coin  *  and 
the  passing  of  counterfeit  monej,^  siaoe  these  acts  are  offences 
against  the  State,  notwithstanding  they  may  be  offences  against 

the  nation  also. 
[*  19}        *  The  tenth  amendment  to  the  Constitution  provides 

that  the  powera  not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respectively,  or  to  the  people.  And  it  is  to  be 
observed  of  this  instrument,  that  being  framed  for  the  establish- 
ment of  a  national  government,  it  is  a  settled  rule  of  construction 
that  the  limitations  it  imposes  upon  the  powers  of  government  are 
in  all  oases  to  be  understood  as  limitations  upon  the  government 
of  the  Union  only,  except  where  the  States  are  expressly  men- 
tioned.^ As  illustrations,  the  sixth  and  seventh  amendments  to 
the  Constitution  ma;  be  mentioned.  These  constitute  a  guaranty 
of  the  right  of  trial  by  jury ;  but,  as  they  do  not  mention  the 
States,  they  are  not  to  be  nnderstood  as  restricting  their  powers ; 
and  the  States  may,  if  they  choose,  provide  for  the  tiial  of  all 
offences  against  the  States,  as  well  as  for  the  trial  of  civil  cases  in 
the  State  courts,  without  the  intervention  of  a  jury,  or  by  some 
different  jury  from  that  known  to  the  common  law.* 

With  other  rules  for  the  construction  of  the  national  Constitu- 
tion we  shall  have  little  occasion  to  deal.  They  have  been  the 
subject  of  elaborate  treatises,  judicial  opinions,  and  legislative 
debates,  which  are  familiar  alike  to  the  legal  profession  and  to  the 

1  Hulan  p.  People,  1  Dong.  (Mich.)  Dec.  122 ;  North.  Mo.  R.  U.  Co.  v.  M»- 

207.  gam,  49  Mo.  490 ;  Lake  Eiie,  &c  R.  R. 

*  Fox  V.  Ohio,  e  How.  410;  United  Co.o.  Heath.Q  Ind.&GS;  Pretcott  n.  State, 

States  V.  Marigold.  9  How.  660.    Aod  «ee  IB  Ohio  Sc.  184 ;  Stale  v.  Shtuupert,  1  So. 

Hendrlck'a  Caie,  6  Leigh,  707;   Jetl  v.  Car.  85;  Commonwealth  o.  Hitchingi,  6 

Conimonwealtii.  18  Grat.  988  ;   State  v.  Gray,  482 ;  Bifte'ow  "■  Bigelow,  120  Htat. 

Rankin,  4  Cold.  146;  Hoore  d.  People,  14  820;  Boyd  o.  Ellis,  11  Iowa,  B7 ;  CampbcU 

How.  la  "■  SUte,  11  Ga.  863;  State  e.  Carro,  26 

■  Barron  v.  Baltimore,  7  Pet.  24S ;  Li*-  La.  Anti.  877 ;  Purvear  v.  Com moD wealth, 

ingston'*  Leasee  v.  Moore,  7  Pet.  469;  Fox  6  Wall.476;  Twitcheliv.  CommoowMlUi, 

V.  Ohio,  6  How.  410 ;  Smith  v.  Marylaod,  7  Wall  S21. 

18  How.  71 ;  Buonapu^  p.  Camdeo  &  '  Twitchell  o.  Commonwealth,  7  WalL 

Amboy  R.  R.  Co.,  Baldw.  220 ;  James  r.  321 ;   Jnaticei   t>.  Murray,  9  WaU.  274 ; 

Commonwealth,  12  S.  &  H.  220 ;  Barker  Edwards  r.  Elliott,  21  Wall.  632 ;  Walker 

B.  People,  8  Cow.  688 ;  Colt  o.  Eves,  12  o.  SanTinet,  B2  D.  S.  90 ;  Mnnn  o.  Illinoia, 

Conn.   243;   Jane  c.   Commonwealth,  3  94  U.  S.  118.     The  seventh  amendment 

Met.  (Ky.)  18;  Lincoln  o.  Smith,  27  Tt  has  no  application   to  demands  against 

328;   Matter  of   Smith,  10  Wend.  44B;  the    itovernment,  or    to    counterclaims. 

State  «.  Bamett,  3  Kansas,  260;  Reed  «.  McElrath  e.   Dnlted   Statea,   102  U.   S. 

Bice,  2  J.  3.  Marsh,  ifi;  b.  c.  19  Am.  426. 
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public  at  large.  So  f ar  aa  that  inBtrumeot  apportions  powers  to 
the  national  judiciarj,  it  must  be  understood,  for  the  most  part, 
aa  simplj  authorizing  Congress  to  pass  the  necessary  legislation 
for  the  exercise  of  those  powei-s  by  the  federal  courts,  and  not  as 
directly,  of  its  own  force.  Testing  them  with  that  authority.  The 
Constitution  does  not,  of  its  own  force,  give  to  national  courts 
jarisdictioD  of  the  several  cases  which  it  enumerates,  but  an  act 
of  Congress  is  essential,  first,  to  create  courts,  and  afterwards  to 
apportion  the  jurisdiction  among  them.  The  exceptions  are  of 
those  few  cases  of  which  the  Constitution  confers  jurisdiction 
upon  the  Supreme  Court  by  name.  And  although  the  courts  of 
the  United  States  administer  the  common  law  in  many  cases,^ 
they  can  recognize  as  offences  f^inst  the  nation  only  those  acts 
which  are  made  criminal,  and  their  punishment  provided  for,  by 
acts  of  Congress.'  It  is  otherwise  in  the  States ;  for  the  State 
courts  take  notice  of,  and  punish  as  crimes,  those  acts  which 
were  crimes  at  the  common  law,  except  in  a  few  States  where  it 
is  otherwise  expressly  provided  by  statute  or  Constitution. 


>  Towtuead  v.  Todd,  91  U.  S.  4^;  which  the  legUlatire  power  cutoot  de- 
Eliiiwood  B.  iSxTcj,  92  U.  8.  2SB ;  Eail-  prive  it  All  other  coiirM  created  by  the 
tMd  Co.  0.  GeorgWi  BS  U.  S.  S69.  general  icoyeniment  pOMett  no  ]uii«dio- 
1  DetmuTer  to  an  indictroeot  for  a  libel  lion  bnt  what  ii  given  them  hy  the  power 
upon  the  President  and  ConEreu.  Bj  that  created  (hem,  and  can  be  Teited  with 
the  court:  "The  only  queition  which  none  but  what  the  power  ceded  to  the 
thia  case  prewnta  \»,  whether  the  circuit  general  goTemineDt  will  authorize  it  to 
count  can  exercise  a  common-iaw  jaria-  confer.  It  ii  not  neceaiary  to  inquire 
diction  in  criminal  caaea.  .  .  .  The  gen-  whether  the  general  government,  in  any 
eral  acquieicence  of  legal  men  ihowi  tlie  and  what  extent,  poBseuei  the  power  of 
'alence  of  opinion  in  favor  of  theneg-  conferring  on  itt  courts  a  jurisdiclion  in 
e  of  the  proposition.  The  cooree  of  caaes  tintihiT  to  the  present ;  it  is  enough 
oniog  which  lead*  to  thia  conclusion  that  such  jurisdiction  has  not  been  con- 
is  aimple,  obvious,  and  admits  of  but  little  ferred  by  any  legislative  avt,  if  it  does 
UlnatTation.  The  powers  of  the  general  not  re«ult  to  those  courts  as  a  conse- 
goreniineiit  are  made  up  of  concessions  quence  of  their  creation."  United  Stales 
from  the  several  Sutet :  whatever  ig  not  v.  Hudson,  7  Cranch,  32.  See  United 
expreasly  pven  to  the  former,  the  latter  States  d.  Cootidge,  1  Wheat.  416.  "  It  it 
espreasly  Teserve.  The  Judicial  power  clear  there  can  be  no  common  law  of  the 
of  the  United  Stales  it  a  consdtntional  United  States.  The  federal  government 
part  of  these  concessions :  that  power  is  is  composed  of  tweaty-four  tovereign  and 
to  be  exercised  by  conrta  organiied  for  independent  States,  each  of  wlilch  may 
the  porpote.  and  brought  into  existence  have  its  local  usages,  customs,  and  com- 
by  an  effort  of  the  legislative  power  of  mon  law.  There  it  no  principle  which 
the  Union.  Of  all  the  courts  which  the  pervades  (he  Union,  and  has  the  authority 
Unitbd  Statet  may,  under  their  general  of  law,  that  is  not  embodied  in  the  Con- 
powert,  conttitute,  ooe  only,  the  Supreme  ttitntion  or  laws  of  (he  Union.  The  corn- 
Court,  poteasca  jurisdiction  derived  im-  mon  law  could  be  made  a  part  of  our  fed- 
■tediatdy  from  the  CrattitutioD,  and  of  eral  syttem  only  by  legitlative  adoption." 
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P«ri/i:£«(M,J^WbMlonB.PeWiT,8I'et.  v.  Wllion,  8  Blateh.  130;  United  State* 

501.   &«ealBaKeDdiIlD.Uiul«d  StUei,l2  t>.   Bune/,  6  Bktch.  2IM.     Ai   to  the 

Pet  fi24 ;  Lorman  v.  Clarke,  2  McLean,  adoption  of   the   common    law   by    the 

608;  United  Sutei  v.  Ltnctata,  2  He-  Statei.iee  VaDNeMii.PBcaid,2FeL  1ST, 

Lean,  431 ;  United  SUtes  d.  Nev  Bedford  144,  per  Stwy,  J. ;  and  poU,  p.  •  23,  and 

Bridge,  1  Wood.  &  H.  408  i  United  State*  caiei  cited  in  notei. 
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•  CHAPTER    in.  t*  21] 

IHK   FOEMATION    AND    AMENDMBajT    OF    STATB    CONBTITDTIOllS. 

The  Constitution  of  the  United  States  asBames  the  existence 
of  thirteen  distinct  State  goTernmente,  over  whose  people  its 
anUiority  was  to  be  extended  if  ratified  by  conventions  chosen 
for  the  purpose.  Each  of  these  States  was  then  exercising  the 
powers  of  goremment  under  some  form  of  written  constitution, 
and  that  instrument  would  remain  unaffected  by  the  adoption  of 
the  national  Constitution,  except  in  those  particulars  in  which 
the  two  would  oome  in  conflict ;  and  as  to  those,  the  latter  would 
modify  and  control  the  former.^  But  besides  this  fundamental 
law,  every  State  had  also  a  body  of  laws,  prescribing  the  r^htR, 
duties,  and  obligations  of  persons  within  its  jurisdiction,  and 
establishing  those  minute  rules  for  the  various  relations  of  life 
which  cannot  be  properly  incorporated  in  a  ooustitutaon,  but 
must  be  left  to  the  regulation  of  the  ordinary  law-making 
power. 

By  far  &e  lai^er  and  more  valuable  portion  of  that  body  of 
lawa  consisted  of  the  common  late  of  Ei^lavd,  which  had  been 
transplanted  in  the  American  wilderness,  and  which  the  colonists, 
now  become  an  independent  nation,  bad  found  a  shelter  of  pro- 
tecUon  during  all  the  long  contest  with  the  mother  country, 
brought  at  last  to  so  fortunate  a  conclusion. 

The  oommon  law  of  England  consisted  of  those  maxims  of 
freedom,  order,  enterprise,  and  thrift  which  had  prevailed  in  the 
eondact  of  public  albirs,  the  mani^ement  of  private  business,  the 
regolation  of  the  domestic  institutions,  and  the  acquisition,  con- 
trol, and  transfer  of  property  from  time  immemorial.  It  was  the 
ont^owth  of  the  habits  of  Uiought  and  action  of  the  people,  and 

>  Urhigrton  t>.  Tan  Ingen,  9  Johm.    Dargui,  4S  Ate.  810 ;  KmI  v.  Delamn, 
iOT ;  Bute  b.  Cape  Olrmrdeta,  Ac.  B.  R.     103  U.  8.  STO. 
Co.,  48  Ho.  408;  Hqvr,  ««.  of  Mobile e. 
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was  modified  gradually  and  iDsensibly  from  time  to  time  tu  those 
habits  became  modified,  and  as  civilization  adranced,  and  Dew  in- 
ventions introduced  new  wante  and  oonveniencesi  and  new  modes 
of  business.  Springing  from  the  veiy  nature  of  the  people  th^- 
selves,  and  develpped  in  their  own  experience,  it  was  obviously 
the  body  of  laws  best  adapted  to  their  needs,  and  as  they  took 
with  them  their  nature,  so  also  they  would  take  with  them  these 
laws  whenever  they  should  transfer  their  domicile  fi-om  one  couo- 

tty  to  another. 
[•  22]  •  To  eulogize  the  common  law  is  no  part  of  our  pres- 
ent purpose.  Many  of  its  features  were  exceedingly  harsh 
and  repulsive,  and  gave  unmistakable  proofs  that  they  had  theic 
origin  in  times  of  profound  ignorancei  superstition,  and  barbarism. 
The  feudal  system,  which  was  essentially  a  system  of  violence, 
disorder,  and  repine,^  gave  birth  to  many  of  the  maxims  of  the 
common  law ;  and  some  of  these,  long  after  that  system  has 
passed  away,  may  still  be  traced  in  our  law,  especially  in  the 
rules  which  govern  the  acquisition,  control,  and  enjoyment  of 
real  estate.  The  criminal  code  was  also  marked  by  cruel  and 
absurd  features,  some  of  which  have  clung  to  it  with  wonderful 
tenacity,  even  after  the  most  stupid  could  perceive  their  iucon- 
sistency  with  justice  and  civilization.  But,  on  the  whole,  the 
system  was  the  best  foundation  on  which  to  erect  an  enduring 
structure  of  civil  liberty  which  the  world  has  ever  known.  It 
was  the  peculiar  excellence  of  the  common  law  of  England  that 
it  recognized  the  worth,  and  sought  especially  to  protect  the 
rights  and  privileges,  of  the  individual  man.  Its  maxims  were 
those  of  a  sturdy  and  independent  race,  accustomed  in  an  unusual 
degree  to  freedom  of  thought  and  action,  and  to  a  share  in  the 
administration  of  public  afiairs  ;  and  arbitrary  power  and  uncon- 
trolled authority  were  not  recognized  in  its  principles.  Awe 
surrounded  and  majesty  clothed  the  king,  but  the  humblest 
subject  might  shut  the  door  of  hia  cottage  i^inst  him,  and 
defend  from  intrusion  that  privacy  which  was  as  sacred  as  the 
kingly  prerogatives.'  The  system  was  the  opposite  of  servile; 
its  features  implied  boldness  and  independent  self-reliance  on 

1  "A  feudal  kingdom  was  k  confed-  wm  either  a  cipher  or  a  tyrant,  and  a 

eraty  of  a  nnmeroua  body,  who  lired  in  great  portion  of  the  people  w«ra  r*dnoed 

a  alale  of  var  agatnat  each  other,  and  of  to  peraonal  ilaver;."    Hackintoab,  Hil- 

rapine  towarda  all  mankind ;  Id  which  the  torj  of  £     '      ' 
king,  according  to  bi«  ability  and  Tlgor, 
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the  part  of  the  people ;  and  if  the  criminal  code  was  harsh,  it  at 
least  escaped  the  inquisitorial  features  which  were  apparent  in 
criminal  procedure  of  other  civilized  countries,  and  which  have 
ever  been  fruitful  of  injustice,  oppression,  and  tenor. 

For  several  hundred  years,  however,  changes  had  from  time  to 
time  been  made  in  the  common  law  by  means  of  statutes.  Origi- 
nally the  purpose  of  general  statutes  was  mainly  to  declare  and 
reaffirm  such  common-law  principles  as,  by  reason  of  usurpations 
and  abuses,  had  come  to  be  of  doubtful  force,  and  which, 
therefore,  "  needed  to  be  authoritatively  announced,  that  [•  23] 
king  and  subject  alike  might  understand  and  observe 
them.  Such  was  the  purpose  of  the  first  great  statute,  promul- 
gated at  a  time  when  the  legislative  power  was  exercised  by  the 
king  alone,  and  which  is  still  kuown  as  the  Magna  Charta  of  King 
John.'  Such  also  was  the  purpose  of  the  several  confirmations  of 
that  charter,  as  well  as  of  the  Petition  of  Right,'  and  the  Bill  of 
Rights,^  each  of  which  became  necessary  by  reason  of  usurpations. 
But  further  statutes  also  became  needful  because  old  customs  and 
modes  of  business  were  unsuited  to  new  conditions  of  things  when 
property  had  become  more  valuable,  wealth  greater,  commerce 
more  extended,  and  when  all  these  changes  had  brought  with 
them  new  desires  and  necessities,  and  also  new  dangers  agunst 
which  society  as  well  as  the  individual  subject  needed  protection. 
For  this  reason  the  Statute  of  Wills  *  and  the  Statute  of  Frauds 
and  Perjuries  '  became  important ;  and  the  Habeas  Corpus  Act  ^ 
was  also  found  necessary,  not  bo  much  to  change  the  law,^  as  to 
secure  existing  principles  of  the  common  law  against  being  habit- 
oally  set  aside  and  violated  by  those  in  power. 

From  the  first  the  colonists  in  America  claimed  the  benefit  and 
protection  of  the  common  law.     In  some  particulars,  however,  the 

I  It  b  Jnitly  obierrea  by  Sidney  that         '  1  William  &  Mary,  ku.  2,  c.  2. 

"  HagtiB  CharU  wu  not  made  to  rettn^n  <  S2  Henry  VIII.  c.  7,  and  SI  £  86 

the  abMlDte  anthority,  for  no  inch  thing  Heniy  VIII.  c.  S. 

wa«  in  being  or  pretended  (the  folly  of         ■  29  Charleg  II.  c.  S. 

■Dch   TJiioni  aeeraing  to  haTe  been  re-         'SI  Charlei  II.  g.  2. 

Mrred  to  complete  the  miifortnnei  and  ^  "I  dare  not  advite  to  cast  the  lam 

ignominy  of  our  age),  butlt  «■»  to  anert  into  a  new  monid.     The  irork  which  I 

the  itatire   and  original  liberties  of  our  propound   tendeth  to  tbe   pruning  and 

Baiion  by  the  confeuloa  of  t)ie  king  then  grafting  of  the  law,  and  not  Che  plowing 

bwng  -  fhat  neither  he  nor  hii  ■ucceuon  up  and  planting  it  again,  for  luch  a  re- 

dMMld  any  way  encroach  upon  them,"  move  I  should  hoM  for  a  periloui  innova- 

Sidney  on  OoTernment,  c.  S,  lec  27.  tlon."    Bacon's  Worka,  Vol.  II.  p.  231, 

I I  Chariei  L  c  I.  FbU.  ed.  1863. 
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oommOQ  law  as  then  existing  in  EDgland  vas  not  suited  to  their 

condition  and  ciroumfitances  in  the  new  coantrj,  and  those  partic- 
ulars they  omitted  as  it  was  put  in  practice  bj  them.^ 

[*  24]    Tfaey  also  claimed  the  benefit  of  *  such  statutes  as  from 

time  to  time  had  been  enacted  in  modification  of  this 

body  of  rules.'    And  when  the  difficulties  with  the  home  govem- 

>  "  Tbe  common  l*w  of  England  ii  not  Brdt,  2  Ohio  St.  287 ;  Lyle  v.  Richnrdi,  9 

to  be  Uken,  in  all  rMpecti,  to  be  tbat  of  B.  &  R.  822 ;  State  v.  Campbell,  T.  U.  P. 

Aroeriua.    Our  anoeiton  brought  with  Cbarlc.  166 ;  Craft  u.  Bute  Bank,  7  Ind. 

them  it*  general  principles,  and  claimed  219;  Dawion  n.  CofFmHn,  28  Ind.  220; 

It  ai  their  birthright ;  but  tbey  brought  Bogardai  d.  Trimly  Church,  4  Sandf  Ch. 

with  tliem  and  adopted  odIj  that  portion  633 ;  Morgan  v.  King,  SO  Barb.  9 ;  Lan- 

wMcb  wu  applicable  to  their  condition."  ilng  v.  Stone,  37  Barb.  15  i   Simpson  c. 

Story,  J.,  in  Van  Neu  t>.  Facard,  2  Pet  State.G  Yerg.  366;  Crouch  n.  Hall,  16  III. 

187.     "TheMtdera  ot  coloniet  in  Amer-  268;  Brown  d.  Pratt,  SJonea  (N.  C.)  Eq. 

ica  did  not  carry  with  them  the  lawi  of  202;  Stouts.  Keja», 2  Dong.  (Mich  )  184; 

the  land  aa  being  bound  hy  them  wher-  Lorman  v,  Benaon,  B  Mich.  IS;  Piergon 

crer  tbtj  should  aetlle.    Thej  left  the  r.  State,  12  Cal.  146;  Nonii  v.  Harrii,  16 

realm  to  avoid  the  inconreniencei  and  Cal.  220;  Powell  n.  Simi,  6  W.  Va.  1; 

liardshipa  they  were  under,  where  aame  Colley  b,  Merrill,  6  Me.  5G;  State  c.  Ca- 

of  these  laws  were  in  force;  particularly  wood,  2  Stew.  860;  Cnrt«r  n.  Balfour,  19 

eccleaiaatical  lawi,  tliow  for  payment  of  Ala.  814;  Bartow  v.  Lambert,  28  Ala. 

tithei,  and  othen.     Hod  it  been  under-  704;   Goodwin  o.  Thomp«>D,  2  GreeiM 

itood  that  they  were  to  carry  the»e  law*  (Iowa),  329;  Wagner  v.  Biuell,  8  Iowa, 

with  them,  they  liod  better  hare  stayed  SOS;  Noonan  v.  State,  9  MiM.  662;  Pow- 

at  home  among  their  triendi,  unexposed  ell  v.  Brandon,  24  Miu.  343 ;  Coburn  v. 

to  the  risks  and  toila  of  anew  Beltlemenl.  Harvey,  18  Wis.  147;  Beaume  v.  Cham- 

They  carried  with  them  a  right  to  such  bers,  22  Mo.  36 ;  Hamilton  d.  Kneeland,  1 

parU  ot  laws  of  the  land  as  they  should  Nev.  40;  People  v.  Green,  I  Utah,  11 ; 

judge  advantageous  or  useful  to  them ;  a  Thomas  v.   Railroad   Co.,   1   Utah,   233. 

right  to  be  free  f^m  those  they  tliought  The  courU  of  one  State  will  presume  the 

hurtful,  and  a  right  to  make  such  others  common  law  ot  a  sister  State  to  be  the 

as  they  should  think  necessary,  not  in-  same  as  their  own,  in  the  abaenoe  of  evi- 

fringing  the  general  righta  of  English-  dente  to  the  contrary.     Dunn  n.  Adams, 

men ;  and  such  new  laws  they  were  to  1  Ala.  627,  s  c,  86  Am.  Dec.  42 ;  Abell  o. 

form  as  agreeable  as  might  be  to  the  laws  Douglass,  4  Uenio,  806 ;  Kermott  n.  Ayer, 

ofEnBiand."  Franklin,  Works  by  Sparks,  11  Mich.  181;  Schurmano.Marley,29Ind. 

Vol.  IV.  p.  271.    See  also  Chisholm  p.  45S;  Buckles  u.  Ellers,  72  Ind.  220;  Tmk- 

Oeorgia,2Dall.  419;  Patterson  r.  Winn,  ler  u.  Cojt,  68  HI.  U9. 

6  Pel.  283 ;  Whealon  v.  Peters.  8  Pet,  691 ;  '  The  acts  of  Parliament  passed  after 

Pollard  u.  Hagan,  3  How.  212 ;  Common-  the  settlement  of  a  colony  were  not  in 

wealth  II.  Leach,  1  Mass.  69;  Common-  force  therein,  uulesi  made  so  by  express 

wealthu.  Knowlton,  2  Mass.  630;    Com-  words,  or  by  adoption.    Commonwealth 

monwealth  v.  Hunt,  4  Met  111 ;  Pearoa  v.  Lodge.  2  Grat.  679 ;  Pemble  v.  Clifford, 

V.   Atwood,   13   Mass.   324 ;    Sackett   e.  2  McCord,  31.     See  Swift  d.  Tousey,  6 

Sackett,  8  Pick.  809;  Marks  u.  Morris,  Ind.  196;  Baker o.  Mattocks, Quincy, 72; 

4  Hen.  4  M. 463;  Mayo b.  Wilson.  1  N.H.  Fechheimer  c.  Washington,  77  Ind.  366; 

63;  Houghton  D.  Page,  2  N.  H.  42;  State  Hay  i>.  Sweeney,  14  Bush,  1;  Ij«»alle  d. 

r.Rollin*,BII.H.660;  State  n.  Buchanan,  Btrobel,S9I11.8T0;  Calhcart  o.  Robinson, 

6H.  &J.  356;  Sibley  n.  Williams,  3  Q.  4  6  Pet   264.    Those  amendatory  of  the 

J.  62 ;  Bute  d.  Camming!,  33  Conn.  260 ;  common  law,  if  suited  to  tlie  condition  of 

Martin  v.  Bigelow,  2  Aiken,  187;  Linds-  things  In  America,  were  generally  adopted 

leyp.  Coats,  1  Ohio,  248;  Bloom  t^  Rich-  by  tacit  consent.    For  the  dUfcrlng  vlewi 
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ment  sprang  up,  it  vas  a  souioe  of  itumense  moral  power  to  the 
coloDiBta  that  they  were  able  to  show  that  the  rights  they  claimed 
were  oouTerred  bj  tlie  common  law,  and  that  the  king  and  Par- 
liament were  seeking  to  deprive  them  of  the  common  birthright 
of  Ei^^lishmea.  Did  Parliament  attempt  to  levy  tazea  in  Amer- 
ica, the  people  demanded  the  benefit  of  that  maxim  with  which 
for  many  generatdoDB  every  intelligent  aubject  had  been  &miliar, 
that  those  most  vote  the  tax  who  are  to  pay  it.'  Did  Parliament 
order  offendeis  against  the  laws  in  America  to  be  sent  to  England 
for  trial,  every  American  was  roused  to  indignation,  and  [h^>- 
tested  against  the  trampling  under  foot  of  that  time-honored  prin- 
ciple, that  trials  for  crime  must  be  by  a  jury  of  the  vicinage. 
Contending  thus  behind  the  bulwarks  of  the  common  law,  Eng. 
lishraen  would  appreciate  and  sympatbize  with  their  position,  and 
Americans  would  feel  doably  strong  in  a  cause  that  not  only  was 
right,  but  the  jostioe  of  which  must  be  confirmed  by  an  appeal  to 
the  conaciousneBS  of  their  enemies  themseliws. 

The  evidence  of  the  oommon  law  consisted  in  part  of  the  declar- 
atory statutes  we  have  mentioned,^  in  part  of  the  commentaries 
of  such  men  learned  in  the  law  as  had  been  accepted  as  authority, 
but  mainly  in  the  decisions  of  the  courts  applying  the 
•law  to  actual  controversies.  While  colonization  con-  [•25] 
tinued,  —  that  is  to  say,  until  the  war  of  the  Revolution 
actnally  commenced,  —  these  decisions  were  authority  in  the 
colonies,  and  the  changes  made  in  the  common  law  up  to  the 
same  period  were  operative  in  America  also  if  suited  to  the  con- 

tMkat  hy  EngiUb  Mtd  American  tUitw-  tboogh  the  iune  tribute  or  tax  Uid  bj 

■wn  upon  the  geneiKl  qoMttODi  here  di>-  ooiuent  or  b}r  imposing  be  kU  ope  to  the 

COMed,  M«  th>  obMTTmtiaiii  bj  OoTetnor  pnne,  jet  it  worki  diTenely  npoii  the 

Pownall,  and  Uw  commenU  of  Franklin  courage.    So  that  you  maj  conclude  th&t 

fteieoD,  A  Weib  of  FianUln,  by  Bparka,  no  people  oTercherged  with  tnbaU  i«  fit 

til.  fbr  empire."  Lord  Bacon  on   tbe  Tma 

1  "  Tbe  bleeeing  of  Jadab  and  bwobar  Greatneu  of  Kingdomi. 
will  nerer  meet ;  tbat  tbe  aaiue  people  or         *    Theie    ttatnte*    upon    the    point! 

■alion  ibonld  be  both  tbe  Uon'a  wbelp  which  are  corered  by  them  are  the  beat 

and  tbe   aaa  between  bnrdena ;  neither  eridence  ponible.    They  are  the  UTing 

wiD  It  be  that  a  people  OTarlaid  with  taset  charter*  oTEogliah  liberty,  lo  tbe  preaent 

■bonld  erer  become  TiliaDt  and  martial,  day ;  and  aa  tbe  fbremnnen  of  the  Amer- 

It  b  but  tliat  taxes  levied  by  conieni  lean  conititntioni  and  tlie  Bonrce  from 

•f  the  Stale  do  abate  men't  oonrage  leu,  which  hare  been  derived  many  of  the 

as  it  bath  been  seen  notably  in  the  exei«  moat  Important  ardcles  in  their  bills  of 

ebe  of  tbe  Low  Conntries,  and  in  aonte  righti,  they  are  constantly  appealed  to 

degree  is  the  Buhaidic*  of  England,  for  when  personal  liberty  or  private  rights 

yen  must  note  that  we  speak  now  of  the  are  placed  in  apparent  antagonism  to  tha 

btart  and  not  of  tbe  purse ;  so  that  at  alainw  of  govenuDent 
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ditioa  of  things  here.  The  opening  of  the  war  of  the  Revolu- 
tion is  the  point  of  time  at  which  the  oontinuouB  stream  of  the 
common  law  became  divided,  and  that  portion  which  had  been 
adopted  in  America  flowed  on  by  itself,  no  longer  subject  to 
changes  from  across  the  ocean,  but  liable  still  to  be  gradually 
modified  through  changes  in  the  modes  of  thought  and  of  busi- 
ness among  the  people,  as  well  as  through  statutory  enactments. 
The  colonies  also  had  legislatures  of  their  own,  by  which  laws 
had  been  passed  which  leere  in  force  at  the  time  of  the  separa- 
tion, and  which  remained  unaffected  therel^.  When,  therefore, 
they  emerged  from  the  colonial  condition  into  that  of  indepen- 
dence, the  laws  which  governed  them  consisted,  firit,  of  the  com- 
mon law  of  England,  so  far  as  they  had  tacitly  adopted  it  as 
suited  to  their  condition  ;  gteond,  of  the  statutes  of  England,  or 
of  Great  Britain,  amendatory  of  the  common  law,  which  they  Iiad 
in  like  manner  adopted ;  and,  third,  of  the  colonial  statutes.* 
The  first  and  second  constituted  the  American  common  law,  and 
by  this  in  great  part  are  rights  adjudged  and  wrongs  redressed 
iu  the  American  States  to  this  day.' 

>  The  like  condition  of  tblngiii  found  B&ok  o.  Tiakton,  101  U.  S.  129.  In 
to  eziit  in  tlie  new  Sutea  formed  and  ad-  Treadwaj  c.  Schnauber,  1  Dak.  286,  it 
mitted  to  the  Union  lince  the  Conatitu-  *tu  decided  that  without  express  antlior. 
tion  mtM  adopted.  CoDgreii  createa  ter-  itj  a  territorial  leglilaturB  could  not  Tola 
rilorial  gorernmenta  of  different  grades,  aid  to  a  railroad  compan;. 
but  generall}-  with  plenary  leg^alatira  '  A  few  of  the  State*,  to  get  rid  of 
power  either  in  the  goremor  and  judges,  confUaion  in  the  law,  deemed  it  desirable 
a  territorial  council,  or  a  territorial  legi*-  to  repeal  the  acta  of  Parliament,  and  to 
lature  choaen  hy  the  people;  and  the  re.enact  mch  portlona  of  them  «a  were  re- 
authority  of  tliia  body  exCenda  to  all  right-  garded  important  here.  See  the  Micbi- 
ful  aubjecta  of  legi^alion,  subject,  how-  gan  repealing  itatnte,  copied  f^om  that  of 
erer,  tothediaapproTalofCoDgreaa.  Via-  Virginia,  in  Code  of  1620,  p.  469.  Othen 
oennea  UoiTenit J  r.  Indiana,  14IIow.  2S8;  named  a  date  or  erent,  and  proTlded  by 
Minora'  Bank  r.  Iowa,  12  How.  1.  The  law  that  English  itatntei  pasted  anbae- 
legislation,  of  course,  must  not  be  in  con-  quently  should  not  be  of  force  within 
Sict  witli  the  law  of  Congress  conferring  their  limits.  In  some  of  the  new  States 
the  power  to  legislate,  but  a  Toriance  there  were  also  other  law*  in  force  than 
fh>m  it  may  be  supposed  approved  by  those  to  which  wa  have  above  alluded. 
that  body,  if  suffered  to  remain  without  Although  It  bog  been  aaid  in  La  PlsLsunce 
disapproval  for  a  series  of  years  after  Bay  Harbor  Co.  u.  The  City  of  Monroe, 
being  duly  reported  to  it.  ainton  e.  En-  Walk.  Oh.  156,  and  Depew  v.  Trustees 
glebrect,  13  Wall.  484, 448.  See  Williama  of  Wabash  &  Erie  Canal,  5  Ind.  8,  that 
p.  Bank  of  Hichigan,  T  Wend.  639 ;  Swan  the  ordinance  of  ITST  was  superseded  in 
B.  Williams,  2  Mich.  427 ;  Stoat  r.  Hyatt,  each  of  the  States  formed  out  of  the 
13  Kan.  232 ;  Himman  o.  Warren,  8  North- West  Territory  by  the  adoption  of 
Orag.  406.  As  to  tlie  complete  control  of  a  Stale  constitution,  and  admission  to  the 
Congrett  over  the  territories,  see  United  Union,  yet  the  weight  of  jndioial  author- 
States  f.  Reynolds,  98  U.  &  146 ;  NsUodbI  ity  is  probably  the  oUier  way.    In  Hogg 
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*  Every  coloDj  had  also  it«  charter,  emanating  &om  the   [*  26] 
Ciown,  and   constituting   its  colonial  constitution.     All 
bat  two  of  these  were  swept  away  by  the  whirlwind  of  revolu- 
tion, and  others  substituted  which  had  been  framed  by  the  people 

V.  The  Zaneivllle  Ouul  Mannfactaring  New  Bedford  Bridge,  1  Wood.  &  M.  Ul ; 

Co.,  6  Ohio,  410,  it  wu  held  that  the  pro-  Sttkder  r.  Graham,  10  Hov.  82 ;  Doe  v. 

Tiaion  of  the  ordinaace  that  Uie  oaTigb-  DougUis,  8  filackf.  12 ;  Connecticut  Ma- 

Ue  iriten  of  the  Teiritory  and  the  cairj-  Rial  Life  In*.  Co.  v.  Crou,  18  Wii.  109; 

bi^-placea  between   «hoald  be  oommon  Milwaukee    Gaalight    Co.    n.    Schooner 

highwa^a,  aod  for  ever  free,  waa  perma-  Gamecock,  23  Wli.  114 ;  Wlaconain  River 

Denl  in  ita  obligatloo,  and  could  not  be  ImproTement  Co.  b.  Lyona,  3D  Wie.  61 ; 

altered  without  the  coQUOt  both  of  the  Atlcrney  Oeueral  v.  £^a  Claire.  87  Wia. 

people  of  the  State  and  of  the  United  400;  Keokuk  n.  Packet  Co.,  46  Iowa,  190. 

Statea,  given  through  their  repreaenu-  Compare  Woodbum  v.  Kilbourn  Mannf. 

tivea.     •■  It  ii  an  arlicte  of  compact;  and  Co..  1  Abb.  U.  8.  158;  a.  c.  1  Blaa.  MO. 

until  we  aiaume  the  principle  that  the  Id  the  uasee  in  the  first  and  tliird  McLean, 

aoTereign  power  of  a  Slate  is  not  bound  however,  the  opinion  was  eipreaied  that 

bj  compact,  thii  clauie  mutt  be  condd-  the  States  might  lawfully  improve  the 

Med  obligUoiy."    Jnitice   McLeait  and  navigable  waten  and  tlie  carrying  placet 

Jvige  LeauSi,  in  Spooner  v.  McCoDnell,  between,  and  charge  tolti  npon  the  nae 

1  McLean.  337,  examine  this  tubject  at  of  the  improvement  to  obtain  reimburee- 

eoniiderable  length,  and  both  arrive  at  menc   of   their  expenditure*.     See   also 

the  tame  coodoilon  with  the  Ohio  court,  pet,  *592. 

The  view  taken  of  the  ordinance  in  that         In  tome  of  the  States  formed  oat  of 

caae  was,  that  such  parti  of  it  as  were  the  territory  acquired  by  the  United  State* 

dMigned  temporarily  to  regnlate  the  gov-  from  foreign  powers,  traces  will  be  found 

erement  of  the  Territory  were  abolished  of  the  laws  existing  before  the  change  of 

by  the  change  from  a  territorial  to  a  Stale  government.    Louisiana  has  a  code  peco- 

govemment,  while  the  other  parta,  which  liar  to  Itself,  baaed  upon  the  civil  law. 

were  designed  to  be  permanent,  ue  nn-  Much  of  Mexican  law,  and  especially  as 

alterable    except   by    common    consent,  regards  lands  and  land  title*,  is  retained 

Someof  these,however,belngguaranteed  in  the  systems  of  Texas  and  California. 

by  the   federal  Conititution,  afterwards  In  Michigan,  when  the  acta   of  Parlia- 

adopted,  may  be  regained  as  practically  ment  were  repealed,  it  was  also  deemed 

annulled,  while  any  others  which  are  op-  Important  to  repeal  all  lawa  derived  from 

poeed  to  the  conatitotion  of  any  Stat«  France,  through  the  connection  with  the 

formed  oot<rf  the  Territory  must  also  be  Canadian  provinces.  Inclndingthe  Coutuns 

eoosidered  ■•  annulled  by  common  con-  de  ParU,  or  ancient  French  common  Uw. 

•ent;  the  people  of  the  Sute  assenting  In  In  the  mining  States  and  Territories  a 

(farming  their  constitution,  and  Congress  peculiar  spedet  of  common  law.  relating 

Id  admitting  the  State  into  the  Union  nn-  to  mining  rights  and  titles,  has  sprung  up, 

der  it.     The  article  In  iwgard  to  oaviga-  having  ita  origin  among  the  miners,  but 

Ue  water*  it  therefore  still  in  force.     The  recognized  and  enforced  by  the  conrta. 

tame  waa  also  taid  in  regard  to  the  arti-  Regarding  the  canon   and  ecclesiastical 

cle  prohibitliig  slavery,  tbough  that  aUo  law,  and  their  force  in  thia  country,  see 

may  now  be  regarded  as  practically  ad-  Crump  r.  Morgan.  8  Ired.  Eq.  91 :  Le  Bar- 

noUed  by  the  amendment  to  the  federal  ron  n.  Le  Barron,  3fi  Vt.  866.     That  con- 

CoDvtitation  covering  the  same  ground,  itltnllon*  are  lupposed  to  be  framed  in 

The  like  opinion  was  subsequently  ex-  referencetoexiitinginBtitntions,«eePope 

peated   in  Palmer  i..  Commiaiionen  of  v.  Phiftr,  3  Heisk.  686.    A  change  in  a 

Cayahoga  Co.,  8  HcLesn,  2S6,  and  in  conatilniion  cannot  retroact  upon  le^alv 

Jolly  D.  Terre  Haute  Drawbridge  Co.,  6  tJ on  so  at  to  enlarfre  its  scope.    Dewar  d. 

"-'-11,237.    See  alM>  United  Sutet  v.  People,  40  Hicfa.  401. 
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themselves,  tbroagli  the  agenoy  of  conventioiiB  wfaicfa  they  bad 
chosen.  The  exceptions  were  those  of  Connecticut  and  Rhode 
Island,  each  of  which  States  had  oontinued  its  govemment 
under  the  colonial  chartw,  finding  it  sufficient  and  satisfactory 
for  the  time  being,  and  accepting  it  aa  the  constitution  for  the 

State.' 
[•  27]  New  States  have  since,  from  time  •  to  time,  formed  con- 
stitutions, either  regularly  ia  pursuance  of  enabling  acts 
passed  by  Congress,  or  irregularly  by  the  spontaneous  actitm  of 
the  people,  or  under  the  direction  of  the  legislative  or  executive 
authority  of  the  Territory  to  which  the  State  succeeded.  Where 
irregularities  existed,  they  must  be  regarded  as  having  been  cured 
by  the  subsequent  admission  of  the  State  into  the  Union  by 
Congress ;  and  there  were  not  wanting  in  the  case  of  some 
States  plausible  reasons  for  insisting  that  such  admission 
[*  28]  *  had  become  a  matter  of  right,  and  that  the  necessity  for 
an  enabling  act  by  Congress  was  dispensed  with  by  the  pre- 
vious stipuladons  of  the  national  govBrnment  in  acquiring  the 
territory  from  which  such  States  were  formed.'  Some  of  these 
constitutions  pointed  out  the  mode  for  their  own  modification  ; 
others  were  silent  on  that  subject ;  hut  it  has  been  assumed  that 
in  such  cases  the  power  to  originate  proceedings  for  that  purpose 
rested  with  the  legislature  of  the  State,  as  the  department  most 
nearly  representing  its  general  sovereignty ;  and  this  is  doubtless 
the  correct  view  to  take  of  this  subject.^ 
The  theory  of  our  political  system  is  that  the  ultimate  sover- 

1  It  i«  worthj  of  DOte  that  the  Snt  quired  th«  reqaiiite  popalHtioa,  hid  in 

cue  in  which  ft  iegiilKtiTe  enKctmentwu  kbiolnte  right  to  fbrm  »  conititntian  uid 

declared  nncooatitational  and  void,  on  tlie  be  admitted  to  the  Union  onder  it.    See 

gronnd  of  incompatlbililj  with  the  con-  Scott  b.  Detroit  Toung  Uen'e  Society'* 

(titutionof  the  fiuie,  wm  decided  nnder  Leoee,  1  Dong.  (Mich.)  UB.andtheooa- 

one  of  tbeie  rojal  chartera.    The  caw  trary   opinion   in    Hjen  n.   Manhattan 

wai  that  of  Trerett  p.  Weedeo,  decided  Bank,  20  Ohio,  383.    The  debates  in  th« 

bf  the  Snperior  Court  of  Shode  Iiland  Benateof  the  United  Statei  on  the  admlB- 

In  llsa.    See  Arnold'*  HIrtor;  of  Rhode  tlon  of  Michigan  to  the  Union  go  fully 

Iiland,  Vol.  11  c.  24.     The  caae  is  ftirthei  into  thii  queition.     See  Beoton'*  Abridg- 

referred  to,  ;Mif,  p.  *  ISO,  note.    The  next  mcnt    of    Congre««!onal    Debates,    Vol. 

L-a*e  to  meet  the  eame  fate  wai  Bayard  n  XIII.   pp.  09-72.    Aod  a*  to  the  rigiit 

Singleton,  Martin  (N.  C),  48,  decided  in  of  the  people  of  a  Territory  to  originals 

NoTember,  1T89.  measure*  looking  to  an  application  for 

*  This  was  the  claim  made  on  belulf  admission  to  the  Union,  see  opinion*  of 

of  Jlicbigan;  it  being  insisted  that  the  Attomeyt.Qeiieral,  Vol.  II.  p.  7S6. 

citizens,  under  the  prorislons  of  the  ordi-  *  See  Jamesoa  on  CoDStitntional  Con- 

naoce  of  1787,  whenerar  tbe  territorr  ao-  veotiona,  c.  8. 
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eignt^  is  io  the  people,  ^m  whom  Bpriogs  all  legitimate  Etntlior- 
ity.'  The  people  of  the  Uuion  created  a  national  constitutiou,  and 
conferred  upon  it  powers  of  sovereignty  over  certain  subjects,  and 
the  people  of  esoh  State  created  a  State  government,  to  exercise 
the  remaining  powers  of  sovereignty  bo  far  as  they  were  disposed 
to  allow  them  to  be  exercised  at  all.  By  the  constitution  which 
they  establish,  they  not  only  tie  np  the  hands  of  their  official 
mgeooies,  but  their  own  hands  as  well ;  and  neither  the  officers  of 
the  Stats,  nor  the  whole  people  as  an  f^gregate  body,  are  at  lib- 
erty to  take  action  in  opporation  to  this  fundamental  law.  But  in 
STsry  Stat«,  although  sJl  persons  are  under  the 'protecHon  of  the 
goTemment,  and  obliged  to  conform  their  action  to  its  laws,  there 
are  always  some  who  are  altt^ther  excluded  from  participation 
in  the  government,  and  are  compelled  to  submit  to  be  ruled  by 
an  authority  in  the  creation  of  which  they  have  no  choice.  The 
politieal  maxim,  Uiat  government  rests  upon  the  consent  of  the 
governed,  appears,  therefore,  to  be  practically  subject  to  many 
exceptions;  and  when  we  say  the  sovereignty  of  the  State  is 
vested  in  the  people,  the  qoestion  very  naturally  presents  itself, 
What  are  we  to  understand  by  The  People  as  used  in  this  con- 
nection ? 

•  What  ihmid  be  the  correct  rule  upon  this  subject,  it  [*  29] 
does  not  fall  within  our  province  to  consider.  Upon  this 
men  will  theorise ;  but  the  practical  question  precedes  the  for- 
mation of  the  Ccmstitution  and  is  addressed  to  the  people  them- 
selves. As  a  practical  fact  the  sovereignty  is  vested  in  those 
persons  who  are  permitted  by  the  constitution  of  the  State  to 
exercise  the  elective  franchise.'  Snch  persons  may  have  been 
designated  by  description  in  the  enabling  act  of  Congress  permit- 
ting the  formation  of  the  constitution,  if  any  such  there  were,  or 
the  convention  which  framed  the  constitution  may  have  deter- 
mined the  qualifications  of  electors  without  external  dictation. 
In  either  case,  however,  it  was  essential  to  subsequent  good  order 
and  contentment  with  the  government,  that  those  classes  in  gen- 
eral should  be  admitted  to  a  voice  in  its  administration,  whose 

i  McLtn,  J.,  In  ^Moner  v.  HcCod-  0  Geld.  221 ;  PotteT*!  Dwarrb  on  Btat 

hU,  1   UcLMn,  847 ;    (Fai'to,  Ch.  J.,  tn  c.  1. 

Hbior  V.  HsppeiMtt,  21  Wall.  163, 173 ;         *  "  The  people,  for  politieal  pnrpoeet , 

OmpbeU'e  Cue,  2  Blmnd  Ch.  S09 ;  •.  o.  miut  be  eoniidered  u  ■ynonyniDui  with 

£)  Am.  Dec.   800;  B«7nold*  «.  Baker,  qnalifled  TOten."    BUir  v.  Ridgetr,  il 

Mo.es. 
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exclneion  on  the  ground  of  want  of  capacity  or  of  moral  fitness 
could  not  reasonably  and  to  the  general  aaUBfoction  be  defended. 

Certain  classeB  have  been  almost  uoiTeraally  excluded,  —  the 
slave,  because  he  is  assumed  to  be  wanting  alike  in  the  intelli- 
gence and  the  freedom  of  will  essential  to  the  proper  exercise  of 
the  right;  the  woman,  from  mixed  motives, but  mainly,  perhaps, 
laeoause,  in  the  natural  relation  of  marriage,  she  was  supposed  to 
be  under  the  influence  of  her  husband,  aud,  vrhere  the  common 
law  prevailed,  actually  was  in  a  condition  of  dependence  upon 
and  subjection  to  him ; '  the  infant,  for  reasons  similar  to  those 
which  exclude  the  slave ;  the  idiot,  the  lunatio,  and  the  felon,  on 
obvious  grounds  ;  and  sometimes  other  classes  for  whose  exclusion 
it  is  difficult  to  assign  reasons  so  generally  satisfactory. 

The  theory  in  these  cases  we  take  to  be  that  classes  are  ex- 
cluded because  they  lack  either  the  intelligence,  the  virtue,  or  the 
liberty  of  action  essential  to  the  proper  exercise  of  the  elective 
franchise.  But  the  rule  by  which  the  presence  or  absence  of 
these  qualifications  is  to  be  determined,  it  is  not  easy  to  establish 
on  grounds  the  reason  and  propriety  of  which  shall  be  accepted  by 
all.  It  must  be  one  that  is  definite  end  easy  of  application,  and 
it  must  be  made  permanent,  or  an  accidental  majority  may  at  any 
time  change  it,  so  as  to  usurp  all  power  to  themselves.  But  to 
be  definite  and  easy  of  application,  it  must  also  be  arbitrary.  The 
in&nt  of  tender  years  is  wanting  in  competency,  but  he  is  daily 
acqnirii^  it,  and  a  period  is  fixed  at  which  he  shall  conclusively 
be  presumed  to  possess  what  is  requisite.  The  alien  may  know 
nothing  of  our  political  system  and  laws,  and  he  is  ex- 
[*  30]  eluded  until  *  he  has  been  domiciled  in  the  country  for  a 
period  judged  to  be  sufficiently  long  to  make  him  familiar 
with  its  institutions ;  races  are  sometimes  excluded  arbitrarily ; 
and  at  times  tn  some  of  the  States  the  possession  of  a  certain 
amount  of  property,  or  the  capacity  to  read,  seem  to  have  been 
regarded  as  essential  to  satisfactory  proof  of  sufficient  freedom  of 
action  and  intelligence.' 

'  Soma  T«ference  ii  made  to  tho  re»-  croft'i    ijnoptu   of   tbe    flnt    conitita- 

■oni  Tor  the  exclusion  In  the  oplntoa*  in  tion*    of    the    oiigiiMl     State*,    In    bia 

Bradwell   v.   Stftt«,   16    Wall.    180,    and  Biitorj   of   the    Americaa    ReTolatioa, 

MiDOT  c  Happenett,  21  WaU.  162.  c   6.    For   tome    local    electlona    it   U 

*  State  II.  Woodrnff,  2  Da7,  GOl;  Cat-  quite    common    lUll    to    require    t^"^ 

lin  V.  Smith,  2  8.  &  R,  267  i  Opinion!  ert;  qusliSciition  or  the   pajment  of 

of  Judge*,  IB  I^ck.  575.     See  Mr.  Ban-  taxei  in  the  TOler;  bnt  atatntM  of  thli 
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Whatever  rule  is  once  established  must  remain  fixed  until 
those  vho  by  means  of  it  haTe  the  power  of  the  State  pat  into 
Uieir  hands  see  fit  to  invite  others  to  participate  with  them  in  its 
exercise.  Any  attempt  of  the  excluded  classes  to  asseit  their 
right  to  a  share  in  the  government,  otherwise  than  by  operating 
upon  the  public  opinion  of  those  who  pOBsess  the  right  of  suf&age, 
would  be  regarded  as  an  attempt  at  revolution,  to  be  put  down 
by  the  strong  arm  of  the  government  of  the  State,  aseisted,  if 
need  be,  by  the  military  power  of  the  Union.^ 

Id  regard  to  the  formation  and  amendment  of  State  coDBtitu- 
tions,  the  following  appear  to  he  settled  principles  of  American 
constitutional  law :  — 

I.  The  people  of  the  several  Territories  may  form  for  them- 
selves State  constitutions  whenever  enabling  acta  for  that  purpose 
are  passed  by  Congress,  but  only  in  the  manner  allowed  by  such 
enabling  acts,  and  through  the  action  of  such  persons  as  the  eo- 
abling  acta  ahall  clothe  with  the  elective  franchise  to  that  end. 
If  the  people  of  a  Territory  shall,  of  their  own  motion,  without 
such  enabling  act,  meet  in  convention,  frame  and  adopt  a  consti- 
tution, and  demand  admiHsion  to  the  Union  under  it,  such  action 
does  not  entitle  them,  as  matter  of  right,  to  be  recognized  as  a 
State ;  but  the  power  that  can  admit  can  also  refuse,  and  the 
territorial  status  must  be  continued  until  Congress  shall  be  satis- 
fied to  suffer  the  Territory  to  become  a  State.  There  are  always 
in  these  cases  questions  of  policy  aa  well  as  of  constitutional  law 
to  be  determined  by  the  Congress  before  admission  becomes  a 
matter  of  right;  —  whether  the  constitution  formed  is  repubhcan; 
whether  suitable  and  proper  State  boundaries  have  been  fixed 
upon  ;  whether  the  population  is  suflScient ;  whether  the  proper 
qualifications  for  the  exercise  of  the  elective  franchise  have  been 
^^ed  to;  whether  any  inveterate  evil  exists  in  the  Territory 
which  is  now  subject  to  control,  but  which  might  be  perpetuated 
under  a  State  government ;  —  these  and  the  like  questions,  in 
which  the  whole  country  is  interested,  cannot  he  finally  solved 

deMriptUm  mre  g«nerftllj  conitnieil  VHter-         '  Th«  cam  of  Bhode  I«Und  and  tha 

allj.     See  Crawford  ■>.   Wilton,  4  Barb.  "Dorr  BebeUiim,"  w>  popularlj  known, 

6M.    Hanj  cpecial  itatDtet,  Teferring  to  will  be  freah  in  the  mindi  of  all.     For 

(be  pe<^le  of  ■  manicipalitj  the  qaeition  m  diiCDUiou  of  lome    of  the  legal  w- 

of  TottDg  aid  to  internal  improTementi,  pecti  of  the  CMe,  lee  Lather  o.  Borden, 

hare  conflned  (be  liglit  of  Toting  on  tha  7  How.  1. 
qnettioii  to  tftxpv*"- 
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l>y  the  people  of  the  Territory  for  themselveB,  bat'  tlie  final  deci- 
Bion  must  rest  with  Congress,  and  the  judgment  mnst  be  faToraUe 
before  admission  can  be  claimed  or  expected.^ 

II.  Iq  the  original  States,  and  all  others  sabsequently  admitted 
to  the  Union,  the  power  to  amend  or  revise  their  constitutions 
resides  in  the  great  body  of  the  people  as  an  organised  body  poli- 
tic, who,  being  vested  with  ultimate  sovere^nty,  and  the  source 
of  all  State  authority,  have  power  to  conCrol  and  alter  at  will  the 
law  which  they  hare  made.  Bat  the  people,  in  the  legal  sense, 
must  be  understood  to  be  those  who,  by  the  existing  oonstitution, 
are  clothed  with  political  rights,  and  who,  while  that  instrument 
re:nnins,  will  be  tlie  sole  organs  through  which  the  will  of  the 
body  politic  can  be  expressed.' 

III.  But  the  will  of  the  people  to  this  end  can  only  be  ex- 
pressed in  the  legitimate  modes  by  which  such  a  body  politic 
can  act,  and  which  must  either  be  prescribed  by  the  oonstitution 
whose  revision  or  amendment  ia  sought,  or  by  an  act  of  the  legis- 
lative department  of  the  State,  which  alone  would  be  author- 
ized  to  speak  for  the  people  npon  this  subject,  and  to  pMnt  out  a 
mode  for  the  expression  of  their  will  in  the  absence  of  any  pro- 
vision for  amendment  or  revision  contained  in  the  constitution 
itself.* 

'  When    a    oonitltuUon     hu     been  tmr  to  cbU  «  conrention  for  KTbion,  tod 

adopted  bj  ths  people  of  a  Territory,  ai  to  the  mode  of  sobmittiBK'.iti  work  to 

preparatai7  to  ndin»»EaD  m  a  State,  and  the  people.    In   Collier  v.   Frterion,  24 

Congres*  preicribee  certain  changes  and  Ala.  100,  it  appeared  tliat  tlie  legiBlalttre 

additions  to  be  adopted  h7  the   Irgiila-  bad  propoeed  eight  different  imendmeBtt 

ture  aa   part   of   the   conititution,  and  to  be  labmitted  to  the  people  at  the  aame 

declares  such  chRngei  and  addition!  to  be  time;    the  people  had  approred   Ihem, 

fnndamentalconditioniofadnilHionof the  and   «tl   ttie    raquiaite    proccedingi    ta 

State,  and  the  legiilatare   accept*  inch  make  them  a  part  of  the  oonititation  ba4 

changea  and  additiona,  and  it  ia  admitted,  been  had,  except  that  in  the  subsequent 

tbechangesbecome  a  partof  thecon»titD-  legislature  the  resolation  for  their  tvCii- 

tjoo,  and  binding  as  snch,  althongh  not  cation  had,  bj  mistake,  omitted  to  redt« 

submitted  to  the  people  for    approval,  one  of  them.     On  the  question  whether 

Brittle  V.  People,  2  Neb.  IBS ;  Secombe  c.  this  one  had  been  adopted,  we  quote  fh>m 

Kittleson  (Minn.)  12  N.  W.  Re^.  £19.  the  opinion  of  the  court:  "Tlia  conitit» 

*  Luther  v.  Borden,  7  Bow.  1;  Well*  tion  can  be  amended  in  but  two  «»;•: 

r.  Bain,  TS  Penn.  St.  S9.  either    by    the    people    who    originally 

■  Optnioosorjadi[es,eCu«h.  ET3.  The  framed  it,  or  in  the  mode  preecribed  hj 
8nt  coinxUtation  of  New  York  contahied  the  instrameot  itself.  If  the  last  mode  is 
no  provision  for  its  own  amendment,  and  punned,  tbe  Bmeodmenta  must  be  pro- 
Mr.  Hammond,  in  his  Political  Hisl«r;  of  posed  bj  two  thirds  of  each  hODte  of  tbe 
K«w  York,  Vol.  L  a.  26,  gives  a  rerj  general  aMembly ;  they  mast  be  pvb- 
Interesting  account  of  tbe  cotitrorersj  Hslied  in  print,  at  least  three  montht 
before  the  legislature  and  in  the  eosmcH  keTore  tlN  next  general  election  for  rep- 
of  rerition  m  to  the  power  of  the  legist*-  reeentatiTes ;   U  mart  a^ear  fnm  dN 
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"  IV.  In  accordance  with  Hniveraal  practice,  and  from  [•  82] 
the  vetj  neoeasitj  of  the  case,  ainendmentB  to  an  exist- 
ing coDatitatioQ,  or  entire  revisions  of  it,  must  be  prepared  and 
matured  by  some  body  of  representatives  ohosen  fiar  the  purpose. 
It  is  obviouBly  impossible  for  the  whole  people  to  meet,  prepare, 
and  discuss  the  proposed  alterations,  and  there  seems  to  be  no 
feasible  mode  by  which  an  expression  of  their  will  can  be  obtained, 
except  by  asking  it  npon  tiie  single  point  of  assent  or  disapprovul. 
Bat  no  body  of  representatives,  unless  specially  clothed  with 
power  for  that  ptirpose  by  the  people  when  choosing  tliem,  can 
nghtfnlly  take  definitive  -action  upon  amendments  or  revisions  ; 
tbey  most  submit  the  result  of  their  deliberations  to  the  people  — 
who  alone  are  competent  to  exercise  the  powers  of  sovereignty  in 
framing  the  fnndamental  law  —  for  ratification  or  rejection.  The 
ooDstitutional  convention  is  the  representative  of  sovereignty  only 
in  a  very  qualified  sense,  and  for  the  specific  purpose,  and  with 
the  restricted  authority  to  put  in  proper  form  the  questions  of 
amendment  upon  which  the  people  are  to  pass  ;  but  the 
changes  in  the  *  fundamental  law  of  the  State  must  be  [*  3S] 
enacted  by  tbe  people  themselveB.' 

Tetnnu  made  to  tbe  Secretu?  of  State  dUpente  with  tbem  t    To  do  to  wonld  be 

ttiKl  a  mRJoritj  of  thoae  voting  tat  repre-  to  violate  the  initrnment  vhich  thej  are 

•Mitali*«a  have  voted  in  faror  of  the  pro-  awom  (o  mpport,  and  ereiy  principle  of 

pond  mmeadmentB,  and   the7  mart  be  ptiblic  law  and  iouod  conititDltonal  pol- 

laliied  bjr  two  tlibda  of  ewdi  faooM  of  the  107    require*    tbe    coorti  to    proDonDce 

ncxtg«tietBlaaKniU;aft«riiichriectioi],  agalmt  anj  anMndment   which    ig    not 

rMag  hj  yeat  and  naji,  the  propo«ed  ihown  to  hare  been  made  In  acoordance 

■■widwentt  baviDK  be«i)  lead  at  each  with  the  mka  preuribed  hy  tbe  fanda- 

•eaaioo  three  timei  on  three  wrerat  dajt  mental  law."    See  alio  State  v.  McBriile, 

ia  «at^  hoaae.    We  entertain  no  doubt  4  Mo,  SOS.    But  where  tbe  conttltutinn 

that  la  ehange  tbe  oonititntlon  in  any  pit>*ided  that  amendmenti  ihould  be  pro- 

Mher  mode  than  bj  a  canvcMion,  every  po*ed  bj  one  general  aaaembi}',  and  ap- 

n^Nkttioa  which   b  demanded    hj  the  proved  and  aDbmitled  to  popnlar  vote  hy 

iaalrMncnt  itieir  mnat  be  obaerred,  and  a  lecond,    and    wventeen    amendmenta 

the  iMniaaion  of  any  one  i«  &tal  to  tbe  were  thai    approved   together,  and  the 

MMndinent.      We    acarcely    deem    any  lecond  general  aaaenibly  passed  npon  and 

argnm«Dt  neceaavy  to  enforce  thii  prop-  nbmitted  eight  by  one  hill  uni  nhie  by 

MitJ^.    The  conatttntlon  ii  the  anpreme  another,  the  labmiasion  waa  held    siiffl- 

aadparamoimtlaw.    Tbe  mode  by  which  cfent  and  valid      Tniateee  of  University 

amendnKnts  are  to  be  nade  under  It  t*  v.  Mclver,  72  N.  C.  78.    And  *ee  further 

daariy  deftned.    It  hu  been  mM  4iat  State  b.  Timme,  (Wis.)  11  N.  W.  Rep. 

oMtain  acta  are  to  be  done,  certain  ■«.  786. 

qoWrions  are  ta  be  observed,  before  a  '  See,  apon  this  subject,  Jameson  00 

rtiaagu   can  be  effected.    Bat   to  what  the  Cnmstltutfonal  Convention,  }§  416-118, 

fHpoae  am  ttwae  acts  leqalrfd  or  thoae  and  479-620.    Tliis  work  Is  so  complete 

NqaUliaa*  eiqrined,  if  the  letpslature  or  taii  sstiaractory  In  its  trentment  of  the 

■ay  department  of  tbe  government  can  geaeral  subject  as  to  leave  little  to  be 


by  Google 


42  CONSTITDTIONAL  LIMITATIOK8.  [CH.  HI. 

v.  The  power  of  the  people  to  amend  or  revise  theii  constitu- 
tions  is  limited  by  the  CoDBtitution  of  the  United  States  in  the 
following  particulars :  — 

1.  It  must  not  abolish  the  republican  form  of  government,  since 
such  act  would  be  reyolutionary  in  its  character,  and  would  call 
For  and  demand  direct  intervention  on  the  part  of  the  government 
of  the  United  States.^ 

2.  It  must  not  provide  for  titles  of  nobility,  or  assume  to  violate 
the  obligation  of  any  contract,  or  attaint  peisons  of  crime,  or  pro- 
vide ex  poit  facto  for  the  punishment  of  acts,  by  the  courts,  which 
were  innocent  when  committed,  or  contain  any  other  provi^on 
which  would,  in  effect,  amount  to  the  exercise  of  any  power  ex- 
pressly or  impliedly  prohibited  to  the  States  by  the  Constitution 
of  the  Union.  For  while  such  provisions  would  not  call  for  the 
dii-ect  and  forcible  intervention  of  the  government  of  the  Union, 
it  would  be  the  duty  of  the  courts,  both  State  and  national,  to 
refuse  to  enforce  them,  and  to  declare  them  altogether  void,  as 
much  when  enacted  by  the  people  in  their  primary  capacity  as 
makers  of  the  fundamental  law,  as  when  enacted  in  the  form  of 
statutes  through  the  delegated  power  of  their  legislatures.^ 

VI.  Subject  to  the  foregoing  principles  and  limitations,  each 
State  must  judge  for  itself  what  provisions  shall  be  inserted  in  its 

raid  b;  one  who  ihall  afterwardi  attempt  sppean   (hat  they  do  not  conititste  a 

10  coTer  the    MOie   ground.    Where  &  majority  of  all  who  rated  at  tlie  lame 

convention  to  frame  amendmenti  to  tlie  elecliau.     SeeBtats  v.  Sirlfl,  Sdlnd.  606; 

coiutitution  !■  gittlng  under  a  legialatiTe  and  catei  cite<),  paU,  *  G6S. 
act  from  which  all  ita  aalhority  ia  de-         ■  Conit.  of  U.  S.  art.  4,  g  4  ;  F«der«l- 

rjved.  the  lubmitaion  of  ita  labora  to  a  iat,  No.  4S. 

vote  of  the  people  in  a  muiner  diflferent         *  Cnmminga  v.  Miaaonri,  4  Wall.  277 ; 

from  that  preacribed  b;  the  act  ii  nnga-  JeSenon  Branch  Bank  p.  Skellj,  1  Black, 

tory.     Wella   u.   Bain,   75  Penn.  St  89.  480;  State  v.  Keith,  6S  K.  C.  140;  Jac- 

Suchaconvenlion  haaiioinhereni  rigbta;  oway  v.  Denton,   25   Ark.   626;    Daion 

it  haa  delegated  powera  only,  and  muat  Bank  e.  State,  B  Terg.  490;  Ginliwr  v. 

keep  within  them.    Wooda'a  Appeal,  75  Stephena,  1  Heiak.  280;  Lawaon  b.  Jef- 

Peno.  Sl  69.    Compare  Loomia  i-.  Jack-  friea,   47  Mlaa.  666 ;  s.  o.  12  Am.  Bep. 

aon,  fl  W.  Va.  61S,  708.     The  Supreioe  S42;    Penn    •>.   ToUiaon.  26   Ark.    646; 

Court  of  Hitaouri   hare  eipreaied   the  Dodge  e.  Woolaey,  18  Bow.  331 ;  Faclflo 

opinion  tliat  it  waa  competent  for  a  con-  B.  R.  Co.  v.  Maguire,  20  Wall.  SB  ;  Bail- 

ventlon    to    put  a  new  conatitution   in  road  Co.  d.  McClure,  10  Wall.  611 ;  While 

force  without  aubmltting  it  to  the  people,  e.  Hart,  IS  Wall.  64B.    The  fact  that  tha 

State  r.  Neal.  42  Mo.  119.    But  this  waa  conatitution    containing    the    obnoxiou* 

tAiler.     Where  propoaed  amendmenta  are  proviaion  waa    aubmitted    to   Congreaa, 

required  lo  be  aubmitted  to  the  people,  and  the  State  admitted  (o  full  righta  tn 

and  approved  by  a  majority  tote,  It  ia  a  the  Union  under  it,  cannot  make  auch 

mooted  queation  whetlier  a  majority  of  proriiion  valid.    Gqdq  d.  Bany,  16  Wall. 

thoM  voting  tiierean  ii  aufflclent,  when  it  610.  ' 
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cODStttufdoD ;  how  the  powers  of  govemmeDt  shall  be  apportioned 
ID  Older  to  their  proper  exercise  ;  what  protection  shall  be  thrown 
around  the  person  or  property  of  the  citizen ;  aad  to  what  extent 
private  rights  shaU  be  required  to  yield  to  the  general 
good.'  'And  the  courts  of  the  State,  still  more  the  [•  34] 
courts  of  the  Union,  would  be  precluded  from  inquiring 
into  the  justice  of  their  action,  or  questioning  ita  validity,  because 
of  any  supposed  confiict  with  fundamental  rules  of  right  or  of 
government,  unless  they  should  be  able  to  show  collision  at  some 
point  between  the  instrument  thus  formed  and  that  paramount 
law  which  constitutes,  in  regard  to  the  subjects  it  covers,  the 
fundamental  rule  of  action  throughout  the  whole  United  States.' 

'  Matter  of  the  Redprocilj  Bank,  22  p*rt  allow  the  legiaUture  to  msttire  ipe- 

H.  T,  9 ;  McMallen  v.  Hodge.  G  Teiu,  ciflc  unendineDta  to  be  lubmitted  to  the 

H;  Pmn  V.  ToltiMO,  26  Ark.  546;  Mat-  people  Mpar&t«I]',   and   llicBe   become  a 

Mr  ol  OliTer  Lee  &  Co.'i  Bank,  21  N.  Y.  part  ot  th«  camtitacioD  if  adopted  b;  the 

B-    In  the  cue  Lut  cited,  iJnio,  J.,  laj* :  requitile  vote. 

"  The  [coDititutiDiial]  coDTcntion  wai  not  When  the  Ute  rebellion  had  been  pat 
obliged,  like  tbe  legLsUtire  bodie*,  to  look  dowa  by  the  military  forces  of  the  United 
cafefoUy  to  tbe  preierTation  of  veited  Stalei,  and  the  State  goverumenlg  wlilch 
light*.  It  wa*  competent  to  deal,  lubject  congtituted  a  part  •>(  the  dieloyal  lyilem 
lonlifleation  by  the  people  and  to  the  bad  been  displaced,  lerioui  queitioni 
CoMtitntiOD  of  tbe  (edeial  govemiDent,  were  tiiaed  as  to  the  proper  steps  to  be 
with  all  prirnte  and  social  rights,  and  taken  in  order  to  restore  the  States  to 
with  all  the  existing  laws  and  institutions  tiieir  hanoonious  relations  to  the  Union. 
tl  the  State.  If  the  conTention  had  so  These  questions,  and  the  controversy 
vQled,  and  the  people  had  concnired,  all  over  tliem,  constitnled  an  important  part 
famer  charters  and  grant*  might  ha*e  of  the  history  of  our  country  during  the 
keen  annihilated.  When,  tberefore,  we  administration  of  President  Johnson  ;  but 
era  seeking  for  tbe  true  construction  of  a  a*  it  is  the  hope  and  trust  of  our  people 
constitutional  provision,  we  are  constantly  that  the  occasion  for  discussing  such 
lo  bear  in  mind  that  its  authors  were  not  questions  will  neTer  arise  again,  we  do 
ttectiting  ■  delegated  authority,  limited  not  occupy  space  with  them  in  this  work, 
by  other  coDBtitn^onal  restrainU,  but  are  It  suffices  for  the  present  to  say,  that 
to  look  upon  them  as  the  founders  of  a  Congress  claimed,  insisted  upon,  and  en- 
State,  intent  only  npon  establishing  such  forced  the  right  to  prescribe  the  steps  to 
principles  as  seemed  best  calculated  (o  pro.  be  taken  and  the  conditions  to  be  ob- 
dnoe  good  government  and  promote  the  served  in  order  to  restore  these  States  to 
public  happijiew,  at  the  expense  of  any  their  former  positions  in  the  Union,  and 
aad  all  exiating  institutions  which  might  the  right  aiio  to  determine  when  the  pre- 
Stood  in  their  way."  scribed  condition*  had  been  complied 
*  All  the  State  constitutions  now  con-  with,  so  as  to  entitle  them  to  representa- 
tafai  within  themselves  provlsiom  for  tion  In  Congress.  There  is  some  discos- 
tiieir  amendment.  Some  require  the  sion  of  the  general  subject  In  Texas  v. 
question  of  calling  a  convention  to  re-  While,  7  Wall.  700.  And  see  Gnnn  o. 
vise  the  constitation  to  be  submitted  Barry,  16  Wall.  610. 
lo  tbe  people  at  stated  periods ;  othen  It  tau  been  decided  in  some  cases  that 
leave  it  to  tbe  legislature  to  call  a  con-  a  constitution  is  to  have  effect  from  the 
vcniian,  or  to  (ubmlt  to  the  people  the  time  of  its  adoption  by  the  people,  end 
qntatloa  of  calliog  one  ;  while  the  ia*iot  not  from  the  time  of  the  admimon  of  tlie 
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How  far  the  conatitatioQ  of  a  State  shall  descend  into  the  par- 
tictilara  of  govei-nment,  is  a  questioa  of  policy  addressed  to  the 
ooDventioo  which  forms  it.  Certain  things  are  to  be  looked  for 
in  all  these  instruments ;  though  even  as  to  these  there  is  great 
variety,  not  only  of  substance,  but  alao  in  the  minuteness  of  their 
provisions  to  meet  particular  cases. 

I.  We  are  to  expect  a  general  framework  of  government  to  be 
designed,  under  which  the  sovereignty  of  the  people  is  to  he  exer- 
cised by  representatives  chosen  for  the  purpose,  iu  each  manner 
as  the  instrument  provides,  and  with  such  reservations  as  it 
makes. 

II.  Generally  the  qualifications  for  the  right  of  Buf&i^  will 
be  declared,  as  well  as  the  conditions  nnder  which  it  shall  be 
exercised. 

III.  The  usual  checks  and  balances  of  republican  government, 
in  which  consists  its  chief  excellence,  will  be  retained.  The  most 
important  of  these  are  the  separate  departments  for  the  exercise 
of  legislative,  executive,  and  judicial  power ;  and  these  are  to  be 
kept  as  distinct  and  separate  as  possible,  except  in  so  far  as  the  ac- 
tion of  one  is  made  to  constitute  a  restrunt  upon  the  action  of  the 

others,  to  keep  them  within  proper  bounds,  and  to  prevent 
['  35]   hasty  and  improvident  action.    *  Upon  legislative  action 

there  is,  first,  the  cheek  of  the  executive,  who  will  generally 
be  clothed  with  a  qualified  veto  power,  and  who  may  refuse  to  ex- 
«cute  laws  deemed  unconstitutional ;  and,  second,  the  check  of  the 
judiciary,  who  may  annul  unconstitutional  laws,  and  punish  those 
concerned  in  enforcing  them.  Upon  judicial  action  there  is  the 
le^lative  check,  which  consists  in  the  power  to  prescribe  rules  for 
the  courts,  and  perhaps  to  restrict  their  authority ;  and  the  execu- 
tive check,  of  refusing  aid  in  enforcing  any  judgments  which  are 
believed  to  be  in  excess  of  jurisdiction.  Upon  executive  action  the 
legislature  has  a  power  of  restraint,  corresponding  to  that  which 
it  exercises  upon  judicial  action;  and  the  judiciary  may  punish 
executive  i^ents  for  any  action  in  excess  of  executive  authority. 
And  the  legislative  department  has  an  important  restraint  upon 
both  the  executive  and  the  judiciary,  in  the  power  of  impeach- 
ment for  illegal  or  oppressive  action,  or  for  any  failure  to  perform 
oflBcial  duty.    The  executive,  in  refusuig  to  execute  a  legislative 

SUta  into  th«  Union  by  CongNM.    Scott    (Hiidi.)   119  i    OnnplMU   v.    Slekb,   S6 
p.  Tonng  H«d'i  Sodetj'a  LeMee,  1  Dong.     Tan*,  761. 
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enactment,  will  always  do  so  with  the  peril  of  impeaohmeut  in 
view. 

IV.  Local  Bclf-govemment  havii^  always  been  a  part  of  the 
English  and  Amerioaii  systems,  we  shall  look  for  its  recognitioo 
in  any  such  iostj'ument.  And  even  if  not  expressly  recognized,  it 
id  still  to  be  understood  that  all  these  instrameotfi  are  framed  with 
its  present  existence  and  anticipated  continuance  in  view.^ 

V.  We  shall  also  expect  a  declaration  of  rights  for  the  protec- 
tion of  individuals  and  minorities.  This  declaration  usually  con- 
tains the  following  classes  of  provisions :  — 

1.  Those  declaratory  of  the  general  principles  of  republican 
goverameDt ;  such  as,  that  all  freemen,  when  they  form  a  social 
eompact,  are  equal,  and  no  man,  or  set  of  men,  is  entitled  to  ex- 
cluaiTe,  separate  public  emoluments  or  privileges  from  the  com- 
munity but  in  consideration  of  public  services ;  that  absolute, 
ubitrsry  power  over  the  lives,  liberty,  and  property  of  freemen 
exists  nowhere  in  a  republic,  not  even  in  the  largest  majority ; 
that  all  power  is  inherent  in  the  people,  and  all  free  governments 
are  founded  on  their  authority,  and  instituted  for  their  peace, 
safety,  happiness,  security,  and  the  protection  of  property ;  that 
for  the  advancement  of  these  ends  they  have  at  all  times  an  in- 
alienable and  indefeasible  right  to  alter,  reforai,  or  abolish  their 
goTemment  in  such  manner  as  they  may  think  proper ;  that  all 
elections  ahall  be  ^e  and  equal ;  that  no  power  of  suspending 
the  lawH  shall  be  exercised  except  by  the  legislature  or  its  anthor- 
it^- ;  that  standing  armies  are  not  to  be  maintained  in  time  of 
peace  ;  that  representation  shall  be  in  proporticn  to  population  ; 
that  the  people  shall  have  the  right  freely  to  assemble  to  consult 
of  the  common  good,  to  instruct  their  representatives,  and  petition 
for  redreas  of  grievances ;  and  the  like. 

2.  Those  declaratoiy  of  the  fundamental  rights  of  the  citizen  : 
as  that  all  men  are  by  nature  free  and  independent,  and  have  cer- 
tain inalienable  rights,  among  which  are  those  of  enjoying  and 
defending  life  and  liberty,  acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtaining  safety  and  happiness  ;  that 
the  right  to  property  is  before  and  higher  than  any  con- 
stitutional 'sanction  ;  that  the  free  exercise  and  enjoy-  [*  S6] 
ment  of  religions  profession  and  worship,  without  discrim- 

8  Ulch.  228 ;  Pmpla  v. 
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ination  or  preference,  shall  for  ever  be  allowed ;  •  that  every  man 
may  freely  epeak,  write,  and  publish  his  sentiments  on  all  8ub> 
jects,  being  responsible  for  the  abuse  of  that  right ;  that  every  man 
may  bear  arma  for  the  defence  of  himself  and  of  the  State  ;  that 
the  right  of  the  people  to  be  secure  in  their  persons,  honses,  papers, 
and  effects  i^ainst  unreasonable  searches  and  seizures  shall  not 
be  violated,  nor  shall  soldiers  be  quartered  upon  citizens  in  time 
of  peace ;  and  the  like. 

3.  Those  declaratory  of  the  principles  which  ensure  to  the  citizen 
an  impartial  trial,  and  protect  him  in  his  life,  liberty,  and  property 
against  the  arbitrary  action  of  those  in  authority :  as  that  no  hill 
of  attainder  or  ex  pott  facto  law  shall  be  passed  ;  that  the  right 
to  trial  by  jury  shall  he  preserved ;  that  excessive  bail  shall  not 
he  required,  nor  excessive  punishments  inflicted  ;  that  no  person 
shall  be  subject  to  be  twice  put  in  jeopardy  for  the  same  offence, 
nor  be  compelled  in  any  criminal  case  to  be  a  witness  f^inst 
himself,  nor  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law ;  that  private  property  shall  not  be  taken  for  pub- 
lic use  without  compensation ;  and  the  like. 

Other  clauses  are  sometimes  added  declaratory  of  the  prin- 
ciples of  morahty  and  virtue  ;  and  it  is  also  sometimes  expressly 
declared  —  what  indeed  is  implied  without  the  declaration  —  that 
everything  in  the  declaration  of  rights  contained  ig  excepted  out 
of  the  general  powers  of  government,  and  all  laws  contrary  thereto 
shall  be  void. 

Many  other  things  are  commonly  found  in  these  charters  of 
government ; "  but  since,  while  they  continue  in  force,  they  are 
to  remain  absolute  and  unchangeable  rules  of  action  and  decision, 
it  is  obvious  that  they  should  not  be  made  to  embrace  within  their 
iron  grasp  those  subjects  in  regard  to  which  the  policy  or  interest 
of  the  State  or  of  its  people  may  vary  from  time  to  time,  and 
which  are  therefore  more  properiy  left  to  the  control  of  the  legis- 


>  Hale  r.  Ererett,  68  N.  H.  9;  BMrd  to  provide  for  the  choice  of  thete  tgenti 

of  Education  v.  Minor,  23  Ohio  8C  211.  bj  the  people ;  to  Mcertain,  limit,  and 

■  "Thii,theD,ii  the  office  of  B  writlen  define  the  extent  of  the  KOthonV  thai 

[free]  conititution :  to  delegate  to  rarioui  delegated ;  and  to  reeerve  to  the  people 

public  iDnctionarie*  snch  of  tlie  powert  of  their  soTereigntj  over  ail  thingt  not  tx- 

government  ai  the  people  do  not  intend  prenly  committed   to    their   repreaentB' 

to  exerci«e  tor  thennelrei ;   to  claasify  tiTes."    E.  P.  Huribot  in  Human  Bighti 

these  powera,  according  to  tbdr  nature,  and  th^  PoUtical  Gnaratitie*. 
and  to  commit  them  to  leparate  agenti ; 
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lature,  which  can  more  eaaily  and  speedily  make  the  required 
chaDges. 

Iq  considering  State  constitutions  we  must  not  commit  the 
mistake  of  supposing  that,  because  individual  rights  are  guarded 
and  protected  by  them,  they  must  also  be  considered  as  owing 
their  origin  to  them.  These  instruments  measure  the  powers  of 
the  rulers,  but  they  do  not  measure  the  r^hts  of  the 
governed.  *  "  What  is  a  constitution,  and  what  are  its  [•  87] 
objecU  ?  It  ia  easier  to  tell  what  it  is  not  than  what  it 
is.  It  is  not  the  beginning  of  a  community,  nor  the  origin  of 
private  rights ;  it  ia  not  the  fountain  of  law,  nor  the  incipient 
state  of  gOTernment ;  it  is  not  the  cause,  but  consequence,  of 
personal  and  political  freedom  ;  it  grants  no  rights  to  the  people, 
but  is  the  creature  of  their  power,  the  instrument  of  their  con- 
Tenience.  Deigned  for  their  protection  in  the  enjoyment  of  the 
rights  and  powers  which  they  possessed  before  the  constitution 
was  made,  it  is  but  the  framework  of  the  political  government, 
and  necessarily  based  upon  the  pre-existing  condition  of  laws, 
rights,  habits,  and  modes  of  thought.  There  is  nothing  primitive 
in  it :  it  is  all  derived  from  a  known  source.  It  presupposes  an 
<»ganized  society,  law,  order,  property,  personal  freedom,  a  love 
of  political  liberty,  and  enough  of  cultivated  intelligence  to  know 
how  to  guard  it  against  the  encroachments  of  tyranny.  A  written 
constitution  is  in  every  instance  a  limitation  upon  the  powers  of 
government  in  the  hands  of  (^ents ;  for  there  never  was  a  written 
republican  constitution  which  delegated  to  functionaries  all  the 
latent  powers  which  lie  dormant  in  every  nation,  and  are  bound- 
leas  in  extent  and  incapable  of  definition."  ^ 

I  HuniltoD  V.  St.  Looii  County  Court,  of  thoi^ht,  method*  of  trying  facti  by 

16  Mo.  13,  per  BaUt,  argueado.    And  we  the  neighborbood,  and  mutual  rapoDsi- 

Mattcr  of  Oliver  Lm  &  Co.'*  Bulk,  31  bllity  In  neighborhood  intereit* ;  Che  pre- 

K.  T.  9 ;   Lee  v.  State,  29  Ark.  266-0.  cepti  that  hare  come  to  ni  ttom  the  rero- 

"  Written  conctitatian*  *mDCtify  and  con-  lutioni  which  overtumed  tjninnie*;  the 

Ann  great  principles,  but  the  latter  are  lentimenC*   or  maDly  Independence  and 

prior  Id  eiiatence  to  the  forawr."  3  Web-  ielf-conlrol  which  impelled  our  anceiton 

rt«r*a  Worka,  S92.    See  alto  1  BI.  Com.  to*umman  thetocalcommnnityloredre** 

124 ;  2  Storj,  Life  and  Letter*.  278 ;  Sid-  local  ctUb,  imtead  of  reljing  upon  king 

ntj  on  Oaremment,  c.  3,  mm.  27  and  SS.  or  leglilature  at  a  distance  to  do  lo,  —  if 

"U   ttaia    charter  of    State  goTemment  a  recognition   of    all   theae  were  to  be 

wbicti  we  call  a  coiutitnlion  were  all  there  itricken  from  the  bodj  of  oar  conititn- 

waa  of  Gonttltutioiial   command;  if  the  tional  law,  a  lifelesi  ikeleton  might  te- 

Higes,   tb«    ctittoma,  Che  mazimi  that  main,  but  the  lirins  apirit;   that  which 

have  (pmag  (him  thebabltaof  Ufb,  mode*  gire*  it  force  and  attraction,  wbkh  raakee 
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It  vnlualile  and  drawi  to  it  the  aSbctiant  equal  promiK  with  ouia,  and  bava  on); 

of  tlie  people;   thai  nliich  distiuguiahei  been  wanting  in  Che  lupport  and  vitalitj 

it  t'ruin  tlie  uuniberlesi  cunititudoni,  to  wbich  these  alone  can  giTe,  — thl*  liTlog 

called.which  is  Europe  bare  be«i  Mt  Dp  and  breathing  (pirit  which  lupptiM  the 

and  thrown  down  within  the  hut  hundred  Inlerpratation  of  the  words  at  the  wntteii 

years,  many  of  which,  in   their  expres-  charter  would  be  utterlj  lo*t  and  gODt." 

tiona,  Kened  equallf  fiur  and  to  potwM  People  r.  Hnrlbnt,  21  Mich.  44,  lOT. 
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•CHAPTER    IV.  [•88] 

OF  THE   COKSTBUCTION  OF  STATE  CONSTITUTIONS. 

The  deficienoies  of  humaD  language  are  such  tbat,  if  written 
instrnments  were  always  prepared  catefull;  by  persons  skilled  in 
tbe  use  of  words,  we  should  still  expect  to  find  their  meaning 
often  drawn  in  question,  or  at  least  to  meet  with  difficulties  in 
their  practical  application.  But  when  draughtsmen  are  careless 
or  iDCompet«at,  these  difBculties  are  greatly  increased ;  and  they 
multiply  rapidly  when  the  instruments  are  to  be  applied,  not  only 
to  the  subjeetB  directly  within  the  contemplation  of  those  who 
framed  them,  but  also  to  a  great  variety  of  new  circumstances 
which  could  not  have  been  anticipated,  but  which  must  never- 
theless  be  governed  by  the  general  rules  which  the  instruments 
establish.  Moreover,  the  different  points  of  view  from  which 
different  individaals  regard  these  instruments  incline  them  to 
different  views  of  the  instruments  themselves.  All  tbese  oircum- 
■tances  tend  to  give  to  the  subjects  of  interpretation  and  con- 
struction great  prominence  in  the  practical  adtotnistration  of  the 
law,  and  to  suggest  questions  which  often  are  of  no  little  difficulty. 

Interpretation  differs  from  construction  in  that  the  former  is 
the  art  of  finding  out  the  true  sense  of  any  form  of  words  ;  that 
is,  the  sense  which  their  author  intended  to  convey ;  and  of 
enabling  others  to  deiive  from  them  the  same  idea  which  the 
author  intended  to  convey.  Construction,  on  the  other  hand,  is 
the  drawing  of  conclusions,  respecting  subjects  that  lie  beyond 
the  direct  expressions  of  the  text,  &om  elements  known  from  and 
given  in  the  text ;  conclusions  which  are  in  the  spirit,  though  not 
within  the  letter  of  the  text  Interpretation  only  takes  place  if  the 
text  conveys  some  meaning  or  other.  But  construction  is  resorted 
to  when,  in  comparing  two  different  writings  of  the  same  indi- 
vidual, or  two  differeht  enactments  by  the  same  legislative  body, 
there  is  found  contradiction  where  there  was  evidently  no  inten- 
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tion  of  Bach  contradiction  one  of  another,  or  where  it  happetiB 
that  part  of  a,  -writing  or  declaration  contradicts  t^e  rest.  When 
this  ia  the  case,  and  the  nature  of  the  document  or  declaration, 
or  whatever  else  it  may  be,  is  such  as  not  to  allow  us  to  consider 
the  whole  as  being  invalidated  by  a  partial  or  other  contradiction, 
then  resort  must  be  had  to  construction  ;  so,  too,  if  required  to  act 
in  cases  which  have  not  been  foreseen  by  the  framers  of  those 
rulea,  by  which  we  are  nevertheless  obliged,  for  some  binding 
reason,  faithfully  to  regulate  as  well  as  we  can  our  action  respect- 
ing  the  unforeseen  case.'  In  common  use,  however,  the  word 
tonttrtiction  is  generally  employed  in  the  law  in  a  sense  embra* 
cing  all  that  is  properly  covered  by  both  when  each  is  used  in  a 
sense  strictly  and  technically  correct ;  and  we  shall  so  employ  it 

in  the  present  chapter. 
[•89]  From  the  earliest  periods  in  the  history  of  •written 
law,  rules  of  construction,  sometimes  based  npon  sonnd 
reason,  and  seeking  the  real  intent  of  the  instrument,  and  at 
other  times  altogether  arbitrary  or  fanciful,  have  been  laid  down 
by  those  who  have  aisumed  to  instruct  in  the  law,  or  who  have 
been  called  upon  to  administer  it,  by  the  aid  of  which  the  mean* 
ing  of  the  instrument  was  to  be  resolved.  Some  of  these  rules 
have  been  applied  to  particular  classes  oE  instruments  only  ; 
others  are  more  general  in  their  application,  and,  so  far  as  they 
ore  sound,  may  be  made  use  of  in  any  case  where  the  meaning  of 
a  writing  is  in  dispute.  To  such  of  these  as  seem  important  in 
constitutional  law  we  shall  refer,  and  illustrate  them  by  references 
to  reported  oases,  in  which  they  have  been  applied. 

A  few  preliminary  words  may  not  be  out  of  place,  upon  the 
questions,  who  are  to  apply  these  rules ;  what  person,  body,  or 
department  is  to  enforce  the  eonstroction ;  and  how  far  a  deter- 
minatiou,  when  once  made,  is  to  be  binding  upon  other  persons, 
bodies,  or  departments. 

We  have  already  seen  that  we  are  to  expect  in  every  constitu- 
tion an  apportionment  of  the  powers  of  government.  We  shall 
also  find  certain  duties  imposed  upon  the  several  departments,  as 

I  Lieber,  Legal  and  Political  Hennen-  convej'  ideu."    "  CaiulTveliafi,  in  practic*, 

entict.    8e«  Smith  on  8ts.t.  and  Contt.  deiennining  the  meaDing  and  application 

Cooatnietioii,  SM    Bonvier  deflnea  the  aa  to  die  caae  in  qoaatlon  of  the  proTi- 

twn  t«rm>  inccinctlj  aa  follow*:  "Inter-  iloni  d[  a  conititution,  atatute,  wiU,  or 

pr*fnCidn,ihe  ditcoTerfandrepreMntatlon  other  inatrument,  or  of  an  oral  agre»- 

of  ihe  true  meaning  o(  anj  aigni  naed  to  meat."    Law  Diet 
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well  as  upon  Bpeeified  o£Boem  Id  each,  and  we  shall  likewise  die- 
cover  that  the  constttatioQ  has  sought  to  hedge  about  their  action 
in  Tarioos  ways,  with  a  view  to  the  protection  of  individoal 
righta,  and  l^e  proper  separation  of  duties.  And  wherever  any 
one  is  called  upon  to  perfonn  any  oonstitatLODal  duty,  or  to  do 
any  act  in  respect  to  which  it  can  he  supposed  that  the  oonatito- 
tioD  has  spoken,  it  is  ol>vious  tiiat  a  question  of  constrnction  may 
at  once  arise,  npon  which  some  one  must  decide  before  the  duty 
is  performed  or  the  act  done.  From  the  very  nature  of  the  case, 
this  deoifflon  must  commonly  be  made  by  the  person,  body,  or 
department  upon  whom  the  du^  is  imposed,  or  from  whom  the 
aet  is  required. 

Let  us  suppose  that  the  constitution  requires  of  the 
l^islatore,  *  that,  in  establishing  municipal  corporations,  [*  40] 
it  shall  restrict  their  powers  of  taxation ;  and  a  oi^  char- 
ter is  proposed  which  confines  the  right  of  taxation  to  the  raising 
of  money  for  certain  specified  purposes,  but  in  regard  to  those 
purposes  leaves  it  unlimited ;  or  which  allows  to  the  munioipalitT' 
unlimited  choice  of  purposes,  but  restricts  the  rate ;  or  which  per- 
mits persons  to  be  taxed  indefinitely,  but  limits  the  taxation  of 
property:  in  either  of  these  cases  the  question  at  once  arises, 
whether  the  limitation  in  the  charter  is  such  a  restriction  as  the 
oonstitution  intends.  Let  us  suppose,  again,  that  a  board  of  bo- 
pervisors  is,  by  the  constitution,  authorized  to  borrow  money 
upon  the  credit  of  the  county  for  any  county  purpose,  and  that  it 
is  asked  to  issue  bonds  in  order  to  purchase  stock  in  some  railway 
company  which  proposes  to  construct  a  road  across  the  county ; 
and  the  proposition  is  met  witii  the  query.  Is  this  a  county  pnr> 
pose,  and  can  the  issue  of  bonds  be  regarded  as  a  borrowing  of 
money,  within  the  meaning  of  the  i>eople  ss  expressed  in  the  con- 
stitution ?  And  once  again :  let  us  suppose  that  the  governor  is 
empowered  to  convene  the  legislature  on  extraordinary  occasions, 
and  be  ts  requested  to  do  so  in  order  to  provide  for  a  class  of 
private  claims  whose  holders  are  urgent ;  can  this  with  any  pro- 
{triety  be  deemed  an  extraordinary  occasion  7 

In  these  and  the  like  cases  our  constitutions  have  provided  no 
tribunal  for  the  specific  duty  of  solving  in  advance  tbe  queBtions 
which  arise.  In  a  few  ot  the  States,  indeed,  the  legislative  de- 
partment  has  been  empowered  by  the  constitution  to  call  upon 
the  courts  for  their  opinion  upon  the  oonstitutional  validity  of  a 
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proposed  law,  in  order  that,  if  it  be  adjudged  without  warrant, 
the  legislature  may  abstain  from  eoaotiDg  it.'  But  those  pro- 
Tinona  are  not  often  to  be  met  with,  and  judicial  decisions,  espe- 
cially upon  delicate  and  difficult  questions  of  conBtitutional  law, 
can  seldom  be  entirely  satisfactory  when  made,  as  they  commonly 
will  be  under  such  calls,  without  the  benefit  of  argument  at  the 

bar,  and  of  that  light  upou  the  questions  involved  which 
[*  41]    might  *  be  afforded  by  counsel  learned  in  the  law,  end 

interested  in  giving  them  a  thorough  investigation. 
It  follows,  therefore,  that  every  department  of  the  government 
and  every  ofQcial  of  every  department  may  at  any  time,  when  a 
duty  is  to  be  performed,  be  required  to  pass  upon  a  question  of 
constitutional  construction.'  Sometimes  the  case  will  be  such 
that  the  decision  when  mode  must,  from  the  nature  of  things,  be 
conclusive  and  subject  to  no  appeal  or  review,  however  erroneous 
it  may  be  in  the  opinion  of  other  departments  or  other  ofBcers ; 
but  in  other  cases  Uie  same  question  may  be  required  to  be  passed 
upon  again  before  the  duty  is  completely  performed.  The  first 
of  these  classes  is  where,  by  the  constitution,  a  particular  ques- 
tion is  plainly  addressed  to  the  discretion  or  judgment  of  some 
one  department  or  officer,  so  that  the  interference  of  any  other 
department  or  officer,  with  a  view  to  the  substitution  of  its  own 
discretion  or  jui^ment  in  the  place  of  that  to  which  the  constitu- 
tion has  confided  the  decision,  would  be  impertinent  and  intru- 
sive. Under  every  constitution,  cases  of  this  description  are  to 
be  met  with  ;  and,  though  it  will  sometimes  be  found  difficult  to 

'  By  the  constitnlioDi  of  Maine,  New  od  tlie  jndgei  for  their  opinion,  thpj  mmt 

Hunpahlre.KDd  MMMU!hiuetti,thejadgei  decide  for  (hemselrea  whether  the  occm- 

of  tbe  Saprema  Court  are  required,  wlien  sion  wna  lutli  na  to  warrant  the  governor 

Cktled  npon  bj  the  governor,  coancil,  or  in  making  the  call.    Opinions  of  Judge*, 

either  hoiiM  of  the  legislature,  to  give  49  Ho.  216. 

thei^opinioD*  " upon  important  qocttioni  *  "It  ii  argned  that  Uie  legialature 

of  law,  and  apon  solemn  occaaioni."    In  cannot  give  a  constmction  to  the  consti- 

Plorida  the  ^Temor,  and  in  Rhode  Island  tution  relative  to  private  right*  secoted 

the  goreraor  or  either  hooie  of  the  gen-  b;  it.    It  ii  true  that  the  legiilatare,  ia 

eral  assembly,  may  call  fbr  the  opinion*  of  consequence  of  their  constniciion  of  (he 

the  judges  of  the  Supreme  Court  upon  constitu^on,  cannot  make  laws  repugtiant 

anyqueslionoflaw.   In  Hissonri, previoos  to  it    But  every  department  of  govem- 

to  the  constitution  of  1676,  the  judges  ment,  invested  with  certain  constitutiotiRl 

were  required  to  give  their  opinions  "upon  powers,  must,  in  the  first  inslance,  but 

important  qneslioni  of  constitutional  law,  not  eiclnsively.  be  the  Judge  of  its  pow- 

and  upon  solemn  occasions ; "  and  the  So-  en.  or  it  could  not  act"    Partmi,  CIi.  J., 

preme  Court  held  thai  while  the  (lovemor  in  Kendall  v.  Inhabitanta  of  KlDgiton,  6 

determined  for  himself  whether  the  occa-  Uaa*.  ^4, 688. 
■ion  wa«  tBab  a*  to  antboriie  him  to  call 
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classify  them,  there  can  be  do  doubt,  when  tiie  case  is  properly 
determined  to  be  one  of  this  character,  that  the  rule  must  prevail 
i^ch  makes  the  deoisioii  final. 

We  will  soppoBe,  ^ain,  that  the  constitutioti  empowers  the 
execntive  to  coDTene  the  I^^lature  on  extraordinary  occasions, 
ind  doea  not  in  terms  authorixe  the  intervention  of  any  one  else 
in  determining  what  is  and  what  is  not  such  an  occasion  in  the 
conatitutionsl  sense ;  it  is  obvious  that  the  question  is  addressed 
exclusively  to  the  executive  judgment,  and  neither  the  legislative 
nor  the  judicial  department  can  intervene  to  compel  action,  if  the 
executive  decide  against  it,  or  to  enjoin  action  if,  in  his  opinion, 
the  proper  occasion  has  arisen.'  And  again,  if,  by  the 
constitution,  *  laws  are  to  take  e£Eeot  at  a  specified  time  [*  42] 
after  their  passage,  unless  the  legislature,  for  urgent 
reasons,  shall  otherwise  order,  we  must  perceive  at  once  that  the 
]^;islatui-e  alone  is  competent  to  paas  upon  the  urgency  of  the 
alleged  reasons.'    And  to  take  a  judicial  instance :  If  a  court  is 

>  Whitemui  n.  Railroad  Co.,  2  Bwr.  Hon  Impowd  Dpoa  nilroftd  corparRtion* 
(Del.)  614;  t-cSS  Am.  Dec.  411.  Id  ex-  bj  the  general  tailroad  law  wm  s  tioU- 
ciciting  hia  power  to  call  out  the  mQida  tion  of  the  proruion  of  tho  conetitutEon 
in  certain  exigencic*,  the  Freildent  ii  the  which  enjoin*  it  upon  the  legiilalare  "  to 
eiduiiTB  and  final  jadge  when  the  exi-  encourage  internal  improTementi  by  pue- 
gencj'  haa  ariien.  Hartln  d.  Mott,  13  ing  liberal  general  laws  of  incorporation 
Wheat  10.  In  People  r.  FBrker,  3  Nob.  tor  that  purpou."  The  coen  «aj  of  thia 
m,  a.  c.  IB  Am.  Rep.  034,  it  appeared  proviiion :  "  Thii  it  a  coiutitational  corn- 
that  BD  officer  aMuming  to  act  m  gOTer-  mand  to  the  logiBlatore,  at  obligatory  on 
■or  In  the  abeence  of  the  gorenior  fl'oni  it  ai  any  other  of  the  proTiiiona  of  that 
the  State,  had  iaaned  a  pradamation  con-  initmraent;  bnt  it  U  one  which  cannot 
*ening  the  letpalatarn  in  extnordinary  be  enforced  by  the  courts  of  Juitice.  It 
■eidon.  The  governor  returned  preTion*  addreiiea  itielf  to  the  legEilature  atone, 
10  tbe  time  named  fbr  the  meeting,  and  and  it  1*  not  for  na  to  lay  whether  It  hai 
iMoed  a  aecond  proclamation,  revoking  obeyed  the  beheat  in  ita  true  apirit. 
the  flrat.  Held,  that  the  power  of  coo-  Whether  the  proTJgiona  of  this  law  are 
tming  the  legialatnre  being  a  diacretion-  liberal,  and  tend  to  encoange  internal 
aiy  power,  it  might  be  recalled  before  tlie  improTementa,  i«  matter  of  opinion,  abont 
BeetiDK  took  place.  which  men  may  differ ;  and  ai  we  have 
It  ia  undoubted  that,  when  a  caae  ii  no  authority  to  reviae  legtalalire  action 
within  the  legtilatirediacretion,  the  coarta  on  theanbject,  it  would  not  become  n*  to 
cannot  interfere  willi  iU  exerciae.  State  ezpreia  our  riewa  in  relation  to  it  The 
«.  Hitchcock,  1  Kan.  178 ;  Sute  o.  Boone  law  mnkea  no  provliion  for  the  conitroo- 
Connty  Court,  50  Mo.  817  ;  Pattenon  o.  tionof  canal*  and  turnpike  road»,and  yet 
Bariow,  SO  Fenn.  St  6*.  The  itatement  they  ate  aa  much  internal  improvements 
of  Icgialatlve  reatona  in  the  preamble  of  aa  railroada,  and  we  might  aa  well  be 
an  act  wiU  not  affect  ita  validity.  Loth-  aaked  to  extend  what  we  might  conaider 
rap  a.  Steadman,  42  Conn.  ESS.  the  liberal  proviaiona  of  thia  law  to  them, 

■  Bee  poU,  p.  •  167.    In  Giltinwater  a.  beeauae  tbey  are  embraced  in  tlie  conati- 

Wadauppi  k  Atlantic  Railroad  Co.,  18  tntional  proTlaion,  aa  to  aak  na  to  diare- 

IlL  1,  h  waa  urged  that  a  certain  reatric-  gard  aach  proviilon*  (rf  it  ai  wa  might 
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required  to  give  an  aooosed  person  s  tzial  at  the  firat  (eim  after 
indictment,  uoleBS  good  cause  be  ahown  for  continaanoe,  it  is 
obviouB  that  the  question  of  good  cause  ia  one  for  the  court  alone 
to  paaa  upon,  and  that  its  judgment  when  exercised  is,  and  must 
be  from  the  nature  of  the  case,  final.  And  vhen  in  these  or  aoj 
similar  case  the  decision  ia  once  made,  other  departments  or  other 
officers,  whatever  may  have  been  their  own  opinions,  must  assume 
the  decision  to  be  correct,  and  are  not  at  liberfy  to  raise  any 
question  coocemiag  it,  unless  some  duty  is  devolved  upon  them 
which  presents  the  same  question  anew. 

But  there  are  eases  in  which  the  question  of  oonstaruction  is 
equally  addressed  to  two  or  more  departments  of  the  government, 
and  it  then  becomes  important  to  know  whether  the  decision  by 
one  is  binding  upon  the  others,  or  whether  each  is  to  act  upon  its 
own  judgment.    Let  us  suppose  once  more  that  the  governor, 

being  empowered  by  the  constitution  to  convene  the 
[*  43]    *  legislature  upon  extraordinary  occasions,  has  regarded 

a  particular  event  as  being  such  an  occasion,  and  has 
issued  his  proclamation  calling  them  together  with  a  view  to  the 
enactment  of  some  particular  legislation  which  the  event  seems 
to  call  for,  and  which  he  specifies  in  hia  proclamation.  Now,  the 
legislature  are  to  enact  laws  upon  their  own  view  of  necessity 
and  expediency  ;  and  they  will  refuse  to  pass  the  dewred  statute 
if  they  regard  it  as  unwise  or  unimportant.  But  in  so  doing  they 
indirectly  review  the  governor's  decision,  especially  if,  in  refusing 
to  pass  the  law,  they  do  so  on  the  ground  that  the  specific  event 
was  not  one  calling  for  action  on  their  part.  In  such  a  case  it  is 
clear  that,  while  the  decision  of  the  governor  is  final  so  far  as  to 
require  the  legislature  to  meet,  it  is  not  fiual  in  any  sense  that 
would  bind  the  legislative  department  to  accept  and  act  upon  it 
when  they  enter  upon  the  performance  of  their  duty  in  the  mak- 
ing of  laws.^ 

So  also  there  are  cases  where,  after  the  two  houses  of  the  legis- 
lature have  passed  upon  the  question,  their  deci^on  is  in  a  certain 

Kgard  M  lUibenil.     The  arfnuDent  pro-  be."    It !«  dear  that  conrti  eaanot  inter- 

ceeds  upon  the  idea  that  we  ihonld  cmc  fare  with  m«tten  of  le^alaltTe  difcNtkm. 

■Ider  that  Bi  dona  which  oaght  In  be  done;  Maloj  v.  Marietta,  11  Ohio  6t.  686.    Aa 

bnt  that  principle  hai  no  application  here,  to  telf-execulmK  provialotu  in  general,  eea 

Like  law!  upon  other  lubjecti  within  ieg-  pnt,  p.  *SB. 

Illative  jariidiotion.  It  ii  for  the  conrti  to  >  Bee  Opinloni  of  Judge*,  49  Ho.  21S. 
M7  What  the  la«  U,  not  wbu  II  abonld 


by  Google 


OH.  IT.]         OOHSTBnOTIOS   OF   STATE  OOS8TITOT10N8.  55 

aetise  subject  to  review  by  the  ^vemor.  If  a  bill  is  introduced 
the  constitutioDalit;  of  which  is  disputed,  the  passage  of  the  bill 
by  the  two  houses  must  be  regarded  as  the  expression  of  their 
jodgment  that,  if  approved,  it  will  be  a  valid  law.  But  if  the 
OODStitutioD  confers  upou  the  governor  a  veto  power,  the  same 
qaestioD  of  constitutional  authority  will  be  brought  by  the  bill 
before  htm,  since  it  is  manifestly  his  duty  to  withhold  approval 
&oni  any  bill  which,  in  bis  opinion,  the  legislature  ought  not  for 
any  reason  to  pass.  And  what  reason  so  forcible  as  that  the  con- 
stitution confers  upon  them  no  authority  to  enact  it  ?  In  all 
these  and  the  like  cases,  each  department  must  act  upon  its  own 
judgment,  and  cannot  be  required  to  do  that  which  it  regards  as 
a  violation  of  the  constitution,  ou  the  ground  solely  that  another 
department  which,  in  the  course  of  the  discharge  of  ito  own  duty, 
was  called  upon  first  to  act,  has  reached  the  ooaclusion  that  it 
vrill  not  be  violated  by  the  proposed  action. 

But  setting  aside  now  those  cases  to  which  we  have  referred, 
where  from  the  nature  of  things,  and  perhaps  from  explicit 
terms  of  the  constitution,  the  judgment  of  the  department  or 
officer  acting  must  be  final,  we  shall  find  the  general  rule  to 
be,  that  whenever  action  is  tuken  which  may  become  the  sub- 
ject of  a  suit  or  proceeding  in  court,  any  question  of  constitu- 
tional power  or  right  that  was  involved  iu  such  action 
will  be  *open  for  consideration  in  (iuch  suit  or  proceed-  [*  44] 
iog,  and  that  as  the  courts  must  finally  settle  the  particu- 
lar controversy,  so  also  will  they  finally  determine  the  question 
of  constitutional  law. 

For  the  constitution  of  the  State  is  higher  in  authority  than  any 
law,  direction,  or  order  made  by  any  body  or  any  officer  assuming 
to  act  under  it,  unce  such  body  or  officer  must  exercise  a  dele- 
gated authority,  and  one  that  must  necessarily  be  subservient  to 
the  instrument  by  which  the  delegation  is  made.  In  any  case  of 
conflict  the  fundamental  law  must  govern,  and  the  act  in  conflict 
with  it  must  be  treated  as  of  no  legal  validity.  But  no  mode 
has  yet  been  devised  by  which  these  questions  of  conflict  are  to 
be  discussed  and  settled  as  abstract  questions,  and  their  determi- 
nation is  necessary  or  practicable  only  when  public  or  private 
rights  would  be  affected  thereby.  They  then  become  the  subject 
of  legal  controversy ;  and  legal  controverues  must  be  settled  by 
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the  courts.'  The  courto  have  thus  dflvolved  upon  them  the 
duty  to  pass  upon  the  conBtitutional  validitj,  Bometimes  of  legis- 
lative, and  sometimes  of  executive  acts.  And  aa  judicial  tribu- 
nals  have  authority,  not  only  to  judge,  but  also  to  enforce  their 
judgments,  the  result  of  a  decieion  against  the  constitutionality 
of  a  legislative  or  executive  act  will  be  to  render  it  invalid  throi^h 
the  enforcement  of  the  paramount  law  in  the  controversy  which 

has  i-aised  the  question.^ 
[*  45]  *  The  same  conclusion  is  reached  by  stating  in  consec- 
utive oi-der  a  few  familiar,  maxima  of  the  law.  The 
administration  of  public  justice  is  referred  to  the  courts.  To  per- 
form this  duty,  the  first  requisite  is  to  ascertain  the  facts,  and  the 
next  to  determine  the  law  applicable  to  such  facts.  The  consti- 
tution is  the  fundamental  law  of  the  State,  in  opposition  to  which 
any  other  law,  or  any  direction  or  order,  must  be  inoperative  and 

1  GoTernor  v.  Porter,  G  Humph.  165.  ute  duwdw,  according  to  tlie  principle  of 

Tlie  legitlatnre  cannot  by  atatnte  define  the  tapretnacy  o(  the  law  and  the  depend- 

the  worda  of  the   conatitotion  for  the  ence  of  juatioa.    It  1*  one  of  the  moat  in- 

courta.     Weitinghanaen  .  i>.    People.    44  tereating  and  important  eTolationa  of  the 

Mich.  S66.    Compare  People  v.  Seper-  government  of  law,  and  one  of  the  great- 

liaora  of  La  Salie,  100  m.  495.    And  tee  eatprotectlonaof  thedtiEen.    Itmaywell 

/Mat,  *  94,  note.  be  called  a  rer;  jewel  of  Anglican  lihertj', 

*  "  When  laws  conflict  in  actunl  caaea,  and  one  of  the  t>est  fruila  of  our  political 

tliey  [tlie  courta]  muat  dedde  which  la  idTillzation."    Ueber,  Civil  libertj  and 

the  auperior  law,  and  which  muat  yield;  Self -Government. 

and  aa  we  hare  aeen  that,  according  to  "  Whenever  a  law  which  the  Judge 
OUT  princi[dea,  every  offlcer  remaina  an-  bolda  to  be  nnconalitntlonal  ia  argued  in 
awerable  for  what  he  officially  doe*,  a  atribnnalof  the  United  State*,  be  may  re- 
dUten,  belieTing  that  the  law  heenforce*  Aiae  to  admit  iiuarule;  thia  power  ia  the 
ia  incompatibJe  with  the  auperior  law,  tlie  only  one  nliicli  ia  peculiar  to  the  Ameri- 
conatitution,  limply  *uea  the  officer  beFore  can  mngiatrale,  but  it  givea  riae  to  im- 
the  proper  coort  aa  having  unlawfully  menie  pohtJcal  influence.  Few  lawa  can 
aggrieved  him  in  the  particular  caae.  eacape  the  learching  analyaia ;  for  there 
Tlie  conrt,  bound  to  do  juilice  to  every  are  few  which  are  not  prejudicial  to  aome 
one,  ii  bound  alao  to  decide  thia  caae  aa  a  private  inlereat  or  other,  and  none  which 
ilmple  case  of  conflicting  law*.  The  may  not  be  brought  before  a  court  of  Jut- 
court  doea  not  decide  directly  apon  the  tice  by  the  choice  of  partiea,  or  by  the 
doing*  of  the  legialature.  It  aimply  de-  neceaaity  of  the  caae.  But  from  the  time 
ddea  for  the  caae  in  hand,  whether  there  that  a  judge  haa  refoaed  to  apply  any 
actually  are  conflicting  lawa,  and,  if  ao,  given  law  in  a  caae,  that  law  loaea  a  par- 
whlch  ia  the  higher  law  that  demanda  tion  of  ita  moral  aanction.  Ttte  peraona 
obedience,  when  both  may  not  be  obeyed  to  whoae  intereat  It  ia  prejudicial  learn 
at  the  iRine  time.  Aa,  however,  thii  de-  thatmeanieiiatforevadingftaauthority; 
ciaionbecomea  the  leading  dedaion  for  all  and  aimilar  aulta  are  multiplied  until  it 
future  caae*  of  the  aame  import,  until,  in-  becomee  powerleaa.  One  of  two  altema- 
deed,  proper  and  legitimate  authority  tive*  muat  then  be  reaorted  to,  —  tbe 
ahonld  rererte  it,  tlie  queatinn  of  consti-  people  ratut  alter  the  congtiiution,  or  the 
tntionality  ia  virtaelly  decided,  and  it  ia  legislature  muat  repeal  the  law."  De 
decided  in  a  natural,  eaay,  li^gitimaie  and  Tocqueville,  Democracy  in  America,  c.  6. 
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void.  If,  therefore,  Buch  other  law,  direction,  or  order  eeems  to 
be  applicable  to  the  facta,  but  on  comparison  -with  the  funda* 
mental  law  the  latter  is  found  to  be  in  conflict  with  it,  the  court, 
in  declaring  what  the  law  of  the  case  is,  must  necessarily  deter- 
mine its  invalidity,  and  thereby  in  effect  annul  it'  The  rigitt 
and  the  power  of  the  courte  to  do  this  are  so  plain, 
•  and  the  doty  is  bo  generally  — we  may  almost  say  uni-  [•  46] 
versally  —  conceded,  that  we  ebould  not  be  justilied  in 
wearying  the  patience  of  the  reader  in  quoting  from  the  very 
nomeiODs  authorities  upon  the  eubject.' 

'  "It  it  idle  la  m;  that  tht  attthoritf  moctnobleandthemeancatof  Ma  vorki." 

of  emch  braouli  of  the  gaTernmeDt  U  de-  Balei  e.  Kimball,  2  Chip.  77.    See  Baitej 

•Ded  ud  limited  by  the  conitltation,  if  n.  Geatrf,  1  Mo.  104 ;  s,  c.  13  Am.  D»e. 

tliere  be  not  an  iodeprndent  power  able  484. 

and  wilting   to  enforce    the  limitatiana.  "  Without  the  limitatlona  and  reatrainU 

Experience  proTta  that  the  conititntlan  nanallj  fotitid  In  written  conalilDtirau,  the 

ie  thonghtiml;  bnt  haldlualij  violated  j  goremment  coald  hare  no  elementa  of 

and   the  laeriflce  ol  indiviiloiu  righi*  ii  permanence  and  darabiiity ;  and  the  dia- 

too  remotel;  connected  with  tlie  ol^ecta  tribntion  of  ita  powera,  and.  ttie  veating 

and  oooteati  of  tlie  maaaea  to  attract  their  their  ezerclie  in  aeparate  department*, 

atlentloa.    From  ita   tbtj  poaition   it  U  would  be  an  idle  ceremony."     Brointi,  J., 

apparent  that  the  conaerTatiTs  power  it  in  People  r.  Draper,  16  K.  Y.  6S2, 568. 

lodged  in  the  Jndiciary.  wliich,  in  the  ax-  *  1  Kent,  £00-607 :  Marbuiy  d.  Madi- 

wciee  of  it*  nndoubted  righta,  1*  bonnd  ion,  1  Cranch,  1S7 ;  Webater  on  the  Inde- 

lo  meet  any  emergency ;  elte  caoaei  would  pendence  of  the  Judiciary,  Workt,  vol. 

b*  dedded,  not  only  by  the  iegialatnre,  Ul.  p.  20.    In  thia  apeecli,  Mr.  Webster 

bat  Bomctimee  without  hearing  or  eri-  haa  forcibly   aet  forth  the  necesiity  of 

deuce."    Per  GSaan,  Cb.  J.,  in  De  Cliat-  leaving  with  the  conrta  the  power  to  eo- 

MlDx  r.  PaiKhild,  16  Fenn.  St.  18.  forte  coDStitatianal  reatrictlona.    "  It  cai>. 

"Mot  will  tliia  OMicluaion,  to  oae  the  not  be  denied,"  taya  lie,  "  that  one  great 

laBgnage  of  one  of    oar  moet  eminent  otqect  of  written  conttitnlion*  la,  to  keep 

j«riate  aad  atateamen,  by  any  meana  anp-  the  departmeata  of  government  ai  diitinut 

pOM  a  eoperiority  of  the  Judicial  to  the  at  poaiible ;  and  tor  thit  purpote  to  im- 

lefialatiTe  power.    It  will  only  be  tap-  poee  rettrainit  deaigned  to  have  that  ef- 

poMiig  tiMt  tlM  power  of  the  people  it  ted.    And  it  ia  equally  true  that  there  it 

•■parier  to  both ;  and  that  where  ttie  will  no  department  od  which  it  it  more  necee- 

of  Ifaa  legiaiatnte,  declared  in  il*  itatntaa,  tary  to  impoie  reitrainti  tiian  upon  tlie 

atanda  ia  oppoaition  la  that  declared  by  legiaiature.     The  tendency  of  thioga  it 

the  people  in  the  conttitntion,  the  jud^a  altnott  alvaya  to  augment  the  power  of 

ODgbt  lo  be  governed  by  the  latter  rather  that  department  in  lit  relation  to  the  judi- 

than  Ibe  fanner.    They  ought  to  regulate  ciary.    The  Judiciary  ia  compoaed  of  few 

Ihair  dedaioDi  by  the  fnadaineiitBl  lawi  pertotu,  and  thoae  not  tuch  ai  mix  habit- 

nubef  iban  by  thoae  which  are  not  fun-  oally  in  the  purauita  and  otgecta  which 

damaotal.     Neither  would  we,  hi  doing  mott  engage  pnlilic  men.    They  are  oat, 

tbia,  ba  Daderalood    aa   Impugning    the  or  never  thouid  be,  political  men.    Tbey 

boOMtiaieiilioiit,  or  tacred  regard  to  Jut-  have  often  unpleasant  dutiea  to  perform. 

He*,  wbich  we  moat  cheerfully  accord  to  and  their  conduct  ia  often  liable  lo  l>e  can. 

the  Ifgielatnrr     Bat  to  be  alioTe  error  It  vatted  and  oeiuored  where  their  reatont 

to  pouMte  an    Mitire   attribnte    of   tha  for  it  are  not  known  or  cannot  t>e  under- 

Deity;  aad  to  (pDm  ita  correction  ia  lo  atood.     The  le^latnre  holda  the  public 

Kdaee  to  the  aame  d^raded  level  tba  puree.    It  &saa  the  compeuaatkHi  of  all 
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[•  47]  •  Conclunveneta  ({f  Judicial  Decitiont. 

But  a  question  which  has  arisen  and  been  passed  upon  id  one 
case  may  arise  i^in  in  another,  or  it  may  present  itself  imdei 
different  circumstances  for  the  decision  of  some  other  department 
or  o£Scer  of  the  goTerumeot.  It  therefore  becomes  of  the  high- 
est importance  to  knov  whether  a  principle  once  authoritatively 
declared  is  to  be  regarded  as  concluHively  settled  for  the  guidance, 
not  only  of  the  court  declaring  it,  but  of  all  courts  and  all  depu^ 
ments  of  tiie  government ;  or  whether,  on  the  other  hand,  the 
decision  settles  the  particular  controversy  only,  so  that  a  different 
decision  may  be  possible,  or,  considering  the  diversity  of  human 
judgments,  even  probable,  whenever  in  any  new  controversy  other 
tribunals  may  be  required  to  examine  and  decide  upon  the  same 
question. 

In  some  cases  and  for  some  purposes  the  conclusiveness  of  a 
judicial  determinatian  is,  beyond  question,  final  and  absolute.  A 
decision  once  made  in  a  particular  controversy,  by  the  highest 
court  empowered  to  pass  upon  it,  is  conclusive  upon  the  parties 
to  the  litigation  and  their  privies,  and  they  are  not  allowed  after- 
wards to  revive  the  controversy  in  a  new  proceeding  for  tlid  pur- 
pose  of  raising  the  same  or  any  other  qnestions.    The  matter  in 

other  departmenti ;  It  appllM  u  veil  u  mtmitoTf  or  adrlMiy  onlj,  not  l^all; 

niaei   all    rerenne.    It  it    »  nnmenini  binding;  b«cauu  if  tlie  conttractlon  of  it 

body,  and  neceiuril^  c&rriei  along  with  tmU  wholly  with  them,  tlieir  discretion, 

it  &  great  forue  of  puUlc  opinion.    Iti  in  particular  cuei,  maj  be  lo  fkTor  of 

inembera  are  public  men,  In  ooDitsnt  con-  Tory  erroneoai  and  dangerona  conitruo- 

tact  with  one  another  and  with  their  con-  tioni.    Hencs  the  conru  of  law,  necet- 

stituenti.    It   wouid  teem   lo  be  plain  aarily,  when  the  caie  ariHs,  moil  decide 

enough  that,  without  conttitntlonal  pro-  on    the    Talidlt;     of     particular    acta." 

viatoni  which  should  be  fixed  and  certain,  "  Without  thii  check,  no  certain  limlt*- 

•nch  a  department,  in  caw  of  exdtemeni,  tion  could  exist  on  the  exerdM  of  legiala- 

would  be  alile  lo  enuroaeh  on  the  judi-  live  power."    See  also,  as  to  the  dangers 

clary."      "The   constilutlon   being   the  of  iegislattte  encroachments,  De  Tocqne- 

supreme  law,  it  follow*,  of  conrse,  that  Ttlle,  Democracy  in  America,  c.  0. ;  Story 

every  act  of  the  legislature  contrary  to  on  Const.  (4th  ed.)  %  662  and  now.     Tlie 

tliat  law  must  l>e  void,    But  who  thaU  le^lature,    thou){h  possessing  a   larger 

decide  this  qaeitJonI     Shall  the  legiila-  share  of  power,  no  more  represents  the 

tare  ItMlf  decide  it  f    If  so,  then  the  con-  soTereigntj  of  the  people  than  either  ol 

stllutionceases  to  be  a  legal,  and  becomes  the  other  department*;    it    derives   Itl 

only  a  moral,  restraint  upon  tlie  legltla-  authority  IWim  the  same  high    sourae. 

tnre.    If  they,  and  tliey  only,  are  to  judge  Bailey  t>.  Fhiladeli^ia,  Ac.  Railroad  Co., 

whether  their  acts  be  conformable  to  the  4  Harr.  889;  Whittington  >.  Polk.  1  H. 

ooHtitution,  then  the  conatitatiou  it  a^  4J.236i  MoCaakyn.  Brooks,  16  CaL  11. 
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dispute  has  become  ret  Judicata ;  a  thing  definitely  gettled  by 
jadicial  decision  ;  and  the  judgment  of  the  court  imports  absolute 
Terity.  Whatever  the  question  involved, — whether  the  inter- 
pretation of  a  private  contract,  the  l^ality  of  an  individual  act, 
or  the  validity  of  a  legislative  enactment,  —  the  rule  of  finality  is 
the  same.  The  controversy  has  been  adjudged  ;  and,  once  finally 
passed  upon,  it  is  never  to  be  renevred.^  It  must  frequently 
happen,  therefore,  Uiat  a  question  of  constitutional  law  vrill  be 
decided  in  a  private  litigatioii,  aod  the  parties  to  the  controversy, 
and  all  others  subsequently  acquiring  rights  under  them,  in  the 
Subject-matter  of  the  suit,  will  thereby  become  absolutely  and  for- 
ever precluded  from  renewing  the  questioii  in  respect  to  the  mat- 
ter then  invdved.  The  rule  of  conclusiveness  to  this 
extent  is  one  of  the  most  inflexible  principles  *  of  the  [*  48] 
law  ;  insomuch  that  even  if  it  were  subsequently  held  by 
the  courts  that  the  decision  in  the  particular  case  was  erroneous, 

'  DocbcM  of  Kingttoi)'*  Cue,  11  State  12  lowi,  86B ;  Whituker  v.  Johnson  Co., 

Triali,  261 ;   h.  a.  B  Smith,  Lead.  Cu.  13  lowft,  e9G ;  Dwj'er  u.  Goran,  39  Iowa, 

421:   Toimg  c.  Black,   7   Cnnch,  Cd6;  126;  Fairfield  v.  UcNany,  8T  Iowa,  TG; 

Oiapmao  ti.  Smith,  16  How.  114 ;  Aurora  Eimer  v.  Ricliardg.  26  III  289 ;  Weil*  v. 

City  V.  Weat,  7  Wall.  82 ;  Tioga  R.  R  McCtenning,  28  111.  409 ;  Crow  v.  Bowlby, 

Co.  V.  BloBtburg,  &&  R.  R.  Co.,  30  Wall.  08  111.  38 ;  Peay  v.  Duncan,  90  Ark.  86 ; 

IXJ;    The   Rio   Qrande,  23  Wall,   45B;  Perrine  f.  Serrell,  30  N.  J.  454 ;  W«berc. 

SkekUng  ■>.  Whitney,  3  Weod-IM;  Eth-  Morria,  &c.,  36N.  J.  21S;  Fiachli  v.  Cow- 

«rBdge  V.  Oabom,  IS  Wend.  899;  Hayei  an,  1  Blackf.  850;  Denny  v.  Reynolda,a4 

w.  Recae,  84  Barb.  161 ;  Hyatt  v.  Batea,  Ind.  248 ;  Bates  u.  Spooner,  45  Ind,  480; 

SG  Barb.  806 ;  Hairii  c.  Harria,  SG  Barb.  Davenport  v.  Burnett,  51  Ind,  S29 ;  War- 

88 ;  Maddox  v.  Qnhain,  2  Met.  (Ky.)  66 ;  wick  b.  Underwood,  S  Head,  2SB ;  Jonee 

Porter  D.  BUI,   9  Uaaa.   84;   Norton  v.  v.  Weatherabee,  4  Strob.  60  j  Roorer  i>. 

Dobarty,    8    Qray,    872 ;     Tharaton    v.  Mitchell,  26  Qiall.  367 ;  Hungerfbrd'i  Ap- 

Tliaraton,  9B  Maaa.  89 ;     Way  v.  Lewia,  peal,  41  Conn,  S22 ;  Union  H.  K  Co.  ». 

116  lUaa.  28;  Blackinton  v.  Blackhilan,  Traube,  G9  Ma  866;  Perry  v.  Lewia,  49 

118  Uaaa.  281 ;  Witmer  *.  Schlatter,  16  Hiaa.    448 ;    Harria    «.   Colqnit.  44    Ga. 

8.  4  R.  160 ;  Warner  r.  Scott,  39  Penn.  068 ;  McCauley  e.  HargroTea.  48  Oa.  60 ; 

St   S74;    Vamer  v.   Carton,  86   Penn.  b.  c.  16  Am.  Rep.  660;  CaatalUw  r.  Onil- 

Bt.  440 ;    Karr  d.  Union  Bank,  18  Md.  martin,  64  Ga.  200 ;  Sloan  r.  Cooper,  64 

•06;  Wbitehnrat  v.  Rogera,  88  Md.  608;  Oa.486;    Doyle    p.   Hallani,  21    Minn. 

Waleav.  Lyon,  2  Mich.  Z7Sj  Pr«Dtiaa  *.  616;  PlilUpotU  b.  Blaadel,   10  NeT.  19; 

Holbrook,    2    Mich.    872;     Van    EJeek  Caae  k.  New  Orleana,  ftc.  R.  R.,  2  Wooda, 

>.  Eggfeaton,  7  Mich.   611;  Newberry*.  386;  Oeory  e.  Simmons,  39  Cal.  224;  Om 

Trowbridge,  18  Mich.    278;    BaAer  v.  e.  Williamson,  1  Fort.  (Ata.)  313;  a.  o. 

Clerdaml,   10    Micti.   230;    Winalow    v.  37  Am.  Dec  628;  Cannon  c.  Brame,  45 

Orindall,    2    He.    64 ;    Slade    v.    Blade,  Ata.  26S ;  Finney  t>.  Boyd.  26  Wis.  866  ; 

68  Me.  167 ;  Cranciall  t.  Janiea.  6  R.  L  Wamer  v.  Trow.  S6  Wia.  105 ;  Ram  on 

144;  B^icock  tr.  Camp,  12  Ohio  St.  11;  Legal  Judgment,  c.  14.     A   judgment, 

Bawkioa  r.  Jones,  19  Ohio  St.  22 ;  George  however,  la  concloaiTe  as  an  eatoppet  at 

V.  Qilleapie,  1  Greene  (Iowa),  431;  Tay-  to  thoee  Acta  only  without  the  eziateoee 

lor  r.  Cbanliert,  I  Iowa,  124;  Wright*,  and  proof  of  which  itoonid  not  liara  been 

Ledair,  8  lows,  321 ;  Ckik  >.  SwDinoiis,  nnderad ;   uid  if  it  might  have   been 
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such  holding  would  not  authorize  the  reopening  of  the  old  con- 
ifers; in  order  that  the  final  concluBion  might  be  applied 
thereto.* 

But  if  important  principles  of  constitutional  law  can  be  thus 
disposed  of  in  suits  involving  only  private  rights,  and  when  pri- 
vate individuals  and  their  counsel  alone  are  heard,  it  becomes  of 
interest  to  know  bow  t&r,  if  at  all,  other  individuals  and  the  pub- 
lic at  large  are  affected  by  the  decision.  And  here  it  will  be  dis- 
covered that  quite  a  different  rule  prevails,  and  that  a  judicial 
decision  has  no  such  force  of  absolute  conclusiveness  as  to  other 
parties  as  it  is  allowed  to  possess  between  the  parties  to  the  liti- 
gation in  which  the  decision  has  been  made,  and  those  who  have 
succeeded  to  their  rights. 

A  party  is  concluded  by  a  judgment  against  him  from  disput- 
ing its  correctness,  so  far  as  the  point  directly  involved  in  the  case 
was  concerned,  whether  the  reasons  upon  which  it  was  based  were 
sound  or  not,  and  even  if  no  reasons  were  given  therefor.  And 
if  the  parties  themselves  are  concluded,  so  also  should  be  all  those 
who,  since  the  decision,  claim  to  have  acquired  interests  in  the 
subject-matter  of  the  judgment  &om  or  under  the  parties,  as  per- 
sonal representatives,  heirs-at-law,  donees,  or  purchasers,  and  who 
are  therefore  considered  in  the  law  as  privies.'  But  if  strangers 
who  have  no  interest  in  that  subject-matter  are  to  be  in  like  man- 
ner concluded,  because  their  controversies  are  supposed  to  involve 
the  same  question  of  law,  we  shall  not  only  be  forced  into  a  series 
of  endless  inquiries,  often  resulting  in  little  satisfaction,  in  order 

given  on  taij  one  of  lerenl  gronndi,  ft  Hart  v.  Jewett,  11  Iowa,  2T0 ;  Colbum  «. 
ii  concliuire  between  Eh«  parties  u  to  Woodworth,  81  Barb.  881 ;  Newberry  >. 
neilber  of  them.  Lea  v.  Lea,  90  Uim.  Trowbridge,  IS  Micli.  276 ;  Skeldia  d. 
493.  And  ■««  Dicklnion  b.  HayeB,  31  Whitney,  3  Wend.  164 ;  Brockway  v.  Kin- 
Conn.  417;  ChnKh  v.  Chapin.  36  Vt.  oey,  2  Johns.  210;  Plainer  v.  Beit,  U 
223 ;  Packet  Co.  v.  Sickle*,  6  Wall.  680 ;  Johni,  630 ;  Phillip*  v.  Berick,  16  Johni. 
Spencer  v.  Dearth,  43  Vt.  OS ;  Hill  r.  ISd ;  Page  c.  Fowter,  37  Cal.  100, 
MoT«e.61  He.  641.  A  Judicial  lale  by  an  *  Tlie  queition  whether  a  judgment, 
administrator  will  pan  title  thongli  the  by  force  of  iu  recilali,  shall  operate  as  • 
■uppo*ed  Inteilale  prorea  to  be  ItTlng.  technical  eatoppel,  or  wliether  it  shall 
Roderigat  c  SavinKi  Inititution,  63  N.  Y.  operate  as  a  bar  only  after  the  proper 
460;  a.  c,  20  Am.  Rep.  666;  amira,  Johti-  parol  evidence  shall  have  been  giteo  to 
■on  v.  Beuley.  Gfi  Mo.  2fiO;  a.  o.  27  Am.  identify  the  subject  of  litiga^on,  ia  one 
Rep.  286,  and  note.  which  onr  subject  doe*  not  require  us  to 
1  McLean  r.  Hugnrin,  18  Johns.  184;  dlscuis.  The  cases  are  examined  fully 
Morgan  t>.  Plumb,  9  Wend.  SS? ;  Wilder  and  with  discrimiDation  in  Robinson's 
e.  Case,  16  Wend.  683 :  Baker  v.  Rand,  18  Pimctice,  Vol.  VL ;  and  ar«  alM>  diicuiwd 
Rarb.  162 ;  KeUey  v.  Pike,  6  Cnth.  484 ;  In  Bigeluw  on  Eatoppel. 
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to  ascertain  whether  the  question  is  Uie  same,  but  we  shall  also 
be  met  by  the  query,  whether  we  are  not  concluditig  parties  by  de- 
cisions which  othere  have  obtained  in  fictitious  controversies  and 
by  collusion,  or  have  Buffered  to  pass  without  Bufficientoonsideration 
and  discussion,  and  which  might  perhaps  have  been  given  other- 
wise  had  other  parties  had  an  opportunity  of  being  beard. 

•  We  have  already  seen  that  the  force  of  a  judgment  [•  49] 
does  not  depend  upon  the  leaeona  given  therefor,  or  upon 

^e  circumstance  that  any  were  or  were  not  given.  If  there  were, 
they  may  have  covered  portions  of  the  controversy  only,  or  they 
may  have  had  such  reference  to  facts  peculiar  to  that  case,  that 
in  any  other  controversy,  though  somewhat  similar  in  its  facts, 
and  apparently  resembling  it  in  its  legal  bearings,  grave  doubts 
might  arise  whether  it  ought  to  fall  within  the  same  general  prin- 
ciple. If  one  judgment  were  absolutely  to  conclude  the  parties 
to  any  similar  controversy,  we  ought  at  least  to  be  able  to  look 
into  the  judicial  mind,  in  order  that  we  might  ascertain  of  a  surety 
that  all  those  facta  which  should  influence  the  questions  of  law 
were  substantially  the  same  in  each,  and  we  ought  also  to  be  able 
to  see  that  the  first  litigatioQ  was  conducted  in  entire  good  faith, 
and  that  every  consideration  was  presented  to  the  court  which 
could  properly  have  weight  in  the  construction  and  application  of 
die  law.  All  these  things,  however,  are  manifestly  impossible ; 
tad  the  law  therefore  wisely  excludes  judgments  from  being  used 
to  the  prejudice  of  strangers  to  the  controversy,  and  restricts  their 
conclusiveness  to  the  parties  thereto  and  their  privies.'  Even 
parties  and  privies  are  bound  only  so  far  as  regards  the  subject- 
matter  then  involved,  and  would  be  at  liberty  to  raise  the  same 
questions  anew  in  a  distinct  controversy  affecting  some  distinct 
SQbjeot-matter.' 
All  judgments,  however,  are  supposed  to  apply  the  existing 

*  Bmrill  r.  Weat,  3  N.  H.  190 ;  BsrU  Minttej,  6  Rich.  S61 ;  Rl^nt'i  Es'ra  v. 
•.  Wood,  1  Wheat. «;  Jukwn  v.  Vedder,  Brown,  12  Oca  271 ;  Peraoni  e.  Jonet,  12 
t  Johni.  8:  Cise  v.  Ree*e,  li  Jolmi.  79;  Geo.  STl ;  Bobjntnn'B  Prnclice,  Vol.  VII. 
Alexander  D.  Taylor,  4  Dento,  302;  Van  134  to  158;  Bigelow  on  Estoppel,  46  tt 
Bokkeliiir.InKerM>U,5WeDd.81G;  Smith  teg. 

9.    Ballant;ne,   10  Paige,   101 ;    Orphan         >  Vaa  Alitine  v  Railroad  Co.,  84  Barb. 

HooM  B.  I^wrence,  11  Paige,  80 ;  Thoouu  28 ;  Taylor  v.  McCrnckln,  2  Blackf.  260 ; 

*.Babbell,15N.  T.40G;  Wood  v.  Stephen,  Cook  e.  Viniont,  6  T.  B.  Monr.  284.    See, 

1  Seis-  fr  R'  n^;  Peterton  b.  Lothrop,  84  for  a  dliciuiian  of  thii  doclrine,  ila  mean- 

Fcfm.  St.   223;    Twambly  v.  Beulej,  4  ing  and  extent,  Spencer  k.  Dearth,  43  Vt. 

Mali.  441 ;  Eale  b.  Strong,  2  Ohio,  402;  98,  and  the  very  full  and  eihanttive  dti- 

Cowlu  V.  Harti,  8  Conn.  616;  Floyd  v.  cnaaion  in  Robinaoa's  Practice,  Vol.  VII. 
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law  to  the  fftots  of  the  caae ;  and  the  reasona  which  are  Boffioient 
to  influence  the  court  to  a  particular  conclusion  in  one  case  ought 
to  be  sufficient  to  bring  it  or  any  other  court  to  the  eame  concln- 
Bion  in  all  other  like  cases  where  no  modification  of  the  law  has 
intervened.  There  would  thus  be  anifonn  rules  for  the  adminis- 
tration of  justice,  and  the  same  measure  that  ia  meted 
[•  60j  out  *  to  one  would  be  received  by  all  others.  And  even 
if  the  same  or  any  other  conrt,  in  a  subsequent  case, 
should  be  In  donbt  concerning  the  correctness  of  the  decision 
which  has  been  made,  there  are  consequences  of  a  very  grave 
character  to  be  contemplated  and  weighed  before  the  experiment 
of  disregarding  it  should  be  ventured  upon.  That  state  of  things, 
when  judicial  decisions  conflict,  so  that  a  citizen  is  always  at  a 
loss  in  regard  to  his  rights  and  his  duties,  is  a  very  serious  evil ; 
and  the  alternative  of  accepting  adjudged  cases  as  precedents  in 
future  controversies  resting  upon  analogous  facts,  and  brought 
within  the  same  reasons,  is  obviously  preferable.  Precedents, 
therefore,  become  important,  and  counsel  are  allowed  and  ex- 
pected to  call  the  attention  of  the  court  to  them,  not  as  conclud- 
ing controversies,  but  as  guides  to  the  judicial  mind.  Chancellor 
Kent  says :  "  A  solemn  decision  npon  a  point  of  law  arising  in 
any  given  case  becomes  an  authority  in  a  like  case,  because  it  is 
the  highest  evidence  which  we  can  have  of  the  law  applicable 
to  the  subject,  and  the  judges  are  bound  to  follow  that  decision 
so  long  as  it  stands  unreversed,  unless  it  can  be  shown  that  the 
law  was  misunderstood  or  misapplied  in  that  particular  caae.  If 
a  decision  has  been  made  npon  solemn  argument  and  mature  de- 
liberation, the  presumption  ia  in  favor  of  its  correctness,  and  the 
community  have  a  right  to  regard  it  as  a  just  declaration  or  ex- 
position of  the  law,  and  to  regulate  their  actions  and  contracts 
by  it.  It  would  therefore  be  extremely  inconvenient  to  the  pub- 
lic if  precedents  were  not  duly  regarded,  and  implicitly  followed. 
It  is  by  the  notoriety  and  stability  of  such  rules  that  profesedonal 
men  can  give  safe  advice  to  those  who  consult  them,  and  people 
in  general  can  venture  to  buy  and  trust,  and  to  deal  with  each 
other.  If  judicial  decisions  were  to  be  lightly  disregarded,  we 
should  disturb  and  unsettle  the  great  landmarks  of  property. 
When  a  rule  has  once  been  deliberately  adopted  and  declared,  it 
ought  not  to  be  disturbed  unless  by  a  court  of  appeal  or  review, 
and  never  by  the  same  court,  except  for  very  urgent  reasons,  and 
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upon  a  clear  manifestati^m  of  error ;  and  if  the  practice  were 
otherwise,  it  would  be  leaving  hb  in  a  perplexing  uncertaintj  as 
to  the  law."  ' 

■  1  Emt,  476.  And  lee  Cro.  Jac.  627 ;  the  point  again  In  contrOTen;,  fonniog 
ItexD.  Cox,  2  Burr.  787;  Kingn.  Younger,  a  complete  RcqaieBcence,  would  be,  at  the 
fi  T.  R.  4fiO ;  Ooodtitle  ».  Otwaj,  7  T.  R.  lestt,  incontiBtent,  perliapt  miicbieTooa, 
410 ;  Selby  e.  Birdooi,  3  B.  &  Ad.  17  ;  and  uncalled  for  bj  a  coirect  diicharge  of 
Fleieher  v.  Lord  Somert,  S  Bing.  688 ;  official  duty.  Much  respect  tiM  alwaj* 
Ramnond  v.  Andenon,  4  Boa.  4  F.  69 ;  been  paid  to  the  conlemporaneouB  con- 
Lflwiaa^ Thornton, 6MunC1M;  Dugan  s.  ttmctioD  of  ttaUitei,  and  a  forbidding 
Hollini,  13  Md.  149;  Andenon  c  Jatk-  caution  hath  alwaj's  accompanied  any  ap- 
toa,  IS  Johoa.  382 ;  Goodell  b.  Jackion,  proacii  towarda  unsettling  it,  dictated,  no 
90  Johna.  698 ;  Bates  c.  Releyca,  23  Wend,  doubt,  by  easily  foreseen  cooseqneoce* 
S36 ;  Emerson  n.  Atwater.  7  Micti.  12 ;  attending  a  sudden  change  of  a  rule  of 
Kdson  V.  Allen.  1  Terg.  860;  Paimer  d.  property,  necessarily  introductory  at  least 
lAwrence,  5  N,  Y.  869 ;  Kneeland  n.  Mil-  of  confusion,  increased  litigation,  and  the 
wankce,  16  Wis.  461;  Boon  v.  Bowera,  disturbance  of  the  peace  irf  lodety.  The 
SOUisa.  246;  Frink  n.  Darst,  14111.  301;  most  able  judges  and  the  greatest  names 
Broom's  Maxims,  109.  Dr.  Lieber  thinks  on  tlie  bench  have  held  this  view  of  the 
the  doctrine  of  the  precedent  especially  snbjeet,  and  occasionally  eipreased  them- 
Tilnable  In  a  ftee  coantt?.  "  Liberty  and  seWes  to  that  efiect,  either  tacitly  or  open- 
steady  progression  require  the  principle  ly,  iatlmaUng  that  If  they  bad  held  a 
•f  the  precedent  In  all  spheres.  It  is  one  part  in  the  flnt  coniiruction  they  would 
of  the  roots  with  which  the  tree  of  liberty  have  been  of  a  different  opinion :  but  tiM 
bsieos  in  the  soil  of  real  life,  and  tlirongh  construction  haring  been  made,  tliey  give 
which  It  receives  the  sap  of  fresh  exis^  their  assent  thereto.  Thus  Lord  EUm- 
CBce.  It  is  tlie  weapon  by  which  inter-  banmgti,  in  2  East,  802,  remarks :  '  I  thiuli 
fnence  is  warded  off.  The  principle  of  it  is  better  to  abide  by  that  detennina- 
the  precedent  is  emineotty  phiEosophical.  tion,  than  to  introduce  uncertainty  into 
Tbe  English  Constitution  would  not  hare  this  bianch  of  the  law,  it  being  often  more 
fcrdoped  Itself  without  it  Wbatis  called  important  to  hare  tlie  rule  settled,  than 
the  English  Constitution  consists  of  the  to  determine  what  it  shall  be.  I  am  not, 
fluidaineDtats  of  Uie  British  polity,  laid  howerer,  conrinced  by  the  reasoning  in 
dswn  in  eastom,  precedent,  decisions,  and  this  case,  and  if  the  point  were  new  I 
aUtatea;  and  the  common  law  in  it  is  a  should  think  otherwise.'  Lord  MaMjUd, 
tu  Kt««ter  portion  than  the  statute  Jaw.  in  1  Rurr.  410.  lays ;  '  Where  solemn  de- 
Tke  Eagllsh  Constitution  is  chiefly  a  com-  terminations  acquiesced  under  had  settled 
■aoo-Uw  constitution;  and  this  reflex  of  precise  cases,  and  a  rule  of  property,  they 
«  coatinoous  society  in  a  continuous  law  ought,  for  the  sake  of  certainty,  to  be  ob- 
is more  truly  philosophical  than  tbe  tbeo-  aerved,  as  if  they  had  originally  formed  a 
tetic  and  systematic,  bnt  lifelet*,  const!-  part  ofthe  text  of  the  atatnie.'  And  Sir 
tatioos  of  recent  France."  Civ.  Lib.  and  Jama  Uan^td.  in  4  B.  &  P.  6^,  says : 
SelfGov.  See  also  his  chapter  on  prece-  'I  do  not  know  how  to  distinguish  this 
denta  in  the  Hertneneutics.  In  Nelson  v.  Irom  the  case  before  decided  in  the  court 
Alien,)  Yerg.360,376,whei«  theconstitu-  It  is  of  greater  conseque 
tionality  of  the  "  Betterment  Law  "  came  should  be  as  uniform  i 
KidcT  consideration,  the  court  ( White,  J.)  that  the  eqnltaUe  claim 
say :  "  Whale»er  might  be  my  own  opiit-  ahould  be  attended  to.' "  And  ree  People 
loD  upon  tills  qoeslioQ,  not  to  assent  to  d.  Cicotte,  16  Mich.  2S.S. 
its  eetilement  now,  sfier  two  solemn  deci-  How  Or  a  Judgment  rendered  by  a 
tioiia  of  this  oonrt,  the  last  made  upwards  court  concludes,  notwithstanding  it  was 
of  fonrteen  years  ago,  and  not  only  do  one  given  nnder  the  law  of  neccHlly,  It) 
opposing  decbion,  but  do  attempt  even  consequence  of  an  equal  difisiou  i^  the 
by  any  case,  during  all  this  tiow,  to  call  court,  se«  Dnraat  n.  Esses  Co.,  7  Wall. 
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[*  51]  *  The  doctrine  of  Uare  deciaii,  hovever,  is  on\y  applies' 
ble,  in  its  full  force,  within  the  territorial  juriBdiction  of 
[*  52]  the  courts  making  *  the  decisions,  since  there  alone  can 
8ucb  deoisiona  be  regarded  as  having  established  any  rules. 
Rulings  made  under  a  similar  legal  system  elsewhere  may  be 
cited  and  respected  for  their  reasons,  but  are  not  necessarily  to 
be  accepted  as  guides,  except  in  so  far  as  those  reasons  commend 
themselves  to  the  judicial  mind.'  Great  Britain  and  the  thirteen 
original  States  bad  each  substantially  the  same  system  of  common 
law  originally,  and  a  decision  now  by  one  of  the  higher  courts  of 
Great  Britain  as  to  what  the  common  law  is  upon  any  point  ia 
certainly  entitled  to  great  respect  in  any  of  the  States,  though 
not  necessarily  to  be  accepted  as  binding  authority  any  more  than 
the  decisions  in  any  one  of  the  other  States  upon  the  same  point. 
It  gives  ua  the  opinions  of  able  judges  as  to  what  the  law  is,  but 
lis  foree  as  an  authoritative  declaration  must  be  confined  to  the 
country  for  which  the  court  sits  and  judges.  But  an  English  de- 
cision before  the  Revolution  is  in  the  direct  line  of  authority ;  and 
where  a  particular  statute  or  clause  of  the  constitution  has  been 
adopted  in  one  State  from  the  statutes  or  constitution  of  another, 
after  a  judicial  construction  has  been  given  it  in  euch  last-men* 
tioned  State,  it  is  but  just  to  regard  the  construction  as  having  been 
adopted,  as  well  as  the  words ;  and  all  the  mischiefs  of  disregarding 
precedents  would  follow  as  legitimately  here  as  in  any  other  case ,• 

107 ;  B.  a.  101 U.  S.  666 ;  Hutman  ■>.  Oreen-  28  Mich.  SS ;  HanliOQ  v.  Siger,  2T  Hidi. 

boT,  102  U.  8.  672;  Mone  v.  Ooold,  11  470;   Pugborn  v.   We«tUk«,   86   Iowa, 

N.  r.281;  Lyon  v.  Circuit  Judge,  ar  Mich.  548;  Attorney -Oeneml  b.  Bmnit,  8  Wn. 

877 ;  and  the  cuea  collected  in  Norlhera  7S7 ;   Poertner  p.  Rn»ell,  S8  Wit.  IBS ; 

R.  R.  V.  Concord  H.  R.,  50  N.  H.  ITS.  Myrick  t.  Huey,  27  Me.  S  j   People  p. 

1  Cald«ellr.GK]e,  llMicli.77;  Koonti  ColemBn,  4  Cat,  46;  Bemii  v.  Becker,  1 

B.  Nabb,  IS  Md.  649 ;  Nelson  d.  Goree,  34  Kan,  220 ;  Walker  tr.  ancinnati,  21  Ohio 

Ala.  666;  JamUnnc.  Burton,  48 Iowa,  382.  St.  14;  Het*  o.  Pegg,  7  Nev.  28;  Pieese 

'  Bond  D.  Appleton,  S  Mmi.  472;  Rul-  v.  Tripp,  70  III.  496;  In  n  Toiler,  79  111. 

land  e.  Mendon,  1  Pick.  164 ;  Common-  09 ;  Ex  parte  Mathewi,  62  Ala.  61 ;  Dan. 

wealth  p.  Hartnett,  3  Gray,  460;   Turn-  ville  v.  Pace,  26  GratL  1;   Bradbmj 

I^ke  Co.  V.  People.  9  Barb.  167 ;  Campbell  Davii,  6  CoL  2S6.    But  it  doei  not  n<x* 

D.  Quinlin,  4  III.  288 ;   Little  d.  Smith,  larilj  follow  that  the  prior  deeigion  cc 

6  III.  400;   Rigg  c,  Witton,  13  III.  16;  atraing  the  law  tniut  be  infleziU.r  tol- 

Tjlerv.  Tyler,  19  111.  151;  Piahem.Deei^  lowed,   lines   the   circumatances   in   the 

ing,  60  111.  114;  Langdon  v.  Applegate,  6  Stale  adnpting  it  may  be  ao  dififercnt  aa 

Ind.  327 ;  Clark  t>.  JeSeraonTille,  ftc.  R.  B.  to  require  u  different  conBtruction.    Little 

Co.,  44  Ind.  248 ;  Fall  v.  Hazelrigg,  45  Ind.  v.  Smith,  6  Hi.  400 ;  Lenee  of  Gray  e. 

676 ;  Ingraliam  v.  Regan,  28  MiM.  218 ;  Aakew,  3  Ohio,  46A ;  Jamlaon  v.  Burton, 

Adama  r.  Field,  21  Vt.  256 ;  Drennan  v.  43  Iow«,  S82.    It  hai  very  properly  beeu 

People,  10  Mich.  ISO;  Daniel*  r.  Clegg,  held  that  tb«  leglalature,  by  enacting, 
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It  will  of  course  BOmetimes  happen  that  a  court  will  find  a 
former  decision  bo  unfounded  in  law,  bO  unreasonable  in  its  deduc- 
done,  oc  BO  mischieyouB  in  its  conseqnenceB,  as  to  feel  oompelled 
to  disregard  it.  Before  doing  so,  however,  it  will  be  well  to  con- 
rider  whether  the  point  iuTolved  is  such  as  to  have  become  a 
rale  of  property,  so  that  titles  have  been  acquired  in  reliance 
upon  it,  and  vested  rights  will  be  disturbed  by  any  change ;  for  in 
anch  a  case  it  may  be  better  that  the  correctioD  of  the  error 
be  left  to  the  legislature,  which  can  control  its  action  so  *  as  ['  53} 
to  make  it  prospective  only,  and  thus  prevent  unjust  con- 
sequences.^ 

Whenever  t^e  case  is  such  that  judicial  decisions  which  have 
been  made  are  to  be  accepted  as  law,  and  followed  by  the  courts 
in  future  cases,  it  is  equally  to  be  expected  that  they  will  be  fol- 

wltlioDt    mmteiul   alMntion,  a   atatnte  the  remit  lo  long  eatabtlilwd.    Batvhen 

■bicb  had  been  jadiciallj'  eipoimded  by  it  !■  apparentl;  iadiflerent  which  of  two 

the  highest  coart  of  the  State,  must  be  or  more  nilei  ii  adopted,  the  one  which 

preaamrd  to  hare  iDtended  that  the  aanie  iball  hare  been  adi^led  hjr  judicial  lanc- 

worde  (hould  be  receired  in  the  new  itat-  tion   will  be  adhered  to,  thougli  It  mar 

mte  ia  the  eenie  which  had  been  altrib-  not,  at  the  moment,   appear  to  be  the 

Bted  to  them  In  the  old.     Grace  v.  McEl-  preferable  rtile.     But  when  a  qnestion  in- 

niT,  1  Alleo,  6eS;  Cronao  n.  Cotting,  101  tolTing    important    public   or    private 

Mbm.  ZK;  Low  r.  Blanchard,  IIS  Haaa.  right*,    extending    thron)(h    all    coining 

272.     It  ia  alwBjTB  proper  to  accept  and  time,  baa  been  poued  upon  on  a  single 

follow  the  dedaioDB  of  eonrte  of  another  occaalon,  and  which   dedsion  can  Id  no 

StUe  npoQ  the  construction  and  TtUldit;  just  aenie  be  said  to  have  bm>n  acqui- 

of  their  own  atatates.    Sidwell  n.  Evans,  eH»d  In,  it  li  not  only  the  right,  but  the 

1  Pen.  ft  W.  388 ;  s.  c.  21  Am.  Dec.  887 ;  duly,  of  the  coort,  when  properly  called 

Bankof  niinoisr.  Sloo,  IS  La.  &8S;  B.O.  npon,   to  t&«xamine   tlie   qoeition*    in- 

S5  Am.  Dec.  228.  volved,    and     again    subject    them    to 

'  "After  an  erroneoni  decision  tooch-  judicial  icraCinj.     We  are  by  no  means 

lag  rtgfaU  of  property  ha*  been  followed  unmindful  of  the   salucary  tendency  of 

thirty  or  forty  yean,  and  even  a  much  the  rule   itan  decmi,   but  at  the  same 

len    time,    the    court*    cannot    retnun  time  we  cannot  he  nnmindfhl  of  tlw  les- 

Iheir  step*  without  committing  a  new  aon*  furnished  by  onr  own  coaiciousness, 

eiTOT  nearly  as  great  a*  the  <nie  at  the  aa  well  as  by  Judicial  history,  of  the  li>- 

flr*t."  £r(<nMn.J.,inSpeiTO»i>.Kingman,  bllity   to   error  and    the   advantages  of 

1  H.  Y.  246.  260.     8ee  also  Emerson  b.  review."    Per  Smilh,  J.,  Pratt  v.  Brown, 

Atwat«r,  7  Hich.  12 ;  Botbichild  v.  Gris,  8  Wi*.  608, 609.  And  see  EneeUnd  i>.  Mil- 

31  Mich.  190 ;  Loeb  r.  Matbli,  87  Ind.  wankee,  15  Wt*.  454 ;  Taylor  s.  Prend), 

m.     "  It  i*  true  that  when  a  principle  of  19  Vt  49 ;  Bellows  v.  Parsons,  18  N.  H. 

law,  donbtftd  in  it*  oharacler  or  oncer-  266 ;  Hannel  t>.  Smith,  15  Ohio,  1S4 ;  Day 

Wn  in  the  tabject-matter  of  it*  applica-  v.  Mnnaon,  14  Ohio  St.  488;  Oreen  C*«- 

tloB,  haa  been  settled  by  a  series  of  judi-  tie,  &&  Co.  i>.  State,  28  Ind.  882 ;  Barrow 

del  dedeion*,   and  aequieaced   in   for  a  v.  Myers,  29  Ind.  460 ;  Mead  v.  McGraw, 

eoMidermble  time,  and  important  right*  10  Ohio  St  66;  Linn  v.  Minor,  4  Nev. 

*ad  iDtereeU   hare   become   estaUisbed  462;  Willis  i>.  Owen,  43  Tex.  41, 48;  Ham 

Bnder  auch  decisions,  courts  will  hesitate  on  Legal  Judgment,  c.  14,  f  S. 
bag  before  tbey  will  attempt  to  overtora 
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lowed  by  other  departmente  of  the  goTernment  alao.  Indeed,  in 
the  great  majority  of  cases,  the  officers  of  other  departments  have 
no  option;  for  the  courts  possess  the  power  to  enforce  their  con- 
struction of  the  law  as  well  as  to  declare  it;  and  a  failure  to 
accept  and  follow  it  in  one  case  would  only  create  a  necessity  for 
new  litigation  with  similar  result.  Nevertheless,  there  are  ex- 
ceptions to  this  rule  which  embrace  all  those  cases  where  new 
action  is  asked  of  another  department,  which  that  department  is 
at  liberty  to  grant  or  refuse  for  any  reasons  which  it  may  regard 
as  sufiGcient.  We  cannot  conceive  that,  because  the  courts  have 
declared  an  expiring  corporation  to  have  been  oonBtitutionally 
created,  the  l^slatnre  would  be  bound  to  renew  its  charter,  or 
the  executive  to  sign  an  act  for  that  purpose,  if  doubtful  of  the 
constitutional  authority,  even  though  no  other  adverse  reasons 
existed.'  In  the  enactment  of  laws  the  legislature  must  act  upon 
its  own  reasons  ;  mixed  motives  of  power,  justice,  and  policy  in- 
fluence its  action  ;  and  it  is  always  justifiable  and  laudable  to  lean 
against  a  violation  of  the  constitution.  Indeed,  cases  must  some- 
times occur  when  a  court  should  reft^n  from  declaring  a 
[*  54]  statute  *  unconstitutional,  because  not  clearly  satisfied 
that  it  is  BO,  though,  if  the  judges  were  to  act  as  legislators 
upon  the  question  of  its  enactment,  they  ought  with  the  same 
views  to  withhold  their  assent,  from  grave  doubts  upon  that  sub- 
ject. The  dnty  is  different  in  the  two  cases,  and  presumptions 
may  control  in  one  which  do  not  exist  in  the  other.  But  those 
eases  where  new  legislation  is  sought  stand  by  themselves,  and 
are  not  precedents  for  those  which  involve  only  considerations 
concerning  the  constitutional  validity  of  existing  enactments. 
The  general  acceptance  of  judicial  dec&iona  as  authoritative,  by 
each  and  all,  can  alone  prevent  confudon,  doubt,  and  uncer- 
tainty,  and  any  other  course  is  incompatible  with  a  true  govern- 
ment of  law. 

'  In  the  celebrated  cMe  of  the  »ppli-  upon   cxecntire    and   legulatiTe  action. 

cation  of  the  Bank  of  the  Unlled  Stale*  See  Story  on  Con»t.  {4th  ed.)  §  876.  note, 

for  a  new  charter,  Pretldent  Jackion  felt  It  Is  notorioo*  that  while  the  recnutnic- 

himielf  at  liberty  to  act  Dpon  hii  own  tion  of  Siatei  wai  going  on,  after  the  late 

Tlew  of  coiutitDtional  power,  In  oppori-  ci*il  war,  Congreu  took  especial  pain*  In 

Hon  to  that  previontlj  declared  by  the  lome  caiet  to  ao  ihape  it*  legiilation  that 

Supreme  Court,  and  Preildent  Lincoln  the  fedenl  Supreme  Court  ihoald  hare 

expretMd«imilar*IeiTiregRTdtngthecon-  no  opfMrtnnlty  to  que*lloo  sod  deny  its 

cliuiveneH  of  the  Dred   Scott  deciiintt  ralidlly. 
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Cotutruetion  to  he  Un^orm, 

A  cardinal  mle  m  dealing  with  written  instraments  is  that 
they  are  to  receive  an  unvarying  interpretation,  and  that  their 
practical  construction  ia  to  be  uniform.  A  constitution  is  not  to 
be  made  to  mean  one  thing  at  one  time,  and  another  at  some  subse- 
queot  time  whan  the  oiroumstances  may  have  bo  changed  as 
perhaps  to  make  a  different  rule  in  the  case  seem  desirable.  A 
priocipal  share  of  the  benefit  expected  from  written  constitutions 
would  be  lost  if  the  mlea  they  established  were  so  flexible  as  to 
bend  to  circumstances  or  be  modified  by  public  opinion.  It  is 
with  special  reference  to  the  varying  moods  of  public  opinion,  and 
with  a  view  to  patting  the  fundamentals  of  government  beyond 
their  control,  that  these  instruments  are  framed  ;  and  there  can 
be  no  such  steady  and  imperceptible  charge  in  their  rules  as  in- 
heres in  the  principles  of  the  common  law.  Those  beneficent 
maxims  of  the  common  law  which  guard  person  and  property 
have  grown  and  expanded  until  they  mean  vastly  more  to  us  than 
they  did  to  our  ancestors,  and  are  more  minute,  particular,  and 
pervading  in  their  protections  ;  and  we  may  confidently  look  for- 
ward in  the  future  to  still  further  modifications  in  the  direction  of 
improvement.  Public  sentiment  and  action  effect  such  changes, 
and  tJie  courts  recc^ize  them  ;  hut  a  court  or  legislature  which 
should  allow  a  change  in  public  sentiment  to  Influence  it  in 
giving  to  a  written  constitution  a  construction  not  warranted  by 
the  intention  of  its  founders,  would  be  justly  chargeable  with 
reckless  disregard  of  official  oath  and  public  daty ;  and  if  its 
course  could  become  a  precedent,  these  instruments  would 
be  of  •  little  avail.  The  violence  of  public  passion  is  [*  55] 
quite  as  likely  to  be  in  the  direction  of  oppression  as  in 
any  other ;  and  the  necessity  for  bills  of  rights  in  our  fundamen- 
tal laws  lies  mainly  In  the  danger  that  the  legislature  will  be 
influenced,  by  temporary  excitements  and  passions  among  the 
people,  to  adopt  oppressive  enactments.  What  a  court  is  to  do, 
therefore,  is  to  declare  the  late  at  written,  leaving  it  to  the  people 
themselves  to  make  such  changes  as  new  circumstances  may 
lequire.*    The  meaning  of  the  constitution  is  fixed  when  it  is 

1  hopk  «.  KomU,  21  Weod.  G«8 ; 
Bcvd  V.  F*opI«,  T  N.  T.  9;  Ejtn  ■ 
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adopted,  and  it  ia  not  different  at  any  sabaequent  time  viien  a 
court  baa  occasion  to  pass  upon  it.' 

The  Intent  to  Govern. 

The  object  of  construction,  as  applied  to  a  written  constitntioa, 
is  to  give  effect  to  the  intent  of  the  people  in  adoptit^  it.  In  tbe 
case  of  all  written  taws,  it  is  the  intent  of  the  law-giver  that  is 
to  be  enforced.  But  this  intent  is  to  be  found  in  the  instrument 
iteelf.  It  is  to  be  presumed  that  languE^  has  been  employed  with 
sufficient  precision  to  convey  it,  and  unless  examination  demon* 
strates  that  the  presumption  does  not  bold  good  in  the  particular 
case,  nothing  will  remain  except  to  enforce  it.  *'  Where  a  law  is 
plain  and  unambiguous,  whether  it  be  expressed  in  general  or 
limited  terms,  the  legislature  should  be  intended  to  mean  what 
they  bare  plainly  expresaed,  and  consequently  no  room  ia  left  for 
construction." '    Possible  or  even  probable  meanings,  when  one 

t  C<nijDica,J..inFeoplav.BlodK«tt,13  Lonli,  Ac.  R.  B.Co.  o.Cl&rk,  GSMo-SU; 

Hich.l2T,lS8;  ScoUb.  6andford,lSHoiT.  Hundt  v.  Sheboygui,  &c.  R.  R.  Ca,  81 

eea  Wl».  41 ;  SUc-k  ».  Jacob,  8  W.  Vs..  012 ; 

*  United  SUtei  v.  Fiiher,  2  Cranch,  Bswbecker  v.  H«wbecker,  43  Md.  618. 
868;  BmIs^  v.  Mkttinglej,  14  B.  Monr.  The  Temmrki  of  Mr.  Jnatlce  Brmnm  In 
89;  SturgU  v.  Crowninitiield,  4  Wheat.  People  o.  Putdy,  2  Hill,  S6,  ue  very  forci- 
122 ;  Schooner  PaaliDB'i  Cargo  v.  United  ble  la  ihowiiiK  the  impolicy  and  danger 
State*,  T  Cranch,  62;  Ogden  v.  Strong,  2  of  lt>oking  beyond  tlie  inatrument  itiell 
Paine,  C.  C.  584;  United  Statei  d.  Itag«-  to  ascertain  Its  meaning,  when  the  terma 
dale,  1  Hemp.  4BT ;  Soulhwark  Bank  d.  employed  are  positiTe  and  frtse  from  all 
Common  wealth,  2a  Penn.  St  446 ;  Ingalla  ambiguity.  "  It  i«  t«[d  that  the  ConiH- 
n.  Cole,  47  Me.  530;  HcCliukey  d.  Crom-  tuUon  doea  not  extend  to  public  corpon- 
well,  11  N.  Y.  508 ;  Furmaa  v.  New  York,  tiona,  and  therefore  a  majority  rote  wu 
6  Sandt.  16 ;  Newell  v.  People,  7  N.  Y.  9;  anfficient.  I  do  not  lO  read  the  Craititn. 
People  n.  N,  T.  Central  R.  B.  Co.,  24  N.  Y.  tion.  The  langoage  of  the  clan**  if: 
486;  BidwoU  n.  Whittsker,  1  Mich,  489;  'Tlie  aiaent  of  two-thirda  of  the  mem- 
Alexander  p.  Worthington,  6  Md,  471;  ben  elected  to  each  branch  of  the  legia- 
Canlwell  d.  Owena,  14  Md,  215;  Caae  i".  latnre  ahaU  berequiaitetorrerjibili  creat- 
WUdridge,  4  Ind.  61 ;  Spencer  o.  State,  inn,  oonlinuing,  altering,  or  renewing  ant 
C  Ind.  41 ;  Pitman  o.  Flint,  10  Pick.  604  ;  body  politic  or  corporate,'  These  word* 
Heir*  of  Ludlow  b.  Johnaon,  8  Ohio,  653 ;  are  a«  broad  in  their  ligniflcation  na  any 
Diatrict  TowQihIp  v.  Dnbaqne,  7  Iowa,  wMch  could  hare  been  selected  (br  the 
262 ;  Patliion  o.  Yub«t,  13  Cal.  176 ;  Eto-  occasion  from  onr  rocabulary,  and  there 
kiel  B.  Dixon,  3  Geo.  148;  In  n  Murphy,  ia  not  a  syliable  in  the  whole  initmmen( 
2S  N.  J.  IBO ;  Attomey-Oenenl  v.  Detroit  tending  in  the  illghtest  degree  to  limit  or 
aod  EHn  P.  R.  Co.,  2  Mich.  138;  Smith  quality  the  anirenaUty  ol  the  language. 
V.  Thureby,  28  Md.  244;  State  r.  Bias-  If  the  claate  can  be  so  eonatrued  that  it 
det,4NeT.241;  State <i.DoTon.6Ner. 899;  shall  not  extend  alike  to  aii  corporations, 
Hyatl  p.  Taylor,  42  N.  Y.  268 ;  Johnson  whether,  pub  lie  or  priiate,  It  may  then,  I 
r.  Hndaon  H.  R.  Co.,  49  N.  T.  465;  think,  be  set  tlown  as  an  eslablUbed  &ct 
Beardstown  e.  Vii^oia,  7«  lU.  U;  St  Um(  tlM  English  lugiuge  la  too  poor  for 
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u  *  plainly  declared  in  the  inatTDment  itself,  the  courts  [*  66] 
ue  Qot  at  liberty  to  search  for  elsewhere. 

*  **  Whether  we  are  considering  an  agreement  between    [*  57] 
parties,  a  statute,  or  a  coustitatioD,  with  a  view  to  ita  iu- 
teipretation,  the  thing  whioh  we  are  to  seek  ie  the  thought  which 
ittzprenea.    To  aacertaia  this,  the  first  resort  in  all  cases  is  to  the 

Dm  fruuing  of  ftaDduDental  Uw*  which  people  who  adopted  It,  did  not  under- 
riuB  limit  the  power*  of  the  leBi*liUi*a  •land  the  force  of  Ungnage."  See  rIm 
l)nu>cb  of  the  goveromeDL  No  one  hai,  tame  caie,  4  Hill,  364,  aod  fitate  v.  King, 
IbFUcTe.prelended  that  the  Consittntion,  44  Mo.  286.  Another  conrt  haa  aaid: 
looking  at  that  alone,  can  be  reatrlcted  to  "  Thli  power  of  aanetrnction  in  couttt  i« 
aoj  partknlar  dan  or  deMXiption  of  cor-  a  might;  one,  and,  nnreBtrained  h;  settled 
porationa.  But  it  Is  laid  that  we  may  nilet,  would  tend  to  throw  a  painful  un- 
look  bcjond  the  initrnment  for  the  por^  certaintj  orer  the  etkct  tliai  might  be 
poae  of  aicertalning  the  miichief  againit  glTen  to  the  moat  plainly  worded  BtatDles, 
which  the  clanie  waa  direuted,  and  that  and  i«nder  conrta,  in  reality,  the  legislai- 
restrict  ita  operation.  Bat  wbo  ahall  teU  tire  power  of  the  State.  Iniuncm  m« 
B*  what  that  miachief  wail  Althongh  not  wanting  to  confirm  Ihla.  Judge-made 
moat  men  in  public  lite  are  old  euoagh  to  law  haa  overrode  the  legrtatatiTe  depart- 
reaieDiber  the  tinM  when  the  ConaUtnUon  ment.  It  waa  the  boaat  of  Chief  Juatioe 
waa  framed  and  adopted,  they  are  not  Paai6nton,  one  of  the  Judgea  of  the  dea- 
agreed  concerning  the  particular  erlla  pot  Charletll.,  and  not  the  worateven  of 
againat  which  tbij  clante  waa  directed,  thoae  timei,  that  be  had  entirely  outdone 
Booie  auppoae  the  clanae  waa  intended  to  the  Parliament  in  making  law.  We  think 
gnard  agaiiMt  lexialative  corruption,  and  tliat  ayatem  of  juri«prudeuce  beat  and 
olbeta  that  it  waa  aimed  at  motiopoliei.  aafett  which  controls  moat  by  fixed  rulea. 
Some  are  of  opinion  that  It  only  extend*  and  learea  leaat  to  the  discretion  of  the 
to  private  wiihont  lotidiing  public  cor-  judge;  a  doctrine  eonaliCuling  one  of  the 
poratian*,  while  other*  loppote  that  it  point*  of  auperiority  In  the  common  law 
ealy  rcatricCa  the  power  of  the  leglalatare  orer  that  syitem  which  haa  been  admin- 
whin  creating  a  shigle  eorporaiion,  and  isteied  la  France,  where  anthoritiet  had 
not  when  they  are  made  by  the  htmdred.  no  force,  and  the  law  of  each  case  waa 
la  Ifaia  way  a  solemn  initmment  —  for  lO  what  tlie  judge  at  the  case  saw  fit  to 
I  think  tbe  Ccmalitntioa  ebonid  be  con-  make  it  We  admit  that  the  exercise 
tidered  —  ia  made  to  mean  one  thing  of  an  unlimited  discretion  may.  In  *  par- 
by  me  man  and  lomething  eke  by  an-  ticular  Instance,  be  attended  with  a  salu- 
ocbtr,  tintll,  in  the  end.  It  la  in  danger  of  i«ry  result ;  still  history  informs  n«  that 
being  rendered  a  mere  dead  letter ;  and  It  bai  often  been  the  case  that  the  arbi- 
that,  loo,  where  the  Unguage  Is  so  plain  trary  discretion  of  a  Judge  wa*  the  Uw  of 
and  explicit  that  it  la  {mpo**iUe  to  mean  a  tyrant,  and  wami  u*  that  it  may  be  so 
Mora  than  one  thing,  onlet*  we  flrat  lote  again."  Paiint,  J.,  in  Spencer  «.  Slate,  fi 
light  of  the  inatniment  i(*elf,  and  allow  Ind.  41,  46.  "  Jndge-made  law,"  a*  the 
■wrielTe*  to  roam  at  large  in  the  bound-  phnae  is  here  employed,  I*  that  made  by 
l*«*fleUaorspecnlatioQ.  Forone.Idara  jodidal  decision*  which  conitrue  away 
not  Tentore  opon  >Dch  a  coorte.  Written  the  meaning  of  atatute*,  or  find  meaning* 
cnotitntiona  of  goTemment  will  toon  In  them  the  legislatuiw  nerer  held.  The 
eoow  to  ba  regarded  aa  of  little  ralne  If  phnua  I*  sometiniea  used  a*  meaning, 
tbeirhijiActioDsmay  bethaaligfillyorer-  simply,  the  law  that  becomes  establiihed 
looked ;  and  the  experiment  of  setting  a  by  precedent  The  uses  and  neceaalty  of 
houdHy  to  power  will  prare  a  failure,  judicial  legiilation  are  considered  and  ex- 
Wc  an  not  at  liberty  to  presume  that  plained  at  length  by  Hr.  Anatln,  Id  hi« 
(he  fnmttn  of  the  ConatitotioD,  or  tba  ProTime  of  Jniiq)radene«. 
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Datural  significatioD  of  the  words  employed,  in  the  oider  of  graio- 
tnatical  arrangemeiit  in  which  the  fiameis  of  the  ioBtrument  hare 
placed  them.  If,  thus  regarded,  the  words  embody  a  definite 
meaning,  which  iovolves  no  absurdly  and  do  contradiction  be< 
tween  different  parts  of  the  same  writing,  then  that  meaning, 
apparent  on  the  face  of  the  instrument,  is  the  one  which  alone  we 
are  at  liberty  to  say  was  intended  to  be  conveyed.  In  such  a 
case  there  is  no  room  for  construction.  That  which  the  words 
declare  is  l^e  meaning  of  the  instrument,  and  neither  courts  nor 
legislatures  have  a  right  to  add  to  or  take  away  from  that  mean- 
ing."^ 

The  whole  Inthvment  to  he  examined. 

Nor  is  it  %htly  to  be  inferred  that  any  portion  of  a  written  law 
is  so  ambiguous  aa  to  require  extrinsic  aid  in  its  conetiuotion. 
Every  such  instrument  is  adopted  as  a  whole,  and  a  clause  which, 
standing  by  itself,  might  seem  of  doubtful  import,  may  yet  be 
made  plain  by  comparison  with  other  clauses  or  portions  of  the 
same  law.  It  is  therefore  a  very  proper  rule  of  construction,  that 
the  whole  ti  to  be  examined  mth  a  view  to  arriving  at  the  true  tnten- 
tion  of  each  part;  and  this  Sir  Edward  Coke  regards  as  the  most 
natural  and  genuine  method  of  expounding  a  statute.*  If  any 
section  of  a  law  be  intricate,  obscure,  or  doubtful,  the  proper 
mode  of  discoTering  its  true  meaning  is  by  comparing  it  with  the 
other  sections,  and  finding  out  the  sense  of  one  clause  by  the 
words  or  obvious  intent  of  another.^  And  in  making  this  com- 
parison it  is  not  to  be  supposed  that  any  words  have  been  em- 
ployed without  occa»on,  or  without  intent  that  they 
[*  58]  should  have  effect  as  part  of  "  the  law.  The  rule  appli- 
cable here  is,  that  effect  it  to  he  given,  (f  postihle,  to  the 
whole  initrument,  and  to  every  section  and  clause.  If  different 
portions  seem  to  conflict,  the  courts  must  harmonize  them,  if 

>  NeweU  e.  People,  7  S.  T.  S,  97,  per  holders,  ka.,  88  N.  J.  211 ;  Gold  e.  Fite, 

Jo/uiunt,  3.   AndieeDenn  ti.  Beid,  lOPet.  3Bai.  SST;  Btatflr.QBmmon,  78H(i.  4S1; 

624 ;  Qreencutle  Tovnihlp  n.  Blnck,  E  Broom'i    Hnxlms   (6th   Am.   ed.).   561,  . 

Ind.  666 ;  Bartlett  v.  Horria,  9  Port.  266 ;  mug. 
Leonard   v.  Wliaman,  31  Hd.  SOI,  per         >  Co.  lit.  SSI  a. 

Boriof,  Ch.  J. ;  War  d.  Waj,  64  111.  406;  •  Stowell  ■>.  Loid  Zoneh,  Plowd.  866; 

HcAdoo  V.  Benbow,  63  N.  C.  461 ;  Haw.  Chance  v.   Marlon   Coimtj,  64  Bt.   66 ; 

kini  V.  Carrol,  60  Misi.  736 ;  Cearfbaa  e.  Dyer  v.   Bajne,  64  Ud.    87  ;    Brorau'a 

State.   42  Ud.  403i   Dongla*  v.  Fne-  Haximi,  GSl. 
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practioable,  and  miut  lean  in  favor  of  a  coDstruction  which  will 
render  every  word  operatiTe,  rather  than  one  which  may  make 
•ome  words  idle  and  nngatory.' 

This  rule  is  applicable  with  special  force  to  written  constitu- 
tions, in  which  the  people  will  be  presumed  to  have  expressed 
themselves  in  careful  and  measured  terms,  corresponding  with 
die  immense  importance  of  the  powers  delegated,  leaving  as  little 
as  possible  to  implication.'  It  is  scarcely  conceivable  that  a  case 
ean  arise  where  a  court  would  be  justified  in  declaring  any  por- 
tioD  of  a  written  constitution  nugatory  because  of  ambiguity. 
One  part  may  qualify  another  so  aa  to  restrict  its  operation,  or 
apply  it  otherwise  than  the  natural  construction  would  require  if 
it  stood  by  itself;  but  one  part  is  not  to  be  allowed  to  defeat 
anoUier,  if  by  any  reasonable  construction  the  two  can  be  made 
to  stand  together.' 

In  interpreting  clauses  we  must  presume  that  wordM  have  been 
employed  in  their  natural  and  ordinary  meaning.  As  Marthail, 
Ch.  J.,  says :  The  framers  of  the  Constitution,  and  the  people  who 
adopted  it,  "  must  be  understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  intended  what  they  have  said."*  This 
is  but  saying  that  no  forced  or  unnatural  conatruction  is  to  be  put 
upon  their  language ;  and  it  pcems  so  obvious  a  truism 
that  one  *  expects  to  see  it  universally  accepted  without  [*  59] 
question ;  but  the  attempt  is  made  so  often  by  interested 
subtlety  and  ingenious  refinement  to  induce  the  courts  to  force 
{rem  these  instruments  a  meaning  which  their  framers  never  held, 

1  Attamer'aeiienl  B.Detroit  ind  Erin  tioo  of  writiogi,  tbftt,  a  geneni  infant 

Ftuk  Road  Co.,  S  Uiol).  188 ;  People  «.  appearing,  it  iliall  control  tha  particalar 

Bnnx,  5  Mich.  114;  District  Toviwhip  v-  intent;  but  thii  rule  mutt  (ometimMgiTe 

Dnbaqoe,  7  lona,  262;  Hanly  v.  StaW,  7  waj,  and  effect  miut  be  giTCn  to  apartlcn- 

Ud.  185;Parkinionii.  State,  14  Md.  184;  lariDMntplainlyexpreuediDonepartof  a 

Belleville  Railroad  Co.  v.  OregoTj,  16  DL  constitution,  thonghappareutl;  opposed  ta 

K;  Ogdenc.  Strong,  2  Paine,  C.  C.  6&4;  agenerat  ioteDtdedncedfromotherparti. 

Rregaiep.  Wardiboro, 30  Vt. 746 ;  Brooki  Warren  t>.  Shnman,  5  Tex. 441.   In  Quick 

».  Mobile  School  CommiialoDera,  81  Ala.  t>.  Whitewater  Toiriiship,  7  Ind.  670,  It 

tt7 ;  Den  n.  Daboit,  IS  N.  J.  286 ;  Den  e.  was  said  that  if  two  prorisions  of  a  writ- 

Sdeo^,  B  N.  J.  39 ;  Bigetow  v.  VT.  Wie-  ten  oonstitntion  are  irraconcilablj  repug- 

coDtin  R.  R.,  27  Wia.  478 ;  Oa*  Companj  nant,  tliat  whlcb  is  last  in  order  of  time 

■.  Wheeling,  8  W.  Tb.  820 ;    Parker  v.  and  In  local  position  is  to  be  preferred. 

Savage,  0  Lea,  406.  <  Gibbon*  v.  C^en,  9  Wheat  1,  168. 

*  Wolcotti>.WigtoD,T  Ind.  44;  People  Bee  Settle  d.  Tan  Errea.  49  N.  T.  281; 
>.  PnrdT,  2  HUl,  81,  per  BnmoK,  1.;  Jenkins  V.  Ewin,  B  Seiti.  466;  Way  v. 
Ore»cMtla  TowMhip  v.  Black.  &  Ind.  Way,  64  111.  406;  Stuart  e.  Hamilton,  66 
«7:   Onen«.Welier,S2Hl«s.«60.  DU  S58;  Hale  «.  BTerett,  68  N.  H.  S; 

*  It  ii  a  geoanl  rala  in  lb*  canatnw-  Stst«  v.  Bt«wstflr,  43  K.J.  126. 
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that  it  freqaentlj  becomea  necesBary  to  re-dedare  this  fundamen- 
tal mazim.^  Narrow  and  technical  reasoning  is  misplaced  wben 
it  is  brought  to  bear  upon  an  instroment  framed  by  the  people 
themselTes,  for  themselves,  and  designed  as  a  chart  upon  which 
every  man,  learned  and  nnleamed,  may  be  able  to  trace  the  lead- 
ing principles  of  government. 

But  it  must  not  be  foi^tten,  in  construing  our  constitutions, 
that  in  many  particulars  they  are  but  the  legitimate  auccessore  of 
the  great  charters  of  English  liberty,  whose  provisions  declaratory 
of  the  rights  of  the  subject  have  acquired  a  well-understood  mean- 
ing, which  the  people  must  be  supposed  to  have  bad  in  view  in 
adopting  them.  We  cannot  understand  these  provisions  unless 
we  understand  their  history ;  and  wben  we  find  them 
[*  60]  expressed  in  *  technical  words,  and  words  of  ait,  we  must 
suppose  these  words  to  be  employed  in  their  technical 
sense.  Wben  the  Constitution  speaks  of  an  ex  pott  facto  law,  it 
means  a  law  teobnically  known  by  that  designation ;  the  meaning 

>  State  V.  Hace,  6  Hd.  837 ;  VLniAj  n.  ezcepUon  to  th«  geoenl  mMnlng  indi- 
Slate,  T  Hd.  1S6;  Green  r.  Welter,  32  caled.  Dwvri),  lOtelteq.  When  word* 
Mils.  6G0;  Oreencutle  Township  o.  are  oied  to  which  the  legltlature  hat 
Black,  G  Ind.  666 :  People  v.  N.  Y.  Cea-  ^Ten  a  plain  and  defloite  import  In  the 
tral  Railroad  Co.,  31  Barb.  123,  and  24  act,  it  would  he  daegeroua  to  put  epon 
K.  Y.  4SS ;  8toT7  on  ConiL  {  463.  "  Tlie  them  a  constmction  which  wontd  amount 
trae  wnte  in  which  words  are  Died  in  a  to  hotditig  that  tli«  legialatnre  did  not 
itatute  la  to  be  aicertalned  gsnerallj  by  mean  whet  it  baa  expieued.  It  followi 
taking  tbem  In  thrir  ordinarjand  popa-  from  theae  prindplei  that  the  (tatuie 
lar  algniflcation,  or,  if  thej  be  termi  of  ilaelt  InmlBliei  the  beat  meani  of  iti  own 
art,  Id  their  tech dIcbI  ilgniflaatloD.  But  ezpoiitioni  and  if  tbe  Knee  in  which 
it  a  alio  a  cardinal  rule  of  expoiition,  words  were  Intended  to  be  naed  caD  be 
that  the  Intention  1*  to  be  dednced  from  clearly  aaoerlalDed  from  alt  ita  parts  and 
the  whole  and  cTery  part  of  the  itatote,  provliions,  the  iDteotlon  thui  indicated 
taken  and  compared  together,  from  the  (hall  prevail,  witbont  reiorting  to  otbcr 
word*  of  the  context,  and  inch  a  con-  mean*  of  aiding  in  the  coniiraction.  And 
•trDCtiOD  adopted  ai  will  beat  effectaata  theie  familiar  ralei  of  oonatruction  apply 
the  intention  of  the  lawglrer.  One  with  at  leait  aa  mnch  force  to  the  con- 
part  ii  referred  to  In  order  to  help  the  itntctlon  of  written  cooatitDtion*  as  to 
construction  of  another,  and  the  intent  of  itatDtea ;  the  former  beieg  preiDined  to  be 
the  legisUtare  is  not  to  he  collected  from  framed  with  mucli  greater  care  and  ootk- 
any  particalar  eipre(*ion,  bnt  Irom  a  aideration  than  the  latter."  Green  *.  W^ 
general  view  of  the  whole  act.  Dwarrli,  ler,  82  Hiss.  660,  6TD.  Words  re-enacted 
068,608,  702,  703.  And  when  it  appeara  after  they  have  acqaired  a  aeltled  mean- 
tbat  the  framers  hare  used  a  word  In  a  Ing  will  be  undentood  in  that  meaning 
particular  seose  gCDerally  la  the  act,  It  Futmer  v.  Commonwealth,  97  Penn.  SL 
will  be  presanvd  that  It  was  inteDded  to  E03.  The  argnment  ab  ineaneauMti  can- 
be  lued  in  the  same  aenee  throughout  the  not  be  suffered  to  inflnence  the  conrta 
act,  DDlesa  an  intention  to  gire  it  a  differ-  by  conatradloa  to  prevent  the  evident 
ent  atgniflcation  plainly  appears  in  the  Intentico.  Chance  v.  Marian  County,  U 
particular  part  of  the  act  alleged  to  be  an  Ql.  06. 
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of  the  phrase  ha^ng  become  defined  in  the  history  of  conBtitu- 
tioaal  law,  and  being  so  familiar  to  the  people  that  it  is  not  necee- 
■ary  to  employ  language  of  a  more  popular  character  to  designate 
it.  The  technical  sense  in  these  oases  is  the  sense  popularly  un- 
deistood,  because  that  is  the  sense  fixed  upon  the  words  in  legal 
and  constitutional  history  where  they  have  been  employed  for  the 
proteotaoD  of  popnlar  rights.' 

The  Common  Law  to  he  kept  in  View. 

It  is  also  a  very  reasonable  rule  that  a  State  constitution  shall 
be  understood  and  construed  in  the  light  and  by  the  assistance  of 
the  common  law,  and  with  the  fact  in  view  that  its  rules  are  still 
left  in  force.  By  this  we  do  not  mean  that  the  common  law  is  to 
control  the  constitution,  or  that  the  latter  is  to  be  warped  and 
perverted  in  its  meaning  in  order  that  no  inroads,  or  as  few  as 
posuble,  may  be  made  in  the  system  of  common-Iaw  rules,  but 
only  that  for  itu  definitions  we  are  to  draw  from  that  great 
fountaiii,  and  that  in  judging  what  it  means,  we  *  are  to  ['  61] 
keep  in  mind  that  it  is  not  the  beginning  of  law  for  the 
State,  but  that  it  assumes  the  existence  of  a  well-underatOod 
■ystem  which  isatillto  remain  in  force  and  be  administered,  but 
nnder  anch  limitations  and  reatrictionB  as  that  instrument  impoHes. 

>  Be*  Jenkini  v.  Gwln,  8  B«uk.  470.  Kent,  of   which    the  thirteen    proTincei 

It  ii  qnite  ponlble,  howcTer,  In  ftpplylnK  were  n  part  and  parcel ;  for  in  their  chat^ 

conatitotiaiiBl   maximi,  to  overtook  en-  ten  the;  were  to  hold  of  the  manor  o( 

linly  the  reuon  npoa  which  th«7  leat,  Greenwich  in  Kent,  of  whiuh  manor  the<r 

and  "  coDudering  merel;  the  letter,  go  but  were  Xtj  charter  to  be  pared  I    The  opin- 

■kia  deep  into  the  meaning."     On  the  Ion,  it  ii  caid,  "  raised  a  ver;  land  laugh," 

gnat  debate  on  the  motion  for  withdraw-  but  Sir  Jamea  continued  to   lapport  it, 

faf  the  confldenceof  Parliament  from  the  and  condnded  by  declaring  that  he  woald 

i^nlatcn,  after  the  aDrrender  of  Com-  give  the  motioD  a  heart;  negatlTe.    Thni 

wallia,  —  a  debate  which  called  out  the  would  he-haToaettled  a  great  principle  of 

kcat  abilltiea  of  Fox  and  Pitt  a*  well  ai  of  conttitatlonal  right,  for  which  a  wTen 

t)M  miniatr;.  and  DCCCMarilj  led  to  the  yean'  blood;  war  had  been  waged,  b; 

^aCMiltM  of  the  primar;  principle  in  pntting  It  in  the  fbrm  of  a  meaningleu 

&«•  goTvnment,  that  taxation  and  repre-  Irgal  Action.     Uaniard'a  Debate*,    Tol. 

Mntadoa  ahall  go  together,  — Sir  Jamei  XUI.   p.  11S4.    Lord  Hahon.  toUowiog 

Mariott  roae,  and  with  great  grarit;  pro-  Lord  Campbell,  refen  the  origin  of  tbit 

BiitUi  to  •«;,  that  if  taxation  and  repre-  wonderful  arfrument  to  Hr.  Hardinge,  a 

MMatkn  were  to  go  band  in  hand,  then  Welah  judge,  and  nephew  of  Lord  Cam- 

Utaia  bad  an  undoubted  right  to  tax  den;  7  Hahon'i  Hist  139.    He  wat  Hid 

America,  becanae  she  waa  tcproMnted  in  to  hare  been  a  good  Iaw;er,  but  must 

Oa  British  Parliament     She  was  repre-  have  read  the  histor;  of  his  countr;  to 

HBtad  b;  tbe  members  for  the  count;  of  little  purpose. 
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It  is  a  maxim  with  the  coavts  that  Btatut«s  in  derogation  of  the 
common  law  ahall  be  construed  ettictly,'  —  a  maxim  which  we  fear 
is  sometimes  perverted  to  the  overthrow  of  the  legislative  intent ; 
but  there  can  seldom  be  either  propriety  or  safety  in  applying  this 
maxim  to  constitutions.  When  these  instruments  assume  to  make 
any  change  in  the  common  law,  the  change  designed  ia  generally 
a  radical  one  ;  but  as  they  do  not  go  minutely  into  particulars,  as 
do  statutes,  it  will  sometimes  be  easy  to  defeat  a  provistoo,  if 
courts  are  at  liberty  to  say  that  they  will  presume  against  any 
intention  to  alter  the  common  law  further  than  is  expressly  de- 
clared. A  reasonable  oonstruction  is  what  such  an  instrument 
demands  and  should  receive ;  and  the  real  question  is,  what  the 
people  meant,  and  not  how  meaningless  their  words  can  be  made 

by  the  application  of  arbitrary  rules.^ 
["  62]       *  As  a  general  thing,  it  is  to  be  supposed  that  the  same 

word  is  used  in  the  same  sense  wherever  it  occurs  in  a 

I  Broom's  Haximt,  33;  SedK.  on  Stat,  lan    that,   m  b    remedial    proTidon,  In 

ft   Conat.  Law,   S18.      See   Uarriton   o.  fbrtbenuice  of  ofttural  liglil  and  juitioe, 

Leach,  i  W.  Va.  883.  it  ahoald  bs  liberally  conitnied,  to  effect 

*  Under  a  clanie  of  the  conBtitution  the  beneficial  pnrpoae  had  in  view.  Thiu 
of  Michigan  which  prorided  that  "the  aiUtnrj  rulei,  of  directly  opposite  ten- 
Teal  and  personal  estate  of  ererj  female  dene;  and  force,  woald  be  contending  for 
acquired  before  marrin  ge,  and  all  property  the  mastery  in  Ibe  same  case.  The  sab- 
to  which  she  may  afterwards  become  en-  sequent  decisions  ander  the  same  provi' 
titled,  by  gift,  grant,  inheritance,  or  de-  tioa  do  not  appear  to  have  followed  (hit 
rise,  shall  be  and  remain  the  estate  and  lead.  Sea  White  d.  Zane,  10  Midi.  SSSj 
property  of  ancb  female,  and  shall  not  be  McKee  v.  Wilco(,  11  Mich.  368;  Farr  ». 
liable  for  the  debts,  obligations,  or  en-  Sherman,  11  Mich.  33;  Wataon  v.  Thni^ 
gi^emenU  of  her  huiband,  and  may  be  her,  11  Mich.  iS7;  Burdeno  s.  Amperae, 
deriaad  or  bequeathed  by  her  a*  if  she  UMich.Ql;  TongcMarrin,  16Mich-eO; 
were  unmarried,"  it  was  held  tlial  a  mar-  Tillman  n.  Shackleton,  IS  Mich.  MT; 
ried  woman  conid  not  sell  her  personal  DeTrles  e.  Conklin,  22Hich.  266;  Rankin 
property  without  the  consent  of  her  htis-  v.  West,  26  Mich.  195.  The  common  law 
band,  inasmuch  as  the  power  to  do  so  was  is  certainly  to  be  kept  in  Tiew  in  tlie  in- 
Dotexpressly  conferred,  and  the  clause,  terpretation  of  sach  a  clause,  since  other- 
being  in  derogation  of  the  common  law,  wise  we  do  not  ascertain  the  eril  de- 
was  not  to  be  extended  by  conitmctloa.  signed  to  be  remedied,  and  pethapa  are 
Brown  v.  FiSeld,  4  Mich.  322.  The  dan-  not  able  fully  to  understand  and  explain 
ger  of  applying  arbitrary  rule*  in  the  the  terms  employed ;  but  it  i«  to  be 
construction  of  constitutiraial  principles  looked  at  with  a  view  to  the  real  Intent, 
might  well,  as  it  seems  to  us,  be  iUustra-  ratber  than  for  the  purpose  of  arbitraiily 
ted  by  this  case.  For  while  on  the  one  reatntining  it.  See  Bishop,  l4iw  of  Mar- 
hand  it  might  be  contended  that,  as  a  rled  Women,  JS  1&-30  and  eases  cited; 
proTisioo  Id  derogation  of  the  common  HcGlnnis  d.  State,  ft  Humph.  4S ;  Stale 
Uw,  the  one  quoted  should  recelre  a  v.  Lash,  19  N.  J.  SSO ;  a.  o.  S3  Am.  Dae. 
strict  construction,  on  the  other  hand  it  397 ;  Cadwallader  v.  Harris,  76  IlL  -S70; 
mightbe  iusisted  with  perhap*  equal  rea-  Hoyer  n.  Slate  Co.,  Tl  Fenn.  St  393. 
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CODstitntioD.^  Here  again,  however,  great  caution  must  be  ob- 
served in  applying  an  arbitrary  rule;  for,  as  Mr.  Justice  Story 
has  well  observed :  "  It  does  not  follow,  either  logicaUy  or  gram- 
maticallj,  that  because  a  word  ia  found  in  one  connection  in  the 
Couatitution  with  a  definite  sense,  therefore  the  same  sense  is  to 
be  adopted  in  every  other  cotmeotion  in  which  it  occurs.  This 
would  be  to  suppose  that  the  fmrnera  weighed  only  the  force  of 
uugle  words,  as  philolc^ts  or  critics,  and  not  whole  clauses  and 
objects,  as  statesmen  and  praotioal  reasoners.  And  yet  nothing 
has  been  more  oommoD  than  to  subject  the  Constitution  to  this 
narrow  and  mischievous  critioism.*  Men  of  ingenious  and  subtle 
minds,  who  seek  for  symmetry  and  harmony  in  language,  having 
found  in  the  Constitution  a  word  used  in  some  sense  which  falls 
in  with  their  &vorite  theory  of  interpreting  it,  have  made  that 
the  standard  by  which  to  measure  its  use  in  every  other  part  of 
the  instrument.  They  have  thus  stretched  it,  as  it  were,  on  the 
bed  of  Procrustes,  lopping  off  its  meaning  when  it  seemed  too 
lai^e  for  their  purposes,  and  extending  it  when  it  seemed  too 
short.  They  have  thus  distorted  it  to  the  most  unnatural  shapes, 
and  crippled  where  they  have  sought  only  to  adjust  its  proportions 
according  to  their  own  opinions."  '  And  he  gives  many  ioatances 
where,  in  the  national  Constitution,  it  is  very  manifest  the  same 
word  is  employed  in  different  meanings.  So  that,  while  the  rule 
may  be  sound  as  one  of  presumption  merely,  its  force  is  but  slight, 
and  it  must  readily  give  way  to  a  different  intent  appearing  in  the 
instrument. 

Where  a  constitution  is  revised  or  amended,  the  new  provisions 
come  into  operation  at  the  same  moment  that  those  they  take  the 
place  of  cease  to  be  of  force ;  and  if  the  new  instrument  re-enacts 
in  the  same  words  provisions  which  it  supersedes,  it  is  a  reason- 
able presumption  that  the  purpose  was  not  to  change  the  law  in 
those  particulars,  but  to  continue  it  in  uninterrupted  operation. 
This  ia  the  rule  in  the  case  of  statutes,*  and  it  sometimes  becomes 
important,  where  rights  had  accrued  before  the  revision  orameud- 
isent  took  place.  Its  application  to  the  case  of  an  amended  or 
revised  constitution  would  seem  to  be  unquestionable. 

<  Brien  v.  WiUlamion,  8  UIm.  14.  •  Lande  v.  Clifogo,  &c.  R.  B.  Co.,  38 

*  8MreinM-kia(JalRjgn,J.,iiiOgdeii     WU.  640;  BUckwood   v.  Tan  Tleit,  80 

».  Sumden,  12  Wheat.  218.  290.  Hick  118. 

■  Sun?   on   CoiMt   }  464.    And    lee 

CbmikM  Nation  c.  OeMyl^  6  Fat  1,  IB. 
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Operation  to  he  Protpeetive. 

We  Bball  Tenture  alao  to  express  the  opinioo  that  a  eonititution 
ihouid  operate  protpectively  onZy,  noleaBthe  words  employed  show 
a  clear  intention  that  it  should  have  a  retrospective  effect.  This  is 
the  rule  in  regard  to  statutes,  and  it  is  "  one  of  soch  obvious  con- 
venieuce  and  justice,  that  it  must  always  be  adhered  to  in  the  con- 
Btraction  of  statutes,  unless  in  cases  where  there  is  something  on 
the  face  of  the  enactment  putting  it  beyond  doubt  that  the  legis- 
lature meant  it  to  operate  retrospectively."  ^  Retrospective 
[*  63]  legislation,  except  *when  designed  to  cure  formal  defects, 
or  otherwise  operate  remedially,  is  commonly  objectionable 
io  principle,  and  apt  to  result  in  injustice ;  and  it  is  a  sound  rule 
of  construction  which  refuses  lightly  to  imply  an  intent  to  enact  it. 
And  we  are  aware  of  no  reasons  applicable  to  ordinary  legislation 
which  do  not,  upon  this  point,  apply  equally  well  to  constitutions.' 

1  Moon  V.  Darden,  2  Excb.  SS.    See  Co.,  IS  B.  Honr.    1;    StaU  v.  Macon 

DMh  s.  Van  Eleek,  T  Johni.  4TT;  Brown  Couniy  Conrt.  41  Mo.  463;  N.  C.  CmI 

r.  Wilcox,  22  Miai.  127  ;   Fries  r.  Hott,  Co.  v.  Q.  C.  Coal  &  Iron  Co.,  S7  Md.  657. 

62  Penn.  St.  S16j  Broom'*  Maximi,  28;  In  matterof  Olirer  Lee  A  Co.'i  Bank,  21 

potl.  p.  ■  S70  and  note.  N.  T.  9, 12,  Deni'a,  J.,  tay) :  "  The  n)l«  Uid 

*  In  Allbjer  v.  State,  10  Ohio  6L  588,  down  in  Daah  d.  Tan  Kleek,  T  Johni,  477, 

a  question  aroie  under  the  proTiaion  of  and  oclier  caiei  of  that  clasi,  by  wliitb 

tbeconitltntion  thafaillawiof  Bgenei*!  tbe   conrti  an  admontihed  to  aroid,  if 

nature   shall   have  a  uniform  operatian  pouible,  tnch  an  interpretation  ai  would 

throughout  the  State."    Another  clauae  giTe  a  itatuta  a  retroipectire  operation, 

provided  that  all  lawi  then  in  force,  not  baa  but  a  limited  application,  it  any,  to 

inconsiitent  with  the  conatitntion,  abould  tbe  conitniolion  of  a  constitution.  When, 

continue  in  force  Dntil  amended  or  re-  therefore,  we  read  in  the  proviiion  under 

pealed.    AUbjer  waa  con-rtcted  and  len-  consideration,  tliat  the   ilockbolden   of 

tenced  to  impriionment  under  a  errmea  erery  hanking  corptntion  iball  be  inb- 

act  prarlouily  in  force  applicable  to  Ham-  Ject  to  a  certain  liabilitj',  we  are  to  attrib- 

ilton  County  oiil;,  and  the  question  wu,  ute  to  the  language  iti  natural  meaning, 

whetherthat  actwai  notinconiiitentwith  without  Inquiring  whether  prirste  Intei^ 

the  pTOTlilon  aba*e  quoted,  and  tiMrefore  eat*  may  not  be  prejudiced  bj  anch  a 

repealed  hj  It.    The  uourt  held  that  the  iweeping  mandate."    The  remark    wa« 

proTiaioo  quoted  eridentlj'  bad  regard  to  oiiMr.M  it  waa  found  that  enoDghappeared 

future  and   not  to  pait  legislation,  and  In  the  constitution  to  ahow  clearjj  that  it 

tlierefore  was  not  repealed.    A  aimllar  wai  intended  to  apply  to  existing,  as  well 

decision  was  made  In  Sute  v.  Barbee,  8  as  to  subsequently  created,  banking  inati- 

Ind.  268.     See  alao  State  V.  Thompson,  3  tattona. 
Kan.  433;  8bck  v.  MayiTille,  «c  B.  B. 
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Jmplicatiotu. 

The  implicataoDs  horn  the  provisions  of  a  oonstitntion  are  some- 
times exceedingly  impoitant,  and  have  large  iDflueuce  npoa  its 
Gonstroction.  In  regard  to  the  Constitution  of  the  United  States 
the  rule  has  been  laid  down,  that  where  a  general  power  is  con- 
ferred or  duty  enjoined,  every  particular  power  necessary  for  the 
exercise  of  the  one  or  the  performance  of  the  other  is  also  con- 
fezred.^  The  same  rule  has  been  applied  to  the  State  constitution, 
with  an  importaJit  modification,  by  the  Supreme  Court  of  Illinois. 
"  That  other  powers  than  those  expressly  granted  may  be,  and 
often  are,  conferred  by  implication,  is  too  well  settled  to  he 
'doubted.  Under  every  constitution  the  doctrine  of  impti-  [*  64] 
cation  must  be  resorted  to,  in  order  to  carry  out  the  gen- 
eral grants  of  power.  A  constitution  cannot  from  its  very  nature 
enter  into  a  minute  specification  of  all  the  minor  powers  naturally 
and  obviously  included  in  it  and  flowing  from  the  great  and  impor- 
tant ones  which  are  expressly  granted.  It  is  therefore  establisbed 
as  a  general  rule,  that  when  a  constitution  gives  a  general  power, 
or  enjoins  a  duty,  it  also  gives,  by  implication,  every  particular 
power  necessary  for  the  exercise  of  the  one  or  the  performance  of 
the  other.  The  implication  under  this  rule,  however,  must  be  a 
necessary,  not  a  conjectural  or  argumentative  one.  And  it  is 
farther  modified  by  another  rule,  that  where  the  means  for  the 
exercise  of  a  granted  power  are  given,  no  other  or  different  means 
can  be  implied,  as  being  more  effectual  or  convenient."  ^  The 
rule  applies  to  the  exercise  of  power  by  all  departments  and  all 
officers,  and  will  be  touched  upon  incidentally  hereafter. 

Akin  to  this  is  the  rule  that  "  where  the  power  is  granted  in 
general  terms,  tiie  power  is  to  be  construed  as  coextensive  with 
die  terms,  unless  some  clear  restriction  upon  it  is  dedacible  [ex- 
preealy  or  by  implication]  from  the  context." '  This  rule  has 
been  so  ^qnentiy  applied  as  a  restraint  upon  legislative  en- 

'  StOTT  OD   ConiL  S  430.     See  «Uo  v*da  it  hu  been  held  that  a  conitltutloiuil 

United  SUtea  v.  Titber,  3  Cimnch,  366 ;  proTiiion  that  the  countiei  (hftll  prorida 

KcCBlloeh  V.  Mtrjimi,  4  Wheat  810 ;  for  their  paapen  niU  preclude  a  Stale 

Korthveeteni    FertUUng   Co.  «.   fiyda  ■aflnm  for  the  poor.    Suteo.  HaUock,14 

h(k.70in.«S4.  Ner.  a02;  1.0,88  Am.  Hep.  560. 

*  Retd  V.  People,  8  ni.  79,  83.    See  *  Storr  on  Coiiit.S§  424-420.    8e«Da 

Irtdier  V.  OUver,  26  Ark.  289.    In  Ne-  Fnge  Coon^  n,  Jenka,  66  UL  87<>. 
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CToaohment  upon  the  grant  of  power  to  the  judiciaij,  Uiat  ve 
shall  content  ourselves  in  this  place  with  a  reference  to  the  cases 
coUected  upon  this  subject  and  given  in  another  chapter.^ 

Another  rule  of  construction  is,  that  when  the  constitution 
defines  the  circumstances  under  which  a  right  may  be  exercised 
or  a  penalty  imposed,  the  specification  is  an  implied  prohibition 
agaiiist  legislative  interference  to  add  to  the  condition,  or  to 
extend  the  penalty  to  other  cases.  On  this  ground  it  has  been 
held  by  the  Supreme  Court  of  Maryland,  that  where  the  consti- 
tution defines  the  qualifications  of  an  officer,  it  is  not  in  the  power 
of  the  legislature  to  change  or  superadd  to  them,  unless  the  power 
to  do  BO  is  expressly  or  by  necessary  implication  conferred  by  the 
constitution  itself.'  Other  cases  reci^nizing  the  same  principle 
are  referred  to  in  the  note.* 

["  66]    •  The  JAght  which  the  Purpote  to  be  aceomplUhed  may 
afford  in   Cotutruction. 

The  considerations  thus  far  suggested  are  such  as  have  no 
regard  to  extriusic  circumstances,  but  are  those  by  the  aid  of 
which  we  seek  to  arrive  at  the  meaning  of  the  constitution  from 
an   examination   of  the   words  employed.     It  is  possible,  how- 

<  Bee  pott,  pp.  •87-116.  ground)  for  remoTing  an  ofBcer :  Lowe  d. 

*  Thoma»  v.Oweat.A  Md.  189.  And  CommoDvesllh.S  Het.  (Ej.)  237;  Brown 
■ee  Barker  c.  People,  8  Cow.  6S6;  Mxtter  ■>.  QroTer,6Baili,l ;  nor  change  the  com- 
of  Donej,  7  Port.  293.  peniatloo  preacribed  by  the  conititutioD : 

*  The  legitlature  cannot  add  to  the  Ring  n.  Hunter,  6S  N.  C.  SOS ;  not  pro- 
conititulional  qnaliflcationi  of  Toten :  Tide  for  the  choice  of  offlcera  a  different 
Riion  D.  Fair,  24  Aik.  161 ;  St  Joaeph,  mode  from  that  preicribed  by  the  conati- 
&c.  B.  R.  Co.  EF.  Buchanan  County  Court,  tntion:  People  n.  Raymond,  S7  M.  Y.428: 
89  Mo.  486;  SMte  d.  William*,  5  Wit.  Dgtoj  d.  Kgw  York,  36  Barb.  264;  22 
308;  State  t>.  Baker,  88  Wii.  71 ;  Hon-  How.  Pr.  226;  People  v.  Blake,  49  Barb, 
roe  V.  CoUini,  17  Ohio  St.  G6fi ;  Sute  e.  9 ;  People  v.  Albertion,  &£  N.  T.  GO; 
Sjmondi,  G7  Me.  148 ;  Siale  v.  Statcn,  6  Oplnioot  of  Juticet,  117  Haia.  603 ; 
Cold.  238;  Daiie*  <:.  McKeeby,  6  Nev.  State  v.  Oolditncker,  40  Wu.  124;  tee 
86ft ;  McCafferty  v.  Onyer,  69  Penn.  St.  pott,  p.  •  277,  note.  A  lepilatiTe  exten- 
109 ;  Quinn  c.  Stale,  86  Ind.  486 ;  Clayton  tion  of  an  elective  office  it  Told  at 
V.  Hairii,  7  Nev.  64  ;  Randolph  e.  Good,  applied  to  incumbenU.  People  n.  Mc- 
8  W.  Va.  661 ;  nor  ihorten  the  conilitii-  Kinney,  62  N.  Y.  874, 

tional  term  of  an  office:  Howaid  ■>.  State,  It  is  not  nncwnaUtntional  to  allow  tbe 

10  Ind.  09 ;  Cotten  ■>.  Elllt,  7  Jonet,  N,  C.  goTernor  to  tupply  temporary  racaiidet 

646 ;  and  tee  poM,  p.  '  276,  note ;  nor  ex-  in  offlcei   which  under  the  conatltntion 

tend  the  conMltutlonal  term  :  People  r.  ai«  electire.    Spragne  v.  Brown,  40  Wia. 

BuU,4elf.  Y.  67;  Ooodln  d.  Thoman,  10  S12. 
Kan.  191  ;  nor  add  to  tbe  emuUtotional 
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eTer,  that  after  we  shall  have  made  nse  of  all  the  lights  which 
the  iDstraraent  itself  affords,  there  may  still  be  doubts  to  clear 
up  and  ambigaities  to  explain.  Then,  and  only  then,  are  we 
warranted  in  seeking  elsewhere  for  aid.  We  are  not  to  import 
difficulties  into  a  constitution,  by  a  consideration  of  extrinsic 
&ct8,  when  none  appear  upon  its  face.  If,  however,  a  difficulty 
really  exists,  which  an  examination  of  every  part  of  the  instru- 
ment does  not  enable  us  to  remove,  there  are  certain  extrinsic 
fuds  which  may  be  resorted  to,  and  which  are  more  or  less  satis- 
factory in  the  light  tbey  afford.  Among  these  aids  is  a  contem- 
plation of  the  object  to  be  aeeompliahed  or  the  mischief  designed  to 
be  remedied  or  guarded  agaiiut  by  the  clause  in  which  the  ambigu- 
ity is  met  with.'  "  When  we  once  know  the  reason  which  alone 
detennined  the  will  of  the  law-makers,  we  ought  to  interpret  and 
apply  the  words  used  in  a  manner  suitable  and  consonaut  to  that 
reason,  and  as  will  be  best  calculated  to  effectuate  the  intent. 
Great  caution  should  always  be  observed  in  the  application  of 
this  role  to  particular  given  cases  ;  that  is,  we  ought  always  to  be 
certain  that  we  do  know,  and  have  actually  ascertained,  the  true 
and  only  reason  which  induced  the  act.  It  is  never  allowable  to 
indulge  in  vague  and  uncertain  conjecture,  or  in  supposed  rea- 
sons and  views  of  the  framers  of  an  act,  where  there  are  none 
known  with  any  degree  of  certainty." '  The  prior  state  of  the 
law  will  sometimes  furnish  the  due  to  the  real  meaning  of  the 
ambiguous  provision,"  and  it  is  especially  important  to  look  into 
it  if  the  constitntion  is  the  successor  to  another,  and  in  the  par- 
ticular in  questJon  essential  changes  have  apparently  been  made.* 


•  Proceeding)  of  the  Constitutional  Convention.        [•  66  j 

When  the  inquiry  is  directed  to  ascertwning  the  mischief  de- 
ugned  to  be  remedied,  or  the  purpose  sought  to  be  accomplished 
by  a  particular  provision,  it  may  be    proper  to  examine  the 

1  Alexander  r.   Worth inKton,  6   Hd.  *  Bdtimore    e.   State,    16    Hd.    876; 

471;  Dktrict  TowMliip  c.  Dnbnqiie.   7  Henr;  n.  Tilinn,  19  Vt.  447;  HBm[I[(iii 

IOW&.382.    See  Smith  v.  People,  47  K.  v.   SL  LonSj  Countj   Conrt,  16  Ho.  3; 

T.  830 ;  People  p.  Potter,  47  N.  T.  876 ;  People  d.  Glee.  26  Midi.  88 ;   BerrU  o. 

iUll  V.  Chadwick,  46  IIL  28 ;  Skwjar  e.  Beattf,  82  MiM.  52 ;  Bandel  ».  Iiuc,  IS 

buanacm  Co.,  4»  VL  007.  lid.  202 ;  Btor.T  on  Conit.  {  428. 

■  Smith  on  Sut  and  Gout  Conatmo-        *  People  c.  Blodgett,  18  MitdL  I2T, 

tioa,  OM.    See  ilio  remark*  of  Srannn,  147. 
J.,  te  FMple  r.  Purdj,  2  HiU,  35-«7. 
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proceedings  of  the  conveDtion  whioh  framed  the  instrument.' 
Where  the  proceedings  clearly  point  out  the  purpose  of  the  i»o- 
visioQ,  the  aid  will  be  valuable  and  satisfactory  ;  but  nhere  the 
question  is  one  of  abstract  meaning,  it  will  be  difficult  to  derive 
from  this  source  much  reliable  aasistancQ  in  interpretation. 
Every  member  of  such  a  convention  acts  upon  such  motives  and 
reasons  as  influence  him  personally,  and  the  motions  and  debates 
do  not  necessarily  indicate  the  purpose  of  a  majority  of  a  conven- 
tion in  adopting  a  particular  clause.  It  ia  quite  possible  for  a  clause 
to  appear  so  clear  and  unambiguous  to  the  members  of  a  con- 
veotiou  as  to  require  neither  discussion  nor  illustration  ;  and  the 
few  remarks  made  concerning  it  in  the  convention  might  have  a 
plain  tendency  to  lead  directly  away  from  the  meaning  in  the 
minds  of  the  majority.  It  is  equally  possible  for  a  part  of  tbe 
members  to  accept  a  clause  in  one  sense  and  a  part  in  another. 
And  even  if  we  were  certain  we  had  attained  to  the  meaning  of 
the  convention,  it  is  by  no  means  to  be  allowed  a  controlling  force, 
especially  if  that  meaning  appears  not  to  be  the  one  which  the 
words  would  most  naturally  and  obviously  convey.'  For  as 
tbe  constitution  does  not  derive  its  force  from  the  convention 
which  framed,  but  from  the  people  who  ratified  it,  the  intent  to 
be  arrived  at  is  that  of  the  people,  and  it  is  not  to  be  supposed 
that  they  have  looked  for  any  dark  or  abstruse  meaning  in  the 
words  employed,  but  rather  that  they  have  accepted  them  in  the 
sense  most  obvious  to  the  common  understanding,  and  ratified 
the  instrument  in  the  belief  that  that  was  tbe  sense  designed  to 
be  conveyed.'  These  proceedings  therefore  are  less  conclu^ve 
of  the  proper  constroction  of  the  instrument  than  are  legislative 

proceedings  of  the  proper  construction  of  a  statute ;  since 
[*  67]    in  the  latter  case  it  is  the  intent  of  the  *  legislature  we 

seek,  while  in  the  former  we  are  endeavoring  to  arrive  at 
the  intent  of  the  people  through  the  discussions  and  deliberations 
of  their  representatives.  The  hietory  of  the  calling  of  the  con- 
vention, the  causes  which  led  to  it,  and  the  discussions  and  issues 

>  P«r    WidmnA,  ChsncelloT,  CoutaDt         ■  Tarlor  v.  Tajlor,  10  Minn.  107.  And 

B.  People.  11  Wenrl.  Gil.  618,  and  Clark  i>.  lee  Eakin  o.  Baub,  1 J  8.  &  R.  S63 ;  Ald- 

Peaple,26Wend.699.002;perCmiJon,J.,  ridge  v.  WilUanu,  8  How.  1;   Suto  o. 

People  V.  FuTdj,  2  Hill,  31 ;  People  o.  S.  Doron,  &  Nev.  S09. 

T.  Central   Railroad  Co.,  2i  S.  T.  485.         «  State  c  Mace,  e  Hd.  38T;  Hanlf  a. 

See  State  <'.  Kennon,  7   Ohio  8t.  6M;  Slate,  7  Hd.  135;  HiUi  t>.  Chicago, 00 HI. 

Wiiconain  Cent.  R.  R.  Co.  ■>.  Taylor  Co.  86;  Baardalown  e.  Virgliiia,  76  HL  84. 
1  Am.  &  Eng.  R.  R.  Co*.  032. 
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before  the  people  at  the  time  of  the  election  of  the  delegates,  will 
Bometimes  be  quite  as  instructive  and  satisfactory  as  anything  to 
he  gathered  from  the  proceedings  of  the  convention. 

Contemporanetnu  and  Practical  Conatmction. 

An  important  question  which  now  suggests  itself  is  this  :  How 
£u  the  contemporaneous  interpretation,  or  the  subsequent  practi- 
cal coDstruction  of  any  particular  provision  of  the  constitution,  is 
to  have  weight  with  the  courts  when  the  time  arrives  at  which  a 
jadicial  decision  becomes  necessary.  Contemporaneous  interpre- 
tation may  indicate  merely  the  understanding  with  which  the 
people  received  it  at  the  time,  or  it  may  be  accompanied  by  acts 
done  in  putting  the  instrument  in  operation,  and  which  neces- 
sarily assume  that  it  is  to  be  construed  in  a  particular  way.  In 
the  first  case  it  can  have  very  little  force,  because  the  evidences 
of  the  public  understaudiug,  when  nothing  has  been  done  under 
the  provision  in  question,  must  always  of  necessity  be  v^ue  and 
indecisive.  But  where  there  has  been  a  practical  construction, 
which  has  been  acquiesced  in  for  a  considerable  period,  consider-, 
ations  in  favor  of  adhering  to  this  construction  sometimes  present 
themsetves  to  the  courts  with  a  plausibility  and  force  which  it  is 
not  easy  to  resist.  Indeed,  where  a  particular  construction  has 
been  generally  accepted  as  correct,  and  especially  when  this  has 
occurred  contemporaneously  with  the  adoption  of  the  constitution, 
and  by  those  who  had  opportunity  to  understand  the  intention  of 
the  instrument,  it  is  not  to  be  denied  that  a  strong  presumption 
exists  that  the  construction  rightly  interprets  the  intention.  And 
where  this  has  been  given  by  officers  in  the  discharge  of  their 
official  duty,  and  rights  have  accrued  in  reliance  upon  it,  which 
would  be  divested  by  a  decision  that  the  construction  was  erro- 
neous, the  argument  ab  inconv^ntenti  is  sometimes  allowed  to  have 
very  great  weight. 

The  Supreme  Court  of  the  United  States  has  had  frequent 
occasion  to  consider  this  question.     In  Stuart  v.  Laird,'  decided 
in  1803,  that  court  sustained  the  authority  of  its  members  to  sit  as 
circuit  judges  on  the  ground  of  a  practical  construction, 
*  commencing  with  the  oi^nization  of  the  government.    [*  68] 

In  Martin  v.  Hunter's  Lessee,^   Justice  Story,  after 
1  1  Craocb,  2».  *  1  Wheat  301,  861.    See  Storj  on  Conat  H  406-408. 
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balding  that  the  appellate  power  of  the  United  States  extends  to 
cases  pending  in  the  State  courts,  and  that  the  25th  section  of  the 
Judiciaiy  Act,  which  authorized  its  exercise,  was  supported  b^ 
the  letter  and  spirit  of  the  CooBtitution,  proceeds  to  say :  "  Strong 
as  this  conclusion  stands  upon  the  general  language  of  the  Con- 
stitution, it  may  still  derive  support  from  other  sources.  It  is  an 
historical  fact,  that  this  exposition  of  the  Constitution,  extending 
its  appellate  power  to  State  courts,  was,  previous  to  its  adoption, 
uniformly  and  publicly  avowed  by  its  friends,  and  admitted  by 
its  enemies,  as  the  basis  of  their  respective  reasonings  both  in  and 
out  of  the  State  conventions.  It  is  an  historical  fact,  that  at  the 
time  when  the  Judiciaiy  Act  was  submitted  to  the  deliberations 
of  the  First  Congress,  composed,  as  it  was,  not  only  of  men  of 
gteat  learning  and  ability,  but  of  men  who  bad  acted  a  principal 
pai-t  in  framing,  supporting,  or  opposing  that  Constitution,  the 
same  exposition  was  explicitly  declared  and  admitted  by  the 
friends  and  by  the  opponents  of  that  system.  It  is  an  historical 
fhot,  that  the  Supreme  Court  of  the  United  States  have  from  time 
to  time  sustained  this  appellate  jurisdiction  in  a  great  variety  of 
oases,  brought  from  the  tribunals  of  many  of  the  most  important 
States  in  the  Union,  and  that  no  State  tribunal  has  ever  breathed 
a  judicial  doubt  on  the  subject,  or  declined  to  obey  the  mandate 
of  the  Supreme  Court,  until  the  present  occasion.  This  weight 
of  contemporaneous  exposition  by  all  parties,  this  acquiescence 
by  enlightened  State  courts,  and  these  judicial  decisions  of  the 
Supreme  Court  through  so  long  a  period,  do,  as  we  think,  place 
the  doctrine  npon  a  foundation  of  authority  which  cannot  be 
shaken  without  delivering  over  the  subject  to  perpetual  and 
irremediable  doubts."  The  same  doctrine  was  subsequently  sup- 
ported by  Chief  Justice  MarthaU  in  a  case  involving  the  same 
p<nnt,  and  in  which  he  says  that  "great  weight  has  always  been 
attached,  and  very  rightly  attached,  to  oontempoianeous  exposi- 
tion."^ 

In  Bank  of  United  States  v.  Halstead  '  the  question  was  made, 

whether  the  laws  of  the  United  States  authorizing  the  courts  of 

the  Union  so  to  alter  the  form  of  process  of  execution  used  in  the 

Supreme  Courts  of  the  States  in  September,  1789,  as  to 

[•■69]    subject  to  •execution  lands  and  other  property  not  thus 

subject  by  the  State  laws  in  force  at  that  time,  were  con- 

1  Cobmi  p.  Vtagiaia.  8  Wbeat  SM,  41&  <  10  Wheat.  51,  OS. 
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■titatioDal ;  and  Mr.  JuBtice  Th<mipton,  in  language  similar  to 
that  of  Chief  Jastice  Mankall  in  the  preceding  case,  says  :  "  If 
any  doubt  existed  whether  the  act  of  1792  Teste  snob  power  in 
ibe  conrta,  or  with  respect  to  its  constitutionality,  the  practical 
emsbtlction  given  to  it  ought  to  have  great  weight  in  deteimining 
both  qaeations."  And  Mr.  Justice  Johngon  assigns  a  reason  for 
diis  in  a  subsequent  case :  "  Every  candid  mind  will  admit  that^ 
thb  is  a  very  different  thing  from  contending  that  the  freqnenf 
repetition  of  wrong  will  create  a  right.  It  proceeds  upon  the 
presumption  that  the  oontemporaries  of  the  Constitution  have 
claims  to  onr  deference  on  the  question  of  right,  because  they  had 
the  best  opportunities  of  informing  themselves  of  the  understand- 
ing of  the  framera  of  the  Constitntaon,  and  of  the  sense  put  upon 
it  by  the  people  when  it  was  adopted  by  them."  *  Like  views  have 
been  expressed  by  Chief  Justice  Wa^  in  a  recent  deci^on.* 

Great  deference  has  been  paid  in  all  cases  to  the  action  of  the 
execntive  department,  where  its  officers  have  been  called  upon, 
under  the  responsibilities  of  their  official  oaths,  to  inaugurate  a 
new  system,  and  where  it  is  to  be  presumed  they  have  carefully 
and  conscientiously  weighed  all  considerations,  and  endeavored 
to  keep  within  the  letter  and  the  spirit  of  the  Constitution.  If 
the  question  involved  is  really  one  of  doubt,  the  force  of  their' 
judgment,  especially  in  view  of  the  injurious  consequences  that 
may  result  from  disregarding  it,  is  fairly  entitled  to  turn  the  scale 
in  the  judicial  mind.' 

Where,  however,  no  ambiguity  or  doubt  appears  in  tbe  law,  we 
tiiink  the  same  rule  obtains  here  as  in  other  oases,  that  the  court 

1  Ogden  e.  SiiDnden,  12  Wbeat.  200.  68;  Norrii  n.  Cljmar,  2  Penn.  St  27?; 

Sea  Flk*  v.  Xxgmm,  U  Ho.  IBl ;  Slate  n.  Hoen  v.  City  at  BeuUng.  Zl  Peon.  8>. 

Faikii»on,&  Ner.  16.  1B8;    WuhingtOD  v.  Pige,  4  Cal.  88S; 

*  Minor  ■>.  Happertett,  21  WtSL  102.  Soi^tt  v.  Laplce,  8  How.  48 ;  Biuell  v. 

And  ns  CdUni  r.  Handenoii,  11  Bath,  Penrow,  8  How.  S17  ;  Troop  c.  Haight. 

74,03.  Hopk.  239;  United  Statai  v.  Oilmon.  8 

■  DnioaIiininiK«Co.ti.Hoge,21How.  WhU.  830;  Hedgecock  c.  DitIi,  S4N.  C 

85,  66;    Edw«rd'(  Leuea  v.  Darby,  12  860;    Lafiiyetto,  ftc.  R.  R.  Co.  i.  G«iger, 

WhMt.  sot ;  Haghea  v.  Hngbea,  4  T.  B.  84  ImL  ISfi ;  Bonn  v.  People,  4&  HI.  897 ; 

■onr.  42 ;  Chamber*  v.  Fltlt,  22    Tex.  Scanlan  d.  Child*,  S3  Wl«.  66S ;  Pairtaolt 

KM ;  Britton  r.  Ferry,  14  Hich.  58 ;  Bay  v.   Miaener.  20  Minn.   S9fl.     Where  the 

□ty   c.  Bute  Treainrer,  23  Hich.  409;  conititutlon  has  been  conatnied  by  tbe 

PhuMiMr  V.  Flmmier,  87  Mlu.  186 ;  Bur-  polHieal  departmetiu  of  the  government 

gtn  o.  Pne,  2  OiU.  11 ;  Stale  v.  Hayhew,  in  iu  application  to  a  political  qaeition, 

1  OiU,  487 ;  Content  v.  People.  11  Wend,  the  coarta  will  not  oni^glTe  great  condd- 

611 ;  People  v.  Dayton,  66  N.  T.  367  ;  eratlon  to  their  action,  bnt  wilt  generally 

BaltfanM  p.  Bikte,  16  Ud.  STB ;  Pamen'  Mk>«  tbe  eonttniction  implidtly.    Peo. 

aod  Itoehwik*'  Bank  v.  Smith,  8  8.  *  B.  pte  «.  Superriion  of  U  SaUe,  100  HL  496. 
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should  confine  its  attention  to  the  law,  and  not  allow  extrinsic 
circumstances  to  introduce  a  difiBcuIty  where  the  language  is  plain. 
To  allow  force  to  a  practical  construction  in  such  a  case  would  be 

to  suffer  manifest  perversions  to  defeat  the  evident  pur- 
[*  70]    pose  of  the  *  law-makers.     "  Contemporar;  construction 

.  .  .  can  never  abrogate  the  text;  it  can  never  fritter 
away  its  obvious  sense  ;  it  can  never  narrow  down  its  true  limita- 
tions ;  it  can  never  enlarge  its  natural  boundaries."  '  While  we 
conceive  this  to  be  the  true  and  only  safe  rule,  we  shall  be  obliged 
to  confess  that  some  of  the  cases  appear,  on  first  reading,  not  to 
have  observed  these  limitationa.  In  the  case  of  Stuart  v.  Laird,* 
above  referred  to,  the  practical  construction  was  regarded  as  con- 
clusive. To  the  objection  that  the  judges  of  the  Supreme  Court 
had  no  right  to  sit  as  circuit  ju^es,  the  eoart  say:  "  It  is  suffi- 
cient to  observe  that  practice  and  acquiescence  under  it  for  a 
period  of  several  years,  commencing  with  the  organization  of  the 
judicial  system,  affords  an  irresistible  answer,  and  has  indeed  fixed 
the  construction.  It  is  a  contemporary  interpretation  of  the  most 
forcible  nature.  This  pi-actical  exposition  is  too  strong  and  obsti- 
nate to  be  shaken  or  controlled.  Of  course  the  question  is  at  rest, 
and  ought  not  now  to  be  disturbed."  This  is  certainly  very  strong 
language  ;  but  that  very  similar  in  character  was  used  by  the  Su- 
preme Conrt  of  Massachusetts  iu  one  case  where  lat^e  and  valu- 
able estates  depended  upon  a  particular  construction  of  a  statute, 
and  very  great  mischief  would  follow  from  cbaDging  it.  The  court 
said  that,  "  although  if  it  were  now  ret  irUegra,  it  might  be  very 
difficult  to  maintain  such  a  construction,  yet  at  this  day  the  argu- 
ment ah  inconvenienti  applies  with  great  weight.  We  cannot 
shake  a  principle  which  in  practice  has  so  long  and  so  extensively 
prevailed.  If  the  practice  originated  in  error,  yet  the  error  is  now 
80  common  that  it  must  have  the  force  of  law.  The  legal  ground 
on  which  this  provision  is  now  supported  is,  that  long  and  contin- 
ued usage  furnishes  a  contemporaneous  construction  which  must 
prevail  over  the  mere  technical  import  of  the  words."  '  Language 
nearly  as  strong  was  also  used  by  the  Supreme  Court  of  Maryland, 

I  Story  OD  ConiU  S  *')^■     -And  m«    of  CI.  Hep.  613 ;  a.  o.  in  emiT,  91  U.  S. 
Eruw  f.  Mjen,  2&  Penn.  St.  116 ;  Sadler     Bep.  72. 
D.  Langham,  U  Ala.  311 ;  Baron  v.  Firat         *  1  Cranch,  2M. 

PuUh  in  Falmaath,  6  Mau.  401 ;  Uoion  *  Rogen    v.   Goodwin,  2  MaM.   476. 

Paciflc  R.  R.  Co.  o.  Uolud  SutM,  10  Ct.    See  alio  FaU  r.  Hanlrigg,  4S  Lid.  676 ; 
ScMiUn  V.  Child*,  83  Wis.  603. 
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where  the  point  involved  was  the  poasession  of  a  certain  power  by 
the  legislature,  which  it  had  coastantly  exeroiaed  for  nearly  sev- 
enty years.' 

It  is  believed,  however,  that  in  each  of  these  cases  an  examina- 
tion of  the  Constitution  left  in  the  minds  of  the  judges 
sufficient  '  doubt  upon  the  question  of  its  violation  to  [  *71] 
warrant  their  looking  elsewhere  for  aids  in  interpretation, 
and  that  the  cases  are  not  in  conflict  with  the  general  rule  as 
above  laid  down.  Acquiescence  for  no  length  of  time  can  legalize 
a  clear  usurpation  of  power,  where  the  people  have  plainly  ex- 
pressed  their  will  in  the  Constitution,  and  appointed  judicial  tri- 
bunals to  enforce  it  A  power  is  frequently  yielded  to  merely 
because  it  is  claimed,  and  it  may  be  exercised  for  a  long  period, 
in  violation  of  the  constitutional  prohibition,  without  the  mischief 
which  the  ConstitntdoD  was  designed  to  guard  against  appearing, 
or  without  any  one  being  sufBciently  interested  in  the  subject  to 
raise  the  question ;  but  these  circumstances  cannot  be  allowed  to 
sanction  a  clear  infraction  of  the  Constitution.'  We  think  we 
allow  to  contemporary  and  practical  construction  its  full  legiti- 
mate force  when  we  suffer  it,  where  it  is  clear  and  uniform,  to 
solve  in  its  own  favor  the  doubts  which  arise  on  reading  the 
inatroment  to  be  construed.' 

I  Stata  V.   Hajrhe*,  2  Oill,  187.    In  than  when  tt  concern*  th«  lubitance  of 

Em«x  Co.  e.  Pacific  Hilli,  14  AUen,  389,  legfilatlon;  and  if  the  objection  is  parel^ 

tbs  Bnpreme  Court  of  Mutachuaetta  ex-  teclinica],  long  acquieacence  will  be  con- 

pr«Mcd  the  opinion  tliat  Ihf  constitnttoa-  cluiire  agabtt  It    Continental  Inlp.  Co. 

■Iit7  of   the   «cu   of  ConjrreM  making  tr.  Phelps,  47  Mich.  299. 
tremimj  notei  a  legal  tender  ought  not  to  *  There   ara  csaes   which  clearlj  go 

be  fa«Bted  bj  a  State  court  aa  open   to  fnrther  than  an;  we  have  quoted,  and 

diacDMion  after  the  noiei  had  practically  which  lostain    tepilative   action   which 

constituted  the  carrencj  of  the  country  they  hold  to  be  tuurpation,  on  the  lote 

forflrejeara.    At  a  ilill  later  day,  how-  ground  of  long  acquiescence.    Thna  in 

exer,  the  jndget  of  the  Supreme  Court  of  Brigham  d.  Miller,  17  Ohio.  440,  the  que*- 

tlie   United  Slates  held  these  acts  void,  tlon  wai,  Has  tlie  leglslatore  power  to 

thoDgh  they  afterward!  receded  from  thla  grant  divorces !    The  court  eay  :   "  Oor 

poaitJoii.  legislature  have  aasumed  and  ezerciied 

■  Bee  further,  on  this  subject,  the  case  this  power  for  a  period  of  niore  than  forty 

of  Sadler  a.  Langham,  34  Ala.  SIl,  834 ;  yeara,  although  a  clear  and  palpable  aa- 

Pe<9le  B.  Allen,  43  N.  Y.  STB ;  Brown  c.  sumption  of  power,  and  an  encroachment 

State,  6C^  GS5;  Hahn  v.  Cnlted  States,  upon  the  judicial  department,  in  violation 

14  Ct.  of  CI.  306;  Swift  v.  United  States,  of  the  Conatttatlon.    To  deny  this  Iong> 

14  Ct.  ot  CI.  461.    Practical  acquieacence  exercised  power,  and  declare  all  the  cou- 

in  a  supposed  tmconaUtutional  law  is  en-  sequences  leaulcing  from  it  void,  is  preg- 

lilled  to  mnch  greater  weight  when  the  nant   with   fearful   consequences.    If   it 

defect  which  ia   pointed  out  relatea  to  affected  only  the  rights  of  property,  we 

waw  forms  of  espteasi<M)  or  elMctiiient  ahonld  not  heajtate;  but  second  marriages 
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[*  72]  •  Ui^'utt  ProvittoM. 

We  hsTe  elsewhere  expreased  the  opinion  that  a  statnto  caitnot 

be  declared  void  on  the  ground  solely  that  it  is  repugnant 

[*  78]    to  a  supposed  general  intent  or  *  spirit  which  it  is  thought 

pervades  or  lies  concealed  in  the  Constitution,  but  vholly 

h*Te  been  oontrftcted  and  children  bom,  aixler  tbe  general  \aw,  uid  thii  wittiaal 
and  it  wouM  butardize  all  theie,  although  any  recital  bj  way  of  preamble,  a*  la  the 
bom  under  the  011011011  of  an  apparent  act  lo  incorporate  the  Central  Railroad 
wedlock,  Mitborixed  by  an  act  of  the  legi*-  Company.  That  preamble  waa  placed 
lature  before  they  were  bom,  and  in  con-  there  by  the  writer  o(  thli  opinion,  and  a 
•equenceofwhich  the  retatian  waa  formed  itrict  compliuice  with  thit  claiue  of  the 
whk^  piTe  them  l^b.  On  ■eoount  of  ConititatioD  would  hare  rendered  It  no- 
jAeie  ehildren,  and  lor  them  only,  we  cetMry  Jo  erei;  aubtequent  Act  But  tbe 
be«LUte.  And  In  view  of  this,  we  are  leglslatare,  [o  their  wisdom,  hare  tliougbt 
constrained  to  content  oonelTei  with  aiiD*  differently,  and  hare  acted  differently, 
ply  declaring  that  the  eierciae  of  the  pow-  nntit  now  our  (pedal  legislation  and  ila 
er  of  granting  diTorces,  on  the  part  of  the  mischiefs  are  beyond  recovery  or  rem- 
legislatm^,  is  anwarranted  and  nnconsti-  edy."  These  cases  certainly  presented 
(ntional,  an  encroachment  upon  the  dutie*  very  strong  motives  for  declaring  ti»  law 
of  tlie  Judiciary,  and  a  striking  down  of  to  be  what  it  was  not ;  but  it  wouLd  have 
the  dearest  rights  of  individjals,  without  been  interesting  and  useful  if  either  o( 
«ntbority  of  law.  We  tnitt  we  have  said  these  iearsed  courts  had  enumerated  die 
enough  to  vindicate  the  Constitution,  and  evils  that  must  be  placed  in  the  oppceila 
feel  confldent  tliat  no  department  of  state  scale  whea  the  question  is  whether  a  con- 
has  any  disposition  to  violate  it,  and  that  stitutional  rale  shall  be  disregarded  ;  not 
the  evil  will  cesse."  So  In  Johnson  r.  the  least  of  which  is,  (he  encaur^^ment 
Joliel  &  Chicago  Railroad  Co.,  28  III.  202,  of  a  disposition  □□  the  part  of  legislative 
207,  the  question  was  whether  railroad  bodies  lo  set  aside  constitntional  restric- 
corporatiDns  could  be  created  by  special  tioni,  in  the  belief  that,  if  the  uncoostito- 
law,  without  a  special  declaration  by  way  tloiud  law  cau  once  be  pnt  in  force,  and 
of  preamble  that  the  object  to  be  acoom-  large  interests  enlisted  under  it,  the  conrtt 
plished  could  not  be  attained  by  gmeral  will  not  venture  to  declare  it  void,  but 
law.  The  court  tay :  "  It  is  now  too  late  will  submit  to  the  tisurpation,  bo  mattw 
to  make  this  objection,  since,  by  the  ao-  how  grossand  daring.  We  agree  with  tbe 
tion  of  the  general  assembly  under  this  Supreme  Court  of  ludiaoa,  that,  in  constra- 
claase,  special  acts  have  been  so  long  the  ing  constitutions,  courts  have  nothing  to 
order  of  the  day  and  the  ruling  passion  do  with  ihe  argument  ab  inronrtrdaiti,  and 
with  every  legislature  which  has  con-  should  not "  bend  the  Constitution  to  suit 
vened  under  the  Constitution,  until  their  the  law  of  the  hour:"  Greencaslle  Town- 
acts  of  this  description  flU  a  huge  and  ship  r.  Black,  6  Ind.  567,  666;  and  with 
misshapen  volume,  and  important  and  BronsM,  Ch.  J.,  in  what  he  says  in  Oakley 
valuable  HgliU  are  claimed  under  them,  v,  Aspinwali,  3  M.T.  54T,  668 :"  It  Is  hi^ 
The  clause  has  been  wholly  disregarded,  ly  probable  thatinconvenienceewiUiesulI 
and  it  would  now  produce  far-spread  ruin  from  following  the  Constitution  as  it  ia 
to  declare  snch  acts  unconstitutional  and  written.  But  that  consideration  can  hcve 
raid.  It  is  now  safer  and  more  just  to  no  force  with  me.  It  is  not  for  ni,  but  for 
•11  parties  to  declare  that  it  must  be  un-  those  who  maile  the  inttrument,  to  supply 
deratood  that,  in  tlie  opinion  of  the  gen-  its  defects.  If  the  legislature  or  tbe  conrtt 
eral  assembly  a(  tite  time  of  passing  the  may  take  that  office  upon  themselvea,  or 
■pedal  act,  its  object  could  not  be  attained  it,  under  color  of  comtruction,  or  upon 
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nnexpressed,  or  beoaase,  in  the  opimoQ  of  the  court,  it  violaUs 
fondameatal  rights  or  principles,  if  it  was  phased  in  the  exercise 
of  a  power  which  the  Constitution  confers.^  Still  less  will  the 
iDJustice  of  &  constitutional  provision  authorize  ttie  courts  to  dis- 
T^ard  it,  or  indirectly  to  annul  it  by  construiog  it  away.  It  is 
quite  possible  tliat  the  people  may,  under  the  influence  of  tempo- 
my  prejudice,  or  a  mistaken  view  of  public  policy,  incorporate 
provigione  in  their  charter  of  government,  infringing  upon  the 
proper  rights  of  individual  citizens  or  upon  principles  which  ought 
ever  to  be  regarded  as  sacred  and  fundamental  in  republican 
government ;  and  it  is  also  pos^ble  that  obnoxious  classes  may  be 
unjustly  disfranchised.  The  remedy  for  each  injuBtice  must  be 
found  in  the  action  of  the  people  themselves,  through  an  amend- 
ment of  their  work  when  better  counsels  pieviul.  Such  provi- 
Bons,  when  free  from  doubt,  must  receive  the  same  coDstruction 
as  any  other.  We  do  not  say,  however,  that  if  a  clause  should  be 
Jbund  in  a  oonBtitotion  which  should  appear  at  first  blush  to 
demand  a  construction  leadii^  to  monstrous  and  absurd  conse- 
qoences,  it  might  not  be  the  duty  of  the  court  to  question  and 
erossqnestiou  such  clause  closely,  with  a  view  to  discover  iu  it, 
if  possible,  some  other  meaning  more  consistent  with  tbe  general 

anj  other  apedotu  ground,  tbe^  ma;  de-  defects  hj  forced  uid  nnnalaral  conatrqo- 
ptrt  from  that  which  ii  plilnly  declared,  tioni,  thej  Inflict  a  wound  upoD  the  Con- 
^people  maxwell deapiir of erer being  ttitution  which  noihiDg  qui  heal.  One 
•bte  to  ■«!  anj  boiindu7  tc  the  powen  of  ilep  taken  by  the  legislature  or  tbe  judi- 
tbe  goremmant.  Written  const! tutioDi  ciary,  in  enlarging  the  powers  of  the  gOT- 
will  be  more  than  useless.  Belieringas  emment,  opens  the  door  for  ftnoEtier  which 
I  do  tbu  the  incceaa  of  free  institatioDs  will  be  sure  to  follow ;  and  lo  tbe  procew 
d^ends  apoa  *,  rigid  adhereoce  lo  the  goes  on  until  all  respect  for  the  funda- 
ftudamental  law,  I  have  nerer  yielded  to  mental  law  is  lost,  and  the  powera  of  the 
eoDdderationi  of  expediency  in  expound-  goTemment  are  Just  what  those  in  tiathor- 
lag  it.  Thwa  ia  alwayt  mom  plausible  Ity  please  to  caU  them."  Bee  also  Enck- 
naaoD  for  latitodinarian  constrnctioni  Ing  v.  gimmons,  28  Wis.  273.  Whether 
which  are  resorted  to  ftir  the  purpose  of  there  may  not  be  dream  a  lances  uoder 
■cqniringpower;  someetil tobearoided  which  the  State  c«n  he  held  Justly  es- 
er  amne  good  to  be  attained  by  pushing  toppeil  from  alleging  the  invalidilf  of  iU 
the  power*  of  the  gOTertiment  beyond  own  action  In  apportioning  the  political 
tbeir  legitimate  boundary.  It  is  by  yield-  dlTlsions  of  the  State,  and  Impoeing  bur- 
iag  to  snoh  influences  that  OMistitDtions  d<aii  on  citlcens,  where  such  action  has 
are  gradtuUly  UDdetmlned  and  Anally  been  acquiesced  in  for  a  considerable 
oTerthrown.  My  rule  lia*  e»er  been  to  period,  and  rights  have  been  ai:quired 
faUowttwflindamental  law  asit  Is  written,  through  bearing  the  burdens  under  it, MS 
Rgardle**  of  ooDsequoDces.  If  the  law  Rumsey  e.  People,  19  N.  Y.  41 ;  People  *. 
does  not  work  well,  the  peotrie  can  amend  Uajnard,  16  Mich.  470 ;  Kneeland  v.  Mil- 
it;  Md  incoDTeniences  can  be  home  long  wankee,  16  Wii.  464. 
imoo^  to  await  that  prooett.  Bnt  if  the  'See  pott,  p.  ■  171,  and  caaee  Kfaned 
■•Vihmn  or  tb*  coorU  undertake  to  <we  to  in  notee. 
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purposes  and  aims  of  these  iDstrumeDta.    When  sach  a  case  arises, 
it  will  be  time  to  consider  it.^ 


Dutg  in  Cote  of  Doubt. 

But  when  all  the  legitimate  lights  for  ascertuiuDg  the  mean- 
ing of  the  Constitution  have  been  made  use  of,  it  may  still  happen 
that  the  construction  remains  a  matter  of  doubt.  In  such  a  case 
it  seems  clear  that  eveiy  one  called  upon  to  act  where, 
[*  74]  in  his  *  opinion,  the  proposed  action  would  be  of  doubtful 
constitutionality,  is  bound  upon  the  doubt  alone  to  abstain 
from  acting.  Whoever  derives  power  from  the  Constitution  lo 
perform  any  public  function  is  disloyal  to  that  instrument,  and 
grossly  derelict  in  duty,  if  he  does  that  which  he  is  not  reasonably 
satisfied  the  Constitution  permits.  Whether  the  power  be  legisla- 
tive, executive,  or  judicial,  there  is  manifest  disregard  of  consti- 
tutional and  moral  obligation  by  one  who,  haying  taken  an  oath  to 
observe  that  instrument,  takes  part  in  an  action  which  he  cannot 
say  he  believes  to  be  no  violation  of  its  provisions.  A  doubt  of 
the  constitutionality  of  any  proposed  legislative  enactment  should 
in  any  case  be  reason  sufficient  for  refusing  to  adopt  it ;  and,  if 
legislators  do  not  act  upon  this  principle,  the  reasons  upon  which 
are  based  the  judicial  decisions  sastaiuing  legislation  in  very 
many  cases  will  cease  to  be  of  force. 

Direetoty  and  Mandator;/  Promttont. 

The  important  question  sometimes  presents  itself,  whether  we 
are  authorized  in  any  case,  Vf  hen  the  meaning  of  a  clause  of  the 
Constitution  is  arrived  at,  to  give  it  such  practical  construction 
as  wiU  leave  it  optional  with  the  department  or  officer  to  which  it 
is  addressed  to  obey  it  or  not  as  he  shall  see  fit.  In  respect  to 
statutes  it  has  long  been  settled  that  particular  provisions  may  be 
regarded  as  directory  merely ;  by  which  is  meant  that  they  are  to 
be  considered  as  giving  directions  which  ovght  to  he  followed,  but 
not  as  so  limiting  the  power  in  respect  to  which  the  directions 
are  given  that  it  cannot  effectually  be  exercised  without  observing 
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them.  The  force  of  many  of  the  decisions  on  this  subject  will  be 
lesdily  assented  to  by  all ;  while  others  are  sometimes  thought  to 
go  to  the  extent  of  nullifying  the  intent  of  the  legislature  in  essen- 
tial particulars.  It  is  not  our  purpose  to  examine  the  several 
cases  critically,  or  to  attempt —  what  we  deem  impossible —  to 
reconcile  them  all ;  but  we  shall  content  ourselves  with  quoting 
from  a  few,  with  a  view,  if  pi-acticable,  to  ascertaining  some  line 
of  princi[^e  opon  which  they  can  be  classified. 

There  are  cases  where,  whether  a  statute  was  to  be  regarded  as 
merely  directory  or  not,  was  made  to  depend  upon  the  employing 
or  fuling  to  employ  negative  words  plainly  importing  that  the 
act  should  be  done  in  a  particular  manner  or  time, 
and  not  *  otJurvrite.^  The  use  of  such  words  is  often  [*  75} 
conclusive  of  an  intent  to  impose  a  limitation  ;  but  their 
absence  is  by  no  means  equally  conclusive  that  the  statute  was 
not  designed  to  be  mandatory.'  Lord  Manifield  would  Iiave  the 
questiou  whether  mandatory  or  not  depend  upon  whether  that 
which  was  directed  to  be  done  was  or  was  not  of  the  essence  of  the 
thing  required.'  The  Supreme  Court  of  New  York,  in  an  opinion 
afterwards  approved  by  the  Court  of  Appeals,  laid  down  the  rule 
as  one  settled  by  authority,  that  "  statutes  directing  the  mode  of 
proceeding  by  public  officers  are  directory,  and  are  not  regarded 
as  essential  to  the  validity  of  the  proceedings  themselves,  unless  it 
be  so  declared  in  the  statute."  *  This  rule  strikes  us  as  very  gen- 
eral, and  as  likely  to  include  within  its  scope,  in  many  cases,  things 
which  are  of  the  very  essence  of  the  proceeding.  The  questions 
in  chat  case  were  questions  of  irregularity  under  election  laws,  not 
in  any  way  hindering  the  complete  expression  of  the  will  of  the 
electors ;  and  the  court  was  doubtless  right  in  holding  that  the 
election  was  not  to  be  avoided  for  a  failurein  the  officers  appointed 
for  its  conduct  to  comply  in  all  respects  with  the  directions  of 
the  statute  there  in  question.  The  same  court  in  another  case 
say :  "  Statutory  requisitions  are  deemed  directory  only  when  they 
relate  to  some  immaterial  matter,  where  a  compliance  is  a  matter 
(tf  convenience  rather  than  of  substance."  '    The  Supreme  Court 

I  SlaTloa  b.  Haling*,  7  Ind.  144 ;  King  ■  Bex  v.  Lockidale,  1  Butt.  44T. 

*;  InlwIiiUDU  of  SL  Oregoiy,  2  Ad.  &  EU.  •  People  r.  Cook,  14  Barb.  390 ;  ■.  o. 

Mi   KiDf  V.  InhaUunu  of  HipiwHll,  8  8  If.  T.  67. 

B.  AC.  460.  *  People  b.  Scherroerhorn,  19  Qarb. 

*  Diatrict  Town«hlp    b.  Dnbnqae,   7  HO,  US.  If  a  lUtate  impoiet  a  dul;  and 

bwa,  S6S,  9S4.  gj*u  Um  munt  of  performing  tbatdul^. 
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of  Michigan,  in  a  caae  ioTolving  the  validity  of  proceedings  on  tho 
sale  of  land  for  taxes,  lud  down  the  role  that  "  what  the  law 
requires  to  be  done  for  the  protection  of  the  taxpayer  in  mandatory, 
and  cannot  be  i-^arded  as  directory  merely." '  A  similar  rule  wat 
recognized  in  a  recent  case  in  Illinois.  Commissioners  had  been 
appointed  to  ascertain  and  assess  the  damt^e  and  recompense  due 
to  the  owners  of  land  which  might  be  taken,  on  the  real  estate  of 
the  persons  benefited  by  a  certain  local  improvement,  in  proportion 
as  nearly  as  might  be  to  the  benefits  resulting  to  each.    By  the 

statute,  when  the  assessment  was  completed,  the  com- 
[*  76]    missionera  were  to  sign  and  return  the  same  to  the  *  city 

council  within  forty  days  of  their  appointment.  This 
provision  was  not  complied  with,  but  return  was  made  afterwards, 
and  the  question  was  raised  as  to  its  validity  when  thus  made. 
In  the  opinion  of  the  court,  this  question  was  to  be  decided 
by  ascertaining  whether  any  advantage  would  be  lost,  or  right 
destroyed,  or  benefit  sacrificed,  either  to  the  public  or  to  any 
individual,  by  holding  the  provision  directory.  After  remarking 
that  they  had  held  an  assessment  under  the  general  revenue  law, 
returned  after  the  time  appointed  by  law,  na  void,  because  the 
person  assessed  would  lose  the  benefit  of  an  appeal  from  the 
assessment,'  they  say  of  the  statute  before  the  court .-  "  There  are 
no  negative  words  used  declaring  that  the  functions  of  the  com- 
missioners shall  cease  after  the  expiration  of  the  forty  days,  or 
that  they  shall  not  make  their  return  after  that  time ;  nor  have 
we  been  able  to  discover  the  least  right,  benefit,  or  advantage  which 
the  property  owner  could  derive  from  having  the  return  made 

it  romt  be  held  to  be  mandatarj.  Vewiie  matter  of  dlicretioii  uid  no  more;  bat 
V.  China,  60  Me.  618.  "  It  would  not  per-  oot  lo  when  tliey  are  followed  by  wordi 
biipi  be  easy  to  ley  down  any  genetal  rule  of  poaitire  prohibitioiv'  PearM  *.  Mor- 
al to  when  the  proviiioni  ef  a  etalute  are  rive,  2  Ad.  &  EL  06."  Per  Siametod,  J., 
merely  directory,  and  when  mandatory  in  Bladen  n.  Fhiladetphia,  60  Penn.  Sl 
or  ImperatJTe.  Where  the  wnrdi  are  4S4, 460.  And  see  Pittsbiirg  e.  Covntn, 
afflrmative,  and  relate  to  the  manner  io  74  Penn.  St.  400. 

which  power  or  juriadiction  veited  in  a         '  Clark  d.  Crane,  6  Mich.  160,  IM.   See 

public  officer  or  body  is  to  he  exerciled,  alio  Shawnee  County  v.  Carter,  S  Xana. 

and  not  totheUmitaof  thepowerorjtnris-  115.     In  Ute  Awociation  v.  Board   of 

diction   itaelf,  they  may,  and  often  have  Asaeaiore,  19  Mo   612,  it  ii  held  that  a 

been,  conitnwd  to  be  directory ;  bnteeg-  conititutional  proviilon  that   "all  pn>p- 

Btive  wordi,  which  go  to  tlie  power  or  erty  sobjecl  to  taxation  ought  to  be  taxed 

juriadiction  Itaelf,  have  never,  that  I  an  in  proportion  Co  iti  Talue  "  ia  a  prohiU- 

aware  of,  been  brought  witbln  that  cats-  tion  agalnit  tt«  being  taxed  in  any  other 

gory.  '  A  daue  ii  directory,'  aayi  Tom-  mode,  and  the  word  ouglit  ii  mandatory. 
(<m,  J,  'when the protiaioBt  contain m«n        *  Harth  e.  Ciieinat,  14111.228. 
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vithiD  that  time,  and  not  after.  No  tune  is  limited  and  made 
dependent  on  that  time,  within  which  the  owner  of  the  property 
may  i^ply  to  have  the  assessment  reviewed  or  corrected.  The 
next  section  requirea  the  clerk  to  give  ten  days'  uotioe  that  the 
aaseaament  has  been  returned,  specifying  the  day  when  objections 
may  be  made  to  the  aasesBment  before  the  common  counoil  by 
parties  interested,  which  hearing  may  be  adjourned  from  day  to 
day ;  and  the  common  council  is  empowered  in  its  discretion  to 
coafinn  or  annul  the  aeaeesment  altogether,  or  to  refer  it  back  to 
ihe  same  commisuoners,  or  to  obhers  to  be  by  them  appointed. 
Aa  the  propwty  owner  has  the  same  time  and  opportunity  to 
prepare.bimBelf  to  object  to  tiie  assesament  and  have  it  corrected, 
whether  the  return  be  made  before  or  after  the  expiration  of  the 
forty  days,  the  case  differs  from  that  of  Chestnut  v.  Marsh,'  at 
the  very  point  on  which  that  case  turned.  Nor  is  there  any  other 
portion  of  the  chapter  which  we  have  discovered,  bringing  it 
within  the  principle  of  that  case,  wluoh  is  the  well'recognieed 
rule  in  all  the  books." ' 

The  rule  is  nowhere  more  clearly  stated  than  by  Chief  Justice 
jS&iv,  in  Torrey  v.  Milbury,^  which  was  abo  a  tax  case. 
"  In  •  considering  the  various  statutes  regulating  the  as-  ["  77] 
aessment  of  taxes,  and  the  measures  preliminary  thereto, 
it  is  not  always  easy  to  distinguish  which  are  conditions  precedent 
to  the  legality  and  validity  of  the  tax,  and  which  are  directory 
merely,  and  do  not  constitute  conditions.  One  rule  is  very  plain 
and  well  settled,  that  all  those  measures  that  are  intended  for  the 
security  of  the  citizen,  for  ensuring  equality  of  taxation,  and  to 
caable  every  one  to  know  with  reasonable  certainty  for  what  polls 

'  14 111.223.  to  hold  kdj  requirement  of  >  law  miDe- 

*  Wbecier  t>.  Chlc^a,  94  HI.  lOG,  lOB.  cenu?  to  be  complied  with,  hdIsh  it  be 

*  SI  Pidi.  64, 67.  We  commeiul  In  the  inanireit  the  l^Ul&ture  did  not  intend  t« 
•atue  connectiDa  the  riewi  o[  LticU,  Ch.  impoie  the  coniequence  which  would  nat- 
J.,  in  Corbett  *.  Bndlej,  T  Ner.  106;  uralt;  follow  from  ■  non-compliance,  or 
"  When  uij  teqnlremcBt  of  a  italate  it  which  would  remit  from  holding  the  re- 
bell)  to  be  directorj,  and  therefore  not  qnirement  mandatory  or  indiipensable. 
nuteriat  tobe  followed,  ii  ti  upon  the  M-  If  it  be  clear  thftt  no  pennltj  waa  intended 
•wnption  that  the  legiilature  itielf  lo  to  be  impo«ed  (or  a  non-compliance,  then, 
oonaidered  it,  and  did  not  make  the  right  ai  a  matter  of  coarte,  it  it  but  cwTjing 
coolemd  dependent  upon  a  compliance  o&t  the  will  of  the  legiilatnre  to  declare 
with  the  form  preicribed  for  lecuring  it.  the  sUlute  in  that  retpect  to  be  simplj 
It  la  upon  Ihi*  principle  that  the  coortt  directory.  Bat  if  there  be  anything  t« 
«Aen  hold  the  time  deiignaied  in  a  itat  Indicate  the  contrarr,  a  fhU  compllanoe 
ntc,  where  a  thing  ii  te  be  done,  to  be  dl-  with  it  moat  be  enfoiced."  Bee  alio  Unr- 
wnetarj.    No  oanrt  certain!;  hu  th«  ri^t  fiwd  v.  Omaha,  4  Sab.  830. 
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and  for  what  real  and  personal  estate  he  is  taxed,  and  for  what 
all  those  who  are  liable  with  him  are  taxed,  are  conditions  prece- 
dent ;  and  if  thej  are  not  obeerred,  he  is  not  legallj  taxed  ;  and 
he  may  resist  it  in  any  of  the  modes  authorized  by  law  for  con- 
testing the  validity  of  the  tax.  But  many  regulations  are  made  hj 
statutes  designed  for  the  information  of  assessors  and  officers,  and 
intended  to  promote  method,  system,  and  uniformity  in  the  modes 
of  proceeding,  a  compliance  or  non-compliance  with  which  does 
in  no  respect  affect  the  r^hts  of  tax-paying  citizens.  These  may 
be  considered  directory ;  officers  may  be  liable  to  legal  animad- 
version, perhaps  to  punishment,  for  not  observing  them ;  but  yet 
their  observance  is  not  a  condition  precedent  to  the  validity  of 
the  tax." 

We  shall  quote  further  only  from  a  single  other  case  upon  this 
point.  The  Supreme  Court  of  Wisconsin,  in  considering  the  va- 
lidity of  a  statute  not  published  within  the  time  required  by  law, 
"  understand  the  doctrine  concerning  directory  statutes  to  be  this : 
that  where  there  is  no  substantial  reason  why  the  thing  to  be  done 
might  not  as  well  be  done  after  the  time  prescribed  as  before,  no 
presumption  that  by  allowing  it  to  be  so  done  it  may  work  an 
injury  or  wrong,  nothing  in  the  act  itself,  or  in  other  acta  relating 
to  the  same  subject-matter,  indicating  that  the  legislature  did  not 
intend  that  it  should  rather  be  done  after  the  time  prescribed  than 
not  to  be  d^ne  at  all,  there  the  courts  assume  that  the  intent  was, 
that  if  not  done  within  the  time  prescribed  it  might  be  done  after- 
wards. But  when  any  of  these  reasons  intervene,  then  the  limit 
is  established."  ' 

These  cases  perhaps  sufficiently  indicate  the  rules,  so  far  as  any 
of  general  application  can  be  declared,  which  ai-e  to  be  made  use  of 
in  determining  whether  the  provisions  of  a  statute  are  mandatory 
or  directory.  Those  directions  which  are  not  of  the  essence  of  the 
thing  to  be  done,  but  which  are  given  with  a  view  merely 
[*  78]  *  to  the  proper,  orderly,  and  prompt  conduct  of  the  busi- 
ness, and  by  a  failure  to  obey  which  the  rights  of  those 

>  SUte  «.  Lean,  0  Wii.  270, 282.     ^  •talnte  is  laid  to  be  mandaloir  where 

ftarther,  for  the  Tiew«  of  thit  coDrt  on  the  public  IntereaU  or  rigliti  ste  concerned, 

tubject  liere  diMDued,  Wendel  e.  Dur-  and  the  public  or  third  pereoni  hare  a, 

bin,  26  Wii.  890.     Tlie  general  doctrine  claim  dejan  that  the  power  ihali  be  ex- 

of  llie  ciaes  above  quoted  il  approved  and  erdied.     And  aee  Wiley  v.  Flourno]',  80 

followed  In  French  v.  Edwardi,  18  WalL  Ark.  009 ;  State  Auditor  «.  Jackuia  Co., 

606.    In  Law  «.  Dunham,  61  lie.  sae,  a  66  Ala.  143. 
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intereated  will  not  be  prejudiced,  are  not  commonly  to  be  regarded 
as  mandatorj  ;  and  if  tbe  act  is  perfonned,  but  not  id  tbe  time  or 
in  tbe  precise  mode  indicated,  it  maj  still  be  sufiScient,  if  tbat 
vbich  ia  done  acoomplishea  the  snbstantial  purpose  of  the  statute.' 
Bat  this  rule  presupposes  tbat  no  negative  words  are  employed  iu 
the  statute  which  expressly  or  by  necessary  implication  forbid  tbe 
doing  of  the  act  at  any  other  time  or  in  any  other  manner  than  as 
directed.  Even  as  thus  laid  down  and  restricted,  the  doctrine  is 
one  to  be  applied  with  much  circumspection ;  for  it  is  not  to  be 
denied  tbat  tbe  courts  have  sometimes,  in  their  anxiety  to  sustain 
the  proceedings  of  carelesa  or  incompetent  officers,  gone  very  far 
in  substituting  a  judicial  view  of  what  was  essential  for  that  de~ 
dared  by  the  legislature.' 

Bat  the  courts  tread  upon  very  dangerous  ground  when  tbey 
Tenture  to  apply  the  rules  which  distinguish  directory  and  mandar 
toty  statutes  to  the  provisions  of  a  constitution.  Constitutions  do 
not  usually  undertake  to  prescribe  mere  rules  of  proceeding,  ex- 
cept when  such  rules  are  looked  upon  as  essential  to  the  thing  to 
be  done  ;  and  tbey  must  then  be  regarded  in  the  light  of  limita- 
ttons  upon  tbe  power  to  be  exercised.  It  is  the  province  of  an 
instrument  of  this  solemn  and  permanent  character  to  establish 
tiiose  fundamental  maxims,  and  fix  those  unvarying  rules  by 

>  The  foUowiDg,  tn  adiiitjon  to  thoM  4  Ind.  7 ;  SUyton  v.  HalinKi,  7  Ind.  144 ; 

dted,  are  lome  ol  the  catea  in  thii  coun-  New  Orlcaoi  v.  St.  Rnmn,  9  I«.  An.  ET3 ; 

trj  in  which  ttatatei  hare  been  declared  Edwarda  v.  Jamea,  18  Tex.  52 ;  State  t>. 

director?  only:  Fond  c  Negni,  3  Maai.  Click,  2  Ala.  26;  Snvnge  d.  Walehe,  26 

»80;  Williaman.  School  District,  21  Rck.  Ala.  630  ;  Sorchan  c.  Brooklyn,  62  N,  T- 

75jatj  of  Lowell  D.  Hadley.SMet.  180;  .139;    People  b.  Tompkins,  64  N.  Y.  6S; 

HoUand  r.  0*p>od,  8  Vl.  276 ;  Corllai  r.  Llmeatone  Co.  b.  Rather,  48  Ala.  433 ; 

CorliM,   8  Vt.  373 ;  People  v.   AUea,  S  Webtter  b.  French,  12  III.  302  ;  McKune 

Wend.  4B6 ;  Marchant  f.  Langworthy,  8  v.  Weller,  11  Cal,  49 ;  Stale  i>.  Co.  Com- 

HUl,  64S ;  Ex  porit  Heath,   8   Ilni,  42 ;  miiilooera  of    Baltimore,    29  Md.   518  ; 

Pct^  r.  HoUcy,  12  Wend.  481 ;  Jackaon  Ftj  v.  Booth,  19  Ohio  St.  25 ;  Whalin  t>. 

».  Toong,  5  Cow.  269 ;  Striker  r.  Kelley,  Macomb,  7fi  III.  49 ;  Hurtord  v.  Omaha,  4 

7Hi11,»;  People  e.  Peek,  11  Wend.  601;  Heb,  888 ;  Lackawana  Iron  Co.  u.  Little 

Hatter  of  Hohawk  and  Hudaon  Railroad  Wolf,  3B  Wig.  152;  R.  K.  Co.  u.  Warren 

Co.,  19  Wend.  185 ;  People  v.  Sunkel,  9  Co.,  10  Bu>h,  711 ;  Grant  n.  Spencer,  1 

Johoi.  147;  Qaler.  Head,  2  Denio,  160;  Hontaoa,  136.   The  liit  might  eaiily  be 

Doaghtj  V.  Hope,  3  Denio,  249;  Elmen-  largely  increaaed. 

A)rf  e-Ha7or,&c.or  New  York,2fi  Wend.  ■  Bee  tipon  thU  iubject  the  remarki 

0B2 ;  Tbamei  Uannfactnring  Co.  p.  Utth-  of  Mr.  Sedgwick  in  liia  work  on  Stalntory 

nip,  7  Coon.  650 ;  Colt  v.  Evei,  12  Conn,  and  Conttitntional  Law,  p.  375,  and  IhoM 

213 :  People  v.  Doe,  I  Mich.  461 ;  Parka  of  Hubbard,  J„  in  Briggt  v.  Qeorgta,  16 

V.  Goodwin,  1  Dong.  (Hich.>g6;  Hickey  Vt.  61.    Alto  aee  Drjfua  v.  DridgM,  46 

■.  Hioadale,  8  Hich.  267 ;  People  v.  Hart-  HiM.  S47. 
wall,  13  Uch.  C06i  Stata  p.  HcQInley, 
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[*  79]  which  all  *  departments  of  the  governmeat  maet  at  all 
times  shape  their  oonduot ;  and  if  it  desoenda  to  prescrib- 
ing mere  rules  of  order  in  unessential  matters,  it  is  lowering  the 
proper  dignity  of  such  an  instrament,  and  usurping  the  proper 
province  of  ordinary  legislation.  We  are  not  therefore  to  expect 
to  find  in  a  constitution  provisions  which  the  people,  in  adopting 
it,  have  not  regarded  as  of  high  importance,  and  worthy  to  be 
embraced  in  an  instrument  which,  for  a  time  at  leasts  is  to  control 
alike  the  government  and  the  governed,  and  to  form  a  standard 
by  which  is  to  be  measured  the  power  which  can  be  exercised  as 
well  by  the  delegate  as  by  the  sovereign  people  themselves.  If 
directions  are  given  respecting  the  times  or  modes  of  proceeding 
in  which  a  power  should  be  exercised,  there  is  at  least  a  strong' 
presainptioQ  that  the  people  designed  it  should  be  exercised  in 
that  time  and  mode  only ;  ^  and  we  impute  to  the  people  a  want  of 
due  appreciation  of  the  purpose  and  proper  province  of  such  an 
instrument,  when  we  infer  that  such  directions  are  given  to  any 
otiier  end.  Especially  when,  as  has  been  already  said,  it  is  but 
fair  to  presume  that  the  people  in  their  constitution  have  ex- 
pressed themselves  in  careful  and  measured  terms,  corresponding 
with  the  immense  importance  of  the  powers  delegated,  and  with 
a  view  to  leave  as  little  as  possible  to  implication.' 

There  are  some  cases,  however,  where  the  doctrine  of  directory 
statutes  has  been  applied  to  constitutional  provisions ;  but  they 
are  so  plainly  at  variance  with  the  weight  of  authority  upou  ihe 
precise  points  considered  that  we  feel  warranted  in  saying  that 
the  judicial  decisions  as  they  now  stand  do  not  sanction  the  ap- 
plication. In  delivering  the  opinion  of  the  New  York  Court  of 
Appeals  in  one  case,  Mr.  Jnstice  WiUard  had  occasion  to  con- 
sider  the  constitutional  provision,  that  -on  the  final  passage  of  a 
bill  the  question  shall  be  taken  by  ayes  and  noes,  which  shall  be 
duly  entered  upon  the  journals;  and  he  expressed  the  opinion  that 
it  was  only  direotory  to  the  legislature.'    The  remark  was  obiter 

'  8«e  Sut«  B.  Johnion,  20  Ark.  281.  behtg  restrietire  upon  the  poweri  of  Iht 

■  Wolcott  V.  Wigton,  7  Ind.  44 ;  per  levenil  departmenti  of  gorsmTnent,  it  i* 

Bnmmm,  J.,  in  People  v.  Pardy,  2  Hilt,  dlffli^t  to  comprehend  how  its  providoiM 

81:0reeiioitIeTa»nshipD.  Black,  Slnd.  can   be  Tef;>rded  M  nerel;  dlrectorr." 

fiflfl;  Opinions  of  Judges,  18  Me.  468.   See  NitMtoH.Ch.S.,  in  Cannon  e.  MsthM,  8 

People  V.  Lawrence,  86  Barb.  177 ;  State  Heigk.  604,  617. 

v.  Johnton,  26  Ark.  281.    "  The  enential  ■  People  v.  Superriton  of  Chenango, 

nature  and  object  of  coutitnticiial  law  8  N.  ¥.  317. 
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dietHm,  aa  the  oonrt  had  already  decided  that  the  provision  had 
been  fullj  complied  with ;  and  thoee  familiar  with  the  reasons 
which  have  induced  the  insertion  of  this  clause  in  our 
*  constitutions  will  not  readily  concede  that  its  sole  design  [*  80] 
was  to  establish  a  mere  rule  of  order  for  legislative  pro- 
ceedings which  might  be  followed  or  not  at  discretion.  Mr.  Chief 
Justice  Tkurman,  of  Ohio,  in  a  case  not  oftlling  for  a  diHCussion  of 
the  subject,  has  coosidered  a  statute  whose  validity  was  assailed 
(m  the  ground  that  it  was  not  passed  in  the  mode  prescribed  by 
the  constitution.  "  By  the  term  mode,"  he  says,  "  I  do  not  mean 
to  ioclade  the  authoritff  in  which  the  law-making  power  resides,  or 
the  Dumher  of  votes  a  bill  mast  receive  to  become  a  law.  That 
the  power  to  make  laws  is  rested  id  the  assembly  alone,  and  that 
no  act  has  any  force  that  was  not  passed  l^  the  number  of  votes 
required  by  the  constitution,  are  nearly,  or  quite,  self-evident 
propositions.  Tliese  essentials  reUte  to  the  authority  by  which, 
nther  than  the  mode  in  which,  laws  are  to  bo  made.  Now  to 
seeore  the  careful  exercise  of  this  power,  and  for  otlier  good  rea- 
sons, the  constitution  prescribes  or  rect^izes  certain  things  to  be 
done  in  the  enactment  of  laws,  which  things  form  a  coarse  or  mode 
of  legUative  procedure.  Thus  we  find,  inter  alia,  the  provision 
before  quoted  that  every  hill  shall  be  fully  and  distinctly  read 
on.  three  different  days,  unless,  in  case  of  uigeocy,  three-fourths 
of  the  house  in  which  it  shall  he  pending  shall  dispense  with  this 
role.  Tliia  ia  an  importuit  provision  without  doubt,  but,  never- 
theless, there  is  much  reason  for  saying  that  it  is  merely  directory 
in  ita  character,  and  that  its  observance  by  the  assembly  is 
secured  by  their  sense  of  duty  and  official  oaths,  and  not  by  any 
mpervisory  power  of  tjie  courts.  Any  other  construction,  we 
incUne  to  tliink,  would  lead  to  very  absurd  and  alarming  conse- 
qaeoces.  If  it  is  in  the  power  of  every  court  (and  if  one  has  the 
power,  every  one  has  it)  to  inquire  whether  a  bill  that  passed  the 
assembly  was  '  fully'  and  'distinctly '  read  three  times  in  each 
hoQse,  and  to  hold  it  invalid  if,  upon  any  reading,  a  word  was  acci- 
dentally omitted,  or  the  reading  was  indistinct,  it  would  obviously 
be  imposable  to  know  what  ia  the  statute  law  of  the  State. 
Now  the  requiution  that  bills  shall  be  fuUy  and  distinctly  read  is 
jast  aa  imperative  as  that  requiring  them  to  be  read  three  times  ; 
sod  as  both  relate  to  the  mode  of  procedure  merely,  it  would  be 
difficalt  to  find  any  sufficient  reason  why  a  violation  of  one  of 
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them  woald  be  less  total  to  an  act  than  a  violation  of  the 
other." ' 

A  requirement  that  a  law  shall  be  read  dUtinctly, 
[•  81]  whether  •  mandatory  or  directory,  is,  from  the  Tery  na- 
ture of  the  case,  addressed  to  the  judgment  of  the  legis- 
lative body,  whose  decision  as  to  what  reading  is  sufficiently 
distinct  to  be  a  compliance  cannot  be  subject  to  review.  But  in 
the  absence  of  authority  to  the  contrary,  we  should  not  have 
supposed  that  the  requirement  of  three  successive  readings  on 
different  days  stood  upon  the  same  footing.^  To  this  extent  a 
definite  and  certain  rule  is  capable  of  being,  and  has  been,  laid 
down,  which  can  be  literally  obeyed ;  and  the  legislative  body 
cannot  suppose  or  adjudge  it  to  have  been  done  if  the  fact  is  oth- 
erwise. The  requirement  has  an  important  purpose,  in  making 
legislators  proceed  in  their  action  with  caution  and  deliberation ; 
and  there  cannot  often  be  difficulty  in  ascertaining  from  the  leg- 
islative records  themselves  if  the  constitution  has  been  violated 
in  this  particular.  There  is,  therefore,  no  inherent  difficulty  in 
the  question  being  reached  and  passed  upon  by  the  courts  in  the 
ordinary  mode,  if  it  is  decided  that  the  constitution  intends 
legislation  shall  be  reached  through  the  three  readings,  and  not 
otherwise. 

The  opinion  above  quoted  was  recognized  as  law  by  the  Su- 
preme Court  of  Ohio  in  a  case  soon  after  decided.  In  that  case 
the  court  proceed  to  say :  *'  The  .  .  .  provision  .  .  .  that  no  bill 
shall  contain  more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title,  is  also  made  a  permanent  rule  in  the  introduc- 
tion and  passage  of  bills  through  the  houses.  The  subject  of  the 
bill  is  required  to  be  clearly  expressed  in  the  title  for  the  purpose 
of  advbing  members  of  its  subject,  when  voting  in  cases  in  which 
the  reading  has  been  dispensed  with  by  a  two-thirds  vote.  The 
provision  that  a  bill  shall  contain  but  one  subject  was  to  prevent 
combinations  by  which  various  and  distinct  matters  of  legislation 
should  gain  a  support  which  they  could  not  if  presented  separately. 
As  a  rule  of  proceeding  in  the  General  Assembly,  it  is  manifestly 

1  Miller  D.  Stite,  3  Ohio  3L  476,  463.  *  Se«  People  r.  Campbell,  8  HI.  400; 

The  proTigion  far  three  re^dinga  on  lep-  McCnlloch  t>.  Stftte,  11  Ind.  424 ;  Cannon 

urate  da;a  doea  not  apply  to  amendment*  v.  Hatliei,  8  Heiik.  604 ;  Spangler  v.  Jao- 

made  in  the  profrreaa  at  the  bill  throQRh  nbj,  14  III.  297  ;  People  c.  Stame,  36  DL 

the  hooica.   People  v.  Wallace,  70  III.  CSa  121 ;  yiyta  v.  Lyndi,  OS  Ul.  IW. 
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an  important  one.  But  if  it  was  intended  to  effect  any  practical 
object  for  the  beuefit  of  the  people  iu  the  examination,  construc- 
tion, or  operation  of  act»  pasHed  and  pablished,  we  are  unable  to 
perceive  it  The  title  of  an  act  may  indicate  to  the  reader  its 
subject,  and  under  the  rule  each  act  would  contain  one  subject. 
To  suppose  that  for  auch  a  purpose  the  Constitutional  Convention 
adopted  the  rule  under  conaideration  would  impute  to  them  a 
most  minute  provision  for  a  very  imperfect  headiug  of  the 
chapters  of  laws  and  their  subdivision.  This  *  provision  [*  82] 
being  intended  to  operate  upon  bills  in  their  prepress 
through  the  General  Assembly,  it  must  be  held  to  be  directory 
only.  It  relates  to  bills,  and  not  to  acts.  It  would  be  most  mis- 
chievous in  practice  to  make  the  validity  of  every  law  depend  upon 
the  judgment  of  every  judicial  tribunal  of  the  State,  as  to  whether 
an  act  or  a  bill  contained  more  than  one  subject,  or  whether  this 
one  subject  was  clearly  expressed  in  the  title  of  the  act  or  bill. 
Such  a  question  would  be  decided  according  to  the  mental  pre- 
ei^on  and  mental  discipline  of  each  justice  of  the  peace  and  judge. 
No  practical  benefit  could  arise  from  such  inquiries.  We  are  there- 
fore of  the  opinion  that  in  general  the  only  safeguard  against  the 
violation  of  these  rules  of  the  houses  is  their  regard  for,  and  their 
oalii  to  support,  the  constitution  of  the  State.  We  say,  in  ffen- 
eralt  the  only  safeguard ;  for  whether  a  manifestly  gross  and 
fraudulent  violation  of  these  rules  might  authorize  the  court  to 
prODOunce  a  law  unconstitutional,  it  is  unnecessary  to  determine. 
It  is  to  be  presumed  no  such  case  will  ever  occur." ' 

I  Firo  a.  ITicholton,  0  Ohio   St  176,  conclade,  "  (tg«in«t  tlie  peace  nnd  dl^ty 

179.   8«B  i.lao  the  ewe  of  Wuhington  v.  of  the  people  of  WeK  Virginia,"  wm  held 

Page,  4  C»l.  888,  for  (imlUr  Tlew*.    In  to  Lemoni  b.  People,  4  W.  V».  755,  b.  c.  1 

Bill  V.  Borland,  40  Hiu.  018,  a  provitioi)  Green  Cr.  H.  606,  to  be  mandatorj,  mhI 

teqniring  of  all  offlvert  an  oath  toinpporE  an  indictment   which  complied  with  it, 

tlie  conititnlion  waa  lield  not  to  invali-  except  in  abbreviating  the  name  ot  the 

date  tbeactaof  <Acia]swhohtid  neglected  State,  waa  held  bad. 

to  take  aoch  an  oath.   And  in  Hcf  lierton  v.  A  itatate  which  ii  paised  In  obedience 

Leonard,  39  Md.  377,  the  proviiion  that  to  a  conatitutional  requirement  must  be 

tbe  ityle  of  all  lair*  ahsll  be,  '■  Be  It  en-  held  mandator]'.     Stale  v.  Pierce,  S6  Wi«. 

acted  hj  the  General  Auembl;  of  MaTf-  93,  M. 

land,"  wai  held  directory.   Similar  mlinga  It  a  conititntion  proTidea  "that  when 

were  made  in  Cape  GlrardeaQii.Hile7,G'2  an;  bill  i«  prewnted  for  an  act  of  in- 

Ho.  424;  St- Looit  c,  Patler,fi2  Ho.SlS;  corporation,   it  ihall  be  contlnaed  until 

Swano  r.  Bock,  40  MJii.  268.  another  election  of  members  of  Auemblj 

DimcU;  llie  oppoaite  ha*  I>een  Iteld  lit  thall  hare  taken  place  and  public  notice 

Kerada.     State  i>.  Bogen,  10  Hev.  2G0.  of  the  pendency   thereof  giTcn,  it  doea 

So  a  nqaircmenl  tliai  li>dictinHili  (hall  not  oeoettaril/  follow  that  the  orgaoiia- 
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If  the  prevailing  doctrine  of  the  courts  were  in  accord  with  this 
decision,  it  might  become  important  to  consider  whether  the  object 
of  the  clause  in  question,  as  here  disclosed,  was  not  of  such  a 
character  aa  to  make  the  provision  mandatoiy  even  in  a  statute. 
But  we  shall  not  enter  upon  that  subject  here,  as  elsewhere  we 
shall  have  occasion  to  refer  to  decisions  made  by  the  highest 
judicial  tribunals  in  nearly  all  the  States,  recognizing  similar 
provisions  as  mandatory,  and  to  be  enforced  by  the  courts.  And 
we  concur  fully  in  what  was  said  by  Mr.  Justice  Emmot  in  speak- 
ing of  this  very  proviMon,  that  '*  it  will  be  found  upon  full  con- 
sideration to  he  difficult  to  treat  any  constitutional  provision  as 
merely  directory  and  not  imperative." '  And  with  what  was  said 
by  Mr.  Justice  Lumpkin,  as  to  the  duty  of  the  courts:  "It  has 
been  suggested  that  the  prohibition  in  the  seventeenth  section  of 
the  first  article  of  the  constitution, '  Nor  shall  any  law  or  ordi- 
nance pass  containing  any  matter  different  from  what  is  expressed 
in  the  title  thereof,'  is  directory  only  to  the  legislative  and  execu- 
tive or  law-making  departments  of  the  government.  But  we  do 
not  so  understand  it.  On  the  contrary,  we  consider  it  as 
.  [*  88]  much  a  *  matter  of  judicial  cognizance  as  any  other  pro- 
vision in  that  instrument.  If  the  courts  would  refuse  to 
execute  a  law  suspending  the  writ  of  haheaa  corpus  when  the  pub- 
lic safety  did  not  require  it,  a  law  violatory  of  the  &eedom  of  the 
press  or  trial  by  jury,  neither  would  they  enforce  a  statute  which 
contained  matter  different  from  what  was  expressed  in  the  title 
thereof."  * 

Self-executing  Provitiont, 

But  although  none  of  the  provisions  of  a  constitution  are 
to  be  looked  upon  aa  immaterial  or  merely  advisory,  there 
are  some  which,  from  the  nature  of  the  case,  are  as  incapable 
of  compulsory  enforcement  as  are  directory  provisions  in  gen- 

tloD  Dnder  the  charter  U  not  m  to  all  a  corpor>tk>ii  de/tuioor  dt  jure.    Ibid." 

practical  paquiei  valid.    The  pro*isioii  UcClinch  r.  Sturgia,  T2  Me.  28B,  29S. 

» directoTT  to  the  AnetnUy.and  id  the  '  Peoplei'.LBwreiiM,36Bftrb.l7T,186. 

abaence  of  maj  dann  fortiidding  the  en-  *  Protlio  n.  Orr,  12  Ga.  86.     See  alwi 

Bctment,  doM  not  nSect  the  oorponitori  Opininni  of  Jadgea,  IB  Me.  468 ;  Lidiana 

nnleaa  the  Sute  itself  inter*ene».    Whit-  Central  Railroad  Co.  t>.  folts,  T  Ind.  681 ; 

nej  f.  Wrmui,  101  U.  8.  892, 897.    The  Feiple  v.  8C«rne,  36  IIL  121 ;  State  v. 

State  ma}'  mire  candlliona,  and  lo  long  Hllter,  46  Mo.  19G  ;  Weaver  b.  Lapilej, 

aa   the   State  raite*  no  objection  it  ia  48  Ala.  224  ;  Nonguea  ir.  Douglaaa,  7  Ca). 

immaterial  to  other  paitiea  whether  it  ia  06 ;  Slate  v.  HcCann,  4  I««,  1. 
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enl.*  The  reason  is  that,  while  the  purpose  may  be  to 
establidk  rights  or  to  impose  duties,  they  do  not  in  and  of 
themaeWes  constitute  a  sufficient  rule  by  means  of  which  such 
right  may  be  protected  or  such  duty  enforced.  In  such  cases, 
before  the  constitutional  provision  can  be  made  effectual,  supple- 
mental legislation  most  be  had  ;  and  the  provision  may  be  in  its 
nature  mandatory  to  the  legislature  to  enaot  the  needful  legisla- 
tion, though  back  of  it  there  lies  do  authority  to  enforce  the 
command.  Sometimes  the  oonstitutioa  in  terms  requires  the 
I^islature  to  enact  laws  on  a  particular  subject ;  and  here  it  is 
obvious  that  the  requirement  has  only  a  moral  force :  the  legisla- 
ture ought  to  obey  it ;  but  the  right  intended  to  be  given  is  only 
assured  when  the  legislation  is  Toluntarilyenacted.*  Illustrations 
may  be  found  in  constitutional  proviuons  requiring  the  legislature 
to  provide  by  law  uniform  and  just  rules  for  the  assessment  and 
collection  of  taxes ;  these  must  lie  dormant  until  the  legielatioa 
is  had  ;*  they  do  not  displace  the  law  previously  in  force,  though 
the  purpose  may  be  manifest  to  do  away  with  it  by  the  legisUtion 
required.*  So,  however  plainly  the  constitution  may  recognize 
the  right  to  appropriate  private  property  tor  the  general  bene- 
fit, the  appropriation  cannot  be  made  until  the  law  has  pointed 
ont  the  cases,  and  given  the  means  by  which  compensation  may 
be  assured.'  A  different  illustration  is  afforded  by  the  new 
amendments  to  the  federal  Constitution.  The  fifteenth  amend- 
ment provides  that  "  the  right  of  eitlzena  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the  United  States,  or 
by  any  State,  on  account  of  race,  color,  or  previous  condition  of 
•ervitude."  To  this  extent  it  is  self-executing,  and  of  its  own 
force  it  abolishes  all  distinctions  in  suffrage  based  on  the  particu- 
tora  enumerated.  But  when  it  further  provides  that  *'  Congress 
shall  have  power  to  enforce  this  article  by  appropriate  legislation," 

>  ThetB  «re  ilao  nunj  which  merely  v.  Cook,  £6  UIm.  40;  CofttMritla  Om  Co. 

eontraipUle  the  exerdte  of  powen  con-  v.  Cheiter  Co.,  97  Fenn.  St.  V6. 
fciTBd,  when  the  legiilmtora  Id  iti  dlicre-  '  Moan,  }.,  in  SuperriMm  of  Dodd- 

tioa  iImU  deem  It  wIm;  like  the  prarl-  ridgec.Bt(»it,9W.Vii.  703,706;  Cahooo 

tioiithat  "aait*  msj  be  bronght  agmiiut  v.  Common  wealth,  SOOiutt.  733;  Lehifrh 

tlM  Stata  in  (och  eonrti  u  may  be  bj  Iron  Co.  v.  Lower  MaoniiBie,  81  Penn.  St 

bw  provided."    Et  parti  Stale,  62  Ala.  482. 
UL  *  Lamb  u.  Lane,  4  Ohio  St.  167.    Bee 

*  Sduwl  Bouid  D.  Patten,  68  Uo.  444.  School   Board  v.  Patten,  62    Mo.  444 ; 

*  WiUiuD*  «.  Detroit,  3  Hich.  680;  Hyen  v.  Engliih,  0  Cal.  841 ;  OfUinwatpr 
Fcopb  V.  Z^ke  Co.,  SS  CaL  487;  Bowie  v.  UlnUalppi,  &<:.  R.  R.  Co.,  IS  111.  1 ; 
».  LMt.24  La.  Aim.8Ui  HlMiadpptMUla  Ciaro,«e.  B.  R.  Co.  a.  Trout,  82  Ark.  17. 
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it  iudicates  the  possibility  that  the  rule  may  Dot  be  found  BufB- 
cieutly  comprehensive  or  particular  to  protect  fully  this  right  to 
equal  suffice,  and  that  legislation  may  be  found  necessary  for 
that  purpose.'  Other  proTisions  are  completely  self-execating, 
and  manifestly  contemplate  no  legislation  whtitever  to  give  them 
full  force  and  operation.^ 

A  constitutional  provision  may  be  said  to  be  self-executing  if 
it  supplies  a  Buffioient  rule  by  means  of  which  the  right  given  may 
be  enjoyed  and  protected,  or  the  duty  imposed  may  be  enforced ;  ^ 
and  it  is  not  self-executing  when  it  merely  indicates  principles, 
without  laying  down  rules  by  means  of  which  thoae  principles 
may  be  given  the  force  of  law.  Thus,  a  constitution  may  very 
clearly  require  county  and  town  government ;  but  if  it  fails  to 
indicate  its  range,  and  to  provide  proper  machinery,  it  is  not  in 
this  particular  self-executing,  and  legislatioa  is  essential.*  Rights 
in  such  a  case  may  lie  dormant  until  statutes  shall  provide  for 
them,  though  in  so  far  as  any  distinct  provision  is  made  which  by 
itself  ia  capable  of  enforcement,  it  is  law,  and  all  supplementary 
legislation  must  be  in  harmony  with  it. 

The  provisions  exempting  homesteads  from  forced  sale  for  the 
satisfaction  of  debts  furnish  many  illustrations  of  self-executing 
provisions,  and  also  of  those  which  are  not  self-executing.  Where, 
as  in  California,  the  constitution  declares  that  "the  legislature 
shall  protect  by  law  from  forced  sale  a  certain  portion  of  the 
homestead  and  other  property  of  all  heads  of  families,"  the  de- 
pendence of  the  provision  on  subsequent  legislative  action  is  mani- 

1  United  States  f .  ReeK,  92  U.  S.  it«p.  64  Mo.  526 ;  Miller  v.  Max,  55  AU.  822 ; 

214.     Any  conititntional  provision  ia  (elf-  Hills  v.  CliicagD,  GO  UL  86  ;  Kiue  v.  Det- 

execating  to  tliti  extent,  that  everything  enbaagb,  64  III.  291 ;  People  o.  Hoge,  55 

done  in  violation  of  it  is  raid.     Brien  i>.  Cal.  612 ;  Kowtm  v.  Ranneli,  5  How.  134 ; 

Williamson,  8  MIsb.  14.    A  proiiilon  that  Friedman  n.  Mathei,  8  Heiek.  488 ;  John- 

"jtiie  legislature  shall  have  no  power  to  son   v.   Parkersburgh,  16  W.   V«,  403; 

authorize  lotteries  for  any  purpose,  and  a.  c.  3T  Am.  Rep.  TT9. 
shall  pass  laws  to  prohibit  the  sate  of  lot-  *  Friedman  o.  Malhes,  8  Heitk.  488 ; 

tei7  tickets  in  this  State,"  was  held  tohe  State  e.  Wetton,  4  Neb.  216 ;  People  v. 

of  iuelf  a  prohibition  of  lotteries.    Bass  Hoge,  65  Cal.  612 ;  Ewing  e.  Orville  M. 

1..  Nashville,  Meigs,  421 ;  Terger  v.  Rains,  Co.,  66  Cal.  649 ;  Hills  ».  Chicago,  64  El. 

4  Humph.  269.    All  negatlre  or  prohlb-  B6. 

itlve  provisions  in  a  coDttltntion  are  self-         <  Wall,£rz;n7f«,:48Cal.2T9i  Attoraer- 

executing.    Law  w-  People,  87  111.  385.  General  v.  Common  Council  of  Detroit, 

*  See  People  v.  Bradle]'.  60  III.  890 ;  29  Mich.  108.    For  exemption  provisions. 

People  V.  McRobertt,  62  III.  88;  Mitchell  not  self-executing,  see  Oreen  r.  Aker,  11 

v.    Illinois,    «c.  Coal   Co.,  68  III.   286;  Ind.  228 ;  Speidcl  e.  Schlosser,  18  W.  Va- 

Beeclier  v.  Baldy,  7  Mich.  488 ;  People  686. 
V.  Ramsey,  64  lU.  41  ;  StaU  b.  HoUadaj', 
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feat.  But  where,  as  in  some  other  States,  the  constitution  defines 
the  extent,  in  acres  or  amonnt,  that  shall  he  deemed  to  constitute 
It  homestead,  and  expressly  exempts  from  any  forced  sale  what 
is  thus  defined,  a  rule  is  prescribed  which  is  capable  of  enforce- 
ment. Perhaps  even  in  such  cases,  legislation  may  be  desirable, 
by  way  of  providing  convenient  remedies  for  the  protection  of  the 
right  secured,  or  of  regulating  the  claim  of  the  right  so  that  its 
exact  limits  may  be  known  and  understood  ;  but  all  such  legisla- 
tion must  be  subordinate  to  the  constitutional  provision,  and  in 
furtherance  of  its  purpose,  and  must  not  in  any  particular  attempt 
to  narrow  or  embarrass  it.  The  provision  of  a  constitution  which 
defineti  a  homestead  and  exempts  it  from  forced  sale  ia  self* 
executing,  at  least  to  thia  extent,  that,  though  it  may  admit  of 
supplementary  legislation  in  particulani  where  in  itself  it  is  not  as 
complete  as  may  be  desirable,  it  will  override  and  nullify  what- 
ever legislation,  either  prior  or  subsequent,  would  defeat  or  limit 
the  homestead  which  is  thus  defined  and  secured. 

We  have  thus  indicated  some  of  the  rules  which  we  think  are 
to  be  observed  in  the  oonstructiou  of  constitutions.  It  will  be 
perceived  that  we  have  not  thought  it  important  to  quote  and  to 
dwell  upon  those  arbitrary  rules  to  which  so  much  attentiou  is 
sometimes  giveu,  and  which  savor  rather  of  the  closet  than  of 
practical  lifa  Our  observation  would  lead  us  to  the  conclusion 
that  they  are  more  often  resorted  to  as  aids  in  ingenious  attempts 
to  make  the  constitution  seem  to  say  what  it  does  not,  than  with 
a  view  to  make  that  instrument  express  its  real  intent.  All  ex- 
ternal aids,  and  especially  all  arintrary  rules,  applied  to  instru- 
meats  of  this  popular  character,  are  of  very  uncertain  value ;  and 
we  do  not  regard  it  as  out  of  place  to  repeat  here  what  we  have 
had  occasion  already  to  say  in  the  course  of  this  chapter,  that 
they  are  to  be  made  use  of  with  heiutation,  and  only  with  much 
etroumspeotion.' 

1  Be*  People  r.  CowIm,  18  N.  T.  8G0,  lead  lu  wide  from   Cha  troa  mdm  and 

rtiJtIauam,  J. ;  Teoiple  t>.  Head,  1  Tt  686,  iplrit  of  the  tD*tn)nient,  nor,  on  the  other, 

SM.per  Wiiliamt,].;  People  o.  Fancher,  toapptj' tottinchnarroii^andcoiutTaiiied 

M  S.  T-  391.    "  Ja  MMntroing  to  Import-  vieiri  as  maj  exclude  the  teal  object  ind 

ant  an  initrnineDt  ai  a  coutltuUoD,  etpe-  intent  of  thoie  who  framed  it.     We  are 

dally  [hoM  parta  which  atfect  the  rital  to  snppote  that  the  anthon  of  inch  an 

priadple  ol  a  i«pahUcan  government,  the  Instmment  had  a  thoroagh  knowledge  of 

electiTefrmnchiie,  or  the  manner  of  exer-  the  force  and  extent  of  the  worda  they 

anng  It,  we  are  not,  on  the  one  hand,  to  employ ;  that  they  had  a  beneficial  end 

iodD^iagenknuipecnlaUoDi  whichmay  and  pnrpoee  in  view;  and  that,  more  ea- 
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padrilj  in  taj  tpptreat  reatrictlon  vpm  Ibe  tben  exiBtiii{  itate  of  the  comnmnltj, 

the  mode  of  exercuing  the  right  of  ml-  and  at  the  ume  time  captible  of  being 

frage,  thers  «m  uime  eziatiDg  or  aoUd-  expanded    to    embrace    more  eitenu* e 

paied  eTil  whkfa  it  wa*  Uieir  pnrpoM  to  niatiooa,  ahonldnot  berettraiiwdtotbeir 

aToid.    ir  An  enlarged  HnM  of  anj  par-  more  obvioiu  unA  immediate  lenae,  if, 

ticnlarftHiDofeipreMionBhouldbenccea-  coTuistentlj   with  the  geoeral  object  of 

tuj  to  accompUah  n  gtckt  an  object  m  the  aotbon  and  the  troe  piindplea  of  the 

aconveoient  exerciaeof  the  foDdamental  compact,  they  can  be  extended  to  other 

priTilege  or  right, — that  of  election, —  relations  and    circumitancei    which    an 

each  aenw  moit  be  attributed.    We  an  improTed  itate  o[  Ktcietf  maj  prodore. 

to  inppote  that  Ihoie  who  were  del^ated  ^  kanl  u  titera  hasrtt  n  coiiiet  la  a  fa- 

l«  the  great  buiineti  of  dlttrjbnting  iIm  miliar  maxim  of  tlie  law.  The  letter  kilt 

power*   which  emanated  from  tlie  toT-  etfa,  bnt  the  iplrit  maketh  ali*e,  ii  the 

ereigntf  of  tlw  people,  and  to  the  eetab-  more  fon3l>le  expreiaion  of  Scriptnre." 

UtfameDl  of  the  rtile*  for  the  perpettwl  Parher,  Ch.  J.,  in  Henahaw  a.  Foater,  0 

•ecnri^  of  the  right*  of  peraon  and  prop-  Fick.  312,  316.  There  ai«  tome  itrj  per- 

ertj,   had  the    wudom    to    adapt  their  tinent  and  fordble  temarki  by  Mr.  Jni- 

language  to  fntnie  aa  well  ••  exiatiDf  ti«e  M2itr  on  thia    general    tabject    in 

•mergenmet,  ao  that  woida  competent  to  Woodaon  c.  Muidock,  22  WaU.  361,  SSL 
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•CHAPTER  V.  [-86] 

OF  THB  VaWVSa  WHICH    THB   LBOISLAHTB   DKPABTHENT  IS^Y 

BZBBOISB. 

In  consideriDg  the  powera  which  may  be  exercised  by  the  l^is- 
Utive  department  of  one  of  the  American  States,  it  is  natural  that 
we  should  recur  to  those  possessed  by  the  Parliament  of  Great 
Britain,  after  which,  in  a  measure,  the  American  legislatures  have 
been  modelled,  and  from  which  we  derive  our  legislative  usagea 
and  customs,  or  parliamentary  common  law,  as  well  as  the  prece- 
dents by  which  the  exercise  of  legislative  power  in  this  country 
has  been  governed.  It  is  natural,  also,  that  we  should  incline  to 
measure  the  power  of  the  legislative  department  in  America  by 
the  power  of  the  like  department  in  Britain ;  and  to  concede 
without  reflection  that  whatever  the  legislature  of  the  country 
from  which  we  derive  our  laws  cau  do,  may  also  be  done  by  the 
department  created  for  the  exercise  of  legislative  authority  in 
this  country.  But  to  guard  against  being  misled  by  a  comparison 
between  the  two,  we  most  bear  in  mind  the  important  distinction 
already  pointed  out,  that  with  the  Parliament  rests  practically 
the  sovere^ty  of  the  country,  so  that  it  may  exercise  all  the 
powers  of  the  government  if  it  wills  so  to  do ;  while  on  the  other 
hand  the  l^islatures  of  the  American  States  are  not  the  sovereign 
authority,  and,  though  vested  with  the  exercise  of  one  branch  of 
the  sovereignty,  they  are  nevertheless,  in  wielding  it,  hedged  in 
OD  all  sides  by  important  limitations,  some  of  which  are  imposed 
in  express  terms,  and  others  by  implications  which  are  equally 
iiuperaUve. 

**  The  power  and  jurisdiction  of  Parliament,  says  Sir  Edteard 
Coie,'  is  BO  transcendent  and  absolute,  that  it  cannot  be  confined, 
eiUier  for  persons  or  causes,  within  any  bounds.  And  of  this  high 
court  it  may  truly  be  said :  *  Si  antiquitatem  spectes,  eat  vetustis- 
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sima ;  bi  dignitatem,  est  honoratiasima ;  bi  jurudictionem,  est  ca- 
pacisHima.'  It  hath  sovereign  and  uncontrolled  authority  in  the 
making,  confirming,  enlarging,  restraining,  abrogating,  repealing, 

reviving,  and  expounding  of  lawa,  concerning  matters  of  all 
[*  86J    posftible  denominations,  ecclesiastical  or  temporal,  *civil, 

military,  maritime,  or  criminal;  this  being  the  place  where 
that  absolute  despotic  power,  which  must  in  all  governments  re- 
side somewhere,  is  intrusted  by  the  constitution  of  these  king- 
doms. All  mischiefs  and  grievances,  operations  and  remedies,  that 
transcend  the  ordinary  course  of  the  laws,  are  within  the  reach  o£ 
this  extraordinary  tribunal.  It  can  regulate  or  new-model  the 
succession  to  the  Crown,  as  was  done  in  the  reign  of  Henry  VIII. 
and  William  JIT.  It  can  alter  the  established  religion  of  the  land, 
as  was  done  in  a  variety  of  instances,  in  the  reigns  of  King  Henry 
yill.  and  his  three  children.  It  can  change  and  create  afresh 
even  the  constitution  of  the  kingdom  and  of  Parliaments  them- 
selves, as  was  done  by  the  Act  of  Union,  and  the  several  statutes 
for  triennial  and  septennial  elections.  It  can,  in  short,  do  every 
thing  that  is  not  naturally  impossible  ;  and  therefore  some  have 
not  uorupled  to  call  its  power,  by  a  figure  rather  too  bold,  the 
omnipotence  of  Parliament.  True  it  is,  that  what  the  Parliament 
doth,  no  authority  upon  earth  can  undo ;  so  that  it  is  a  matter 
most  essential  to  the  liberties  of  this  kingdom  that  such  members 
be  delegated  to  this  important  trust  aa  are  most  eminent  for  their 
probity,  their  fortitude,  and  their  knowledge;  for  it  was  a  known 
apothegm  of  the  great  Lord  Treasurer,  Burleigh,  Hhat  England 
could  never  be  ruined  but  by  a  Parliament ; '  and  as  Sir  Matthew 
Sale  observes :  '  This  being  the  highest  and  greatest  court,  over 
which  none  other  can  have  jurisdiction  in  the  kingdom,  if  by  any 
means  a  mi^overnment  should  anyway  fall  upon  it,  the  subjects 
of  this  kingdom  are  left  without  all  manner  of  remedy.'  " ' 


I  1  BI.  Com.  160;  Austin  on  Jariipra-  conitttution,  and  itrictly  (nbordinste  to 

dence,  Lee.  0;  Fitcliel  on  EngllBh  Con-  it.   It  maj  p«rtidp>Ie  in  making  chingei 

lUtution,  b.  7,  ch.  7.     Tlie  Britiili  legiiU-  aa  the  conititution  Itaelf  may  provide,  bat 

ture  ii  above  the  conatltation,  and  moulds  not  otherwiM,   and   conBtltulional    prin- 

and  modiflei  it  at  diicretion  aa  public  ez-  ciplei  which  the  Britiih  Parliament  will 

igenciet  and  the  need«  of  the  lime  may  deal  with  at  ihall   aeem  needtbl  are  in- 

require.  But  in  the  American  ifBtem  lach  flexibl*  lawt  In  America  until  the  people, 

R  thing  as  unlimited  power  ii  unknown,  under  the  forma  provided  for  conatitn- 

tjoan  AuDciation   n.   Topeks,  SO  Wall,  tionalamendmenta.ieeflttochangetlwn). 

S5S,  6flS;  Campbell'!  caie,  2  Bland  Cb.  Such  radical  changei,  tor  example,  aa  ara 

209 ;  a.  c.  SO  Am.  Dec.  S60.    Ever;  Am-  now  being  made  in  the  Iriah  land  lawt, 

erivan  legialatuie  it  the  creatoM  of  tbe  and  inch  forced  modification  la  contract*, 
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The  strong  laagn^  in  which  the  complete  jurisdiction  of  Par- 
liament is  here  described  is  certainly  inspplicable  to  any  authority 
in  the  American  States,  unless  it  be  to  the  people  of  the  States 
when  met  in  their  primary  capacity  for  the  formation  of  their  fun< 
damental  law ;  and  even  then  there  rest  upon  them  the  restraints 
of  the  Constitution  of  the  United  States,  which  bind  them  as  ab- 
solutely as  they  do  the  governments  which  they  create.  It  be- 
comes important,  therefore,  to  ascertain  in  what  respect  the  State 
legislatures  resemble  the  Parliament  in  the  powers  they  ex- 
ercise, and  how  fJEtr  we  may  extend  the  comparison  without 
losiog  8^;ht  of  the  fundamental  ideas  and  principles  of  the 
American  system. 

*  The  first  and  most  notable  difference  ia  that  to  which  [*  87] 
we  have  already  alluded,  and  which  springa  from  the  dif- 
ferent theory  on  which  the  British  Constitution  rests.  So  long  as 
the  Parliament  is  recognized  as  rightfully  exercising  the  sovereign 
authority  of  the  country,  it  is  evident  that  the  resemblance  be- 
tween it  and  American  legislatures  in  regard  to  their  ultimate 
powers  cannot  be  traced  very  far.  The  American  legislatures 
only  exercise  a  certain  portion  of  the  sovereign  power.  The  sove- 
reignty is  in  the  people ; '  and  the  legislatures  which  they  have 
created  are  only  to  dischai-ge  a  trust  of  which  they  have  been 
made  a  depositary,  but  which  has  been  placed  in  their  hands  with 
well-defined  restrictions. 

Upon  this  ditTerence  it  is  to  be  observed,  that  while  Parliament, 
to  any  extent  it  may  choose,  may  exercise  judicial  authority,  one 
of  the  moat  noticeable  features  in  American  constitutional  law  is 
the  care  which  has  been  taken  to  separate  legislative,  executive, 
and  judicial  functions.  It  has  evidently  been  the  intention  of  the 
people  in  every  State  that  the  exercise  of  each  should  rest  with  a 
tieparate  department.  The  different  claasea  of  power  have  been 
apportioned  to  different  departments ;  and  as  all  derive  their 
authority  from  the  same  instrument,  there  is  an  implied  exclusion 
of  each  department  Irom  exercising  the  functions  conferred  upon 
the  others. 

There  are  two  fundamental  rules  by  which  we  may  measure  the 
extent  of  the  legislative  authority  in  the  States :  — 

1.   In  creating  a  legislative  department  and  conferring  upon  it 

wonld  be  impoMlble  In  the  United  Slatei  wlthont  k  change  in  both  federal  and  State 
conMitniioiM.  >Aiit«^*28. 
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thn  legislKtive  power,  the  people  must  be  uuderstood  to  have 
conferred  the  full  aad  complete  power  as  it  rest«  in,  and  maj 
be  exercised  by,  the  BOvereigD  power  of  any  country,  subject 
only  to  such  restrictioDs  as  they  may  bare  seen  fit  to  impose, 
and  to  the  limitations  which  are  contained  in  the  Constitution 
of  the  United  States.  The  legislative  department  is  not  mode  a 
special  agency  for  the  exercise  of  specifically  defined  legislaUve 
powers,  but  is  intrusted  with  the  general  authority  to  make  laws 
at  discretion. 

2.  But  the  apportionment  to  this  department  of  legislative 
power  does  not  sanction  the  exercise  of  executive  or  judicial  funo- 
tions,  except  in  those  cases,  warranted  by  parliamentary  usage, 
where  they  arc  incidental,  necessary,  or  proper  to  the  exercise  of 
legislative  authority,  or  where  the  constitution  itself,  in  specified 
cases,  may  expressly  permit  it.*  Executive  power  is  so  intimately 
connected  with  legislative,  that  it  is  not  easy  to  draw  a  line  of 
separation ;  but  the  grant  of  the  judicial  power  to  the  de- 
[•  88]  partment  *createdfor  the  purpose  of  exercising  it  must  be 
regarded  as  an  exclusive  grant,  covering  the  whole  power, 
subject  only  to  the  limitations  which  the  constitutions  impose,  and 
to  the  incidental  exceptions  before  referred  to.'  While,  therefore, 
the  American  le^slatures  may  .exercise  the  legislative  powers 
which  the  Parliament  of  Great  Britain  wields,  except  as  restric- 
tioiis  are  imposed,  they  are  at  the  same  time  excluded  from  other 
functions  which  may  be,  and  sometimes  habitually  are,  exercised 
by  the  Parliament. 

"The  people  in  framing  the  constitution,"  says  Denio,  Ch.  J., 
"  committed  to  the  legislature  the  whole  law-making  power  of  the 
State,  which  they  did  not  expressly  or  impliedly  withhold.  Plen- 
ary power  in  the  legislature,  for  all  purposes  of  civil  government, 
is  the  rule.  A  prohibition  to  exercise  a  particular  power  is  an  ex- 
ception, la  inquiring,  therefore,  whether  a  given  statute  is  con- 
stitutional, it  is  for  those  who  question  its  validity  to  show  that 
it  is  forbidden.  I  do  not  mean  that  the  power  must  be  expressly 
inhibited,  for  there  are  but  few  positive  restraints  upon  the  legis- 
lative power  contained  in  the  instrument.  The  first  article  lays 
down  the  ancient  limitations  which  have  always  been  considered 
essential  in  a  constitutional  government,  whether  monarchial  or 
popular ;  aud  there  are  scattered  through  the  instrument  a  few 

'  8m|»»(,  pii.«98to*114,  "STi  i  8m  pM,  p.  « 00,  note. 
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otfaer  provisions  in  restraint  of  legitdstire  authority.  Bat  the 
affirmative  prescriptions  and  ttie  general  arraDgements  of  the 
constitutioD  are  far  more  fruitful  of  restraints  upon  the  legisla- 
ture. Every  positive  direction  contains  an  implication  agiunat 
tDfthing  contrary  to  it,  or  which  would  frustrate  or  disappoint 
the  purpose  of  that  provision.  The  frame  of  the  government,  the 
gtBot  of  legislative  power  itself,  the  organization  of  the  esecuUve 
authority,  the  erection  of  the  piincupal  courts  of  justice,  create 
implied  limitations  upon  the  law-making  authority  as  sbnng  as 
though  a  negative  was  expressed  in  each  instance ;  but  indepen- 
dently of  these  restraints,  express  or  implied,  every  subject  within 
ttie  scope  of  civil  government  is  liable  to  be  dealt  vnth  by  iho 
l^fidature."  * 

"  It  has  never  been  questioned,  so  fitr  as  I  know  "  says  Redfield, 
Ch.  J.,  "  that  the  American  legislatures  have  the  same  unlimited 
power  in  regard  to  legislation  which  resides  in  the  British  Parlia- 
ment, except  where  they  are  restrained  by  written  consti- 
tutions. *  That  must  be  conceded,  I  think,  to  be  a  funda-  [*  89] 
mental  principle  in  the  political  o^anizationa  of  the  Ameri- 
can States.  We  cannot  well  comprehend  how,  upon  principle,  it 
should  be  otherwise.  The  people  must,  of  course,  possess  all  legis- 
lative power  originally.  They  have  committed  this  in  the  most 
general  and  unlimited  manner  to  the  several  State  legislatures, 
saving  only  saoh  restrictions  as  are  imposed  by  the  Constitution  of 
Uie  United  States,  or  of  the  particular  State  in  question."  > 

"I  entertain  no  doubt,"  says  Comttoek,  J.,  "  that,  aside  from 
the  special  limitataous  of  the  constitution,  the  l^Lslature  cannot 
exercise  powers  which  are  in  their  nature  essentially  judicial  or 
executive.  These  are,  by  the  constitution,  diiitributed  to  other 
departments  of  the  government.  It  is  only  the*  legislative  power' 
which  is  vested  in  the  senate  and  assembly.     But  where  the  con- 

1  People  r.  IHaper,  16  N.  T.  532,  64a  Btate  v.  Beid,  1   Ala.  012,  ■.  a.  86  Am. 

*  Thorpe  d.  Batland  k  Burlinglon  Rail-  Dec.  44 ;  Andrewa  r.  State,  3  Heiik.  166 ; 

RMd  Co.,  27  Yt  140, 142   See  alto  A<lanu  KnozTille,  Ac.  R.  a  Cn.  ■>.  Hicki,  9  Bu. 

V.  Howe,  14  Man.  340,  s.  c.  14  Am.  Dec.  443;  Lewu'i  Appeal,  67  Penn.  St  15S; 

ai6;  People  D.Rucker,  6  CoL  466;  Leg-  Walker  d.  Cincinnati.  21  Oliio   St.   14; 

sett  B.  Hunter,  19  N.  Y.  446 ;  Cochran  «.  People  v.  Wright,  70  III.  S88.    That  the 

Tan  8011*7,20  Wend.  86G;  People  D.Mor-  nile  as  to  the  extent  of  legislative  power 

nil,  31  Wend.  663 ;  Sean  v.  CottreU,  6  is  substantially  the  same  in  Canada,  lee 

Ifich.  261 ;  Beachamp  v.  Stale,  6  Blackf.  Talin  v.  Langlois,  S  Can.   Snp.  Ct.  1 ; 

»B ;  Haion  v.  Wait,  6  111.  127 ;  People  v.  Msyor,  4c.  v.  The  Queer,  8  Can.  Sop.  Ct. 

SBpervlion  of  Oninge,  27  Barb.  676 ;  Tay-  606. 
Vwv.  Poner,4  Hill,  140, per  Awwm,  J. ; 
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Btitution  is  silent,  and  there  is  no  clear  usurpation  of  the  powers 
distributed  to  other  departments,  I  think  there  would  be  great 
difficulty  and  great  danger  in  attempting  to  define  the  limita  of 
this  power.  Chief  Justice  Mamhalt  said :  '  How  far  the  power  of 
giving  the  law  may  involve  every  other  power,  in  cases  where  the 
constitution  is  silent,  never  has  been,  and  perhaps  never  can  be, 
definitely  stated.'  *  That  very  eminent  judge  felt  the  difficulty  ; 
but  the  danger  was  less  apparent  then  than  it  is  now,  when  theo- 
ries, alleged  to  be  founded  in  natural  reason  or  inalienable  righta, 
but  subversive  of  the  just  and  necessary  powers  of  government, 
attract  the  belief  of  considerable  classes  of  men,  and  when  too 
much  reverence  for  government  and  law  is  certainly  among  the 
least  of  the  perils  to  which  our  institutions  are  exposed.  I  am 
reluctant  to  enter  upon  this  field  of  inquiry,  satisfied,  as  I  am, 
that  no  rule  can  be  lud  down  in  terms  which  may  not  contain  the 
germ  of  great  mischief  to  society,  by  giving  to  private  opinion  and 
speculation  a  license  to  oppose  tbemselres  to  the  just  and  legiti- 
mate powers  of  government."  ' 

Other  judicial  opinions  in  great  number  might  be  cited  in 
support  of  the  same  general  doctriue  ;  but  as  there  will 
[*  90]  be  'occasion  to  refer  to  them  elsewhere  when  the  circum- 
stances under  which  a  statute  may  be  declared  uncon- 
stitational  are  considered,  we  refrain  from  further  references  in 
tiiis  place.'  Nor  shall  we  enter  upon  a  disoussion  of  the  question 
suggested  by  Chief  Justice  Marshall  as  above  quoted ;  *  since, 

1  Fletcber  n.  Peck,  6  Cranch,  ST,  ISS.  sioD  of  TiLQner,  22  La.  Ann.  90;  Qongh 

*  Wjnehuner  i>.  People,  13  N.  Y.  STS,  v.  Dnnej,  27  Wis.  11» ;  Tin  Slyke  c.  Inf. 

SQl.  Co.,  SO  WU.  300;  ■.  o.  20  Am.  Rep  GO; 

■  Se«  DOt  p.  *  leS  Mid  cuet  cited  In  Aleiuider  d.  Bennett,  60  N.  Y.  204 ;  Peo- 

note*.  '  pie  D.  Young,  72  III.  Hit.    But  •  |[ener»l 

»  The  power  to  diitribnte  the  jndiciBl  pro»i»ion  in  the  conititatloQ  for  the  dii- 

power.  except  lo  far  u  that  ha*  been  done  tribution  of  the  judicial  power,  not  reter- 

by  the  comlilution,  re«M  with  the  leRiiia-  ring  to  coorU-martial,  would  not  be  beld 

ture :  Commonwealth  v.  Hippie,  69  Penn.  to  forbid  inch  courti  by  implication.    Peo- 

8t  9 :  State  u.  New  Bnin»wick,  42  N.  J.  pie  v.  Daniell,  60  N.  Y.  271.   Nor  would  it 

61 ;  Bute  v.  Brown,  71  Mo.  «* :  Jackwn  be  beld  to  embrace  admiaiatt«tive  func- 

0.  Nimroo,  3  Lea,  608 ;  but  when  the  con-  tion»  of  a  guati  judicial  nature,  inch  at 

ititution   ba»  conferrod   it  upon  certain  the  aisewment  of  property  tor  taxation, 

ipedfled  conrti,  thit  miut  be  nndentood  SuieD.CommlMlonenoIOranbyCounty, 

to  embrnce  the  whole  judicial  power,  and  7  Ner.  892,  and  ca«ei  cited.    See  Auditor 

the  Icgiilature  cannot  ve«t  any  portion  of  of  State  v.  Atchiion,  &c.  R,  R.  Co.,  6  Ran. 

it  eliewhere.    Greenough  v.  Gfeenotigh,  600 ;  a.  0. 7  Am.  Rep,  676.    It  ii  not  com- 

11  Penn.  St.  489;  Slate  e.  Maynard,  U  petent  to  confer  apon  the  court*  the  power 

HI.  420 ;  Gibion  t-.  Emerton,  7  Ark.  172 ;  to  tax.    Monday  v.   Bahway,  48  N.  J. 

Chandler  v.  Natb,  6  Hich.  409;  Sncoe^  88S. 
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however  interesting  it  may  be  as  an  abstract  question,  it  ia  made 
practically  unimportant  by  the  careful  sepaiation  of  powers  and 
duties  between  the  several  departments  of  the  government  which 
has  been  made  by  each  of  the  State  constitutions.  Had  no  such 
separation  been  made,  the  disposal  of  executive  and  judicial  duties 
must  have  devolved  upon  the  department  vested  with  the  general 
authority  to  make  laws  ; '  but  assuming  them  to  be  apportioned 
already,  we  are  only  at  liberty  to  liken  the  power  of  the  State 
l^islature  to  that  of  the  Parliament,  when  it  confines  its  action 
to  an  exercise  of  legislative  functions ;  and  such  authority  as  is  in 
its  nature  either  executive  or  judicial  is  beyond  its  constitutional 
powers,  with  the  few  exceptions  to  which  we  have  already  referred. 

It  will  be  important  therefore  to  consider  those  cases  where 
legislation  lias  been  questioned  as  encroaching  upon  judicial  au- 
thority ;  and  to  this  end  it  may  be  useful,  at  the  outset,  to  en- 
deavor to  define  legislative  and  judicial  power  respectively,  that 
we  may  the  better  be  enabled  to  point  out  the  proper  line  of  dis- 
tinction when  questions  arise  in  their  practical  application  to  ac- 
tual cases. 

The  legislative  power  we  understand  to  be  the  autliority,  under 
the  constitution,  to  make  laws,  and  to  alter  and  repeal  them. 
Laws,  in  the  sense  in  which  the  word  is  here  employed,  are  rules 
of  civil  conduct,  or  statutes,  which  the  legislative  will  has  pre- 
scribed. "■  The  laws  of  a  State,"  observes  Mr.  Justice  Story, 
"  are  more  usually  understood  to  mean  the  rules  and  enactments 
promulgated  by  the  legislative  authority  thereof,  or  long- 
established  local  customs  having  *  the  force  of  laws." '  [*  91] 
"The  diCFerence  between  the  departments  undoubtedly 
is,  that  the  legislature  makes,  the  executive  executes,  and  the 
judiciary  construes,  the  law."  ^  And  it  is  said  that  that  which 
distinguishes  a  judicial  from  a  legislative  act  is,  that  the  one  is  a 
determination  of  what  the  existing  law  is  in  relation  to  some 
existing  thing  already  done  or  happened,  while  the  other  is  a 
predetermioation  of  what  the  law  shall  be  for  the  regulation  of 

I  Calder  e.  Boll,  2  Root,  860.  ana  3  Soalhud.lOWhett-M;  perf^i'KMn.Ch.  J., 

DaU.  SS6 ;  Rdh  v.  Whitman,  6  C>1.  801 ;  in  GreenoDgh  v.  Greenongh,  11  Penn.  St. 

Snithr.  Judge,  17  Cal.  547;  perPoiMrMM,  4M.     6ce  Ooremor  v.  Porter,  7  Humph. 

J.,  in  Cooper  V.  T«1hir,  4  Dall.  19;  WMt-  IftC;  Suta  n.  Oleuon,  12  FU.  190;  Haw- 

du  I.  Hnnler'i  Leawe,  1  Wlieat.  304.  kins  r.  Gnrenior,  1  Ark.  STO ;  Weiling- 

*  Swift  V.  T.Tton,  16  Pet.  18.  haDien  v.  People,  44  Ulch.  266. 

'  Per  ilanhaU,  Ch,  J.,  ia  WaTnuui  v. 
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all  future  cases  falling  under  its  provisioDB.'  And  in  aootfaer 
case  it  is  said :  "  The  legtalatire  power  extends  only  to  the 
making  of  laws,  and  in  its  exercise  it  is  limited  and  restrained 
by  the  paramount  authority  of  the  federal  and  State  constitutfons. 
It  cannot  directly  reach  the  property  or  Tested  rights  of  the 
citizen  by  providing  for  their  forfeiture  or  transfer  to  another, 
without  trial  and  judgment  in  the  courts  ;  for  to  do  so  would  be 
the  exercise  of  a  power  which  belongs  to  another  branch  of  the 
government,  and  is  forbidden  to  the  legislative." '  "  That  ia  not 
legislation  which  adjudicates  in  a  particular  case,  prescribes  the 
rule  contrary  to  the  general  law,  and  orders  it  to  be.  enforced. 
Such  power  assimilates  itself  more  closely  to  despotic  rule  than 
any  other  attribute  of  government."  * 

On  the  other  hand,  to  adjudicate  upon,  and  protect,  the  rights 
and  interests  of  individual  citizens,  and  to  tiiat  end  to  construe 
and  apply  the  laws,  is  the  peculiar  province  of  the  judicial  depart- 
ment.* "  Ko  particular  definition  of  judicial  power,"  says  Wood- 
bttiy,  J.,  *'  is  given  in  the  constitution  [of  New  Hampshire],  and, 
considering  the  general  nature  of  the  instrument,  none  was  to  be 
expected.  Critical  statements  of  the  meanings  in  which  a^  im- 
portant words  were  employed  would  have  swollen  into  volumes ; 
and  when  those  words  possessed  a  customary  significadon,  a  defi- 
nition of  them  would  have  been  useless.  But  '  powers 
[*92]  judicial,'  •'judiciary  powers,'  and  'judicatories'  are  all 
phrases  used  in  the  constitution ;  and  though  not  parti- 
cularly defined,  are  still  so  used  to  designate  with  clearness  that 
department  of  government  which  it  was  intended  should  inter- 
pret and  administer  the  laws.  On  general  principles,  therefore, 
those  inquiries,  deliberations,  orders,  and  decrees,  which  are 
peculiar  to  such  a  department,  must  in  their  nature  be  judidal 
acts.  Nor  can  they  be  both  judicial  and  legislative ;  because  a 
marked  difference  exists  between  the  employments  of  judicial  and 
legislative  tribunals.     The  former  decide  upon  the  legality  of 

>  Batei  e.  KimbiU,  3  Chip.  77.  nilulmen  of  Clinton  Co.,  1  Ohio  St.  77. 

*  Newland  v.  Manh,  IS  III.  868.  Se«  liso  King  v.  Dedbsm  Bank,  16  Hua. 

>  Errine'i  Appeal,  16  Penn.  St.  266,  447;  Qordon  v.  InKraliam,  1  Gnnt'a 
S6S.  8«e  aUo  Gre«nougli  v.  Oreenough,  11  Caaei,  162 ;  People  e.  Saperriaon  of  New 
Penn.  St.  489 :  Decbattellui  n.  Falrchild,  York,  ia  14.  T.  124;  Becbe  ■>.  State,  S 
16  Penn.  Sc  18;  Trustees,  Ac.  o.  Bailey,  Ind.  601;  Oreenough  d.  Greenoagti,  11 
lOFIa.  238.  Penn.  St  489;  Tajlor  b.   Place,  4  R.L 

*  Cincinnati,  tc.  Railroad  Co.  v.  Com-    224. 
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cUims  and  conduct,  and  the  latter  make  rales  upon  wbich,  in  con- 
nection -with  tlie  constitution,  tlioae  decisions  should  be  founded. 
It  is  tlie  province  of  judges  to  determine  what  is  the  law  upon 
existing  cases.  In  fine,  the  law  is  applied  by  the  one,  and  made 
b;  tke  other.  To  do  the  first,  therefore,  —  to  compare  the  claims 
of  parties  with  the  law  of  the  laod  before  established,  —  is  in  its 
nature  a  judicial  act.  But  to  do  the  last  —  to  pass  new  rules  for 
tlie  regulation  of  new  controversies  —  is  in  its  nature  a  legislative 
act ;  and  if  these  rules  interfere  with  the  past,  or  the  present,  and 
do  not  look  wholly  to  the  future,  they  violate  the  definition  of  a 
law  as  '  a  mle  of  civil  conduct ;  * '  because  no  rule  of  conduct  can 
with  consistency  operate  upon  what  occurred  before  the  rule  itself 
was  promulgated. 

*'  It  is  the  province  of  judicial  power,  also,  to  decide  private 
disputes  between  or  concerning  persons;  but  of  legislative  power 
to  regnlate  public  concerns,  and  to  make  laws  for  tlie  benefit  and 
welfare  of  the  State.  Nor  does  the  passage  of  private  statutes 
conflict  with  these  principles ;  because  such  statutes,  when  lawful, 
are  enacted  on  petition,  or  by  the  consent  of  all  concerned ;  or 
else  they  forbear  to  interfere  with  past  transactions  and  vested 
i^hts."  • 

With  these  definitions  and  explanations,  we  shall  now  proceed 
to  conuder  some  of  the  cases  in  which  the  courts  have  attempted 
to  draw  the  line  of  distinction  between  the  proper  functions  of  the 
l^islative  and  judicial  departments,  in  cases  where  it  has  been 
claimed  that  tlie  legislature  have  exceeded  their  power  by'  invad- 
ing the  domain  of  judicial  authority. 


•  Itedaratory  StattOet.  [•  93] 

Legislation  is  either  introductory  of  new  rules,  or  it  is  declar- 
atory of  existing  rules.    "  A  dechiratory  statute  is  one  which 

1  I  BI.  CoDim.  M.    Tha  dittinctionbe.  wealth  ti.Jonei,  10  Bnih.TZS;  Bnrkett  ■'. 

IwcenlegiilitiTe  Bnd  Judicial  power  Ilea  McCurt;,  10  Bush,  758. 
betvecn  a  role  and  a  lentence.    6hrad«r,  *  Merrill  v.  Slierburne.  1 N.  H.  199, 203. 

Ex  parte,  83  Cal.  270.     Se«  Shumway  p.  See  Jonei  e.  Perrj,  10  Yerg.  69 ;  Taylor 

Bmnelt,  39  Mich.  461;   SuperTiion  of  b.  Porler,  4  Hill,  140;  Ogden  b.  Black- 

Btocllon,  114  Maaa.  247.    The  legtilatnre  ledge,  2  Cranch.  272 ;  Daih  v.  Van  Eleek. 

oamiot  empower  olection  board*  to  decide  T  Johns.  477  j    Wllkinton  d.   Leland,  2 

whether  one  by  dDellinK  has  forfeited  hi*  Pet  6ST;   Leland  v.  Wilkinson,  10  Pet. 

right  to  vote  or  bold  oOce.    CMnmoD-  204;  State  v.  Hopper,  71  Uo.  425. 
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is  passed  in  order  to  put  an  end  to  a  doubt  as  to  what  is  the  com- 
mon law,  or  the  meaning  of  another  statute,  and  which  declares 
what  it  is  and  ever  has  been."  ^  Such  a  statute,  therefore,  is  Eilways 
in  a  certain  sense  retrospective  ;  because  it  assumes  to  determine 
what  the  law  was  before  it  was  passed ;  and  as  a  declaratory  statute 
is  important  only  iu  those  cases  where  doubts  have  already  arisen, 
the  statute,  when  passed,  may  be  fouud  to  declare  tbe  law  to  be 
different  from  what  it  has  already  beeu  adjudged  to  be  by  the 
courts.  Thus  Mr.  Fox's  Libel  Act  declared  that,  by  the  law  of 
England,  juries  were  judges  of  the  law  in  prosecutions  for  libel ;  it 
did  not  purport  to  introduce  a  new  rule,  but  to  declare  a  rule 
already  and  always  in  force.  Yet  previous  to  the  passage  of  this 
act  the  courts  had  repeatedly  held  that  the  jury  in  these  cases 
were  only  to  pass  upon  the  fact  of  publication  and  the  troth  of 
the  innuendoes ;  and  whether  the  publication  was  libellous  or  not 
was  a  question  of  law  which  addressed  itself  exclusively  to  the 
court.  It  would  appear,  therefore,  that  the  legislature  declared 
the  law  to  be  what  the  courts  had  declared  it  was  not  So  in  tbe 
State  of  New  York,  after  the  courts  had  held  that  insurance  com- 
panies were  taxable  to  a  certain  extent  under  an  existing  statute, 
the  legislature  passed  anotlier  act,  declaring  that  such  companies 
were  only  taxable  at  a  certain  other  rate ',  and  it  was  thereby 
declared  that  such  was  the  intention  and  true  construction  of  tlie 
original  statute.^  In  these  cases  it  will  be  perceived  that  tbe  courts, 
iu  the  due  exercise  of  tlieir  authority  as  interpreters  of  tbe  laws, 
have  declared  what  the  rule  established  by  the  common  law  or  by 
statute  i»,  and  that  the  legislature  has  then  interposed,  put  its  own 
construction  upon  the  existing  law,  and  in  effect  declared  the 
judicial  interpretation  to  be  unfounded  and  unwarrantable.  The 
courts  in  these  cases  have  clearly  kept  within  the  proper  limits  of 
their  jurisdiction,  and  if  they  have  erred,  the  error  has  been  one 
of  judgment  only,  and  has  not  extended  to  usurpation  of  power. 
Was  the  legislature  also  within  the  limits  of  its  authority  when  it 

passed  the  declaratory  statute? 
[*94]        •  The  decision  of  this  question  must  depend  perhaps 

upon  the  purpose  which  was  in  the  mind  of  the  legisla- 
ture in  passing  the  declaratory  statute ;  whether  the  design  was 
to  give  to  the  rule  now  declared  a  retrospective  operation,  or,  on 
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the  other  hand,  merely  to  OBtabliah  a  coustruction  of  the  doubtful 
law  for  the  determiDatioD  of  cases  that  may  arise  in  the  future. 
It  is  always  competent  to  change  an  existing  law  by  a  declaratory 
statute  ;  and  where  the  statute-  is  only  to  operate  upoa  future 
cases,  it  is  no  objeotioD  to  its  validity  that  it  assumes  the  law  to 
have  been  in  the  past  what  it  is  now  declared  that  it  shall  be  io 
the  future.^  But  the  legislative  action  cannot  be  made  to  retroact 
upon  past  COD  trovers!  es,  and  to  reverse  decisions  which  the  courts, 
in  the  exercise  of  their  undoubted  authority,  have  made  ;  for  this 
would  not  only  be  the  exercise  of  judicial  power,  but  it  would  be 
ite  exercise  in  the  most  objectionable  and  oEfensive  form,  since 
the  legislature  would  in  effect  sit  as  a  court  of  review  to  which 
parties  might  appeal  when  dissatisfied  with  the  rulings  of  the 
courts.* 

1  UnioD  Iron  Co.  r.  lieree,  4  Biu.  B2T.  thii  caae  waa  held  roiil  to  far  m  ill  oper- 

■  Id  tereral  different  ca>e«  the  coartt  ation  wai  retroapectiTe,  but  valid  a>  to 

of  PeniujWsnia  had  decided  that  a  testa-  fature  caiea.    And  see  Jamea  ».  Rowland, 

tor'i  mark  to  liia  name,  at  the  font  of  a  42  Md.  462 ;  Beiaer  v.  Tell  AsKiciatioD, 

taatamentaT?   paper,   bat  vithout  proof  39  Penn,  St,   137.     The   constitution   of 

that  the  name  wu  written  by  hia  eipreta  Georgia  entitled  the  head  of  a  familj  to 

direction,  waa  not  the  aignatnre  required  enter  a  homei lead,  and  the  court!  decided 

bj  the  ttatute,  and  Ihe  legiilature,  to  uie  that  a  lingle   person,  having  no  other* 

the  language  of   Chief   Jaatice    Giban,  dependent  upon  ^im,  could   not  be  re- 

"declared,  in  order  to  OTerrule  it,  that  garded    the  head  of    a  family,  though 

•*ei7  lut  will  and  teitament  heTetofure  keeping   house    with    serTaoti.      Attei- 

made,  or  hereafter  to  be  made,  except  wards,  the  legislature  paased  an  act,  de- 

•och  aa  may  have  been  full;  a4)udicated  ctaring    that   Hny   single   per»on   living 

prior  to  tbe  paasage  of  thii  act,  to  which  habitually    as    housekeeper    to   himself 

the  tettator's  name  is  labtcribed  b;  his  should  be   regarded    as  the   head  of  a 

directioD,  or  to   which   the  testator  has  family.     Held   Toid    as    an   exercite  of 

made  his  nark  or  croas,  shall  be  deemed  judicial  power.    Calhoun  t>.  McLendon, 

a«d  taken  to  be  valid.     How  this  man-  42  Ga.  406.     The  fact   that  the  court* 

date  to  the  courts  to  establish  a  partlcnlar  had   previously  given  a  construction  to 

iBterpretation  of  a  particular  statnla  can  the  law  may  show  more  clearly  a  purpose 

be  taken  for  anything  else  than  an  eier-  in   the   legialature    to  exercise   judicial 

dae  of  judicial  power  in  settling  a  qnes-  authority,  bat  it   would   not   he   essen- 

tiao  of  iDterpretation,  I  know  not.     Tlie  tial  to  that  end.    As  is  well  said  in  Haley 

jndiciaij  had  certainly  recognized  a  leg-  u.  Philadelphia,  68  Fenn.  St.  46,  47 :  "  It 

tslative  interpretation  of  a  statute  before  would  be  monstrous  to    maintain    that 

it  had  itaelf  acted,  and  cousequeatly  be-  where  the  words  and  intention  of  an  act 

fore  a  purchaser  could  be  misled  by  its  were  so  plain  that  no  court  hnd  ever  been 

jadgment ;  but  he  might  have  paid  for  a  appealed  to  for  the  purpose  of  declaring 

title  on   the    unmistakable    meaning  of  their  meaning,  it  was  therefore   !□   the 

plain  wirds ;  and  for  the  legislature  sub-  power  of  the  legislature,  by  a  retrospeo- 

wqnently  to  distort  or  pervert  it,  and  to  tive  law,  to  put  a  construction  upon  them 

•DACt  that  white   meant  black,  or   that  contrary  to  the  obvious  letter  and  apirit. 

blad  meant  white,  wonld  in  tbe  same  de-  Reiser  d,  William  Tell  Fund  Assoclatinn, 

gree  be  an  exercise  of  artntrary  and  uncon-  39  Penn.  St,  137,  is  an  authority  in  point 

•titotional  power,"    Orecnongh  b.  Oreen-  against  such  a  doctrine.    An  expository 

OBsfa,!!  Penn,  81.489,494.    Tbe  act  in  act  of  assembly  la  destitute  of  retroactive 
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As  the  legislature  cannot  set  apide  the  construction  of  the  law 
already  applied  by  the  courts  to  actual  cases,  neither  can  it  compel 
the  courts  for  the  future  to  adopt  a  particular  construction  of  a  law 
which  the  legislature  permits  to  remain  in  force.  "  To  declare 
wliat  the  law  is,  or  ha»  been,  is  a  judicial  power  ;  to  declare  what 
the  law  tkall  be,  is  legislative.  One  of  the  fundamental  principles 
of  all  our  governmento  is,  that  the  legislative  power 
["  95]  ■  shall  be  separate  from  the  judicial."  *  If  the  legislature 
would  prescribe  a  different  rule  for  the  future  from  that 
which  the  courts  enforce,  it  must  be  done  by  statute,  and  cannot  he 
done  by  a  mandate  to  the  courts,  which  leaves  the  law  unchanged, 
but  seeks  to  compel  the  courts  to  construe  and  apply  it,  not  ac- 
cording to  the  judicial,  hut  according  to  the  legislative  judgment.* 
But  in  any  case  the  substance  of  the  legislative  action  should 
be  regarded  rather  than  the  form  ;  and  if  it  appears  to  be  the  in- 
tention to  establish  by  declaratory  statute  a  rule  of  conduct  for 
the  future,  the  courts  should  accept  and  act  upon  it,  without  too 
nicely  inquinng  whether  the  mode  by  which  the  new  rule  is  estab- 
lished is  or  is  not  the  best,  most  decorous,  and  suitable  that  could 
have  been  adopted. 

If  the  legislature  cannot  thus  indirectly  control  the  action  of  the 
courts,  by  requiring  of  them  a  construction  of  the  law  according 
to  its  own  views,  it  is  very  plain  it  cannot  do  so  directly,  by  set- 
force.  becsQH  It  t*  an  set  of  judicial  directing  the  lery  aod  collection  of  a,  tax 
power,  and  ii  in  contravention  of  the  which  ha*  already  been  deulared  illegal 
ninth  lection  of  tlie  ninth  article  of  Iha  hy  the  judiciary,  is  void,  ai  an  attempted 
conBticution,  which  declare*  that  no  man  reTenal  of  Jadicial  action.  Mayor,  Ac.  r. 
can  be  deprived  of  hi»  property  nnlen*  Horn,  'J&  Md.  IM ;  Bntler  r.  Superriion 
'by  tlie  judgment  of  hii  peen  or  the  law  of  Saginaw,  26  Mich.  22.  See  Fontem. 
of  the  tand.' "  See  8  Am.  Rep.  155,  156.  Fonter,  129  Maai.  669.  Thit  doctrine. 
And  on  the  fbrce  and  eSevI  of  declaratory  however,  would  not  prevent  the  correo- 
law«  in  general,  eee  Salleri  v.  Tobiai,  8  tion  of  mere  erron  in  taxation  by  legiila- 
Paige,  338i  Postmaaler-Oeneral  d.  Early,  tion  of  a  retnxpective  character.  Sea 
12  Wheat.  ISA;  Union  Iron  Co.  f.  Pierce,     potf,  p.*S71. 

4  BIh.  S27 ;  Planters'  Bank  e.  Black,  19         '  Ooventor  v.  Porter,  S  Hnmph.  106 ; 
Miu.  43  i  Oough  e.  PraU,  0  Hd.  626.  People  *.  8nper*i*or«,  Ac.,  16  N.  T.  434 ; 

1  Daihv.VanKleek,TJohni. 477,498,  Reieer  p.  Tell  Auociation,  89  Penn.  St. 
per  Thomptm,  J.;  Ogden  v.  Blnckledge,  187;  O'Conner  r.  Warner, 4  W.  &8.22S; 
2  Cranch,  272;  Lambertmn  d.  Hnpan.  S  Lainbertson  d.  Hogan,  2  Penn.  Sc  22. 
Pcnn.  St.  22;  Setbert  v.  Linton,  6  W.  Ta.  An  act  directing  that  a  certain  depoaition 
67;  Arnold  v.  Selley,  6  W.  Va-  446;  which  had  previously  been  taken  ihoald 
McDaniel  v.  Correll,  10  HI.  226.  The  be  read  in  evidence  on  the  trial  of  a  cer- 
legislatnre  cantMl  dictat«  what  ingtruc-  tain  canae,  notwithstanding  inforraalitlea, 
tioni  shall  be  given  by  the  court  to  a  li  void.  Dupy  v.  Wickwire,  1  I>.  Chip, 
jury,  except  hy  general  law.  State  o-  2S7i  a.  o.  6  Am.  Dec.  729. 
Hopper,  71  Ho.  425.    A  legislative  act 
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ting  aside  their  judgments,  compelling  them  to  grant  new  trials,^ 
ordering  the  dischatge  of  offenders,^  or  directing  what  particu- 
lar steps  shall  he  taken  in  the  progress  of  a  judicial  in- 
qaiiy.'    *And  as  a  court  most  act  aa  an  oi^nized  body  [*96] 

<  Lawt*  V.  Webb,  8  He.  336 ;  Dnriiam  thkt  there  htw  been  •  Tlolatlon  by  th« 

K  [«irUton.  4  He.  140 ;  AtkinMn  v.  Duo-  compan;  of  Mtne  of  Its  proTUioDB,"  csn 

kp,60He.  Ill ;  BkImd.  Eimbill,  2  Chip,  there  be  arepeal  before  a  Judidd  inquiry 

77 ;  Suuiiford  e.  Barry,  1  A<k.  314 ;  Mer-  into  the  TJolation.    Flint,  ic.  Plank  Road 

riU  a  Slwrbaine,  1  N.  H.  199 ;  Opinion  of  Co.  n.  Woodholl,  26  Midi.  99.     A  le^ila- 

Judges  In  Matter  of  Dorr,  8  R.  L  299;  tire  act  cannot  turn  diTorcet  nin*  into 

Taylor  <r.  Place,  4  R.  L  32f ;  De  Chaatel-  abeolute  divorces,  of  ita  own  fi>Tce.    Sptr- 

lai  c.  Fairehild,  IG  Penn.  St.  IB  \  Toting  hawk  t>.  Sparhawk,  118  MaH.  315.    But 

V.  State  Bank,  4  lad.  301 ;  Beebe  v.  State,  to  take  away  hy  itatute  a  itfttatory  right 

Bind.  601 ;  Lanier  r.Gallatai,  13  La.  Ann.  of  appeal  ii  not  an  exerclie  of  judicial 

175;  Uayor,  4c.  v.  Horn,  26  Md,  194;  authority.     Ex  parte  HcCardle,  7  Wall. 

Weaver  v.    Lap^y,  4S  Ala.  224 ;  San-  600.    And  it  ha*  been  held  that  a  (tatnt* 

der«  r.  Cabaniw,  43  Ala.  ITS;  Moier  n.  allowing  an  appeal  in  a  particular  case    - 

White,   39  Hich.69;  Sydnor  f.  Palmer,  wai  xalid.    Proat  v.  Berry,  2  Gill,  147; 

S9  Wia.  406;  Peopte  o.  Fiiibie,  2S  Cal.  Sute  v.  Northern  Central  R.  B.  Co.,  18 

186;    LawMKi  v.  Jeffries,  47  Mill.  686  ;  Md.  198.    A  retroactive  itatute,  ^ring 

s.  c.  12  Am.  Rep.  342 ;  RatcliSe  d.  Ander-  tlie  right  of  appeal  in  CMei  in  which  it 

MO,  81  Oratt  106 ;  i.  c  31  Am.  Rep.  71S,  had  previotuly  been  loet  by  lapM  of  time. 

And  Me  paK,  P(i.*391-*3»S  and  note*,  wai    instained    in    Page    a.    Matbewa's 

Jt  i«  not  competent  by  legiilation  to  au-  Adm'r,  40  Ala.  647.    Bat  En  Carleton  v. 

thoriie  the  court  of  final  resort  to  reopen  Goodwin's  Ex'r,  41  Ala.  16S,  an  act  the 

and  rehear  caaespreTionily  decided.  Dor-  effect  of  which  wonld  have  been  to  revive 

aey  ■.  Doraey,  37  Hd.  64  ;  a.  c.  11  Am.  discontinDed  appeals,  wa«  held  void  as  an 

Rep.  628.      The  legislature  may  control  exercise  ol  Judicial  authority.    Seecaees 

rasnediee,  4c.,  bat,  when  the  matter  ha*  cited  in  next  note, 

ptoeeaded  to  judgment,  it  has  passed  be.  ■  Opinionaof  Judge*  on  the  Doit  Caae, 
yoad  legislative  control.  Oliver  n.  Ho-  8  R.  I.  299 ;  Bute  v.  Hopper,  71  Mo.  436. 
CInre,  28  Ark.  666 ;  Oriffln's  Execntor  r.  In  the  ca«e  of  Picqoet,  Appellant,  6  Pick. 
Ctmningham,  20  Gratt.  31 ;  Teel  ir.  Tan-  04,  the  judge  of  probate  had  ordered  let- 
cay,  23  Gratt.  690 ;  Hooker  d.  Hooker,  18  ten  of  administration  t«  issue  to  an  ippll- 
Ui>*.  609.  cant  therefor,  on  his  giving  bond  ta  the 

■  In  State  «-  Flemfaig,  7  Humph.  162,  penal  sum  of  960,000,  with  sureties  with- 
a  I^islative  resolve  that  "  no  fine,  for.  in  the  Commonwealth,  for  the  faithful 
feitnre,  or  imprisonment  should  be  Im-  perfbrmance  of  his  duties.  He  wai  nn- 
poaed  or  recovered  under  the  act  of  1837  able  to  give  the  bond,  and  applied  to  the 
(then  in  force],  and  that  all  cauws  pend-  legislature  for  reUef .  Therenpon  a  re- 
ii^  in  any  of  the  couru  tbr  sach  offence  solve  was  passed  "empowering"  tha 
(koald  be  dismissed,"  was  bddvoidaaan  judge  of  probate  to  grant  the  letters  of 
iavaaioa  of  jndidia  anthority.  The  leg-  admioiatratloa,  provided  the  petitioner 
idatnre  cannot  deehire  a  forfeiture  of  a  should  give  bond  with  hit  brother,  a  real- 
tight  to  act  as  curators  of  a  college.  State  dent  of  Paris,  France,  aa  surety,  and 
V.  Adama,  44  Ha  670.  Korean  It  author-  "  that  such  bond  should  be  in  lien  of  any 
iae  the  governor  or  any  other  State  officer  ud  all  bond  or  bonds  by  any  Uw  or  staC- 
to  paas  npon  the  validity  of  Stale  grants  nte  Id  this  Commonwealth  now  in  foixn 
and  correct  errors  therein  ;  this  being  required,"  4c.  The  judge  of  probate  re- 
]a^daL  HilUard  v.  ConDelly,  7  Oa.  172.  fused  to  grant  the  letters  on  the  terms 
Nor,  wbena  a  corporate  charter  provldea  ipedSed  in  this  resolve,  and  the  Supreme 
IlMt  it  abaU  not  be  repealed  "  unless  it  Court,  while  holding  that  it  was  not  com- 
skidlbenMideloappeartolbelegislatnra  pnlsory  upon   him,  abo  declared  their 
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of  judges,  and,  where  differences  of  opinion  arise,  they  can 
only  decide  hy  majorities,  it  has  been  held  that  it  would  not  be  in 
the  pOwer  of  the  legislature  to  provide  that,  in  certain  contin- 
gencies, the  opinion  of  the  minority  of  a  court,  vested  with  power 
by  the  constitution,  should  prevail,  so  that  the  decision  of  the 
court  in  such  cases  should  be  rendered  against  the  judgment  of 
its  members.' 

Nor  is  it  in  the  power  of  the  I^islature  to  bind  individuals  by 
a  recital  of  facts  in  a  statute,  to  be  used  as  evidence  against  the 
parties  interested.  A  recital  of  facts  in  the  preamble  of  a  statute 
may  perhaps  be  evidence,  where  it  relates  to  matters  of  a  public 
nature,  as  that  riot«  or  disorders  exist  in  a  certain  part  of  the 
country  (^  but  where  the  facts  concern  the  rights  of  individuals, 
the  legislature  cannot  adjudicate  upon  them.  As  private  statutes 
are  generally  obtained  on  the  application  of  some  party  interested, 
and  are  put  in  form  to  suit  his  wishes,  perhaps  their  exclusion 
from  being  made  evidence  against  any  other  party  would  result 
from  other  general  principles ;  but  it  is  clear  that  the  recital  could 
have  no  force,  except  as  a  judicial  finding  of  facts ;  and  that  such 
finding  is  not  within  the  legislative  province.* 

opinion  that,  if  it  «ere  lo,  it  would  be  Appeal*,  imleM  a  m^ontr  ot  tlbote  mem- 
inoperative  and  void.  In  Bradford  v.  ben  of  the  court  who  were  competent  lo 
Brooki,  2  Aik.  284,  it  wa*  decided  that  ait  on  tbe  hearing  and  decision  ihonld 
the  legislature  had  no  power  lo  revlre  a  cuncnr  in  the  reversal,  waa  oncoOBtitn- 
ctHnmiuion  for  proving  claimi  against  an  tional.  Its  effect  would  be,  if  tbe  conrt 
eatate  after  it  bad  once  expired.  See  also  were  not  full,  to  make  the  opinion  of  the 
Bagg's  Appeal,  43  Penn.  SL  612 ;  Trus-  minoritj  In  favor  of  afflnnance  control 
tees  D.  Bailej,  10  Fla.  238.  In  Hill  v.  that  of  the  majorily  in  favor  of  reversal, 
Sunderland,  8  YL  GOT,  and  Burch  b.  New-  unless  the  latter  were  a  majority  of  the 
berrj,  10  N.  T.  874,  it  was  held  that  the  whole  court.  Such  a  provision  in  the 
legislature  had  no  power  to  grant  to  par-  constitution. might  be  proper  and  noei- 
ties  a  right  to  appeal  after  it  was  gone  ceptionablei  but  it  the  constitution  baa 
under  the  general  law.  In  Burt  v.  Wil-  created  a  court  of  appeala,  without  anj 
liams,  24  Ark.  91.  it  was  held  that  tlie  restriction  of  tliii  character,  the  ruling  of 
granting  of  contiauances  of  pending  cases  this  cue  is  that  tlie  legislature  cannot  im- 
waBtheejert:i»e«jf  judicial  authority,  and  pose  it.  The  court  was  nearly  eqnaUj 
a  legislative  act  assuming  to  do  this  was  divided,  standing  (even  to  six.  A  statota 
void.  And  where,  by  the  general  law,  the  authorizing  an  nnofflcial  person  to  ait  in 
conrts  have  no  authority  to  grant  a  di-  the  place  of  a  judge  who  is  disqtialiSed 
Torce  for  a  given  cause,  the  legislature  was  held  void  in  Tan  Slyke  t^.  Insurance 
c^annot  confer  the  authorily  in  a  partica-  Co.  89  Wis.  890 ;  s.  c.  20  Am.  Rep.  60. 
lar  case.  Bimmonds  o.  Simmonds,  108  That  judicial  power  cannot  be  driegated, 
Mass.  572;  s.  □.  4  Am.  Rep.  576.  And  see  Cohen  v.  Hoff,  S  Brev.  GOO. 
see;»«t,  pp  •110,  note,  •392  and  note.  *  Rex  d,  Satton,  4  M.  ftS.  632. 

1  In  Ciapp  V.  Ely,  27  N.  J.  622,  it  waa  *  Elmendorf  n.  Carmicbae!,3  I.itt47$; 
held  that  a  sUtate  which  provided  that  a.  o.  14  Am.  Dec.  86 ;  Parmelee  r.  Thomp- 
no  Judgment  of  the  Supreme  Court  should  son,  7  HIU,  77 ;  Lothrop  v.  Bteadman,  42 
l>e  reversed  by  the  Court  of  Errora  and    Conu.  6S3, 692. 
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*  We  come  now  to  a  class  of  oases  in  regard  to  which  [•  97] 
there  has  been  serious  contrariety  of  opinion ;  springing 
from  the  fact,  perhaps,  that  the  purpose  sought  to  be  accomphahed 
by  the  statutes  is  generally  effected  by  judicial  proceedings,  so 
that  if  the  statutes  are  not  a  direct  invasion  of  judicial  authority, 
they  at  least  cover  ground  which  the  courts  usually  occupy  under 
general  laws  conferring  the  jurisdictiou  upon  them.    We  refer  to 

Slatutet  empowerir^  Guardians  artd  other  Trutteea  to  seU  Land*. 

Whenever  it  becomes  necessary  or  proper  to  sell  the  estate  of 
a  decedent  for  the  payment  of  debts,  or  of  a  lunatic  or  other 
iQcompet«nt  person  for  the  same  purpose,  or  for  future  support, 
or  of  a  minor  to  proTide  the  means  for  his  education  and  nurture, 
or  for  the  most  profitable  investment  of  the  proceeds,  or  of  ten- 
ants in  common  to  effectuate  a  partition  between  them,  it  will 
prol>ably  be  found  in  every  State  that  some  court  is  vested  with 
jurisdiction  to  make  the  necessary  order,  if  the  &ctB  after  a 
hearing  of  the  parties  in  interest  seem  to  render  it  important. 
The  case  is  eminently  one  for  judicial  investigation.  There  are 
&ct8  to  he  inquired  into,  in  regard  to  which  it  is  always  possible 
that  disputes  may  arise ;  the  party  in  interest  is  often  incompetent 
to  act  on  his  own  behalf,  and  his  interest  is  carefully  to  be  in- 
quired into  and  guarded ;  and  as  the  proceeding  will  usually  be 
exparte,  there  is  more  than  the  ordinary  opportunity  for  fraud 
upon  the  party  interested,  as  well  as  upon  the  authority  which 
grants  permission.  It  is  highly  and  peculiarly  proper,  therefore, 
that  by  general  laws  judicial  inquiry  should  be  provided  for 
these  cases,  and  that  such  laws  should  require  notice  to  all 
proper  parties,  and  afibrd  an  opportunity  for  the  presentation  of 
any  &cts  which  might  bear  upon  the  propriety  of  granting  the 
applications. 

But  it  will  sometimes  be  found  that  the  general  laws  provided 
for  these  cases  are  not  applicable  to  some  which  arise;  or,  if 
applicable,  that  they  do  not  accomplish  fully  all  that  in  some 
cases  seems  desirable  ;  and  in  these  cases,  and  perhaps  also  in 
some  others  without  similar  excuse,  it  has  not  been  unusual  for 
legislative  authority  to  intervene,  and  by  special  statute  to  grant 
the  permission  which,  under  the  general  law,  would  be 
granted  by  the  oourta.  The  *  power  to  pass  such  statutes    [*  98] 


by  Google 


118  COKSTETDTIOSAIi  LtBHTATIONa.  [CH.  T, 

has  often  been  disputed,  and  it  may  be  well  to  Bee  upon  what 
basia  of  authority,  as  well  as  of  reason,  it  resta. 

If  in  fact  the  inquiry  which  precedes  the  grant  of  authority  is 
in  its  nature  judicial,  it  would  &eeni  clear  that  such  statutes  must 
be  ineffectual  and  void.  But  if  judicial  inquiry  is  not  essential, 
and  the  legislature  may  confer  the  power  of  sale  in  such  a  case 
upon  an  ex  parte  presentation  of  evidence,  or  upon  the  represen- 
tationa  of  the  parties  without  any  proof  whatever,  then  we  must 
consider  the  general  laws  to  be  passed,  not  because  the  cases  fall 
necessarily  within  the  province  of  judicial  action,  but  because 
the  courts  can  more  conveniently  consider,  and  more  properly, 
safely,  and  inexpensively  pass  upon  such  cases,  than  the  legisla- 
tive  body  to  which  the  power  primarily  belongs.' 

The  rule  upon  this  subject,  which  appears  to  be  deducible  from 
the  authorities,  is  this :  If  the  party  standing  in  position  of  trustee 
applies  for  permission  to  convert  by  a  sale  the  real  property  into 
personal,  io  oi-der  to  effectuate  the  purposes  of  the  trust,  and  to 
accomplish  objects  in  the  interest  of  the  cestui  que  tnut  not  other- 
wise attainable,  there  is  nothing  in  the  granting  of  permiasioa 
which  is  in  it«  nature  judicial.  To  grant  permission  is  merely  to 
enlarge  the  sphere  of  the  fiduciary  authority,  the  better  to  ac- 
complish the  purpose  for  which  the  trusteeship  exists ;  and 
while  it  would  be  entirely  proper  to  make  the  questions  which 
might  arise  assume  a  judicial  form,  by  referring  them  to  some 
proper  court  for  consideration  and  decision,  there  is  no  usurpa- 
tion of  power  if  the  legislature  shall,  by  direct  action,  grant  the 
permission. 

In  the  case  of  Rice  v.  Parkman,*  certain  minors  having  become 
entitled  to  real  estate  by  descent  from  their  mother,  the  legisla- 
ture passed  a  special  statute  empowering  their  &ther  as  guardian 
for  them,  and,  after  giving  bond  to  the  judge  of  probate,  to  sell 

>  There  are  conslitulJonal  proTisioiu  plicable,  might  liaa  be  lield  to  exclude 

in  Kentucky,  Virginik,  Miuouii,  Oregon,  luch  ipecUl  antliorii«tion. 

Nevida,  Indiana,  Maryland,  New  Jeraey,  *  16  Ma^i.  82S,     See  the  crilJdam  of 

ArkanaoB,   Florida,   lilinoit,    Wiaconain,  Ihli  cnie  in  Jones  v.  Perry,  10  Terg.  66; 

TexM,  West  Virginia,  Michigan,  and  Col-  8.  c.  80  Am.  Dec  48a     That  can  ii  out 

orado,  forbidding  special  law«  liceniing  of  liarmonj  with  the  current  of  authority 

the  tale  of  the  land*  of  minors  aod  other  on  the  subject  here  conaidered.    In  Cali- 

penona  under  legal  disabilitj.     Perhapa  fbniia  It  has  been  held  that  where  a  minor 

the  general  provision  io  some  other  con-  has  a  guardian,  it  is  not  competent  for  the 

ititutiona.  forbidding  special  laws  in  cases  legislature  to  empower  anotlieT  to  sell  his 

where  a  general  law  could  be  made  ap-  lands.    Lincoln  ».  Alexuider,  ^  Cal.  4^ ; 
B.  c.  S8  Am.  Bep.  6S9. 
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and  cODvey  the  lands,  and  put  the  proceeds  at  interest  on  good 
security  for  the  benefit  of  the  minor  owners.  A  sale  was  made 
kccordingly ;  but  the  children,  after  coming  of  age,  brought  suit 
against  the  party  claiming  under  the  sale,  insisting  that  the 
special  statute  wtut  void.  Tliere  was  in  force  at  the  time  this 
special  statute  was  passed,  a  general  statute,  under  which  license 
might  have  been  granted  by  the  courts ;  but  it  was  held  that 
this  general  law  did  not  deprive  the  legislature  of  that 
tall  *  and  complete  control  over  such  cases  which  it  would  [*  99] 
htfve  possessed  had  do  such  statute  existed.  "If,"  say 
the  court,  "  the  power  by  which  the  resolve  authorizing  the  sale 
in  this  case  was  passed  were  of  a  judicial  nature,  it  would  be  very 
clear  that  it  could  not  have  been  exercised  by  the  legislature 
without  violating  an  express  provision  of  the  constitution.  But 
it  does  not  seem  to  us  to  be  of  this  descriptjon  of  power ;  for  it 
was  not  a  case  of  contioverey  between  party  and  party,  nor  is 
there  any  decree  or  judgment  affecting  the  title  to  property.  The 
only  object  of  the  authority  granted  by  the  iegi^ture  was  to 
transmute  real  into  personal  estate,  for  purposes  beneficial  to  all 
who  were  interested  therein.  This  is  a  power  frequently  exercised 
by  the  legislature  of  this  State,  since  the  adoption  oC  the  consti- 
tution, and  by  the  legislatures  of  the  province  and  of  the  colony, 
while  under  the  sovereignty  of  Great  Britain,  analogous  to  the 
power  exercised  by  the  British  Parliament  on  amilar  subjects 
time  out  of  mind.  Indeed  it  seems  absolutely  necessary  for  the 
interest  of  thoee  who,  by  the  general  rules  of  law,  are  incapaci- 
tated from  disposing  of  their  property,  that  a  power  should  exist 
somewhere  of  converting  lands  into  money.  For  otherwise  many 
minors  might  suffer,  although  having  property ;  it  not  being  in  a 
conditioo  to  yield  an  income.  This  power  must  rest  in  the  legis- 
lature, in  this  C(«nmonwealth  ;  that  body  being  alone  competent 
to  act  as  the  general  guardian  and  protector  of  those  who  are 
disabled  to  act  for  themselves. 

**  It  was  undoubtedly  wise  to  delegate  this  authority  to  other 
bodies,  whose  sessions  are  regular  and  constant,  and  whose  struc- 
ture may  enable  Utem  more  easily  to  understand  the  merits  of  the 
particular  application  brought  before  them.  But  it  does  not  fol- 
low that,  because  the  power  has  been  delegated  by  the  legislature 
to  courts  of  law,  it  is  judicial  in  its  character.  For  aught  we  see, 
the  same  authority  might  have  been  given  to  the  selectmen  of 
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each  town,  or  to  the  clerks  or  registers  of  the  counties,  it  being  a 
mere  ministerial  act,  certainly  requiring  discretion,  and  sometimes 
knowledge  of  law,  for  its  due  exercise,  but  still  partaking  in 
no  degree  of  the  characteristicsof  judicial  power.  It  is  doubtless 
included  in  the  general  authority  granted  by  the  people  to  the  legi»- 
lature  by  the  constitution.     For  full  power  and  autliority  is  given 

from  time  to  time  to  make,  ordain,  and  establish  all  majiaer 
[*  100]  of  wholesome  and  reasonable  orders,  laws,  statutes,  *  and 

ordinances,  directions,  and  instructions  (so  as  the  same 
be  not  repugnant  or  contrary  to  the  constitution),  as  they  shall 
judge  to  be  for  the  good  and  welfare  of  the  Commonwealth, 
and  of  the  subjects  thereof.  No  one  imagines  that,  under  this 
general  authority,  the  legislature  could  deprive  a  citizen  of  his 
estate,  or  impair  any  raluable  contract  in  which  he  might  be 
interested.  But  there  seems  to  be  no  reason  to  doubt  that,  upon 
his  application,  or  the  application  of  those  who  pioperly  represent 
him,  if  disabled  from  acting  himself,  a  bene^cial  change  of  his 
estate,  or  a  sale  of  it  for  purposes  necessary  and  convenient  for 
the  lawful  owner,  is  a  just  and  proper  subject  for  the  exercise  of 
that  authority.  It  is),  in  &ct,  protecting  him  in  his  property, 
which  the  legislature  is  bound  to  do,  and  enabling  him  to  derive 
subsistence,  comfort,  and  education  from  property  which  might 
otherwise  be  wholly  useless  duriug  that  period  of  life  when  it 
might  be  most  beneficially  employed. 

"  If  this  be  not  true,  then  the  general  laws,  under  which  so 
many  estates  of  minors,  persons  non  compot  mentiB,  and  others, 
have  been  sold  and  converted  into  money,  are  nnauthorized  by 
the  constitution,  and  void.  For  the  courts  derive  their  authority 
from  the  legislature,  and,  it  not  being  of  a  judicial  nature,  if  the 
legislature  had  it  not,  they  could  not  communicate  it  to  any 
other  body.  Thus,  if  there  were  no  power  to  relieve  those  from 
actual  distress  who  bad  unproductive  property,  and  were  disabled 
from  conveying  it  themselves,  it  would  seem  that  one  of  the 
most  essential  objects  of  government  —  that  of  providing  for  the 
welfare  of  the  citizens  —  would  be  lost.  But  the  argument  which 
has  most  weight  on  the  part  of  the  defendants  is,  that  the  legisla- 
ture has  exercised  its  power  over  this  subject  in  the  only  consti- 
tutional way,  by  establishing  a  genei'al  provision ;  and  that,  having 
done  this,  their  authority  has  ceased,  they  having  no  right  to 
interfere  in  particular  cases.     And  if  the  question  were  one  of 


by  Google 


CH.  v.]   POWEES  EIEECISED  BY  LEQISLATIVB  DEPARTMENT.    121 

expedieucy  only,  we  should  perbaps  be  convinced  by  the  argu- 
ment, that  it  would  be  better  for  all  such  applications  to  be  made 
to  the  courts  empowered  to  sustain  them.  But  as  a  question 
of  right,  we  tbiuk  the  ai^ument  fails.  The  constituent,  when  he 
has  delegated  an  authority  without  an  interest,  may  do  the  act 
himself  which  be  has  authorized  another  to  do;  and  especially 
when  that  constituent  is  the  legislature,  and  is  not  pi-ohibited  by 
the  comtitutiou  from  exercising  the  authority.  Indeed, 
the  *  whole  authority  might  be  revoked,  and  the  legisla-  [*  101] 
ture  resume  the  burden  of  the  business  to  itself,  if  in  its 
wisdom  it  should  determine  that  the  common  welfare  requured 
it.  It  is  not  legislation  which  must  be  by  general  acta  and  rules, 
but  the  use  of  a  parental  or  tutorial  power,  for  purposes  of  kind- 
ness, without  interfering  with  or  prejudice  to  the  rights  of  any  but 
those  who  appl}'  for  specific  relief.  The  title  of  strangers  is  not 
iu  any  degree  affected  by  such  an  interposition." ' 

A  similar  statute  was  sustained  by  the  Court  for  the  Correction 
of  Errors  in  New  York.  "  It  is  clearly,"  says  the  Chanoellor, 
"  within  the  powers  of  the  legislature,  as  parens  patricB,  to  pi-escribe 
such  rales  and  regulations  as  it  may  deem  proper  for  the  superin- 
tendence, disposition,  and  management  of  the  property  and  effects 
of  infants,  lunatics,  and  other  persons  who  are  incapable  of  manag- 
ing their  own  affairs.  But  even  that  power  cannot  constitutionally 
he  BO  far  extended  as  to  transfer  the  beneficial  use  of  the  property 
to  another  person,  except  in  those  cases  where  it  can  legally  be 
(ffesuoied  the  owner  of  the  property  would  himself  have  given  the 
use  of  his  property  to  the  other,  if  he  had  been  in  a  situation  to 

*  In  ShumwBj  e.  Bennett,  29  Mlcb.  Am.  &  Eng.  R.  R.  Cm.  848.    In  Snper- 

461,  tfae  dUtiDCtioD  between  Judicial  uid  viion  of  Election,  114  Uui.  247,  a.  o. 

■dminlatratiTe  power  is  pointed  out,  and  19  Am.  Rep.  341,  it  is  decided  tliat  the 

it  it  held  lliat  tlie  quettion  of  incorporal-  courti  cannot  be  TMted  with  aathotit;  to 

iog  tenitorj  m  ■  Tillage  cannot  be  made  appoint  inipecton  of  election.    For  the 

a  Jodtcial  qoeition.      A  like  dediion  U  ditiinction  between  political  aad  judicial 

made  hj  Chancellor  Cooper,  in  Ex  part»  power,  kc  further,  Dickey  r.  Reed,  78  Bl. 

Bonit,  1  Tenn.  Ch.  R.  63,  though  it  la  261 ;   Commonwealth  v.  Jone«,  10  Buih, 

Mid  in  that  caae  that  tbe  organization  of  726.    And  aee  fiml,  p.  *  106  and  notes.    In 

oorporatioDB  which  are  created  by  legiila-  Regarty'i  Appeal,  75  Penn.  St.  SOS,  the 

tiire  anthoritf  maj  be  referred  to  the  power  of  a  legialatnre  to  authorize  a  tnia- 

conrti.     See,  on  the  same  subject,  State  tee  to  sell  the  landi  of  parties  who  were 

f.  Annalrong,  3  Sneed,  634  i  Galeiburg  t>.  (ui  jurii,  and  might  act  on  their  own  be- 

BawUnaon,  76  III.  162.     Compare  Bur-  half,  waa  denied,  and  the  case  was  dislin- 

liBgton  B.  Leebrick,  4J{  Iowa,  262.    That  guished  from  Norris  r.  Clymer,  2  Peno. 

Ite  coarts  cannot  b«  clothed  with  legisla-  St.  277,  and  others  nhich  had  followed 

Inc  anthoritj,  see  Hinnesot*  v.  TouDg,  2  it 
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act  for  himself,  as  in  the  case  of  a  provision  out  of  the  estate  of  an 
infant  or  lunatic  for  the  support  of  an  indigent  parent  or  other 
near  relative."  ^ 

1  Cochran  b.  Van  Snrla^,  SO  Wend.  306,  extenaiTe  jariadiclion  to  [icenie  tlie  nle  of 
373.  See  tlie  isnie  case  in  the  Supreme  theresleatateof  mlnorBbjlheirguftrdiaiiB. 
Court,  lai  nom,  Clarke  v.  Van  Surlaj,  16  If  tlie  jnrltdictian  of  the  judgei  of  probate 
Wend.  436.  See  also  Suydam  p.  William-  be  not  sufflcieutiy  extensire  to  reach  «U 
son,  24  How.  427 ;  Williamson  v.  Suy dam,  proper  caies.  it  ma;  be  a  good  reaion  irhy 
S  WaU.  723;  Heinof  Holnian  u.  Back  of  that  jaritdicllon  ehouid  be  extended,  bnt 
Norfolk,  12  Ala.  3S9 ;  Florentine  v.  Bar-  can  hardly  be  deemed  a  suBicient  rea«0D  - 
ton,  2  WaU.  210.  In  Uojt  d.  Spragiie,10S  for  the  particular  interposition  of  the 
U.  8.  013,  it  iraa  held  competent,  b;  iegielature  inan  mdividual  case.  If  there 
■pecial  statute,  to  proTlde  for  the  itt*et(-  be  a  defect  in  the  lavs,  they  should  be 
ment  of  the  estate  of  minors  In  a  manu-  amended.  Under  our  instituUoos  all  men 
flacturitig  corporation,  and  that,  after  the  are  viewed  aa  equal,  entitled  to  enjoj 
iDvestment  was  accordingly  made,  no  ao-  equal  priTileges,  and  to  be  governed  by 
count  could  be  demanded  on  their  behalf,  equal  laws.  If  it  be  flt  and  pt«per  that 
except  of  the  stock  and  ita  dividend*.  But  Ucense  should  bet^ven  to  one  guardian, 
the  legislature  cannot  empoirer  the  guar-  under  particular  circumstances,  to  sell  the 
dian  of  infants  to  mortgage  their  lands  to  estate  of  hit  wanl,  it  is  fit  and  proper  that 
pay  demands  which  are  not  obligations  all  other  guardians  should,  under  similar 
against  them  or  their  estate.  Burke  v.  circumstances,  have  the  same  license- 
Mechanics'  Saving*  Bank,  12  H.  I.  613.  This  is  the  very  genius  and  spirit  of  our 
Id  Brevoort  r.  Qraoe,  IS  N.  Y,  246,  the  institutions.  And  we  are  of  opinion  that 
power  of  the  legislature  to  authorize  the  an  act  of  the  legislature  to  auihoiiie  the 
sale  of  lands  of  tofants  by  special  statute  sale  of  the  land  of  a  particular  minor  by 
was  held  to  extend  to  the  future  contin-  his  guardian  cannot  be  easily  reconciled 
gent  interests  of  those  not  in  being,  but  with  the  spirit  of  the  article  in  the  Bill  of 
not  to  the  interests  of  noti-consenting  Bights  which  we  have  just  died.  It  la 
adults,  competent  to  act  on  their  own  be-  true  that  the  grant  of  such  a  license  by 
half.  In  Opinions  ofthe  Judges,  4  K.H-5ttG,  the  legislature  to  the  guardian  is  intended 
572,  the  validity  of  such  a  special  statute,  as  a  privilege  and  a  benefit  to  the  ward. 
under  tlie  constitution  ot  New  Hatnpiliire,  But  by  the  law  of  the  land  no  minor  is 
was  denied.  The  judges  say :  "  The  ob-  capable  of  assenting  to  a  sale  of  his  real 
jection  to  the  exercise  of  such  a  power  estate  in  such  a  manner  as  to  bind  him- 
by  the  legislature  is,  tlial  it  Is  in  its  na-  self.  And  no  guardian  is  permitted  by 
ture  both  legislative  and  judicial.  It  is  the  same  law  to  determine  when  the  ea- 
the  province  of  the  legislature  to  pre-  tate  of  his  ward  ought  and  when  it  onght 
scribe  the  rule  of  law,  but  to  apply  it  to  not  to  be  sold.  In  the  contemplation  of 
particular  cases  is  the  business  of  the  the  law,  the  one  has  not  sufBcient  discre- 
courts  of  law.  And  the  thirty-eighth  ar-  tion  to  jndge  of  the  propriety  and  expe- 
ticle  in  the  Bill  of  Rights  declares  that  diency  of  a  sale  of  his  estate,  and  the 
'in  the  government  of  this  State  the  Ibree  otheris  not  to  be  intrusted  with  the  power 
essential  powers  thereof,  to  wit,  the  legis-  of  judging.  Such  being  the  general  law 
lalive,  executive,  and  judicial,  ought  to  of  the  land,  it  is  presumed  that  the  leg- 
be  kept  as  separate  from,  and  independ-  Islature  would  be  unwilling  to  rest  the 
ent  of,  each  other  as  the  nature  of  a  free  jostiflcation  of  an  act  authorizing  the  sale 
government  will  admit,  or  as  is  consistent  of  a  minor's  estate  npon  any  assent  which 
with  that  chain  of  connection  that  binds  the  guardian  or  the  minor  could  give  in 
the  whole  fabric  of  the  constitution  in  one  the  proceeding.  Tlie  qnestion  then  b,  a* 
indissoluble  bond  of  union  and  amity.'  it  seems  to  ns.  Can  a  ward  be  deprived  of 
The  eiercise  of  such  a  power  by  the  legis-  his  inheritance  without  his  consent  by  an 
Uture  can  never  be  necessary.  By  the  act  of  the  legislature  which  is  itileniled  to 
exlstinglaws,judgesof  probateliavevery  api^y  to  no  other  individual?    The  flf- 
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*  The  same  ruling  has  often  been  made  in  analogous  [*  102] 
cases.  Id  Ohio,  a  special  act  of  the  legislature  author- 
izing commissioDers  to  make  sale  of  lands  held  in  fee  tail,  by 
devisees  under  a  will,  in  order  to  cut  off  the  entailment  and 
effect  a  partition  between  them,  —  the  statute  being  applied  for 
by  the  mother  of  the  devisees  and  the  executor  of  the  will,  and 
on  behalf  of  the  devisees,  —  was  held  not  obnoxious  to  consti- 
tutional objection,  and  to  be  sustainable  on  immemorial  legislative 
usage,  and  on  the  same  ground  which  would  support  general  laws 
for  the  same  purpose.^  In  a  case  in  the  Supreme  Court  of  the 
United  States,  where  an  executrix  who  bad  proved  a  will  in  New 
Hampshire  made  sale  of  lands  without  authority  in  Rhode  Island, 
for  the  purpose  of  satisfying  debts  against  the  estate,  a 
subsequent  act  of  the  Rhode  Island  legislature,  *  con-  [*  108] 
finning  the  sale,  was  held  not  an  encroachment  upon 
the  judicial  power.  The  land,  it  was  said,  descended  to  the  heirs 
subject  to  a  lieu  for  the  payment  of  debts,  and  there  is  nothing 
in  the  nature  of  the  act  of  authorizing  a  sale  to  satisfy  the  lien, 
which  requires  that  it  should  be  performed  by  a  judicial  tribunal, 
or  that  it  should  be  performed  by  a  delegate  rather  than  by  the 
legislature  itself.  It  is  remedial  in  its  nature,  to  give  effect  to 
existing  rights.^  The  case  showed  the  actual  existence  of  debts, 
and  indeed  a  judicial  license  for  the  sale  of  lands  to  satisfy  them 
had  been  granted  in  New  Hampshire  before  tlie  sale  was  made. 
The  decision  was  afterwards  followed  in  a  carefully  considered 
ease  in  the  same  court.^  In  each  of  these  cases  it  is  assumed  that 
the  legislature  does  not  by  the  special  statute  determine  the 
existeDce  or  amount  of  the  debts,  and  disputes  concerning  them 

Uenth  BTtide  in   the  Bill  of  Bighti  de-  preHon  theqoestion  lubmitled  tom,  that 

cUn*  that  DO  inbject  (hall  be  deprived  of  the  legialature  cannot  ■utlioriieagiurdian 

kU  property  but  by  the  jodgment  of  hii  of  minor*,  hy  a  ipecial  act  or  resoNe,  to 

pern  or  the  law  of  the  land.    Can  an  act  make  a  ralid  conveyance  of  the  real  es- 

of  the  legialanire,  intended  to  authorize  tate  of  hia  wardi. "     See  alio  Jones  v. 

«ae  man  toaell  the  land  of  another  with-  Perry,  10  Terg.  5G;  a.  c.  SO  Am,  Dec.4S0; 

oat  hia  conient  be  '  the  law  of  the  land'  Lincoln  B.Alexander,  52  CaL  482;  a.c.SB 

•ithin  the  meaning  of  the  conatitution !  Am.  Bep.  689. 

can  It  be  the  law  of  the  land  in  a  fl-ee  >  CarroU  d.   Leasee   of   Olmited,    16 

ootuitry  I    If  the  queatian  proposed  to  ui  Ohio,  2E1. 

can  be  reaoUed  into  these  quMlione,  ai  it  »  Wilkinaon  v.  Leland,  2  Pet.  627, 600. 

appears  lo  ns   it  may,  we  feel  etitirely  Compare  Brevoort  b.  Grace,  53  H.  T.  MB. 

oonfldeDt  that  the  repreaentaiives  of  the  •  Walkini  v.  Bolmaa'a  Lessee,  16  Pel. 

pwple  of  thU  State  will  agree  with  us  in  35. 6a     See  also  Florentine  v.  Barton,  2 

tbe  opinion  we  feel  ouraelTes  bound  to  ex.  Wall.  310 ;  Doe  a.  Dougbua,  8  Blockf.  10. 
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would  be  determinable  in  the  usual  modes.  Many  other  decisions 
have  been  made  to  the  same  effect.' 

This  species  of  legislation  may  perhaps  be  properly  called  pie- 
relative  remedial  legislation.  It  hears  and  determines  no  rights; 
it  deprives  no  one  of  his  property.  It  simply  authorizes  one's 
real  estate  to  be  turned  into  personal,  on  the  application  of  the 
person  representing  his  interest,  and  under  sach  circumstances 
tliat  the  consent  of  the  owner,  if  capable  of  giving  it,  would  be 
presumed.  It  is  in  the  nature  of  the  grant  of  a  pnyilege  to  one 
person,  which  at  the  same  time  afEects  injuriously  the  rights  of 
no  other." 

But  a  different  case  is  presented  when  the  legislature  assumes 
to  authorize  a  person  who  does  not  occupy  a  fiduciary 
[*  104]  relation  to  *  the  owner,  to  make  sale  of  real  estate,  to 
satisfy  demands  which  he  asserts,  but  which  are  not 
judicially  determined,  or  for  any  other  purpose  not  connected 
with  the  convenience  or  necessity  of  the  owner  himself.  An  act 
of  the  legislature  of  Illinois  undertook  to  empower  a  party  who 
had  applied  for  it  to  make  sale  of  the  lands  pertaining  to  the 
estate  of  a  deceased  person,  in  order  to  raise  a  certain  specified 
sum  of  money  which  the  legislature  assumed  to  be  due  to  him 
and  another  person,  for  moneys  by  them  advanced  and  liabilities 

1  Thonton  b.  Thunton,  S  R.  I  206,  46g,  « ipedal  ttatute  ftDthoriting  the  ad- 

802;  WilliamBOD  d.  Williamaon,  11  Miu.  miDlstrator  □[  one  who  held  tlie  mere 

715;   HcComb  v.  Gilkej,  29  Miu.  146;  naked  legal  title  to  eoatej  to  the  owner 

Boon  D.  Boweri,  80  Miu.  248;   Stevart  of  the  equiuhle  title  wu  held  rslid.     To 

v.  Griffith,  38  Mo.  13 ;  Eitep  n.  Hutchman,  the  same  e%ct  U  lieformed  P.  D.  Church 

14  S.  &  H.  435 ;  Snowhill  v.  Snooliill,  IT  e.  Mott,  7  Paige,  77 ;  a.  o.  32  Am.  Dec 

N.J.  Eq.  80;  Done?  a,  Gilbert,  11  G.  &  J.  618.    In  Stanley  n.  Colt,  6  Wall.  IIS,  aa 

87;   Norri»  e.  Clfmer,  2  Penn.  Sl  277;  act  permitting  the  rale   of  real   ettate 

Sergennt  It.  Kulin,2  Penn.  St.  893;  Ken-  o.  wbich  had  beendeTiaed  to  charitable  am 

Kitchen,  17  Penn.  St,  433;   Coleman  n.  waa  BDilained,  —  no  diveraion  of  the  gift 

Carr.  1  Mii>.  25S ;  Davison  v.  Jnhonnot,  7  being  made.    A  more   doubtful  cue  it 

Uet38e;TowIe  u.  Fame}',  14  N.  Y.  423;  that  of  Unsle^  f.  Hubbard,  44  Conn.  109; 

Leggett  s.  Hunter,  IS  N,  Y.  44fi;   Bre-  a.  o.  26  Am.  Rep.  431,  in  which  it  waa 

Toort  D.  Grace,  63  N.  Y.  245;  Gftnnett  u.  lield   competent,   on  petition  of    tenant 

Leonard,  47   Mo.   SOS;   Kibbj-   v,   diet-  for  life,   to   order  a  sale  of   landi    for 

wood'i  Adm'n.  4  T.  B.  Monr.  91 ;  She-  the    heneflt   of    all   concerned,    thongh 

han't  Heirt  v.  Bamett'i  Heira,  0  T.  B.  agRioaC  remonatrance  of  ownera  of  t)ie 

Monr.  eiH;  Daria  i.-.  State  Bank,  7  Ind.  rerereion. 

81Q ;  Richardson  v,  Monson,  23  Conn.  04 ;  *  It  would  be  equally  competent  for 

Ward  r.  New  England,  Ac.  Co.,  1  Cliff,  the  legialatnretoauthoriieapeiiou under 

665;  Sohier  V.  Masaacliutetts.  &c.  Hoapi-  legal  di  a  ability  —  «.;.  an  infant  —  to  cod- 

tal.  8  Cush.  433;  Ijobrano  n.  Nelligan,  S  rey  hit  estate,  at  to  suthoriEe  It  to  be 

Wall.  296.     CotOi-a,  Brenhsm  r.  Slnry,  30  convejed  hy  guardian.    McComb  d.  Oil- 

CaL  170.    Id  Moore  o,  MaxweU,  IB  Ark.  key,  29  Miu.  140. 
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incarred  on  behalf  of  the  estate,  and  to  apply  the  same  to  the- 
extinguishment  of  their  claims.  Now  it  is  evident  that  this  act 
was  in  the  nature  of  a  judicial  decree,  passed  on  the  application 
nf  parties  adverse  in  interest  to  the  estate,  and  in  effect  adjudg- 
ing a  certain  amount  to  be  due  them,  and  ordering  lands  to  be 
sold  for  its  satisfaction.  As  was  well  said  by  the  Supreme  Court 
of  Illinois,  in  adjudging  the  act  void :  "  If  this  is  not  the  exercise 
of  a  power  of  inquiry  into,  and  a  determination  of,  facts  between 
debtor  and  creditor,  and  that,  too,  ex  parU  and  summary  in  its 
character,  we  are  at  a  loss  to  understand  the  meaning  of  terms; 
nay,  that  it  is  adjudging  and  directing  the  application  of  one  per- 
son's  property  to  another,  on  a  claim  of  indebtedness,  without 
notice  to,  or  hearing  of,  the  parties  whose  estate  is  divested  by 
the  act.  That  the  exercise  of  such  power  is  in  its  nature  clearly 
judicial,  we  think  too  apparent  to  need  argument  to  illustrate  its 
truth.  It  is  so  self-evident  from  the  &cts  disclosed  that  it  proves 
itself."  1 

*A  case  in  harmony  with  the  one  last  referred  to    [*  105] 

'  Lane  V.  Dorman,  4  HI.  2SB,  242 ;  b.  a  deemed  a  judicial  inqniry.    It  neither  ei- 

3B  Am.    Dec.   64S.    Id  Dubois   v.   Mc-  amined  proof,  nor  determined  tlie  nature 

Lmd,  4   UcLean,  486,  Judge   Pope   aa-  orextent  of  ctaimt ;  it  merely  aulhorlied 

niinea  that  the  can  of  LAae  v.  Dorman  the  application  of  the  real  eitale  to  the 

decide*  tiiat  a  ipecial^act,  authorizing  an  payment  of  debts  generally,  diicrimiuat- 

txecntor   to   leU   landa  of    the  teitator  ing  in  fa'or  of  no  one  creditor,  and  giring 

to  pay  debts  agalrut  hit  estate,  would  no  one  a  preference  over  another.    Not 

be  oDconititntional.     We  do  not  ao  vd-  bo  in  the  caw  before  ni ;  the  amount  ia 

dantand    that    decision.     On    the    con-  iuTesliBBted  and  ascertained,  and  the  sale 

trary,  another  due  in  the  tame  Tolame,  is  directed  for  the  benefit  of  two  persons 

Rdwardi  t.  Pope,  p.  46E^  folly  laitains  exclnilTely.    The  proceeds  are  to  be  ap- 

lb>  caaea  before  decided,  diitingnishing  plied  to  the  pajment  of  such  claims  and 

Ihem  from   Lane  v.  Dorman.    But  that  none  other,  for  liabilities  said  to  be  in- 

indeed  ia  also  done  In  the  principal  case,  cnrred,  bnt   not  liquidated   or  satisfied; 

whare  the  court,  after  referring  to  timilar  and  those,  too,  created  after  the  death  of 

caws  in   Kentucky,  say:   "These  cases  the  inleatate."    See  also  Mason  v.  Wail,  G 

are  clearly  diatingnished  from  the  case  01.  I2T.  134 ;  Darenport  v.  Tounf;,  16  111. 

at  bar.     The  acts  were  for  the  benefit  of  648 ;  Roiier  v.  Fagan,  40  HI.  404.    The 

•U  the  ereditora  of  the  estates,  without  case  of  Batep  k.  Hutchmnn,  14  S.  &.  R. 

distlDCtion ;  and  in  one  case,  in  addition.  4S6,  would  seem   to  be  more    open   to 

fcr  the  porpoM  of  perfecting  titles  con-  question  on  this  point  than  any  of  the 

Iracted  to  be  made  by  the  intestate.    The  others  before  cited.    It  was  the  case  of  a 

daims  of  the  creditors  of  the  intestate  ipecial  statute,  authorizing  the  guardian 

were  tobecatabljshedfay  judidsl  orother  of  infant  hein  to  conrey  their  landa  in 

Mtisfaetory   legal   pmceedings,  and,  in  aatiafactlon  of  a  contract  made  by  their 

tnilb,  in  the  last  caae'dted,  the  commia-  ancestor ;  and  which  was  sastained.   Com- 

sUmera  were  nothing  mot«  than  special  pare  this  with  Jones  v.  Ferry,  10  Terg. 

adniniiiratoia.     The    legialative  depart-  59,  where  an  act  authorizing  a  guardian 

ment,  in  paasing  these  acts,  tnrestigated  to  sell  landi  to  pay  the  anceator's  debts 

Dothii^  oor  did  as  act  which  cmild  i>e  wea  lieid  void. 
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was  decided  by  the  Supreme  Court  of  Michigan.  Uuder  the 
act  of  Congreua  "  for  the  relief  of  citizens  of  towns  upon  the 
lands  of  the  United  States,  ander  certain  circuniBtances,"  ap- 
proved May  23,  1844,  and  which  provided  that  the  trust  under 
said  act  should  be  conducted  '*  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  legislative  authority  of  the  State,"  ic, 
the  legislature  passed  an  act  authorizing  the  trustee  to  give  deedy 
to  a  person  named  therein,  and  those  claiming  under  him  ;  thus 
undertaking  to  dispose  of  the  whole  trust  to  the  person  thus 
named  and  his  grantees,  and  authorizlDg  no  one  else  to  be  con- 
sidered or  to  receive  any  relief.  This  was  very  plainly  an  at- 
tempted adjudication  upon  the  i-ights  of  the  parties  concerned ; 
it  did  not  establish  regulations  for  the  administration  of  the 
trust,  but  it  adjudged  the  trust  property  to  certain  claimants 
exclusively,  in  disregard  of  any  rights  which  might  exist  in 
others;  and  it  was  therefore  declared  to  be  void.'    And  it  has 

1  Caih,  Appellant,  S  M!ch.  19S.  The  no  neceuity.  and  altogether  void,  u  de- 
case  of  Powen  v.  Bergen,  6  N.  T.  858,  ia  priTlng  the  owners  ot  their  property  con- 
perhaps  to  be  referred  to  anothpr  princi-  trary  to  the  "  law  of  the  land."  At  the 
pie  than  that  of  encroachment  upon  judi-  aame  time  the  authoritj  of  thote  casei, 
cial  authority.  That  waa  a  case  where  where  It  haa  been  held  that  the  legiala- 
the  legiilature,  b;  special  act,  had  nnder-  ture,  acting  aa  the  guardian  and  protector 
taken  to  authorise  the  aie  of  property,  of  thote  who  are  disabled  to  act  for 
not  for  the  purpose  of  satisfying  lieni  themselTes  by  reason  of  iofancy,  lunacy, 
iq)on  it,  or  of  meeting  or  in  any  way  pro-  or  other  like  cause,  may  constituiionaUy 
Tiding  fbr  the  neceuities  or  wants  of  the  pass  either  general  or  private  laws,  under 
owners,  but  solely,  after  paying  expeoaea,  which  an  effectual  disposition  of  titeir 
for  the  iuTestment  of  the  proceeds.  Jt  property  might  be  made,  was  not  quet- 
appears  fhim  thai  case  (hat  the  executors  tioned.  The  court  cite,  with  apparent 
under  the  will  of  the  former  owner  held  approval,  tlie  cases,  among  others,  of 
the  lands  in  trust  for  a  daughter  of  the  Kice  k.  Parkman,  16  Haaa.  326 ;  Cochran 
testator  during  iier  natural  lite,  with  a  v.  Van  Surlay,  20  Wend.  366 ;  and  Wil- 
Tested  remainder  In  fee  in  her  two  chll-  kinson  v.  Inland,  2  Pet.  637.  The  caae  of 
dren.  The  special  act  assumed  to  em-  Ervine's  Appeal,  IB  Penn.  St.  266,  waa 
power  tliem  to  sell  and  convey  the  similar,  in  the  principles  Involved,  to 
complete  fee,  and  apply  the  pruceeda,  Powers  e.  Bergen,  and  was  decided  in  Ibe 
jfrit,  to  the  payment  of  their  comniis-  same  way.  See  also  Kneaaa's  Appeal,  31 
aions,  costs,  and  expenses ;  ireond,  to  the  Penn.  St  87  ;  Maxwell  d.  Goelachius,  40 
discharge  of  aasesiments,  liens,  diarges,  N.  J.  38S;  e.  o.  29  Am.  Rep.  242,  and 
and  incumbrances  on  the  land,  of  which,  compare  with  Eer  t.  Kitchen,  IT  Penn. 
however,  none  were  shown  to  exist ;  and  St.  433 ;  Martin's  Appeal,  23  Penn.  483 ; 
Aird,  to  Invest  Ihe  proceeds  and  pay  over  Hegarty's  Appeal,  75  Penn.  St.  508 ; 
the  income,  after  deducting  taxes  and  Tharpo.  Fleming.  1  Houston,  580.  There 
charge*,  to  the  daughter  during  her  life.  Is  no  consUtutional  objectioii  to  a  statute 
and  after  ber  decease  to  convey,  assign,  which  tranafen  the  mere  legal  title  of  a 
or  pay  over  Ihe  same  lo  tlie  parsons  who  trustee  to  the  benefldary.  RefonDed  P. 
would  be  Hidlled  nnder  the  will.  The  D.  Church  ■>.  Uott,  T  Paige,  17 ;  a.  o.  8S 
cotirt  regarded  this  at  an  unauthorixed  Am.  Deo.  013. 
ioterfeieiice  with  private  proper^  upon 
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also  been  held  that,  whether  a  *  corporation  has  been  [*  106] 
guilty  of  abnse  of  authority  under  its  charter,  ao  as  justly 
to  subject  it  to  forfeiture,'  and  ■whether  a  widow  la  entitled  to 
dower  in  a  specified  parcel  of  land,>  axe  judicial  questions  which 
caoDot  be  decided  by  the  l^slature.  In  these  cases  there  are 
necessarily  adverse  parties ;  the  questions  that  would  arise  are 
essentially  judicial,  and  over  them  the  courts  possess  jurisdiction 
at  the  common  law ;  and  it  is  presumable  that  legislative  acts  of 
this  character  must  have  been  adopted  carelessly,  and  without  a 
due  consideration  of  the  proper  boundaries  which  mark  the  sep- 
aration of  tegislatiye  from  judicial  duties."  As  well  might  the 
legislature  proceed  to  declare  that  one  man  is  indebted  to  another 

>  Sute  V.  'Sojti,  47  He.  18n ;  Citmp-  dple  tee  AJbertaon  v.  Landau,  42  Conn, 

belle.  Uaion  Bank,  6  How.  (MiM.)  SQl ;  206.    And  see  p«f,  p.  'SBfi. 

Canal  Co.  e.  Railroad  Co.,  4  G.  A  J.  1, 22  ;  *  Edwards  i>.  Fope,  4  HI.  4B6. 

Regenta  of  Unirenitj  d,  Williami,  0  G.  *  Tbe  unjiut  and  dangennu  character 

&  J.  386.    In  Mioert'  Bank  of  Dubnque  of  legislation  of  Chia  description  ii  well 

».  L'nited  States,  1  Morris,  48^,  a  clauM  itated  by  the  Supreme  Court  of  Pennsjl- 

la  m  charter  antborizlng  the  legiilatare  to  ranla:  "  When,  in  the  eiercise  of  proper 

repeal  it  for  any  abiue  or  nii>n*er  of  cor-  legislative  poweri,  genera]  laws  are  enact' 

porata  priTileges  was  held   to  refer  the  ed  which  bear,  or  maj'  bear,  on  the  whole 

qoeationot  abuse  to  the  legislative  judg-  cominunlt7,if  tbejarennjusCaDdagainat 

stent.    In  Erie  t  North  East  R.  R.  Co.  the  «pirit  of  the  Constitution,  the  whole 

r-  Catef.  26  Fenn.  St.  287,  on  the  other  communitr  will  be  Interested  to  procure 

hand,   it  was    held    that   tbe  legislature  tlieir  repeal  bj  a  voice  potential.    And 

could  not  conclude  the  corporation  hy  ita  that  is  the  great  security  for  just  and 

repealing  act,  but  that  the  question  of  fair  legislation.     Bat  wlien   Individuala 

abnae  of  corporare  atitbority   would  be  are  selected  from  the  mass,  and  laws  are 

one  <if  Hct  to  be  passed  upon,  if  denied,  eniuted  sAcling  their  properly,  without 

by  a  jury,  so  that  the  act  would  be  valid  summons  or  notice,  at  the  instigation  of 

or  void  as  the  jaty  should  find.    Com-  an  interested  party,  who  is  to  stand  up 

pare   Flint  &  Fentonville  P.   R.  Co.  b,  toi  them,  thus  isolated  from  the  moss,  in 

Woodbnll,  86  Midi.  98;  h.  c.  12  Am.  Rep.  injury  and  injustice,  or  where  are  they 

2S3,  in  wliich  it  was  held  that  the  reser-  to  seek  relief  from  such  acts  of  despotic 

ration  of  a  power  to  repeal   a  charter  power)    They  have  no  refuge  but  In  the 

for  vioUtion  of  its  provisions  necessarily  courts,  the  only  secure  place  for  deter- 

preacoted  a   jndicinl   question,  and  the  mining  conSicting  rights  by  due  course  of 

repeal  must  be  preceded  by  a  proper  ju-  law.    But  if  tlie  judiciary  give  way,  and 

dicial  finding.    In  Carey  it,  Giles,  9  Qa.  In  the  longoage  of  the  Chief  Justice  In 

253,  tbe  appointment  by  tbe  legislature  of  Greenoagh  v.  Oreenough,  in  11  Penn.  St. 

a  receiver  for  an  lusolveitt  bank  was  an«-  489,  'confesses  Itself  too  weak  to  stand 

tsined ;  and  in  Hindman  t>.  Piper,  50  Mo.  against  the  antagonism  of  the  legislature 

S92,  a  legiilative  appointment  of  a  trustee  and  the  bar,'  one  independent  co-ordloale 

waa  also  sustained  in  a  peculiar  case.     In  branch  of  the  government  will  become 

Lolhrop  s.  Sleadman,  42  Conn.  6B3,  the  tbe  subtervlent  handmaid  of  another,  and 

power  of  tba  legislature  as  an  administra-  a   qniel,  insidious   revolution   be  efTect. 

live  measure  to  appoint  a  trustee  to  take  ed  in  the  administration  of  the  govern- 

diBTge  of  and   manage  the  affairs  of  a  ment,  whilst  its  fbrm  on  paper  remains 

enrpontion  whose  charter  had  been  re-  the  ssme  "    Ervine's  Appeal,  16  Penn. 

peated,  was  afflrmed.    For  a  slmUar  prin-  St  266,  268. 
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in  a  sum  specified,  and  establish  by  enactment  a  conclugive  de- 
mand against  him.^ 
[•  107]  *  We  bave  elsewhere  referred  to  a  number  of  cases  where 
statutes  have  been  held  unobjectionable  which  validated 
legal  proceedings,  notwithstanding  irregularities  apparent  in  them.* 
These  statutes  may  as  properly  be  made  applicable  to  judicial  ss 
to  ministerial  proceedings ;  and  although,  when  they  refer  to  such 
proceedings,  they  may  at  first  seem  like  an  interference  with 
judicial  authority,  yet  if  they  are  only  in  aid  of  judicial  proceed- 
ings, and  tend  to  their  support  by  precluding  parties  from  taking 
advantage  of  errors  which  do  not  affect  their  substantial  rights, 
they  cannot  be  obnoxious  to  the  chaige  of  usurping  judicial  power. 
The  legislature  does,  or  may,  prescribe  the  rules  under  which  the 
judicial  power  is  exercised  by  the  courts ;  and  in  doing  so  it  may 
dispense  with  any  of  those  formalities  which  are  not  essential  to  the 
jurisdiction  of  the  court ;  and  whatever  it  may  dispense  with  by 
statute  anterior  to  the  proceedings,  we  believe  it  may  also  dispense 
with  by  statute  after  the  proceedings  have  been  taken,  if  the  court 
has  failed  to  observe  any  of  those  formalities.  But  it  would  not 
he  competent  for  the  legislature  to  authorize  a  court  to  proceed 
and  adjudicate  upon  the  rights  of  parties,  without  giving  them  an 
opportunity  to  be  heard  before  it ;  and,  for  the  same  reason,  it 
would  be  incompetent  for  it,  by  retrospective  legislation,  to  make 
valid  any  proceedings  which  had  been  had  in  the  courts,  but 
which  were  void  for  want  of  jurisdiction  over  the  parties.  Such  a 
legislative  enactment  would  be  doubly  objectionable :  jirat,  as  an 
exercise  of  judicial  power,  since,  the  proceedings  in  court  being 
void,  it  would  be  the  statute  alone  which  would  constitute  an 
adjudication  upon  the  rights  of  the  parties ;  and  second,  because, 
in  all  judicial  proceedings,  notice  to  parties  and  an  opportunity 
to  defend  are  essential,  —  both  of  which  they  would  be  de- 
piived  of  in  such  a  case.'    And  for  like  reasons  a  statute  vali- 

1  A  slalute  is  Toid  which  nndertake*  *  In  HcDaniel  d.  Correll.  19  HI.  22S,  it 

to  make  niLlroiid  companies  liable  for  the  appeared  that  a  itatute  liad  been  pused 

expense  of  coroneri'  inquesta  and  of  tbe  to  make  valid  certain  legal  proceedinfta 

burial  of  peraotis  djiag  on  the  cars,  or  bj  which  an  alleged  vil!  irag  adjndged 

killed  by  col iiaion  or  other  accident  occur-  TOid,  and  vhich  were  had  againit  non. 

ring  to  the  care,  iireipective  of  any  quea-  resident  defendnnti,  over  whom  the  coitrti 

tion  of  negligence.    Ohio  &  M.  R.  R.  Co.  had  obtained  no  jurisdiction.    The  court 

D.  Lacke.v,  78  III.  65;  a.  o.  20  Am.  Rep.  aay:  "If  it  was  competent  for  the  tegis- 

256.  latnra  to  make  a  void  proceeding  ralid, 

■  SeeposI,  pp.  *8T1-*3B1.  then  it  has  been  done  in  this  case.    Upon 
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dating  proceedings  •  had  before  an  intruder  into  a  judicial  [•  108] 
office,  before  whom  no  one  is  authorized  or  required  to 
appear,  and  who  could  have  jurisdiction  neither  of  the  parties  oor 

of  the  Buhject-matter,  would  also  be  void.' 

Uiii  qvHtion  we  cannot  for  a  monwnt  dedared  10  be  void.  The  Iegi«latare  then 
doubt  or  hesitate.  The;  can  no  moro  im-  psiied  an  act  declaring  that  they  "  are 
part  a  binding  efficacy  (o  a  coid  proceed-  hereby  uonfirmed,  and  the  aame  ihall  be 
ing,  tlian  they  can  take  one  mao'i  prop-  talien  and  deemed  good  and  valid  in  lav, 
erty  IVom  him  and  give  it  to  anotlier.  to  all  inlenta  and  pnrpo«e*  nhatioever." 
Indeed,  to  do  the  one  ii  to  accomplish  the  Un  the  question  o(  the  validity  of  chis  act 
otiier.  By  ttie  decree  in  this  case  tlie  irill  the  court  say  :  "  The  precise  question  is, 
in  qoeitian  waa  declared  void,  and,  con-  whether  it  can  be  held  to  operate  bo  as  to 
•eqaentJy.  if  effect  be  given  to  the  decree,  confer  a  jurisdiction  over  parties  and  pro- 
Ibe  l^adea  given  to  those  absent  defend-  eeedings  which  it  has  been  judicially  de- 
•au  by  the  will  are  taken  from  them  and  tennined  did  not  exist,  and  give  valid- 
given  to  others,  according  to  our  itatnle  ity  to  acts  and  processas  which  have  been 
<rf  descents.  Until  the  passage  of  tlie  aiiliudged  void.  The  sCatement  of  this 
act  iD  ques^n,  they  were  not  bound  by  question  seems  to  us  to  suggest  tlie  ob- 
Ihe  verdict  of  the  Jury  in  Ihis  case,  and  vious  and  decisive  objeution  to  any  con- 
it  coald  not  form  the  basis  of  a  valid  atmction  of  the  statute  which  would  lead 
decree.  Had  the  decree  been  rendered  to  such  a  conclusion.  It  would  be  a  di- 
before  the  passage  of  tlie  act,  It  would  rect  eierciia  by  tlie  legislature  of  a  pow- 
hare  been  as  competent  to  make  that  er  in  ita  nature  clearly  judicial,  from  the 
valid  at  it  was  to  validate  the  antecedent  use  of  which  it  is  expressly  prohibited  by 
proceedings  upon  which  atone  the  decree  the  thirtieth  article  of  the  Declaration  of 
endld  rett  The  want  of  jurisdiction  over  Rights.  The  line  which  marks  and  sepa- 
tke  defendants  waa  as  fatal  to  the  one  as  rates  judicial  from  legislative  duties  and 
it  coald  be  to  tlw  other.  If  we  assume  fbnctions  is  often  indistinct  and  uncertain, 
the  act  to  be  valid,  then  the  legacies  and  It  is  sometiines  difficult  to  decide 
which  before  belonged  to  the  legatees  within  which  of  the  two  classes  a  particu- 
have  now  ceased  to  be  theirs,  and  this  lar  autgect  fUls.  All  statutes  of  a  decla- 
reanll  ha*  been  brought  about  by  the  ratory  nature,  which  are  designed  lo  in- 
legislative  act  alone.  The  effect  of  the  terpret  or  give  a  meaning  to  previous  en- 
act upon  ttiern  is  precisely  the  same  as  if  actments,  or  to  confirm  the  rights  of  par- 
it  had  declared  in  direct  terms  that  the  ties  either  under  their  own  contracts  or 
legacies  bequeathed  by  this  will  to  these  growing  out  of  the  proceedings  of  courts 
defendants  shonld  not  go  to  them,  but  or  publicbodieii.  which  lack  legal  validity, 
shonid  descend  to  the  heira-at-law  of  the  involve  in  a  certain  sense  the  exercise  of 
teatalor,  according  to  our  law  of  descents,  a  judicial  power.  They  operate  upon 
This  it  will  not  be  pretended  that  they  subjects  which  might  properly  come  with- 
eould  do  directly,  and  they  had  no  more  in  the  cognizance  of  die  courts  and  fortn 
■athority  to  do  it  indirectly,  by  making  the  basis  of  judicial  consideration  and 
ptoeecdiags  binding  upon  them  which  judgment.  But  they  may,  nevertheless, 
were  void  in  law."  See,  to  the  same  ef-  be  supported  at  being  within  the  legiti- 
fect,  Richards  b.  Rote.  68  Fenn.  St.  248 ;  male  sphere  of  legislative  action,  on  the 
Pryor  p.  Downey,  60  Cat.  S88;  s.  o.  10  ground  that  they  do  not  declare  or  deler- 
Am,  Rep.  66a ;  Lane  p.  Nelson,  79  Penn,  mine,  but  only  confirm  rights ;  that  they 
8t  407;  Shook  n.  Brown,  61  Peon.  St.  give  effect  to  the  acts  of  parties  according 
220;  Spra^  s.  Sfariver,  25  Penn.  St.  282.  to  their  intent;  that  they  furnish  new  and 
'  In  Denny  v.  'Mattoon,  2  Allen,  SOI,  more  efflcatdons  remedies,  or  create  a 
■  judge  in  insolvency  liad  made  certain  more  beneficial  interest  or  tenure,  or, 
onlerf  in  a  caae  pending  in  another  juris-  by  aupi^ying  defects  and  curing  infbnnal- 
dietJoa,  and  wbiiJi  tha  courts  subsequently  itiea  in  the  proceedings  of  courts,  or  of 
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[*  109] '  *  Zeffiilaiive  Divorce; 

There  is  another  daaa  of  cases  in  vhich  it  woald  seem  that 
actioD  ooght  to  be  refened  exclusively  to  the  judicial  tribuoals, 

but  in  respect  to  which  the  prevailing  doctrine  seems  to 

[*  110]  be  that  the  legislature  *  has  complete  control  unless  spe- 
cially restrained  by  the  State  constitution.    The  granting 

pablic  oScen  ftcting  within  the  «cop«  of  tioo  In  inch  nuuiaet  u  to  change  the 
their  authority,  thej  ^ve  eOect  to  acta  to  decivioti  of  caaea  pending  before  coarta,  or 
which  ihete  wai  tlie  expreti  or  implied  to  Impair  or  ict  a«ide  their  Jndgmenta,  or 
aiasnt  at  the  partiM  inlereated.  StatntM  to  take  caaet  ont  of  the  aeltled  courw  of 
which  are  intended  lo  accompliih  auch  jadioiai  proceeding.  It  ii  on  thia  prin- 
purpotea  do  not  neceiaarilr  inrade  the  ciple  that  it  haa  been  Ueld  that  the  legla- 
proTince,  or  direotljr  interTsre  with  the  ao-  lature  have  no  power  to  grant  a  new 
tion  of  judicial  trlbnnala.  But  if  we  adopt  trial  or  direct  a  rehearing  ofa  canw  which 
the  broadest  and  moct  compreheniive  haabeenoncejadicialtjKttled.  Theriglit 
Tiew  of  the  power  of  the  legialatore,  ne  to  a  review,  or  to  tr;  anew  facts  which 
muit  place  (oroe  limit  beyond  whicli  the  haTe  been  determineil  by  a  verdict  or  de- 
anthorily  of  the  legiilatnre  cannot  go  cree,  depends  on  fixed  and  well-aettled 
without  trenching  on  the  clear  and  well-  priuciple*,  which  it  I*  the  duty  of  tlie 
deSned  boundariea  o(  judicial  power."  court  to  apply  in  the  exercise  o(  a  sound 
"Although  It  may  1m  difflenlt,  if  not  im-  judgment  and  discretion.  These  cannot 
possible,  to  lay  down  any  general  mle  be  regalated  or  goremed  by  legltlatire 
which  may  serve  todetennine.  in  all  cases,  action.  Taylor  e.  Place,  4  R.  I.  324, 837  ; 
whether  the  limits  of  constitutional  re-  Lewis  b.  Webb.  8  Me.  830 ;  Dechastellux 
straint  are  overetepped  by  the  exercise  by  v.  Fairchild,  16  Penn.  St.  IS.  A  foriiari, 
one  branch  of  the  government  of  powers  an  act  of  the  legislainre  cannot  set  aside 
exclnsively  delegated  to  another,  It  ce>  or  amend  flnal  Judgment*  or  decrees." 
talnly  is  practicable  to  ^jply  to  each  ca«e  The  court  fnrther  oonslder  the  general 
as  it  arises  some  test  by  which  to  aacer-  sabject  at  length,  and  adjudge  tlie  partio- 
taln  wlielher  this  fundamental  principle  is  nlar  enactment  under  consideration  vmd, 
violated.  If,  for  example,  the  practical  both  as  an  exercise  of  judlciai  authority, 
operation  of  a  statute  it  to  determine  and  also  becanse,  in  declaring  valid  the 
advenary  suits  pending  between  parly  void  proceedings  In  Insolvency  against 
and  party,  by  substituting  in  plsce  of  the  the  debtor,  under  which  asaigneet  had 
well-aettied  rnles  of  law  the  arbitrary  will  been  appointed,  it  took  away  tW>m  the 
of  the  legislature,  and  thereby  controlling  debtor  his  property,  "  not  by  due  process 
the  action  of  the  tribunal  before  which  of  law  or  the  law  of  the  land,  bat  by  an 
the  aoita  are  pending,  no  one  can  doubt  arbitrary  exercise  of  legislative  will." 
that  it  would  be  an  unauthorized  act  irf  See,  further.  GrifBn'i  Executor  o.  Can- 
legislation,  because  it  directly  infringes  on  ningharo,  30  Grat.  109 ;  State  v.  lirAienj, 
the  peculiar  and  appropriate  ftanetinns  of  60  Me.  £04.  In  proceedings  by  tenants 
the  Judiciary.  It  is  the  exclusive  province  for  life,  the  estate  in  remainder  was  or- 
of  courts  of  justice  to  apply  established  dered  to  be  sold  ;  there  was  at  the  time  IM 
principles  to  cases  within  their  jusisdio.  authority  for  ordering  sn(A  a  sale.  Ilwaa 
tion,  and  to  enlbice  their  deci^ons  by  held  tobevidd,*nd  inuipableofconflnna- 
TendwIng  Judgments  and  executing  them  tion.  Maxwell  >.  Qoetsehins,  40  H.  J, 
by  suitable  process.  The  legislature  have  388 ;  i.  o.  29  Atn.  Bep.  343. 
no  power  to  Inteifcre  with  this  Jurisdio- 
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of  divoroes  from  the  bonds  of  matrimony  was  not  confided  to  the 
oonrts  in  England,  and  £rom  the  earliest  days  the  Colonial  and 
State  legislatures  in  this  countiy  have  assumed  to  possess  the  same 
power  over  the  subject  which  was  possessed  by  the  Parliament,  and 
from  time  to  time  they  have  passed  special  laws  declaring  a  disso- 
lution of  the  bonds  of  matrimony  in  special  cases.  Now  it  is 
clear  that  "  the  qaeation  of  divorce  iovolTes  iuTestigations  which 
are  properly  of  a  judicial  nature,  and  the  jurisdiction  over  di- 
Torces  ought  to  be  confined  exdusiTely  to  the  judicial  tribunals, 
under  the  limitations  to  be  prescribed  by  law  ; "  '  and  so  strong  is 
the  general  conviction  of  this  fact,  that  the  people  in  Aiming 
their  conetitations,  in  a  majority  of  the  States,  have  positively 
forbidden  any  snch  special  laws.' 

>  i  Kent,  loe.    See  Levin*  c.  81«ator,  or  ipecial  law  on  the  following  tpecifled 

S  Oreene  (Iowa),  007.  object*  ;  .  .  .  Ormatiag  dirorcei.     Mcuta- 

'  The  following  weconitltDtJoDiI  pro-  ciiuettt:  All  caiuei  of  marTiage,  diTorce, 
Tiuoiu:  —  Aiahama:  Divorce*  from  the  and  alimony  ,  .  .  (ball  be  beard  and  de- 
iMndi  of  matrimonj  ihsll  not  be  granted  tennined  \>j  the  OoTemor  and  Council, 
bat  in  the  caae*  by  law  provided  for,  and  ontU  the  legiilature  ihall  bj  law  make 
bjr  init  In  cbaocerjr ;  but  decre«*  in  chan-  other  proviaion.  Mimnippi  .■  IHvorce* 
ceiy  for  divoroe  ifaall  be  final,  unlets  ap-  from  the  bond*  of  niatrimoQj  shnlt  not 
pctUed  from  in  the  manner  pretcribed  by  be  granted  but  in  caiei  provided  for  bj 
law,  within  three  month*  ftom  the  dale  of  Uw,  and  by  init  in  cbancer;.  Miitauri: 
tbe  enrolment  thereof.  ArkaJoa*  :  The  The  General  Aieembl;  ihall  not  paia  anj 
General  Aasemblj  *hall  not  have  power  local  or  apecial  law  . .  .  granting  divorce*. 
to  paaa  an;  bin  of  divorce,  bat  may  pre-  In  Colorado  the  provitionii  the  same.  Naa 
•eribe  by  law  the  manner  in  which  aoch  Haiapilun!  All  cauee*  of  marTtage,  di* 
caae*  may  be  inveitigated  in  the  coort*  of  vorce,  and  alimony  .  .  .  shall  be  heard  and 
Jostice,  and  divorces  granted.  CaUJonua:  tried  by  the  Superior  Court,  until  the  leg- 
Mo  divorce  shall  be  granted  b;  the  legts-  Islature  shall  by  law  make  other  provision, 
ktnre.  The  proviaton  i<  the  same  or  aim-  Neic  York  i  .  .  .  nor  shall  any  divorce  be 
Daria  Iowa,  Indiana,  Maryland,  Michigan,  granted  otherwise  than  by  due  judicial 
Hinneaota,  Nevada,  Nebraska,  Oregon,  proceeding*.  North  Carolina :  The  Qen- 
New  Jertey,  Teia*,  and  Wiiconsin.  Flor-  eral  Assembly  shall  have  power  to  pas* 
s^.-  DivoTCSs  from  the  bonds  of  matrt-  general  taw«  regnlating  divorce  and  al>> 
moaj  iball  not  b«  allowed  bat  by  the  mony,  but  aliall  not  have  power  to  grant 
JudgawDt«f  a  coort,  a*  shall  be  prescribed  a  divorce  or  secure  alimony  in  aoy  pai^ 
by  law.  Gmnyia:  Tbe  Saperior  Court  ticularcaM,  Ohio:  The  General  Assem- 
■hall  havB  ezdnsive  Jurisdiction  In  all  biy  shall  grant  no  divorce  nor  exercise 
ease*  of  divorce,  both  total  and  partial,  any  jndldal  power,  not  herein  expressly 
Itaeu;  Tbe  General  Assembly  shall  not  conferred.  Pemtylrania :  The  legislature 
paaa  .  .  .  apecial  laws  ...  for  granting  shall  not  have  power  to  enact  laws  annnl- 
divoreea.  JToiuiu:  And  power  to  grant  ling  the  contract  of  marriage  in  any  case 
divorcea  is  vested  in  tbe  DiUrict  Conrt*  where  by  law  the  courts  of  this  Common- 
•vbject  toregnlatlonsbylaw.  Kmbtdeg;  wealth  are,  or  hereafter  may  be,  em* 
Tbe  General  Assembly  shall  have  no  powered  to  decree  a  divorce.  TVriwssmi 
power  to  grant  divorces, .  -  .  bat  by  gen-  The  legislature  shall  have  no  power  to 
era]  laws  shall  etmfer  inch  powen  on  the  grant  divorces,  bat  may  authorize  the 
«MDts  of  joaiice.  Lcumatta:  The  Gen-  court*  of  jottice  to  grant  them  for  inch 
cfmt  rt  *siiiiihlj  ihall  not  pa**  any  local  oanaea  ■■  m^  be  spedfled  by  law ;  bnt 
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["  111]  *  Of  the  judicial  decisions  on  the  subject  of  legislative 
power  over  divorces  there  seem  to  be  three  da^es  of 
oases.  The  doctrine  of  the  first  claas  seems  to  be  this :  The 
granting  of  a,  divorce  maj  be  either  a  legislative  or  a  judicial  act, 
according  as  the  legislature  shall  refer  its  consideration  to  the 
courts,  or  reserve  it  to  itself.  The  legislature  has  the  same  full 
control  over  the  ttatus  of  husband  and  wife  which  it  possesses 
over  the  other  domestic  relations,  and  may  permit  or  prohibit  it, 
according  to'  its  own  views  of  what  is  for  the  interest  of  the  par- 
ties or  the  good  of  the  public.  In  dissolving  the  relation,  it 
proceeds  upon  such  reasons  as  to  it  seem  sufficient ;  and  if  in- 
quiry is  made  into  the  facte  of  the  past,  it  is  no  more  than  is 
needful  when  any  change  of  the  law  is  contemplated,  with  a 
view  to  the  establishment  of  more  salutary  rules  for  the  future. 
The  inquiry,  therefore,  is  not  judicial  in  its  nature,  and  it  is  not 
essential  that  there  be  any  particular  finding  of  misconduct  oi 
unfitness  in  the  parties.  As  in  other  cases  of  legislative  action, 
the  reasons  or  the  motives  of  the  legislature  cannot  be  inquired 
into ;  the  relation  which  the  law  permitted  before  is  now  forbid- 
den, and  the  parties  are  absolved  firom  the  obligations  growing 
out  of  that  relation  which  continued  so  long  as  the  relation 
existed,  but  which  necessarily  cease  with  its  termination.  Mar- 
riage is  not  a  contract,  but  a  status  ;  the  parties  cannot  have  vested 
r^hta  of  property  in  a  domestic  relation ;  therefore  the  legislative 

■nch  liwi  ihall  be  gcDerml  and  uniform  culiar.  A  wom&n  procured  a  divorce  from 

In  tbeir  operation  throughout  the  State,  lier  huabnnd,  and  by  the  ta*  then  in  force 

Virginia:  The  legitlature  shall  confer  on  he  wm  prohibited  from  marryirg  again 

tbe  courts  the  power  to  grant  dirorCBt,  eiceptuponleaTeprocnredfromthecourt. 

.  .  .  but  Bball  not  by  ipecial  legislation  He  did  marry  again,  however,  and  tlie 

gnuit  relief  in  such  cases.    iVetl  Virginia;  legislatnre  passed  a  special  act  to  affirm 

The   Circuit   Courts   shall  have   power,  this  marriage.   In  pursuance  of  »  require- 

nnder  such  general  regnUCioni  ai  may  be  ment  of  the  constitution,  jurisdiction  of  all 

prescribed  by  law,  to  grant  divorces,  .  .  .  cMesofmarriageanddiTorcehadpreviou*- 

but  relief  shall  not  be  granted  by  special  ly  been  Tested  by  law  in  the  courts.   Held, 

legislation  in  «uch  cases.   Under  the  Colt-  thatthislook(h>mthelegislaloreallpower 

stitulion  of  Michigan,  it  was  held  that,  as  to  net  upon  the  subject  in  special  caies, 

the  legislatnre  was  prohibited  from  grant-  and  the  attempt  to  validate  the  marriage 

ing  divorces,  they  could  pass  no  special  was  consequently  ineftectnal.    That   the 

act  authorizing  the  canrti  to  divorce  for  a  legislature  possesses  antborily  to  validate 

cause  which  was  not  a  legal  cause  for  marriages  and  to  give  legitimacy  to  the 

divorce  under  the  general  laws.    Teft  v.  children  of  invalid  malriBgea,  where  the 

Teft,  8  Mich.  07.   See  also  Clark  ».  Clark,  constitution  bB«  not  taken   it  away,  see 

10  N.  H.  880;  Simonds  v.  Simonds,  108  Andrew*   v.   Fa«e.  3    Heisk.  053;   poU, 

Mass.6T2;B.ci.4  Am.Rpp.6T6.   Thecase  *S78. 
of  TThite  V.  White,  105  Uass.  825,  was  pe- 
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act  does  not  come  under  coDdemnation  as  depriTing  parties 
of  *  rights  oontrttry  to  the  law  of  the  land,  but,  as  io  other  ['  112] 

cases  witbia  the  scope  of  the  legislative  authority,  the 
legiiilative  Trill  must  be  regarded  aa  sufficient  reason  for  the  rule 
which  it  promulgates.' 

I  Tbe  tekdiDg  cue  od  tliii  labject  ia  aeven  jean'  abieoce  uoheanl  of.  The 
StacT  B.  Feue,  8  Conn.  641.  On  the  que*-  law  liu  reniRined  in  nbataDCe  Ihe  aame 
lioii  whether  *  divorce  ii  neceauuily  t,  m  il  woa  when  enacted  in  1667.  During 
jndlcul  act,  tbe  court  aa j :  "A  furtbei  all  thii  period  the  lEgiilature  has  ioler- 
objcction  ia  ui^ied  agaJnat  thiaact;  Tii.,  fered  like  the  ParliameotofGreatBtiUin, 
that  bf  the  new  conililmion  of  181S,  and  ptuied  apecial  acta  of  divorce  a  mn- 
there  is  an  entire  aeparation  of  the  legii-  cu!o  matrinonii ;  and  at  almost  ererj  aea- 
lati*e  and  judicial  department!,  aod  that  aion  iince  the  ConstituUoo  of  the  United 
die  legiilature  can  now  paaa  no  act  or  Stalea  went  Into  operation,  now  fort;-two 
reratntion  not  clearly  warranted  bj  tliat  J.ean,  and  for  tbe  thirteen  yeart  of  the  ex- 
conalitution  ;  that  the  conatitulloo  U  a  iatence  of  the  CoDaCitution  of  Connecticut, 
grant  of  power,  and  not  a  limitation  of  tuch  acta  hare  been,  in  mulliplied  caaea, 
{Mwen  already  posaeaaed;  and,  in  short,  paued  and  lanctioned  by  the  conatitnted 
that  lliere  ia  no  reaerved  power  in  the  auLhuritiea  of  our  State.  We  are  not  at 
kgiilature  aince  tlie  adoption  of  thia  con-  liberty  Io  inquire  into  tbe  wiadom  of  oor 
aliiulion.  Freciaely  tbe  opposite  of  thia  exiating  law  on  thii  snbject;  nor  into 
b  true.  From  the  lettlemeut  of  the  Slate  the  expediency  of  such  frequent  interfer- 
there  hare  been  certain  fundamental  rulee  ence  by  the  legislature.  We  out  onl;^ 
by  which  power  haa  been  exercised.  These  inquire  into  the  conatitutionality  of  the 
mips  were  embodied  in  an  instrument  act  under  consideratioh.  Tlie  power  ia 
called  by  some  a  canatiiution,  by  othera  a  not  prohitnted  either  by  the  Conatituti<Hi 
charter.  All  agree  that  It  was  the  first  of  the  United  Sutea  or  by  that  of  thii 
Donatitntinn  ever  made  in  Connecticut,  State.  In  view  of  the  appalling  eonse- 
and  made,  too,  by  the  people  themielves.  quences  of  declaring  the  general  law 
It  gave  very  exlenalve  powers  to  the  of  tlie  State  or  the  repeated  acta  of 
legislature,  and  left  too  much  (for  it  left  our  legislature  onconstilutiona]  and  void, 
everything  almoet)  to  their  will.  The  cunsequeDcea  easily  conceived,  but  not 
constitution  of  1818  proposed  to,  and  in  easily  expressed,  —  such  m  bastardttiiig 
bet  did,  bioil  tliat  will.  It  adopted  cer-  the  iiaue  and  auhjecting  the  parties  to 
lain  general  principlea  by  a  preamble  punishment  ftor  adultery,  —  the  court 
called  a  Declaration  of  Rights ;  provided  should  come  to  the  reault  only  on  a  *r4- 
fbr  the  election  and  appointment  of  cer-  emn  conviction  that  their  oatha  of  office 
tainorgansof  Ihegovemment.sDch  aa  the  and  these  conatltutlona  imperiously  de- 
legislative,  executive,  and  judidal  depart-  mand  it.  Feeling  myself  no  such  convio- 
Menis;  and  imposed  upon  them  certain  tlon,  I  cannot  pronounce  tbe  act  void." 
realraints.  It  found  the  Sute  aovereign  Per  Dagjttt,  J  ;  Hoiner,  Ch.  J.,  and  Bittell, 
and  independent,  with  a  legialatiTe  power  J.,  concurring.  PeCa^,  J.,  dissented.  Upon 
capable  of  malting  all  laws  necessary  for  the  same  subject  see  Crane  u.  Meginnis, 
tbe  good  of  the  people,  not  forbidden  by  1  G.  A  J.  463 ;  Wright  c  Wright,  2  Md. 
Ihe  Constitution  of  the  United  States,  nor  429;  Gaines  b.  Gaines,  9  B,  Monr.  205; 
opposed  to  the  lonnd  maxims  of  legisla-  Cabell  e.  Catiell,  I  Uet.  (Ky  )  819  :  Dick- 
on ;  and  it  left  them  in  the  aame  condi-  son  r.  Dickson,  1  Yerg.  110 ;  Melizet's 
tion,  except  *o  f ar  aa  limitations  were  Appeal,  IT  Penn.  St.  440;  Cronise  v. 
provided.  There  Is  now  and  has  been  a  Oonise,  54  Penn.  St.  256;  Adama  t. 
law  in  force  on  the  subject  of  divorces.  Palmer,  61  Me.  480 ;  Townsend  v.  Griffln, 
TbelawwaapassedonebuadredHRdthlrty  4  Harr,  440;  Noel  e.  Swing,  9  Ind.ST; 
years  ago.  It  providca  for  divorces  a  n'n-  and  the  examination  of  the  whole  subject 
(Mlswufrnmii in Ibnr cases;  via., adultery,  by  Mr.  Bishop,  Ilk  his  work  on  Marriage 
It  eontract,  wlUol  desertioii,  and  and  Divorce. 
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["  118]  *  The  Beoond  clmss  of  oases  to  which  we  have  alladed 
hold  that  divoroe  is  a  judicial  act  in  those  cases  apon 
whic)i  the  general  laws  confer  on  the  courts  power  to  adjudicate ; 
and  that  oonsequently  in  those  oases  the  legislatnre  cannot  pass 
special  laws,  but  its  foil  control  over  the  relation  of  marriage  will 
leare  it  at  liberty  to  giant  divorces  in  other  cases,  for  such  causes 
aa  shall  appear  to  its  wisdom  to  justify  them.^ 

A  third  class  of  cases  deny  altogether  the  authority  of  these 
special  legislative  enactments,  and  declare  the  act  of  divorce  to 
be  in  its  nature  judicial,  and  not  properly  within  the  province  of 
the  legislative  power.'  The  most  of  these  decisions,  however, 
lay  more  or  less  stress  upon  clauses  in  the  ooQBtitutions  other 
than  those  which  in  general  terms  separate  the  legislative  and 
judicial  functions,  and  some  of  them  would  perhaps  have  beea 
differently  decided  but  for  those  other  clauses.  But  it  is  safe  to 
say  that  the  general  sentiment  in  the  legal  profession  is  against 
the  rightfulness  of  special  legislative  divorces ;  and  it  is  believed 
that,  if  the  question  could  originally  have  been  considered  by  the 
courts,  unembarrassed  by  any  considerations  of  long  acquiescence, 
and  of  the  serious  consequences  which  must  result  ^m  affirming 
their  unlawfulness,  after  so  many  had  been  granted  and  new  re- 
lations formed,  it  is  highly  probable  that  these  enactments  would 
have  been  held  to  be  usurpations  of  judicial  authority,  and  we 
should  have  been  spared  the  necessity  for  the  special  constitu- 
tional provisioDS  which  have  eioce  been  introduced.  Fortunately 
these  provisions  render  the  question  now  discussed  of  little  prac- 
tical importance ;  at  the  same  time  that  they  refer  the  deoisioD 

'  LeriDi  n.  SlwtM,  2  OneiM  (low*),  *  Brigbmm   i>.   MiUer,  17  Ohio,  445; 

6Hi   Opiniou  of  Jndgei,   la  He.  479;  CUrk  ».  Cluk,  lON.H.  380;  Ponder  ,. 

Adsmi  V.  Palmer,  &1  Me.  480.    See  iU*o  Graliam,  4  fla.  23 ;  Suue  v.  Frj,  i  Uo. 

TowKMDd  V.  GrUBii,  4  Hur.  440.    In  •  ISO;   Brjion  d.  Campbell,  12  Mo.  4Sei 

well-reaioned  case  in  Kentucky,  ic  wu  Btyion  v.  Bryion,  IT  Mo.  690;  Same  v. 

held  that  a  legiilatiTs  dirorce  obtained  Same,  44  Mo.  232.  Seealio  JoQe*i>.  Jonea, 

on  the  application  of  one  of  tiie  parClei  12  Penn.  St.  SBO,  SU.     Under  the  Conati. 

while  init  for  diTorce  «a*  peadiag  in  a  tntion  of  Haiaadiusetti,  the  power  ctf  the 

court  of  competent   joriadiction   would  legialature  to  grant  diTorcei   is  denied, 

not  aSect  the  rigliU  to  property  of  the  Sparhawk  b.  Sparhawk,  116  Maa«.  316. 

ot)>er,gTowlng  outof  therelation.   Qaloea  See  clause  in  conititutloD,  fin's,  p.*110, 

E>.  Qaioes,  9  B.  Moar.  2B6.    A.  atatate  per-  note.     Where  a  court  is  given  appeliats 

mitting  divorces  for  oflbnce*  committed  jurtidiction  in  all  caaea,  it  ia  not  compe- 

liefore  ita  pasaage  ia  not  an  tx  poMt  facU  tent  hj  statute  to  forbid  its  reTening  > 

law  in  the  oon«titnti(H>al  sense.    Jones  v.  decree  of  dirorce.     Tiemej  e.  Tierney,  1 

Jones,  8  OTerton,  2 ;   i.  o.  6  Am.  Deo.  Wash.  Ter.  fi6B.    See  Nichola  v.  Grifl^ 

016.  1  Wuh.  Ter.  S74. 
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*  upon  applications  for  dirorce  to  those  triban&ls  which    [*  114] 
mast  proceed  upoD  inquiry,  and  caiuiot  condcmo  with- 
out a  hearing.^ 

The  force  of  a  legislative  divorce  most  io  any  case  be  confined 
to  a  dissolution  of  the  relation  ;  it  can  only  be  justified  on  the 
ground  that  it  mei«ly  lays  down  a  rule  of  conduct  for  the  parties 
to  observe  towards  each  other  for  the  future.  It  cannot  inquire 
into  the  past,  with  a  view  to  punish  the  parties  for  their  ofiences 
against  the  marriage  relation,  except  so  &r  as  the  divorce  itself 
oan  be  r^arded  as  a  punishmeDt.  It  cannot  order  the  payment  of 
alimony,  for  that  would  be  a  judgment  ;*  it  cannot  adjudge  upon 
confiictiug  claims  to  property  between  the  parties,  but  it  must 
leave  all  questioos  of  this  character  to  the  courts.  Those  rights 
of  property  which  depend  upon  the  continued  existence  of  the 
relation  will  be  terminated  by  the  dissolution,  but  only  as  in  any 
other  case  rights  in  the  future  may  be  incidentally  affected  by  a 
obaoge  in  the  law.' 

Legislative  Sneroachmentt  upon  Executive  Power. 

If  it  IB  difficult  to  point  out  the  precise  boundary  which  sepa- 
rates legislative  from  judicial  duties,  it  is  still  more  difficult  to 
discriminate,  in  particular  cases,  between  what  is  properly  legis- 
lative and  what  is  properly  executive  duty.  The  authority  that 
makes  the  laws  has  large  discretion  in  determlniug  the  means 
dirough  which  they  shall  be  executed  ;  and  the  perform- 
ance of  *  many  duties  which  they  may  provide  for  by  law  (_•  116} 
they  may  refer  eitbeP  to  the  chief  executive  of  the  State, 

^  If  marriage  i«a  iDRtter  of  right,  then  "rightful  powers  of  legiatatioii "  which 

It  woold  teeiD  that  any  particular  mar-  our  eonatitatioai  oonfer  upon  the  le^U- 

riage  that  partie*  might  Iswfully  form  tire  department,  a  relation  eKential  to 

ibey  raiut  have  a  lawful  right  to  coDCinae  organised  d ill  aodety  might  be  abrogated 

In,  nnleu   by  mltbehayior  they  inbject  entirely.     Single  le^tatlve  dWorcea  are 

tbem«el*es  to  a  fbrfeitare  of  the  right,  bnt  ilngle  itepi  towards  thii  barbarlim 

And  if  the  legislature  can  annnl  the  rela-  which  the  application  of  the  same  piln- 

tioD  in  one  caae,  withoat  any  finding  that  clpte  to  erery  indivldnal  case,  by  a  gen- 

a  breach  of  the  marriage  contract  hai  eral  law,  would  neoeiMrilj  bring  npon  hi. 

been  committed,  then  It  would  teem  that  Bee  what  ii  Mid  by  the  Supreme  Court 

tbey  might  annul  it  in  every  caie,  and  of  HiMotvi  in  Bryson  v.  Bryion,  17  Mo. 

•*en  prohibit  all  partie*  from  entering  fiOO,  6M. 

bito  the  aame  relation  in  the  ftitnre.    The  *  Crane  v.  Heginnls.  I  Q.  ft  J.  468; 

recognition  of  a  (all  and  complete  con-  Potter's  Dwarrli  on  Statutes,  486;  po*, 

ml  of  the  relation  in  tbe  legislature,  to  p.  *  406.  note. 

be  eiercisBd  at  its  will,  lead*  loeritAbly  ■  Slur  >.  Peaie,  B  Coon.  61L 
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or,  at  their  option,  to  any  other  ezecutire  or  ministerial  officer,  or 
even  to  a  person  specially  named  for  the  duty.*  What  can  be 
definitely  said  on  thia  subject  is  this:  That  such  powers  as  are 
specially  conferred  by  the  coDstitutiou  upon  the  governor,  or 
upon  any  other  specified  officer,  the  legislature  cannot  require  or 
authorize  to  be  performed  by  any  other  officer  or  authority ;  and 
from  those  duties  which  the  constitution  requires  of  him  he  can- 
not be  excused  by  law.'   But  other  powers  or  duties  the  executive 

*  Thii  ii  iffinned  in  the  recent  uue  of  office  wu  «aid,  in   T«.ylor  c.  Common- 

BridgcB  V.  SliMllccoM,  6  W.  V».  682.   The  wealih,  8  J.  J.  Mareh.  401,  to  be  intrino- 

GODBtitution  of  tint  Sute  proTtdea  Chat  the  callj  sn  eiecKtive  act.  In  a  certain  eenae 

fo»eroor  ahail  nominate,  and  by  nnd  with  thi»  is  doabtlna  lo,  but  it  would  not  fol- 

tlie  advice  and  consent  of  the  Senate  ap-  low  Ibat  tlie  legislature  conld  eierciae  no 

point,  all  offlcerg  whoae  offlcea  ere  eatab-  appointing  p*wer,  or  could  confer  ncne 

liahed   hy  the  Conilitntion  or  shall  be  on  ochera  than  the  chief  execative  of  the 

createdby  law.andwhoBoappoinlnientor  Stale.    Where  llie  constitution   conlaini 

election  ianototherwiseproTidedfor,  and  no  ne^tiie  worda  to  limit  the  legisUtir* 

Uiat  no  luch  offlcera  alull  be  appointed  or  authority  in  this  reicard,  the  legiglatnre 

elected  by  the  legislature.    The  court  de-  in  enacting  n  1r  w  must  decide  for  itself 

cided  thai  this  did  not  precludu  the  legia-  wliat  are  the  suitable,  convenient,  or  ne- 

lature  from  creating  a  board   of  public  cesaary  agencies  for  ita  execution,  and  (he 

workt  of  which  the  State  officera  should  authority  of  the  eieculive  mnat  be  limited 

be  ez  officio  the  members.    And  see  State  to  taking  care  timt  the  law  is  executed  by 

V.  CoTiugton,  2Q  Ohio  Sc  102.  such  agencies.     See  Baltimore  v.  State, 

«  Attorney-General  v.  Brown,   1  Wis.  15  Md.  876. 
613.     "  Whatever  power  or  duty  i*  ex-  Wlibre  the  goremor  has  power  lo  nt- 

preaaly  given  lo,  or  imposed   upoD,  the  move  bo  officer  for  neglect  of  duly,  he  ia 

executive  department,  ia  altogether  free  the  sole  judge  whether  Ihe  duty  lias  been 

from  tiie  interference  of  the  other  branch-  neglected.    Slate  v.  Doherty,  25  La.  Add. 

es  of  the  government.    Especially  ia  thia  lit);  b.  c.  13  Am.  Rep.  181.    See,  as  to 

the  case  where  the  subject  ia  committed  discretionary  powers,  ante,  p,  *41,  note- 
to  the  ditcrttton  of  the  chief  executive  offl-         The  executive,  it  has  been  decided,  liaa 

cer,  either  by  the  constitution  or  by  the  power  to  pardon  for  contempt  of  court 

laws.     So  long  as  the  power  is  vested  in  State  u.  Saavinet,  H  La.  Ann.  119 ;  s.  c 

him,  it  is  to  be  by  him  exercised,  and  do  13    Am.    Rep.    116.     A   general   power 

other  branch  of  Che  trovemment  can  con-  to  pardon  may   be  exercised  before  as 

trol  its  exen:ise."    Under  the  Constitu-  well   aa    after  conviction.      Lapeyre    v. 

tion  of  Ohio,  which  forbids  the  exercise  United  States.  IT  Wall.  191  ;  Dominick 

cf  any  uppoin ting  power  by  the  iegisla-  c   Bowdoin,  44  Ga.  367  ;   Grubb  v.  Bui- 

ture,  except  aa  therein  authoriied,  it  was  lock,  44  Ga.  379.  The  President's  power 

held  that  tiielegialature  could  not,  by  law,  to  pardon  does  not  extend  to  the  restora- 

constitute  certain  designated  persons   a  tion  of  property  which  has  been  judicially 

State  board,  with  power  to  appoint  com-  forfeited.     Knotc  v.  United  States,  10  Ct. 

misslonen  of  the  State  House,  and  direc-  of  CI.  897,  and  95  U.  S.  149 ;  Osbom  v. 

ton  of  the  penitentiary,  and  lo  remove  United  Slates,  01  U.  S.  Rep.  474.     The 

such  directors  fur  cause.     Stale  v.  Ken-  pardon  may  be  granted  by  general  proc- 

non,  7  Ohio  St.  546.     And  see  Davis  n.  lamaCion.    Carlisle  d.  United  States,  16 

Stale,  7  Md.  161 ;  also  Bridges  e.  Shall-  Wall.  147  ;  Lapeyre  o.  United  Slates,  17 

croas  and  State  v.  Covington,  referred  lo  Wail.  181,     One  receiving  a  full  pardon 

in  preceding  note.    Aa  lo  what  are  public  from  the  Preaident  cannot  afterwards  be 

officers,  see  State  r.  Sunley,  86  N.  C.  6a ;  required  by  law  to  establish  loyalty  as  a 

s.  c.  B  Am.  Rep.  488.     An  appointment  to  condition  to  the  assenion  of  legal  rtglits. 
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eanaot  exercise  or  assume  except  by  legislaUve  authoTity,  and  the 
power  which  in  its  discretion  it  confers  it  may  also  in  itu  diii- 
cretioD  withhold,  or  confide  to  other  hands.'  Whether  in  those 
cases  where  power  is  given  by  the  constitution  to  the  governor, 
the  legislature  have  the  same  authority  to  make  rules  for  the 
exercise  of  the  power  that  they  have  to  make  rules  to  govern 
the  proceedings   in  the  courts,  may  perhaps  he  a  question.' 

CuUila  V.  United  Stale*,  10  Wmll.  147.  been  •ctiullj  earned  bj  attendance  or 
Not  Ik  prasccoted  in  ■  civil  action  for  not.  The  leguUtive  rule,  therefore,  can- 
tbe  ume  >i:U  fur  wliich  ha  it  pardoned,  not  go  to  the  extent  of  compelling  an  ex- 
United  States  D.  McKee,  i  Dill.  128.  Par-  eculite  offluer  lo  do  lometliing  elw  than 
doa  remoTe*  all  ditabilitieareaolting  from  tua  duQ',  under  any  pretence  of  tegola- 
cuDTiction,  and  may  be  (rranled  after  len-  lion.  TLe  power  lo  pardon  oSendera  is 
tence  exeunted.  Stale  c.  Foley,  16  Kev.  veeted  by  the  leTeral  State  conatitutioDi 
M;  B.C.  87  Am.  'Rep.4^.  in  the  goTemor.    It  i«  not,  however,  a 

>  "  Id  deciding  Ihie  qaealion  [as  to  the  power  which  neceuarily  inherei  in  the  ei> 

aatliority   of  Die  governor],   recurrence  ecutive.  State  c.  Dunning,  0  Ind.  20.  And 

mut  be  lL«d  to  ilie  constitution.     That  aeTeral  of  the  State  vongtitutioue  have 

fnrniihn   the   only   rule   by   which   tlie  proTlded  that  itahall  l>e  exeruiied  under 

ooart  can  be  governed.    Tliat  !■  the  char-  luuh  regulalioni  ag  iliall  be  pre«ciibed  by 

tar  of  tlie  goveraor'a  authority.    All  the  law.     Tliere  are  proviaioni  more  or  leu 

powers  Jetegaled  to  him  by  or  in  accord-  broad  to  thii  purport  in  thoM  of  Kan«a«, 

aoce  witli  that  inatrument,  he  is  entitled  Florida.  Alabama,  Arkansai,  Texaa,  Uia- 

loexerciae,  and  no  otiieri.    Tlie  conatitu-  aiuippi,  Oregon,  Indiana,  Iowa,  and  Vir- 

tiOD  ia  a  limitation  npon  the  powera  of  ginia.    In  State  d.  Dunning,  9  Ind.  20.  an 

Ae  legialative  department  of  the  govern-  act  of  tlie  legiaUture  requiring  the  nppll- 

ment.  bui  it  i«  to  be  regarded  a>  a  grant  cant  for  the  remitaion  of  a  flne  or  torfei- 

of  powera    to    the    other    departmcnta.  ture  lo  forward  to  the  governor,  with  Ilia 

Kcither  the  execnlive  nor  tlie  judiviary,  applitsiion,  tlie  opinion  of  certain  county 

therefore,  can  exercise  any  authority  or  offlcera  aa  to  the  propriety  of  the  remia- 

pewer  except  anch  aa  is  clearly  granted  aion,  was  auatained  as  an  act  within  the 

by  the  conatitntlon."    Field  d.  People,  8  power  conferred  by  the  conatitotinii  upon 

U.  79.  80.  the  legislature  to  prescribe  regulations  in 

*  Whether  the  legislature  can  consti-  these  cases.    And  see  Branham  v.  Lange, 

tutlonally  remit  a  fine,  when  the  pardon-  Ifl  Ind.  407.    The  power  lo  reprieve  i* 

JBg  power  is  rea>ed  in  the  governor  by  not  Inclnded  in  the  power  lo  pardoa     Ex 

Ibe  constitution,  baa  been  made  a  ques-  jxtru  Howard.  17  N.  H.  645.    It  lisa  been 

lioa;  and  the  caaes  of  Haley  D.Clarke,  26  decided  thattogiveparlieswha  have  been 

Aim.  489,  and  People  d.  Bircham.  12  Cal.  convicted  and  fined  tlie  benefit  of  the  In- 

fiO.  are  opposed  to  each  other  npon  ^a  solvent  laws  is  not  an  eien:ise  of  the  pa^ 

point.     If  the  fine  is  payable  to  the  State,  doning  power.    Ex  parte  Sent t,  ID  Ohio 

perhaps  tlie  legialature  shonld  be  consid-  St.  581.     And  where  the  constitution  pro- 

eredaa  havingthesamerightlodtscharge  vided  that   "In   all   criminal  and  penal 

It  that  they  would  have  to  release  any  cases,   except  those  of  treason  and  im- 

olber  debtor  to  the  State  fhim  his  obliga-  peachment,   [the   governor]    shall    have 

tion.    In  Morgan  v.  Bufflngton,  21  Ho.  power  to  grant  pardons  after  conviction. 

(W,  it  was  held  that  the  Suie  auditor  was  and  remit  fines  and  forfeltnres."  &c..  it 

■ot  obliged  to  accept  as  canclusive  the  was  held  that  tlils  did  not  preclude  the 

etftiflcala  fhim  the  Speaker  of  the  Houae  legislature  from  passing  an  act  of  pardon 

as  to  the  turn  due  a  member  of  the  Bonae  and  amneaty  for  partiea  liable  to  prosecu- 

tir  attendance  upon  it.  but  tliat  he  might  tlon.  but   not  yet  convicted.      State   c 

UwbUy  inquire  wbethartbaamoont  bad  NichoU,  36  Ark.  74 ;  a.  c.  7  Am.  Bep.  60a 
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["  116]  It  vould  Beem  *  that  this  must  depeod  generally  upon  the 
nature  of  the  power,  and  upon  the  question  whether  the 
constitution,  in  conferring  it,  has  furnished  a  sufficient  rule  for 
its  exercise.  Where  complete  power  to  pardon  is  conferred  upon 
the  executive,  it  may  be  doubted  if  the  legislature  can  impose 
rastrictions  under  the  name  of  rules  or  regulations ;  but  where 
the  governor  is  made  commander-in-chief  of  the  military  forces 
of  the  State,  it  is  obvious  that  his  authority  must  be  exercised 
under  such  proper  rules  as  the  legislature  may  prescribe,  because 
the  militaiy  forces  are  themselves  under  the  control  of  the  legis- 
lature, and  military  law  is  piescribed  by  that  department.  There 
would  be  this  clear  limitation  upon  the  power  of  the  legislature 
to  prescribe  rules  for  the  executive  department ;  that  they  must 
not  be  such  as,  under  pretence  of  regulation,  divest  the  executive 
of,  or  preclude  his  exercising,  any  of  his  constitutional  prerog- 
atives or  powers.  Those  matters  which  the  constitution  specifi- 
cally confides  to  him  the  legislature  cannot  directly  or  indirectly 
take  from  his  control.  And  on  the  other  hand  the  legislature 
cannot  confer  upon  him  judicial  authority ;  euch  as  the  authority 
to  set  aside  the  registration  of  voters  in  a  municipality;'  or 
clothe  him  with  any  authority,  not  executive  in  its  nature,  which 
the  legislature  itself,  under  the  constitution,  is  restricted  from 
exercising.' 

It  may  be  proper  to  say  here,  that  the  executive,  in  the  proper 
discbaige  of  his  duties,  under  the  constitution,  is  as  independent 
of  the  courts  as  he  is  of  the  legislature.' 

Pardoni  maj  be  made  coadidoDal,  and  Hd.  673 ;   TenneNW,  Ac.   R.  R.  Co.  •. 

forfeited  if  tb«  coudition  tt  not  obaerved.  Hoor«,  813  Ala.  STt  ;  Hiddlelon  v.  Lowe, 

StaW  ti.  Smith,  1  Bailey,  288;   Lee  ■>.  30  CaL  690;  Harpending  r,  Halght,  89 

Hurphj,  22  OnU.  789 ;  Re  RuU,  6  Saw-  Cal.  ISS ;  i.  c.  2  Am.  Rep.  43-J ;  Chnma- 

ja,  183.  KN   B.  FolU,  2  Montana,  243.    In  t)M 

1  State  e.  Suten,  6  Cold.  3S3.  following  caie*  the  power  haa  been  de- 

*  Smith  0.  Norment,  6  Yerg.  271.  nied :  Hawkini  v.  Gorernor,  1  Ark.  670 ; 

■  It   hai    been    a   diiputed   queetton  Low  *.  Towm,  d  Oi.  S60;  State  r.  Kirk- 

whether  the  writ  of  mandamvi  will  lie  wood,  14  Iowa,  162 ;  Dennett,  Peiittoner, 

to  compel  the  performance  of  ekecutiTfl  82  He.  610;  People  n.  Bitsell,  16111.229; 

duties.    In  Che  following  caies  the  power  People  b.  Tates,  40  III.  126 ;  State  o.  Oot- 

bai  either  been  exprettl;  affirmed,  or  iC  emor,  25  V.  J.  831 ;  Mannn  v.  Smith,  8 

h««  been  exerdaed  without  being  qnea-  R.  I.  102;  8t«te  d.  Warnioth,22  La.  Ann. 

tioned.    State  v.   Uoffltt,  6  Ohio,  366;  1 ;  e.  c.  2  Am.  Rep.  712;  Same  ».  Baim, 

State  D.  GoTernor,  6  Ohio  fit.  620 ;  Coltin  24  La.  Ann.  861 ;  a.  c.  13  Am.  Rep,  120 ; 

v. Gllla, 7J(inea  (K.C.),546;  Chamberlain  People  d.  Oovernor,  20  HiiA.  820;  a.  o. 

t).  Sibley,  4  Minn.  809 ;  Magrn^r  d.  Oot-  18  Am.  Rep.  89 ;  Stale  v.  OoTernor,  80 

ernor,  26  Md.  173 ;  Groome  p.  Qwinn,  48  Uo.  888.    In  Hartranfc'i  A]^^,  86  Penn. 
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Lelegating  Lfgislative  Pover. 

One  of  the  settled  maxims  in  constitutional  law  ia,  that  the 
power  conferred  upon  the  legislature  to  make  laws  cannot  be 
del^ated  hj  that  department  to  any  other  body  or  authority. 
Where  the  sovereign  power  of  the  State  has  located  the  authority, 
there  it  must  remain ;  and  by  the  constitutional  agency 
alone  *  the  laws  must  be  made  until  the  constitution  [*  117] 
itself  is  changed.  The  power  to  whose  judgment,  wis- 
dom, and  patxiotiBm  this  high  prerogative  has  been  intmsted 
cannot  relieve  itself  of  the  reaponubili^  by  choosing  other  agen- 
oies  upon  which  the  power  shall  be  devolved,  nor  can  it  substi- 
tute the  judgment,  wisdom,  and  patriotism  of  aay  other  body 
for  those  to  which  alone  the  people  have  seen  fit  to  confide  this 
sovereign  trust.' 

St.  433 ;  s.  c.  S7  Am.  Bep.  667,  It  wu  daputiM,  to  be  from  time  to  time  choKO 

dadded  thst  the  goTciDor  wu  not  labject  bj  themidTet. 

to  the  tubpoD*  of  tb«  gnnd  Jnrj.    In  "  Foarthlg.     The    legUUtire    neLther 

MiDncwta  it  teemt   tliat  offlcen  of  the  mait    nor    c&d    transfer    the   power  of 

■lecatlre  department  are  exempt  from  making  Uwi  to  injbody  elw,  or  place 

jndid*!  procsM  erea  in  the  caie  of  minis-  it  anj'wbsre  but  where  the  people  haTe." 

terial  dntiM.    Bice  v.  Anitin,  19  HiniL  Locke  on  Civil  Ooremment,  j  113. 
103;  Connt^Treaanrerv.  Dike, 20  Minn.  That  leBiilaUve  power  cannot  be  del- 

aSS;  Wcatem  B.  R  Co.  ■.  De  Graff,  27  egaied,  tee  Thonw  v.  Cramer,  16  Barb. 

Minn.  I.  112;  Bradley  «.  Bailer,   15  Barb.  122; 

1  "  Theae  are  tba  twunda  which  the  Barto  n.  Himrod,  8  N.  T.  46S ;  People  r. 

tnut  that  ia  put  in  them  b;  the  awnetj,  Stont,  33  Barb.  US ;  Bice  tr.  Foaler,  4 

and  tlw  law  of  God  and  nature,  hare  Harr.  479 ;  Santo  v.  State.  2  Iowa,  16fi ; 

Mt    to   the    legialatire  power  of  every  Oeebrick  v.  SuU,  5  lona.  491 ;  Stale  v. 

Common  wealth,  bi  all  fbrmi  of  goTem-  Beneke,  9  Iowa,  203 ;  Slate  b.  Weir,  S8 

■anl :—  Iowa,  134 ;  a.  c.  11  Am.  Sep.  116 ;  Pe^ 

"  FittL     They  are  (o  govern  by  pro-  b.  Collina,  8  Mich.  348 ;   Bailroad  Com- 

mnigated    eatabtiahed    law*,  not    to  be  pany  e.Comniiuionenof  CUntonCouniy, 

mied   in  partknlar  caaei,  but  to  ha»e  1    Ohio    St.    77  j    Parker    v.    CnmmoD- 

one  nile  for  rich  and  poor,  for  the  fa-  wealth,  S  Penn.  St.  507 ;  Commonwealth 

Torite  at  coort  and  the  coniiti7man  at  r.  HcWilliami,  11  Penn.  St.  61 ;  Haiie  v. 

piMVli-  State,  4  Ind.  S42 ;  Meshmeier  k.  Sute,  11 

"  Stawfijr.    Tbeae  laws  alio  ought  to  Ind.  4S2 ;   State  v.  Parker,  26  Vl.  367 ; 

be  deaignad  for  no  otliei  end  nltimately  Stale  d.  Swiaher,  17  Tet.  441 ;  Sute  v. 

bat  the  good  of  tiia  people.  CopeUnd,  3  R.  I.  SS ;  Slate  *.  Wilcox,  46 

**  TVrdL/.    They  muat  not  raiie  taxea  Mo.   468 ;   Commonwealth  o.   Locke,  72 

BO  the  proper^  of  the  people  without  the  Penn.  St.  491;   Ex  parte  Wall,  48  CaL 

conaeot   of  the  pei)p]e,  given   by   tliem-  279;  Willi*  «.  Owen,  48  Tex.  41 ;  Farn*. 

lelrea  ot  their  d^utiea.    And  thii  prop,  worth  Co.  ».  Liibon,  62  Me.  461 ;  Brewer 

erty    concemi    oolj    *nc)i    government*  Brick  Co.  v.  Brewer,  62  He.  62 ;  State  r. 

when  the  legi*Utive  U  alwayi  in  being,  Hndtoo  Co.  Com'r*,  87  B.  J.  13 1  Andiloi 

or  at  least  where  the  people  tiave  not  re>  k  Holland,  14  Boah,  147. 

served  ai^  part  of   the   leglilatiTe  to 
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But  it  is  not  always  essential  that  a  legislative  act  should  be  a 
completed  statute  which  must  in  any  event  take  eGTect  as  law,  at 
the  time  it  leayes  the  hands  of  the  legislative  department.  A 
statute  may  be  conditional,  aud  its  taking  effect  may  be  made  to 
depend  upon  some  subsequent  event.'  Affirmative  legislation 
may  iu  some  cases  be  adopted,  of  which  the  parties  interested 
are  at  liberty  to  avail  themselves  or  not  at  their  option.  A  private 
act  of  incorporation  cannot  be  forced  upon  the  corporators ;  they 

may  refuse  the  franchise  if  they  so  choose.'  In  these 
[•  118]  cases  the  legislative  •  act  is  regarded  as  complete  when  it 

has  passed  through  the  constitutional  formalities  necessary 
to  perfected  legislation,  notwithstanding  its  actually  going  into 
operation  as  law  may  depend  upon  its  subsequent  acceptance. 
We  have  elsewhere  spoken  of  municipal  corporations,  and  of  the 
powers  of  legislation  which  may  be  and  commonly  are  bestowed 
upon  them,  and  the  bestowal  of  which  is  not  to  be  considered  as 
trenching  upon  the  maxim  that  legislative  power  must  not  be  del- 
egated, since  that  maxim  is  to  be  understood  in  the  light  of  the 
immemorial  practice  of  this  country  and  of  England,  which  has 
always  recognized  the  propriety  and  policy  of  vesting  in  the 
municipal  organizations  certain  powers  of  local  regulation,  in 
respect  to  which  the  parties  immediately  intei'csted  may  fairly  be 
supposed  more  competent  to  judge  of  their  needs  than  any  central 
authority.  As  municipal  organizations  aie  mere  auxiliaries  of  the 
State  government  in  the  important  business  of  municipal  rule,  the 
legislature  may  create  them  at  will  from  its  own  views  of  pro- 
priety or  necessity,  and  without  consulting  the  parties  interested ; 
and  it  also  poBsesses  the  like  power  to  abolish  them,  without 
stopping  to  inquire  what  may  be  the  desire  of  the  corporators  on 
that  subject.^ 

>  Brig   Aurora   v.    United    StatM,   7  Babcoek,  28  Pick.  S8i,  S44.    Not  to  nter 

Cnnch,  8S2 ;  Bull  n,  Send,  IS  Grai.  TS ;  the     queBCion    of    extending    manidpal 

Btate  r.  Parker,  20  Vt.  367 ;  Peck  v.  Wed-  boundariei  to  a  cnart  where  iunei  may 

dell,  IT  Ohin  Sl  271 ;  State  v.  Kirkle7.20  be  formed  and  disputed  &ct« tried.    But- 

Md.  86:  Walton  b.  Greenwood,  60  Me.  linglon  v.  Leebrick,  48  Iowa,  262.    Il  la 

S56 ;  Baltimore  d.   Clunet,   23  Md.  449.  competent  to  mnke  an  act  take  effect  on 

It  il  nut  a  delegation  of  legitlative  povrer  condition  Ehkt  thoie  applying  for  it  ihall 

(□  make  the  repeal  of  a  charier  depend  erect  ■  sta^on  at  a  place  named.     Stat* 

upon  the  failure  of  the  corporation  to  v.  New  Haren,  &c.  Co.,  48  Conn,  flfil. 
make  up  a  deflciencj  which  is  to  be  *  Angell  and  Aniea  on  Corp.  S  81. 
•uertained  and  determined  hy  a  tribunal         *  Cit;  of  Patterion  n.  Socletj,  &c.,  84 

prorided  b;  the  repealing  act.    Iiothrop  N.  J.  386 ;  Cbeany  v.  Hooeer,  S  B.  Monr. 

e.  Stedmui,  42  Conn.  688.    See  CteaM  d.  830 ;  Berlin  o.  Gorham,  34  N.  H.  266.    Tbe 
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Nevertheless,  as  the  corporators  have  a  special  and  peculiar 
interest  in  the  terms  and  conditions  of  the  charter,  in  the  powers 
conferred  and  liabilities  imposed,  aa  well  as  in  the  general  quei»- 
tion  whether  they  shall  originally  be  or  afterwards  remain  incor- 
porated at  all  or  not,  and  aa  the  burdens  of  municipal  government 
muat  rest  upon  their  shoulders,  and  especially  as  by  becoming 
incorporated  they  are  held,  in  law,  to  undertake  to  dischai^e  the 
duties  the  charter  imposes,  it  seems  eminently  proper  that  their 
voice  should  be  heard  on  the  question  of  their  inoorporation,  and 
that  their  decisions  should  be  conclusive,  unless,  for  strong  rea- 
sons of  State  policy  or  local  necessity,  it  should  seem  important 
for  the  State  to  overrule  the  opinion  of  the  local  majority.  The 
right  to  refer  any  legislation  of  this  character  to  the  people  pecu- 
liarly interested  does  not  seem  to  be  questioned,  and  the  reference 
is  by  DO  means  unusual' 

*  For  the  like  reasons  the  question  whether  a  county  [*  119] 
or  township  shall  be  divided  and  a  new  one  formed,'  or 
two  townships  or  school  districts  formerly  one  be  reunited,*  or  a 
city  charter  be  revised,*  or  a  county  seat  located  at  a  particular 
place,  or  after  its  location  removed  elsewhere,' or  the  municipality 

qDwtianof  *  leree  tax  ninj  tnwftiUj  be  comb,  SI  Me.  ST2  ;  Erlinger  v.  Boneaii, 

ntmei  to  the  *otera  of  the  diitrict  of  61  HI.  04 ;  Lammerl  u.  Lidwell,  S2  Mo. 

lenitory  over  which  it  ii   propoied  to  IBS ;  State  t.  WilL'OX,  45  Mo.  468 ;  Bran»- 

•prtad  tb«  tax,  regaHlec*  of  mnnicipal  wick  c.  Finne}',  64  Qa.  317  :  Reiponse  to 

dtriiioiw.     Alcorn  o.   Hamer,  3B    Hiu.  House  Heiolulion,  66  Mo.  296. 
CeX.    And   aee,  in   general,  Angell  and  ^  State  b.   Refnolda,   10  111.   I.    See 

AiDte  iKi  Corp.  S  81  and  note ;  alio  pod,  SUte  p.  McNiell,  24  Wit.  14g.     Responae 

p^*  190-*  192.  to  Houae  Reiolution,  65  Mo.  296.    For 

1  Boll  V.  Read,  IS  Orat.  78 ;  Coning  other  caiei  on  the  ume  general  tubjecl, 

p.GTeene,23Barb.S3;Moiforde.  Unger,  lee  People  v.  Nail;,  49   Cal.  478;  Pike 

8  Iowa,  82  ;  City  of  Fatterwin  c.  Society,  Coonty  v.  Bames,  61  Miia.  805  :  Briint- 

Cc,  24  N.  J.  886;  Gortiam  c  Springfield,  wick  u.  Finney,  64  Ga.  S17.    The  quea- 

Sl  Me.  68 ;  Commonwealth  v.  Judgei  of  tion  whether  a  general  achool  law  ihall 

Qnarter  SeMiom,  8  Penn.  8t  891 ;  Com-  be  accepted  in  a  particniar  municipality 

Monwealth  d.  Fainter,  10  Fean.  St.  214 ;  may  be  referred  to  iu  voten.    State  v. 

Call  V.  CludboQnie,  46  He.  206  ;  State  v.  Wilcox,  46  Ho.  468. 
Scott,  17  Mo.  621 ;  Stale  r.  Wilcox,  46         ■  Comm<HiweaUli   d.    Jndgpi,    &c,    8 

Mo.  468 ;  Hohwt  b.  Snperviaon,  Im.,  17  Penn.   St.  891 ;   Call  v.   Chadbonme,  40 

CaL  33;  Bank  of  Chenango  v.  Brown,  26  Me.  206  ;   People  v.  Nally,  48  Cal.  478; 

N.  T.  467 ;  Steward  f.  JefTetvon,  8  Harr.  Erlinger  c.  Boneau,  51  III.  94. 
IU;  Bnrgen  r.  Fue,  2  Gill,  11 ;  Ufay-         •  Branawiclc  v.  Finney,  64  Oa.  817. 
MIe,  ftc  R.  R.  Co.  v.  Geiger,  84  Ind.  186.  *  Common weallh  v.  Painter,  10  Penn. 

Ttic  Tight  to  refer  to  the  people  of  leTeral  St.  214 ;  Oarke  v.  Jack,  60  Ala.  271.  See 

■midpalitiea  the  qneation  of  their  con-  People  v.  Salomon,  61  111.  37 ;  Slinger  v. 

nUdation  waa  di^ioted  in  Smith  t.  Mc-  Henneman,  88  Wii.  604 ;  patt,  pp.  •  124- 

Canhy,  66  Penn.  Sl  866,  hot  •oitaiDed  *l^ 
^  the  coon.    And  aea  Smyth  v.  Til- 
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contract  particalar  debts,  or  esgnge  in  a  particular  imprOTement,^ 
is  alwaya  a  question  which  may  with  propriety  be  referred  to  tlie 
voters  of  the  municipality  for  decision.' 

The  question  then  arieeR,  whether  that  which  may  be 
[*  120]  done  in  *  reference  to  any  municipal  oi^anization  within 
the  State  may  not  also  be  done  in  reference  to  the  State 
at  large  ?  May  not  any  law  framed  for  the  State  at  large  be 
made  conditional  on  an  acceptance  by  the  people  at  large,  declared 
through  the  ballot-box  ?  If  it  is  not  unoonsdtational  to  delegate 
to  a  single  locality  the  power  to  decide  whether  it  will  be  gov- 
erned by  a  particular  charter,  mast  it  not  quita  as  dearly  be 

^  There    are    many    cue*    in   which  Anror*  c.  Weat,  9  Ind.  74 ;  Cotton  v.  Com- 

monitipal  labtcripliont  to  works  of  inter-  miMionera  of  Leon,  6  !Fla.  610 ;  Cope*  o. 

■Ml  Improvement,  Duder  tUtutei  empaw-  Chvleiton,  10  Rich.  461 ;  Commiwlonen 

ering  them  to  be  mkde,  hare  been  lus-  of  Knox  Cuuntj  v.  Aiplnwall,  21  Hoir. 

lamed ;  among  others,  Qoddio  k.  Crump,  539,  and  24  How.  326 ;   Same  v.  WalUce, 

8  Leigh,  120;  Bridgeport  e-  HouMtonic  21  Hon.  647;  Zabriakier.  Railroad  Co.,  28 

Railroad  Co.,  16  Conn.   476;   StArin  o.  How.  381 ;  Ame7  e.  Mayor,  &c,  24  How. 

Oenoa,  29  Barb.  442,  and  23  S.  Y.  4S9 ;  Set ;  Gelpcke  v.  Dubuqoe,  1  Wall.   175 ; 

Bank  of  Rome  v.  Village  of  Rome,  18  Thonuon  v.   Lee  Coontr,  3  WalL  827 ; 

N.  T.  38 ;  Pretlyman  e.  Saperviaon,  Ac,  Rogers  v.  Burlington,  3  Wall.  664  ;  Gib- 

19111.406;  RobertioDD.  Hockford,  21  111.  bona  d.  Mobileft  Great  Northern  Railroad 

461;  Johnson  t>.  Stack,  24  111.76;  Bush-  Co.,  36  Ala.  410  ;  Si.  Joseph,  ftc.  Railroad 

nell  B.  Belolt,  10  Wis.  105 ;  Clark  e.  Janes-  Ca  d.  Buchanan  Ca  Court,  30  Mo.  48S ; 

*ille,  10  Wis.  186;  Stein  e.  Mobile,  24  State   u.   Linn   Co.  Court,  44  Mo.  604; 

AU.  691  ;  Mayor  of  Wetumpka  v.  Win-  Stewart  u.   Saperrison  of  Polk  Co.,  80 

ter,  29  Ala.  661 ;   Pattisou  p.  Tnba,  13  Iowa,  0 ;  John  a.  C.  R.  A  F.  W.  R.  R.  Co., 

Cal.  176;  Blnndinft  r.  Burr,  13  Cal.  34S;  35  Ind.   589;     Leavenworth    County  •. 

Uobart  V.  Supervisors,  Ac,  17   Cal.  28;  Miller,  7  Kan.  479 ;  Walker  e.  CiscinDati, 

Taylor  d.  Newberne,  2  Jonea  £q.  141;  21  Ohio  Bt.  14;  £>  parte  Sdma,  &o.  R.  R. 

Caldwell  d.  Juaticas  of  Burke,  4  Jones  Co.,  46  Ala.  896 ;  S.  ft  V.  R.  R.  Co.  ■>. 

t:q.323;  Louisville,  Ac  Railroad  Co.  d.  Stockton,  41  Cal.  149.    Insereralof  ttien 

Davidson,  1  Sneed,  687 ;  Nicho]  v.  Mayor  the  power  to  anlhorize  the  municipalJtiea 

of   Nashville,  9  Humph.  262;    Railroad  to  dedde  upon  itich   anbacrtptlons  haa 

Co.  *.  Contmiuionera  ot  Clinton  Co.,  1  been  contested  aj  a  delegation  of  legialn- 

Ohio  St.  77  :  Truateea  oF  Paris  e.  Cherry,  live   authority,  bat    the    courts  —  even 

8  Ohio  St.  661 ;  Caas  c.  Dillon,  2  Ohio  St.  those  which  hold  the  snbMsriptiona  Toid 

607;  Slate  e.  Commlisioners  of  Clinton  on  other  grounds  —  do    not  look  upon 

Co.,  6  Ohio  St.  260 ;  Slate  d.  Van  Home,  theae  cuea  aa  bdng  obnoxiona  to  theooa- 

TOhioSt.8Z7;  Slateu.TrosteesofUnioa,  stilutional  prineipta   refeired  to  In   the 

8  Ohio  St.  894  ;  Trustees,  Ac.  t>.  Sho«-  text 

maker,  12  Ohio  St  624;  Slaie  r.  Com-         'WhaleTer  powers  the  legislature  may 

mlssioneti  of  Hancock,  12  Ohio  St.  506;  delegate  toany  ptiUicagency  for  eserciae. 

Power*    V.    Dougherty  Co.,  23  Ga.  66;  it  may  itielf  reaume  and  exercise.    Dyer 

San  Antonio  e>.  Jonea,  28  Texas,  19;  Com-  d.  Tuscaloosa   Bridge  Co.,  S  Port  396; 

monwealth  v.  HcWilUams,  11   Penn.  St.  e.  c.  27  Am.  Dec  666.     But  this  must  be 

81 ;  Sharpleaa  v.  Mayor,  Ac,  81  Penn.  St.  nnderatood  with  the  exception  of  thoae 

147 ;  Moers  r.  Reading,  21  Penn.  St.  IBS ;  caaea  io   which   the  CoMHtntlon  of  tbe 

Talbot  c  Dent,  9  B.  Uonr.  626 ;  Slack  n.  Slate  reqnirca  local  matt«n  to  be  rego- 

Railroad  Co.,  13  B.  Honr.  1 ;  City  of  St.  lated  by  local  authority. 
Loois  V.  Alexander,  23  Ho.  483;  City  of 
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vithin  the  power  of  the  legislature  to  refer  to  the  people  at  large, 
from  whom  all  power  is  derived,  the  deoiaion  upon  any  proposed 
statute  a£Fecting  the  whole  State  ?  Aod  can  that  be  called  a  del- 
egation of  power  which  GODsistB  only  in  the  agent  oi  trustee  refer- 
ring back  to  the  principal  the  final  decision  in  a  case  where  the 
principal  is  the  party  concerned,  and  where  perhaps  there  are 
questions  of  policy  and  propriety  invcWed  which  no  authority  can 
decide  so  satisfactorily  and-  so  conclusively  as  tiie  principal  to 
whom  they  are  referred  ? 

If  the  decision  of  these  questions  is  to  depend  npon  the  weight 
of  judicial  authoi-i^  up  to  the  present  time,  it  must  be  held  that 
there  is  no  power  to  refer  the  adoption  or  rejection  of  a  general 
law  to  the  people  of  the  State,  any  more  than  there  is  to  refer  it 
to  any  other  authority.  The  prevailing  doctrine  in  the  courts 
appears  to  be,  that,  except  in  those  cases  where,  by  the  constitu- 
tion, the  people  have  expressly  reserved  to  themselves  a  power  of 
decuiioQ,  the  function  of  l^slation  cannot  be  exercised  by  them, 
even  to  the  extent  of  accepting  or  rejecting  a  law  which  has  been 
framed  for  their  consideration.  .  "  The  exercise  of  this  power  by 
the  people  tn  other  cases  ia  not  expressly  and  in  terms  prohibited 
by  the  constitution,  but  it  is  forbidden  by  necessary  and  unavoid- 
able implication.  The  Senate  and  Assembly  are  the  only  bodies 
of  men  clothed  with  the  power  of  general  legislation.  They 
poasess  the  entire  power,  with  the  exception  above  stated.  The 
people  reserved  no  part  of  it  to  themselves  [with  that  exception], 
and  can  therefore  exercise  it  in  no  other  case."  It  is  therefore 
held  that  the  I^islatnre  have  no  power  to  submit  a  proposed  law 
to  the  people,  nor  have  the  people  power  to  biud  each  other  by 
acting  upon  it.  They  voluntarily  surrendered  that  power  when 
they  adopted  the  constitution.  The  government  of  the  State  is 
democratic,  but  it  is  a  representative  democracy,  and  in  passing 
(:eneral  laws  the  people  act  only  through  their  representatives  in 
the  legislature.' 

1  Par  Atg^ht,  Ch.  J.,  hi  Baito  b.  Blm-  tickble  and  inconilitent  with  tin  raprr- 

rod,  8  N.  r.  481    It  ii  worthy  of  conild-  HnUHve  (jileoi ;  but  tn  take  ths  opinion 

Mation,  howeTer.  whether  then  it  an;  ot  the  people  upon  a  hill  already  framed 

tbiOK  in  the  nleicnce  of  a  itataie  to  the  bj  reprawntatiTM  and  lubmittad  to  them, 

people  for  acceptance  or  rejection  which  ia  not  only  practicable,  bat  is  in  predte 

ia  inoonaiitent  with  the    repreAentatire  accordance  with  the  mode  in  which  the 

■TMm  of  BOTcnimeiit.    To  refer  it  to  the  conrtitatioa  of  the  State  1*  adopted,  and 

people  to  frame  and  agree  npon  a  itatnte  with  the  action  which  ia  taken  in  many 

Sir  tbaiMdvM  would  be  eqaallj  imprao-  other  caaea.    The  repretentatlre  in  tbeee 
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[*  121]  *  Nor,  it  aeems,  can  such  legialatiou  be  sustained  as 
legislation  of  a  conditional  character,  whose  force  is  to 
depend  upon  the  happening  of  some  future  event,  or  upon  some 
future  change  of  circumstances.  "  The  event  or  change  of  circum- 
stances  on  which  a  law  may  be  made  to  take  efifeot  maat  be  such 
as,  in  the  judgment  of  the  legislature,  affects  the  question  of  the 
expediency  of  the  law ;  an  event  on  which  the  expediency  of  the 
law  in  the  opinion  of  the  law-mabers  depends.  On  this  ques- 
tion of  expediency  the  legislature  must  exercise  its  own  judg- 
ment definitively  and  finally.  When  a  law  is  made  to  take  effect 
upon  the  happening  of  such  an  event,  the  legislature  in  effect 
declare  the  law  inexpedient  if  the  event  should  not  happen,  but 
expedient  if  it  should  hftppen.  They  appeal  to  no  other  man  or 
men  to  judge  for  them  in  relation  to  its  present  or  future  expedi- 
ency. They  exercise  that  power  themselves,  and  then  perform 
the  duty  which  the  Constitution  imposes  upon  them."  But  it 
was  held  that  in  the  case  of  the  suhmis^on  of  a  proposed  free-, 
school  law  to  the  people,  no  such  event  or  change  of  circumstances 
affecting  the  expediency  of  the  law  was  expected  to  happen.  The 
wisdom  or  expediency  of  the  School  Act,  abstractly  considered, 
did  not  depend  on  the  vote  of  the  people.  If  it  was  unwise  or 
inexpedient  before  that  vote  was  taken,  it  was  equally  so  after- 
wai-ds.  The  event  on  which  the  act  was  to  take  effect  was  noth- 
ing else  than  the  vote  of  the  people  on  the  identical  question  which 
the  constitution  makes  it  the  duty  of  the  legislature  itself  to 

decide.  The  legislature  has  no  power  to  make  a  statute 
[*  122]    dependent  on  such  a  *  contingency,  because  it  would  be 

confiding  to  others  that  le^slative  discretion  which 
they  are  bound  to  exercise  themselves,  and  which  they  cannot 
delegate  or  commit  to  any  other  man  or  men  to  be  exercised.* 

cases  hut  nilfllled  preciBel?  thote  function!  bimKlf.     8«e  Smith  a.  Jmeirille,  26  Wit. 

which  tlie  pniple  ai  ■  democracy  could  291;  Fell  r.  State,  42  Md.  71 ; B.C. 20 Am. 

not  fulfll ;  and  where  the  cue  hai  reached  Bep.  83 ;  King  v.  Reed,  43  N.  J.  186. 
a  stage irhcn  the  bodj  of  tlie  people  can  '  Per  Ruijgln,  Ch.  J..  In  Barto  o.  Him- 

act  withont  confaiion,  the  representatiT*  rod,  8  N.  Y.  ^8.     And  lee  Santn  a.  State, 

has  stepped  aside  to  allow  their  opinion  to  2  Iowa,  1% ;  Stale  d.  Beneke,  9  Iowa,  208; 

be  eipresEed.     The  tegislatuie  is  not  at-  State  v.  Swisher,  17  Tez.  441 ;  Sute  «. 

tempting  in  soch  a  case  to  tlelegate  its  Field,  17  Mo.  629;  Bank  of  Chenango  o. 

authoritytoanewflgenc}',  but  the  trustee.  Brown,  20  N.  Y.  467;  People  c.  Stoat,  23 

Tested  with  a  large  diicrellonaTy  author  Barb.  846 ;  State  v.  Wilcox,  4b  Mo.  468 ; 

itj,  it  Uklng  the  opinion  of  the  principal  £x  pant  Wall,  48  Cal.  279,  SIS;  Brown 

upon  the  necessity,  policy,  or  propriety  n.  Fleischner,  4  Greg.  132.     The  power 

of  an  act  which  is  to  goTem  tlie  principal  to  tax  cannot  be  delegated  except  as  by 
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*  The  same  reasons  which  preclude  the  original  enact-  [*  123] 
ment  of  a  law  from  being  referred  to  the  people  would 

the  Conititntioii  iiparmitted.  Where  the  contiiiKeiicIei  ii  without  all  Jnit  flmnilm- 
Conititution  prorided  tb»t  the  Oenend  tion  in  lound  policy  or  tound  mtoninB, 
Anemblf  ihkll  hsTe  power  to  anthorize  and  that  it  hu  too  often  been  made  more 
tin  lereral  coaulice  and  incorporated  from  Deceiaity  than  choice,  —  rather  to 
town*  to  impowtaxei  forcooDtyand  COT-  eicape  from  an  oTerwhelming  atialo)or 
poration  purposes  reapectiTelf,  it  wa>  held  than  from  any  obTJoui  difTerence  in  prin- 
not  competent  to  delegate  the  power  to  dpie  in  the  two  classei  of  caaei ;  for  ,  .  . 
a  lefaool  board.  Walerlioon  v.  Public  one  maj  find  any  number  of  caaei  in  the 
Schooli,  BBai,  898.  But  upon  tbi*  point  legislation  of  Congreis,  where  (tatulea 
tlieie  is  gfeat  fon:e  in  what  ii  said  by  hare  been  madedependentopon  tbeihift- 
AfiOEeU.Ch.  J.,in  State  d.  Parker,  SBTt  ing  character  of  the  revenae  laws,  or 
357:  "If  the  operation  of  a  law  may  fairly  the  navigation  laws,  or  commercial  rules, 
be  made  to  depend  upon  a  ftature  contin-  edictt,  or  restrictions  of  other  countries. 
gracy,  then,  in  my  apprehension,  it  makes  In  some,  perhaps,  these  laws  are  made  by 
no  MaenUal  dilfcrence  what  is  the  nature  reprefentative  bodies,  or.  it  may  be,  by 
of  the  contingency,  so  it  be  an  equal  and  the  people  of  tfaete  Stales,  and  in  other* 
fair  one,  a  moral  and  legal  one,  not  op-  by  the  lords  of  the  treasury,  or  the  boards 
posed  to  sotind  policy,  and  so  far  con-  of  trade,  or  by  the  proclamation  of  the 
Bected  with  the  object  and  purpote  of  the  toTereign :  and  in  all  these  cases  no  ques- 
statnte  as  not  to  be  a  mere  idle  and  arbi-  tion  can  be  made  of  the  perfect  legality 
trary  one.  And  to  us  the  contingency,  of  our  acts  of  Congress  being  made  de- 
npon  which  the  present  statute  was  to  be  pendent  upon  such  contingencies.  It  Is. 
mspeniled  until  another  legislature  should  in  ftct,  the  only  posalble  mode  of  meeting 
meet  and  haTe  opportunity  of  reconsider-  them,  unless  Congress  ia  kept  constantly 
ing  it,  waa  not  only  proper  and  legal,  and  In  aesaion.  Tfae  tame  ii  true  of  acta  of 
Just  and  monl,  but  highly  commendable  Congress  by  which  power  ia  Tested  in  the 
aodcreditabletothelegislalurewhupaued  President  to  levy  troops  or  draw  money 
the  (tatnie;  far  at  the  rery  threshold  of  fhim  the  public  treasury,  upon  the  con- 
inquiry  into  the  expediency  of  such  a  law  tlngency  of  a  declaration  or  an  act  of  war 
ties  the  other  and  more  important  inquiry,  committed  by  some  foreign  state,  empire. 
Are  th«  people  prepsred  for  soch  a  law  1  kingdom,  prince,  or  potentate.  If  these 
Can  it  be  successfully  enforced  1  These  illustrations  are  not  sufficient  to  show  the 
qncatiDfu  being  answered  In  the  affima-  iklUcy  of  the  argnment,  more  would  not 
ii*e,  be  most  be  a  bold  man  who  would  aralL"  See  also  Slate  e.  Noyes,  10  Fost. 
emt  Tote  against  the  law ;  and  something  379 ;  Ball  d.  Read,  18  Gral.  78 ;  Johnson 
tDore  moat  he  b«  who  would,  after  it  had  v.  Rich,  9  Barb,  080 ;  Stale  v.  Reynolds, 
been  pMased  with  that  assurance,  be  will-  10  III.  1 ;  Robinson  r.  Bidwell,  22  Cal. 
JBg  to  embams*  its  operation  or  rejoice  S79.  In  the  recent  case  of  Smith  c.  Jsnes- 
atiUdefeaL  rille,  26  Wis.  201,  Chief  Justice  Dixon 
"  After  a  foil  examination  of  the  ar-  discnatea  this  subject  in  the  following  lan- 
gumeitta  by  which  it  ia  attempted  to  be  gnage :  "  But  it  is  said  that  the  act  is 
sustained  that  aiatutes  made  dependent  roid,  or  at  least  so  much  of  it  as  pertains 
npmi  sDch  contingencies  are  not  ralld  tothetaxstionot stiaresinnationalbaDhs, 
laws,  and  a  good  deal  of  study  and  reflec-  because  it  was  submitted  to  a  vote  of  the 
liosi,  I  RiDst  dedare  that  I  am  ftilly  con-  peo|de,  or  prorided  that  it  should  take 
TiBoed  —  although  at  flrst,  without  much  effect  only  after  approval  by  a  majority 
eaamination,  aowewhat  indined  to  the  of  the  electors  voting  on  the  subject  at 
sanw  opinion  — that  the  opinion  ia  the  re-  the  next  general  election.  This  was  no 
*altirffidseanalDgies,and«ofonndedupon  more  than  providing  that  the  act  should 
a  latent  fallacy.  It  seems  to  me  that  the  lake  effect  on  the  happening  of  a  certain 
diatiftctioD  attempted  between  the  contin-  future  contingency,  that  contingency  be- 
ftaej  of  ■  popular  Tola  aitd  other  future  ing  a  popular  vote  in  it*  favor.    No  one 
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render  it  equally  inootnpetent  to  refer  to  their  deciuoo  the  ques- 
tion whether  an  existing  law  should  be  repealed.  If  the  one  is 
"  a  plain  surrender  to  the  people  of  the  law>making  power,'*  so 
also  is  the  other.'  It  would  seem,  however,  that  if  a  legislative 
«ct  is,  by  its  terms,  to  take  effect  in  any  contingency,  it  is  not 
unconstitutional  to  make  the  time  when  it  shall  take  effect  depend 
upon  the  event  of  a  popular  vote  being  for  or  against  it,  —  the 
time  of  its  going  into  operation  being  postponed  to  a  later  day  in 
tlie  latter  contingency.'  It  would  also  seem  that  if  the  question 
of  the  acceptance  or  rejectiou  of  a  municipal  charter  can  be  re- 
ferred to  the  voters  of  the  locality  specially  interested,  it  would 
be  equally  competent  to  refer  to  them  the  question   whether  a 

donbU  the  genentl  power  of  the  legiila-  be  any.  The  whole  reuonlDn  of  tht^t 
tura  to  make  lucli  regulationi  and  condi-  cue  goei  Co  ahow  Chat  lliii  act  miut  be 
tioni  M  it  plewes  with  regard  to  the  valid,  and  to  it  bu  been  held  in  tlie  bett- 
laking  effect  or  operation  of  laws.  Thej  coniidered  caiei,  aa  will  be  seen  hy  refer- 
may  be  abioluCe,  or  conditional  and  con-  ence  to  that  opinion.  We  are  conitrained 
tintrent :  and  if  the  latter,  they  ma;  take  to  hold,  therefore,  that  this  act  ig  and  was 
eflect  oti  the  happening  of  any  erent  in  alt  reapecCs  valid  front  tlie  time  it  took 
whiuh  ia  future  and  uncertain.  Inttancea  effect,  in  NoTember,  1866;  and  come- 
of  thi*  kind  of  legialation  are  not  unfre-  quentl;  that  there  waa  no  want  of  author- 
quent.  Tlie  law  of  Congreaa  auapending  Ity  for  (he  levy  and  collection  of  the  taiet 
the  writ  of  Aoifua  corpm  during  the  late  in  queilion."  Thi*  deciiiion.  tliough  op- 
rebellion  is  one.  and  aeveral  olliera  are  re-  poaed  to  many  ottiert,  appean  to  ua  en- 
ferred  to  in  the  caae  In  n  Richard  Oliver,  (irely  tound  and  reaaonahle. 
IT  Wia.  8S1.  I(  bein^  conceded  that  the  >  Geebrick  u.  State.  6  Inwa,  491 ;  Rice 
legidaCura  poiaeaaea  thia  general  power,  v.  Foater,  4  Harr.  47B ;  Parker  c,  Com- 
the  only  question  here  would  aeein  to  be,  monwealth,  0  Penn.  St.  507.  The  caae  in 
whether  a  vote  of  Che  people  in  ftvor  of  G  Iowa  waa  followed  in  State  o.  Weir,  SS 
a  law  la  to  be  excluded  from  the  number  Iowa,  134 ;  a.  c.  11  Am.  Rep.  116. 
of  thoae  future  contingent  evenCa  upon  '  State  v.  Parker,  26  Vt.  357.  The 
which  it  may  be  provided  that  it  thall  act  under  contidenttion  in  Chat  ca*e  waa, 
take  effect.  A  aimilar  queation  waa  be-  by  ita  terma,  to  take  effect  on  tlie  aecond 
fore  thia  court  in  a  late  caae  (State  tx  rel.  Tueaday  of  March  after  ita  paaaage,  ui»- 
Attorney- General  v.  O'Neill,  Mayor,  &c.,  leaa  the  people  Co  wboae  votea  it  waa  aub- 
24  Wis.  143),  and  wsi  very  elaborately  dia-  mitted  ahouid  declare  againar  it,  in  which 
cnaaed.  We  cnrae  unnninioiialy  to  the  con-  caae  it  ahould  cake  eflbct  in  the  following 
cluaion  in  that  case  that  a  proviBian  for  a  December.  The  caae  was  diatinguished 
ToteoftheelecCoraofthecityof  Milwaukee  from  Barto  v.  liimrod,  8  N.  Y.  488,  and 
In  favor  of  an  act  of  (he  legislature,  before  the  act  auatalned.  At  the  same  time  the 
it  ahould  take  effect,  wa«  a  lawful  contio-  court  ezpreat  their  diasent  from  (lie  rea- 
geocy,  and  tliat  the  act  waa  valid.  That  soning  upon  which  the  New  York  caie 
waa  a  law  afTecting  the  people  of  Mil-  reata.  In  People  t>.  Collins,  3  Mich.  34S, 
wankee  particularly,  while  (his  was  one  the  court  was  equally  divided  in  a  caae 
affecting  the  people  of  the  wliole  State,  similar  to  that  in  Vermnnt,  except  that 
Therethelaw  was  aubmit(ed  to  the  voters  in  the  Michigan  case  the  law  which  waa 
of  (hat  city,  and  here  it  waa  submitted  to  paised  and  submitted  cd  the  people  in 
thoae  of  ihe  State  at  large.  What  ia  the  1853  waa  not  to  go  inco  effect  until  1870^ 
difference  between  (be  (wo  caaea  ?  It  it  if  the  vote  of  the  people  waa  a^nat  it. 
manifett,  on  principle,  that  there  cannot 
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State  law  eatftblishiog  a  particular  police  regulation  should  be  of 
force  in  sacb  locality  or  not.  Municipal  charters  refer  most 
questions  of  local  goTemment,  including  police  regulations,  to  the 
local  authorities  ;  on  the  supposition  that  tfaey  are  better  able  to 
decide  for  thentselves  upon  the  needs,  as  well  as  the  sentiments, 
of  their  constituents,  than  the  legislature  possibly  can  be,  and  are 
therefore  more  competent  to  judge  what  local  regulations  are 
important,  and  also  bow  tat  the  local  sentiment  will  assist  in  their 
enforcement.  The  same  reasons  would  apply  in  favor  of  permit- 
ting  the  people  of  the  locality  to  accept  or  reject  for  themselTes  a 
particular  police  regnlation,  since  this  is  only  allowing  them  less 
extensive  powers  of  local  government  than  a  mnnicipal  charter 
would  confer ;  and  the  fact  that  the  rule  of  law  on  that 
subject  might  be  different  in  different  *  localities,  accord-  [*  121] 
ing  as  the  people  accepted  or  rejected  the  regulation, 
would  not  seem  to  affect  the  principle,  when  the  same  result  is 
brought  about  by  the  different  regulations  which  municipal  cor- 
porations estaUish  for  themselves  in  the  exercise  of  an  undisputed 
authority.'  It  is  not  to  be  denied,  however,  that  there  is  consid- 
erable authority  against  the  right  of  legislative  delegation  in  these 
cases. 

The  legislature  of  Delaware,  in  1847,  passed  an  act  to  authorize 
the  citizens  of  the  several  counties  of  the  State  to  decide  by  bal- 
lot whether  the  license  to  retail  intoxicating  liquors  should  be  per- 

'  In N«w HamiMhlTe mn kct  wM psMed  illeyi.aiid  otherplaceioTgunbling,  the^ 

dedwing  bowliiig'«lle7i,  titnale  witbin  bmj  aarelj  pui  !■■■  b>  punith  the  Hune 

Iwcnty-llve  rodi  of  k  dweUing-honie,  nnl-  kcU,  *nbject  to  be  adopted  bj  tbe  town 

MUKca,  but  tbe  itatDte  wu  to  be  Id  (brce  before  tbej  can  be  of  force  in  it."    And 

odIj  ia  tlwM  towni  in  wbieb  it  ihonld  be  it  Kems  to  n*  difflcult  to  sniwer  Ihli  m- 

ulopted   in  town   meeting.    Id   Bt»te  o,  Moiog,  If  it  be  confined  to  inch  lawa  u 

Ho/ee,  10  FoaL  STB,  thi«  «ct  wu  held  to  fill  within  the  proper  proTinoe  of  loc«l 

be  ooiwtitalioaiL    "  AnaminK,"  m^  the  goTernment,  and  which  are  therefore  ud- 

mwt,  "  that  tbe  legitJatare  hai  the  right  all7  referred  to  the  judgment  of  the  mn- 

to  coofer  tlie  power  of  local  regulation  olcipal  anthoritiei  or  their  cotiititueDCj. 

^oa  citiee  tad  townt,  that  ii,  tlie  power  A  timilar  queition  aroea  in  Smith  e.  Vil- 

to  psaa  ordioancea  and  b^-lawi,  in  «nch  lege  of  Adriui,  1  Mich.  496,  but  wa*  Dot 

terme  and  with  inch  proriaioni,  in  the  decided.    Id  Bank  of  Chenango  v.  Brown, 

duMt  of  caae*  to  which  the  power  ex-  2S  N.  T.  407,  It  waa  held  competent  to 

tcnda,  aa  tbej  maj  tliink  proper,  It  leemi  BuIbOTiie  tlie  elector*  of  an  incorporated 

to  oa  hardlj  poaiible  aerioual;  to  contend  Tillage  to  determine  for  thenuelTea  wliat 

that  tbe  legtilature  maj  not  confer  the  aecUoD*  of  the  general  act  for  the  incor- 

power  to  Adopt  wilbin  inch  monicipaljtj  poration  of  viUsge*  ihould  tp^y  to  their 

a  kw  drawn  np  and  framed  1^  them-  Tillage.    See,  Ibrther,  People  d.  Salomon, 

•elrca.     It  tbcr  mar  paaa  a  law  aatbor-  61  HI.  37 ;    Bnrgen  r.  Fue,  2  Gill,  11 ; 

izing  town*  to  make  ordinance*  to  punlth  Bajumond  «.  fiainea,  26  Hd.  Ml. 
tke  keeping  of  biUiaidfooma,  bowling- 
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mitted.  By  this  act  a  general  election  was  to  be  held ;  and  if  a 
majority  of  votes  in  any  county  should  be  cast  against  license,  it 
should  not  thereafter  be  lawful  for  any  person  to  retail  intoxicat- 
ing Uquors  within  such  county ;  but  if  the  majority  should  be  cast 
in  &vor  of  license,  then  licenses  might  be  granted  in  the  coun^ 
so  voting,  in  the  manner  and  under  the  regulations  iu  said  act 
prescribed.  The  Court  of  Errors  and  Appeals  of  that  State  held 
this  act  void,  as  an  attempted  delegation  of  the  trust  to  make  laws, 
and  upon  the  same  reasons  which  support  the  cases  before  cited, 
where  acts  have  been  held  void  which  referred  to  the  people  of  the 
State  for  approval  a  law  of  general  application.^  A  like  deci- 
sion was  made  near  the  same  time  by  the  Supreme 
["  125]  •  Court  of  Penosylvania,*  followed  afterwards  by  others 
in  lowa,^  Indiana,*  and  California.'  But  the  decision  in 
Pennsylvania  was  afterwards  overruled  on  full  discussion  and 
consideration,^  and  that  in  Indiana  must,  as  we  think,  he  deemed 
overruled  also.'  In  other  States  a  like  delegation  of  authority  to  the 
local  electors  has  generally  been  austfuned.  Such  laws  are  known, 
in  common  parlance,  as  Local  Option  Laws.  They  relate  to  sub- 
jects which,  Uke  the  retailing  of  intoxicating  drinks,  or  the  run* 
ning  at  large  of  cattle  in  the  highways,  may  be  differently 
i^arded  in  different  localities,  and  they  are  sustained  on  what 
seems  to  us  the  impregnable  ground,  that  the  subject,  though  not 
embraced  within  the  ordinai-y  power  of  the  municipalities  to  make 
by-laws  and  ordinances,  is  nevertheless  within  the  class  of  police 
regulations,  in  respect  to  which  it  is  proper  that  the  local  judg- 
ment should  control.* 

1  Ric«  D.  Foiler,  4  Hut. 479.  87;  Com mon wealth  n.  Dean,  ItO  Mbbi. 

^  Parker  v.  CoTDDion«e»ltb,  6  F«nii.  867;  Con raon wealth  v.  Frederick*,  IIS 

St.  GOT.     See  Commonwealth  u.  HcWil-  Misa.  199;   Bancrott  v.   Duma*,  21  Vt. 

liama,  II  Penn.  St.  61.  466;  Stinger  o.  Henneman,  38  Wis.  604; 

■  Geebrick D.  Slate,  6  Iowa, 491.    See  EtUngeru.Boneau.Sllll.MjGunnai-Mobn 

SUte  V.  Weir,  83  Iowa,  184 ;  s.  o.  II  Am.  r.  Sleriing,  92  UI,  669 ;   SMte  v.  Morria 

Bep.  116.  Count7,  88  N.  J.  72;  s.  c.  13  Am.  Bep. 

*  Maize  a.  SMte,  4  Ind.  S42 ;  Meah-  422;  State  v.  Wilcox,  42  Conn.  804 ;  a.  c. 
meier  p.  State,  11  Ind.  4S2.  See  alio  19  Am.  Bep.  636;  Fell  u.  Sute,  42  Hd. 
State  D.  Held,  IT  Mo.  629;  Lammert  e.  71;  a.  C.  20  Am.  Itep.  B3  ;  State  v. 
Lidweil,  62  Ho.  168 ;  Stale  r.  Copeland,  3  Cooke,  24  Hlnn.  247 ;  a.  c.  SI  Am.  Rep. 
R.  L  33.  844 ;  Cain  v.  Commiuionera,  86  N.  C  8 ; 

*  £1  porta  WaU,  48  Cal.  279;  a.  c.  17  Boyd  n.  Bryant,  35  Ark.  69;  8.  c.  37  Atd. 
Am.  Rep.  426.  Bep.  6.    Local  option,  u  applied  to  the 

*  Locke't  Appeal,  72  Penn.  St.  491 ;  a.  o.  tale  of  liquors,  has  also  been  lattained  in 
13  Am.  Rep.  716.  Canada.      Mayor,  &c.  v.  The  Qneen.  8 

'>  Oroesch  b.  State,  42  Ind.  647.  Can.  Sup.  Ct.  606. 

*  Commonwealth  v.  Bennett,  108  Uui. 
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Irrejiealahle  Laws. 

Similai  reasons  to  those  whicli  forbid  the  legisIatiTe  department 
of  the  State  from  delegating  its  authority  will  also  forbid  ita  pass* 
ing  any  irrepealable  law.  The  constitution,  in  conferring  the  leg- 
iskitive  authority,  has  prescribed  to  its  exercise  any  limitations 
which  the  people  saw  fit  to  impose ;  and  no  other  power  than  the 
people  can  superadd  other  limitations.  To  say  that  the  legislature 
may  pass  irrepealable  laws,  is  to  say  that  it  may  alter  the  very 
constitution  from  which  it  derives  its  authority  ;  since,  in  so  far 
as  one  legislature  could  bind  a  subsequent  one  by  its  enactments, 
it  could  in  the  same  degree  reduce  the  legislative  power  of  its 
successors ;  and  the  process  might  be  repeated,  until,  one  by  one, 
the  subjects  of  legislation  would  be  excluded  altogether  from 
their  control,  and  the  constitutional  provision  that  the 
'legislative  power  shall  he  veated  in  two  houses  would  [*  126] 
be  to  a  greater  or  less  degree  rendered  ineffectual.' 

"  Acts  of  Parliament,"  says  Blackstone,  "  derogatory  from  the 
power  of  subsequent  Parliaments,  bind  not ;  so  the  statute  11 
Henry  VII.  c.  1,  which  directs  that  no  person  for  assisting  a  king 
de  facto  shall  be  attainted  of  treason  by  act  of  Parliament  or 
otherwise,  is  held  to  be  good  only  as  to  common  prosecution  for 
high  treason,  but  it  will  not  restrain  nor  clog  any  parliamentary 
attainder.  Because  the  l^islature,  being  in  truth  the  sovereign 
power,  is  always  of  equal,  always  of  absolute  authority ;  it  ac- 
knowledges no  superior  upon  earth,  which  the  prior  legislature 
most  have  been  if  its  ordinances  could  bind  a  subsequent  Parlia- 

■  "Ualike  the  decbioD  of  a  court,  *.  not  deatroj,  the  publ[c  proiperitr-  Everf 

legiilatiTe  act  doei  not  bind  a  subaequent  legiBlalive  body,  unless  reatrioted  by  the 

itgUlatarc.    Each  body  poneuee  the  same  conititution,  ma;  modify  or  aboliih  the 

power,  and  hat  a  right  to  eierciie  the  acti    of    its    predeceason  ;    irhnher   it 

Mae  diacretion.    Heatares,  though  often  would   be  «iie    to    do    to  ia   a   matter 

refected, DiayreceiTe  legiilatiTeuDction.  for  legiatative  discretion."     Bloomer  r. 

There  ia  no  mode  by  which  a  legiilalive  Stollej,  6  McLean,  ]5S.     See  this  *nb- 

td  can  be  made  irrepealable,  except  it  ject   considered   in    Wall    r.    State,    23 

aMame  the  form  and  tab»lance  ot  a  con-  Ind.  ISO.   and   Stale   f.  Oskina,  29  Ind. 

tract.     If  io  any  line  of  iegialation  a  per-  364 ;  Oleaon  v.  Green  Bay,  &c.  R.  R.  Co., 

Btnent  character  coald  be  giren  to  act«,  S«  Wis.  SS8.     In  Kellogg  v.  Oshkoth,  14 

(he  most  injDrious  (smaequences  would  Wis,  623.  it  was  held  that  one  legislature 

molt  to  the  cooDtry.     Its  policy  would  could  not  bind  a  fntore  one  to  a  pwticnlH 

bMome  fixed  and  unchangeable  on  great  mode  of  appeal. 
■atiMMl  inlOMti,  whldi  might  retard,  tf 
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ment  And  upon  the  same  principle,  Cicero,  in  Lis  letters  to 
Atticus,  treats  with  a  proper  contempt  these  restraining  clauses 
which  eudearor  to  tie  up  the  hands  of  succeeding  legislatures. 
'  When  you  repeal  the  law  itself,'  says  he, '  you  at  the  same  time 
repeal  the  prohibitory  clause  which  guards  against  such  repeal.'"  * 
Although  this  reasoning  does  not  in  all  its  particulars  apply  to 
the  American  legislatures,  the  principle  applicable  in  each  case 
ia  the  same.  There  is  a  modification  of  the  principle,  however,  by 
an  important  provision  of  the  Constitution  of  the  United  States, 
forbidding  the  States  paflsing  any  laws  impairing  tlie  obligation  of 
contracts.  Legislative  acts  are  sometimes  in  substance  contracts 
between  the  State  and  the  party  who  is  to  derive  some  riglit  under 
them,  and  they  are  not  the  less  under  the  protection  of  the  clause 
quoted  because  of  having  assumed  this  form.  Charters  of  incor- 
poration, except  those  of   a   municipal  character,  —  and  which, 

as  we  have  already  seen,  create  mere  agencies  of  govern- 
[*127]  ment,  —  *  are  held  to  be  contracts  between  the  State  and 

the  corporators,  and  not  subject  to  modification  or  change 
by  the  act  of  the  State  alone,  except  as  may  be  authorized  by  the 
terms  of  the  charters  themselves.'  And  it  now  seems  to  be  set- 
tled, by  the  decisions  of  the  Supreme  Court  of  die  United  States, 
that  a  State,  by  contract  to  tliat  effect,  based  upon  a  consideration, 
may  exempt  the  property  of  an  individual  or  corporation  from 
taxation  for  any  specified  period,  or  even  permanently.  And  it  is 
also  settled  by  the  same  decisions,  that  where  a  charter  containing 
an  exemption  from  taxes,  or  an  agreement  that  the  taxes  shall  be 
to  a  specified  amount  only,  is  accepted  by  the  corporators,  the 
exemption  is  presumed  to  be  upon  sufficient  consideration,  and 
consequently  binding  upon  the  State.^ 

>  I  B).  Com.  W.  80  ni.  1« ;  Morgm  h.  Cree.  M  Vt.  778; 

"  Dutinoath  College  t>.  Woodwud,  1  Spooner  v.  McConael],  1  McLean,  347; 

Wheot.^lB;  PlanWn'  Bank  n.  Sharp,  6  pott,  p.  •280.     The  right  of  a  Bute  legU- 

Bow.  301.  kture  to  gr».nt  away  the  rigbt  of  tan- 

*  Gordon  d.  Appeal  Tax  Court,  3  How.  tion,  which  U  one  of  tlie  euential  attci- 

133;   New  Jer«ey  v.  Wilson,  7  Crauch,  butes  of  loverei^tj,  has  been   streDU' 

164 ;  Piqoa  Branch   Bank  i-.  Knoop,  IS  ously  denied.      See  DcIk^I  d.  Ohio  Life 

How.  869;  Ohio  Life  Ina.  and  Tniat  Co.  Ina.  and  Truit  Co.,  1  Ohio  St.  563;  He- 

r.  Debolt,  16  How.  416,  432;    Dodge  e.  chaniia'  and  Traders'  Bank  v.  Debolt,  1 

Woolaer,  18  How.  331 ;  Mechanici'  and  Ohio  St.  G91 ;  Brewster  v.  Hough,  10  N. 

Trader*'  Bank  v.  Debolt,  18  How.  381;  H.  138;   Mott  v.  Pennsrlvaiila  Railroad 

Jpfferaon  Branch  Bank  n.  Skellj,  1  Black,  Co.,  80  Penn.  St.  0.    And  see  Thorpe  v. 

436 ;  Erie  R  R.  Co.  c.  PennsjlTania,  21  Rutland  and  B.  Railroad  Co.,  27  Vt  140 ; 

Wall.  492.   See  alto  Hnnsaker  v.  Wright,  ptM,  p.  '280  and  note.    In  Brick  Preiby- 
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Ttrritoriat  Limitation  to  State  Leffislative  AutKoritjf. 

Tbe  legislative  authority  of  everjr  State  mast  spend  its 
force  *  within  the  territorial  limits  of  the  State.  The  leg-  [*  128} 
i&latnre  of  oae  State  cannot  make  laws  hj  which  people 
outside  the  State  must  govern  their  actions,  except  as  they  may 
have  occasion  to  resort  to  the  remedies  which  the  State  provides, 
or  to  deal  with  property  situated  within  the  State.  It  can  have  no 
aathority  upon  the  high  seas  b^ond  State  lines,  because  there  is 
the  point  of  contact  with  other  nations,  and  all  internatioQal  ques- 
tions belong  to  the  national  government.'  It  canuot  provide  for 
the  punishmeut  as  crimes  of  acta  committed  beyond  the  State 
IxHindary,  because  such  acts,  if  offences  at  all,  muat  be  offences 
against  tbe  sovereignty  within  whose  limits  they  have  been  done.' 

leriMi    Church    0.   Major,  Ac  of    Sew  •.  c.  6  Adl  Rep.  877;  Hamrick  n.  Roiua, 

Tork,  6  Cow.  638,  it  wu  held  that  a  mn-  17  Ga.  66,  where  It  was  held  that  tbe  leg- 

oidpal  corporation  bad  no  power,  ai  a  JtlMure  could  not  lund  its  ■ucceason  not 

party,  to  make  a  contract  which  ihould  to  remoTO  a  county  seat  j  Baia  d.  FoDtle- 

eontrcdoremliarraMiti  dlKbargeof  legi>-  roy,  11   Tex.  096;    Shaw  d,    Hacon,  31 

ktlTe  dntiei.     And  aee  pmt,  p.  *30e.    In  Ga.  280;  Regents  of  UniTenity  e.  Wil- 

CoMa  V.  Mayor,  ftc.  of  New  Tork,  7  Cow.  liamt,  9  O.  A  J.  366 ;  Mott  d.  FenniylT*. 

C66,  it  was  decided  that  though  a  mnnici-  nia  Railroad   Co.,  SO  Penn.  St.  9.      In 

;■■  corporation  grant  landi  for  cemetery  Bank  of  Republic  v.  HamlltoD,  21  UL  53, 

pnrpoau.and  coTCTMnt  for  tbelrquleten-  it  wa«  held  that,  in  conatroiog  a  ital- 

JoyiDent,  it  will  not  thereby  be  eitopped  ute,  it  will  not  be  intended  that  the  legii- 

aflerwardi  to  forbid  by  by-law  the  nse  of  lature  deaigoed  to  abandon  ita  right  aa  to 

tbe  land  for  that  porpoae,  when  inch  oie  taxation.    Thii  lubjeot  b  coniideied  fnr> 

beoomei  or  1«  likely  to  became  a  nDitanoe.  thcr,  pmt,  pp.  •2SO-'284. 
In  Stone  p.  MiniMippi,  101  U.  S.  B14,  tM,         1  1  Bith.  Cr.  I«w,  {  120. 
Chief  Jnatice  Waite  aaya :   "  The  power  >  State  v.  Knight,  2  Hajw.  109 ;  Peo- 

td  go*eming  ia  a  tnW  committed  by  the  pie  o,  Menill,  B  Park.  Cr.  R.  690 ;  Adama 

people   to   tbe  gorwnment,  no  part  of  p.  People,  1   N.  T.  17S ;  Tyler  r.  People, 

^liefa  can  be  granted  away.    The  people,  8  Mich.   S20 ;    Horriuey   v.  People.    11 

ia  their  torereign  capadty,  have  eiUb-  Mich,  327 ;  Bromley  b.  People,  1   Mloh. 

Babed  their  agencUi  fcr  the  preaerratlon  472;   Slate  v.  Main,  16  Wii.  898;  Wat 

ef  the  poblic  health  and  tbe  pnblic  mor-  aon'*  Caae,  »)  Miw.  693.     The  Conatita- 

Bb,  and  the  protection  of  public  and  prU  tion  of  the  United  Statei  enipowera  Cod- 

Taterighta.     TheaeaeTeral  a«encief  can  grew  to  exerdte  erclmlre   juriadictinn 

piren  aoccrding  to  their  diicretion,  if  over  placet  purchaeed  by  content  of  the 

within  tbe  acope  of  their  general  author-  ieglilatnre  of    the   State  In   which    the 

1^,  while  in  power;  bat  they  cannot  give  aame  ihall  be,  for  the  erection  of  fbrta, 

■way  POT  teil  tbe  diacretion  of  tboae  that  magazinei,  arsenal*,  dockyarda,  and  other 

■re  to  come  after  them,  in  reapect  to  mat-  needful    bnllding*.       When    the   United 

tef*  tbe  gOTemment  of  which,  ftnm  the  Sutee  *cquhs«  landi  without  aauh  eon. 

Twy  nature  (rf  things,  must  Tary  with  sent,  the  State  jnritdictlon  Is  as  complete 

va^ng  eircanutancet."    See  alio,  on  the  at  if  the  lands  were  owned  l>y  priTata 

■ame  tnltiect.  Morgao  v.  Smith,  i  Minn,  citiaent.     But  the  State,  in  giving  con- 

MM;  KiDCMd't  Appeal,  ea  Pewi.St.411;  sent,  may  leterre  the  right  to awTe  Statt 
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But  if  the  consequences  of  an  unlawful  act  committed  oatside 
the  State  have  reached  their  ultimate  and  injurious  result  within 
it,  it  seems  that  the  perpetrator  may  be  puoished  as  an  offender 
against  such  State.^ 

Upon  the  principle  of  comity,  however,  which  ia  a  part  of  the 
law  of  nations,  recognized  as  such  by  every  civilized  people,  effect 
is  given  in  one  State  or  country  to  the  laws  of  another  in  a  great 
variety  of  ways,  especially  upon  questions  of  contract  rights  to 
property,  and  rights  of  action  connected  with  and  dependent  upon 
Bucli  foreign  laws ;  without  which  commercial  and  buginesa  intei^ 
course  between  the  people  of  different  States  and  countries  could 
scarcely  esist.^  In  the  making  of  contracts,  the  local  law  enters 
into  and  forms  a  part  of  the  obligation ;  and  if  the  contract  is 
valid  in  the  State  wliere  it  is  made,  any  other  State  will  give  rem- 
edies for  its  enforcement,  unless,  according  to  the  standard  of  such 
latter  State,  it  is  bad  for  immorality,  or  is  opposed  in  its  provisions 
to  some  accepted  principle  of  public  policy,  or  unless  its  enforce- 
ment would  be  prejudicial  to  the  State  or  its  people."    So,  though 

proceai  within  the  territory.  Stat«  v.  HatniltOD  v.  St&te,  11  Ohio,  436;  Sute  d. 
Dimick,  12  N.  U.  104 ;  CommonneaUh  i-.  Seaj,  3  Slew.  123 ;  a.  c.  20  Am.  Dec.  66 ; 
Clary,  8  Maas.  72 ;  United  Sutea  v.  Cor-  State  v.  Jobtiioii,  2  Oreg.  116 ;  Myen  v. 
nell.  2  Mrs.  60 ;  OpiniOQ  ol  Judgei,  1  People,  26  III.  ITS ;  Wation  a.  Stale,  86 
Mel.  6S0.  OCeuces  within  the  pnrchaaed  Miu.  &gS;  State  b.  Underwood,  49  M«. 
territory  can  only  be  punished  by  the  181;  Ferrell  v.  Commonwealth,  1  DaT. 
United  State*  :  United  Stalei  n.  Amea,  1  153 ;  Begins  v.  Uemietay,  36  Up.  Can.  K. 
Wood.  4  M.  78 ;  Mitchell  p.  TibbetU,  17  003.  Contra,  Stale  v.  Brown,  1  Uay». 
Pick.  298;  and  reaidenta  within  such  ler-  100;  i.  c.  1  Am.  Dec  54B;  People  r. 
rltory  are  not  citizena  of  the  State  i  Com-  Gardner,  2  Jofana.  477 ;  Simmona  v.  Com- 
monwealth u.  Clary,  8  Maia.  72;  Sinks  r.  moDwealth,  S  Binn.  617;  Simpeon  d. 
Roeie,  19  Ohio  St.  306.  Aa  to  juriidic-  Slate,  4  Humph.  456;  Beal  v.  State,  16 
tion  oTer  military  campa  within  a  State,  Ind,  378;  Stale  e.  Le  Blanch,  El  N.  J.  82; 
for  military  purpoaea,  see  United  State*  o.  and  where  tbe  larceny  took  place  in  a 
Tierney,  1  Bond,  671.  foreiftn  country;  Stanley  v.  State,  24 
1  Tyler  v.  People,  8  Mich.  820.  That  Ohio  St.  166 ;  a.  c.  16  Am.  Rep.  604 ; 
where  a  larceny  is  committed  in  one  Commonwealth  d.  Uprichard,  3  Gray.  434. 
Stale  and  the  properly  carried  by  the  »  Thompaon  d.  Waten,  26  Mieh.  214, 
thief  into  another,  thU  may  be  treated  as  a  226 ;  Bank  of  Ausaitac.  Earle,  IB  Pet.619. 
continuoualarceny  wherever  the  property  '  Runyon  v.  Coater'a  Lessee,  14  Pet. 
i(   taken,  aee  Commonwealth  v.  Cullina,  122 ;  Merrick  v.  Van  SantToord,  84  N.  T. 

1  Mata.  lia  ;  Commonwealth  v.  Andrews,  208 ;  Sanl  b.  Hia  Creditors,  6  Mart  m.  a. 

2  Mags.  H ;  B.  c.  8  Am.  Dec.  17 ;  Com-  669 ;  i.  o.  16  Am.  Dec.  212 ;  Greenwood 
monwealth  v.  Holder.  9  Grey,  7  ;  Com-  b,  Curtia,  6  Maaa.  268 ;  a.  c.  4  Am.  Dec 
monwealth  r.  White,  123  Maai.  430 ;  State  146.  In  this  last  caae,  Paraons,  Oh.  J.. 
f. Ellis, SConn.  186;  a.  c. 8  Am.  Dec.  ITS;  says  the  rule  that  foreign  contract*  will 
Stale  V.  Cummings,  33  Conn.  260  ;  State  be  enforced  in  our  own  courts  is  lubject 
c.  Bartlett,  11  Vt.  660;  State  c.  Bennett,  to   two  exceptions.     One   i»,   when  the 
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h  corporation  created  by  or  under  Uie  laws  of  one  State  has,  in 
Btrictness,  no  extra-territorial  life  or  anthority,  and  cannot  of  right 
insist  upon  extending  its  operations  within  the  limits  of  another, 
yet  this  will  be  suffered  without  objection  where  no  local  policy 
forbids ;  and  the  corporation  may  make  contracts,  and  acquire, 
hold,  and  convey  property  as  it  would  liave  a  right  to  do  in  the 
State  of  its  origin.'  Real  estate,  however,  it  can  only  take,  hold, 
and  transmit  in  accordance  with  the  rules  prescribed  by  the  law  of 
the  State  in  which  tlie  estate  is  situate  ;^  and  the  principle  of  comity 
is  never  so  far  extended  as  to  give  force  and  effect  to  the  penal 
laws  of  one  political  society  within  the  territory  of  another,  even 
though  both  belong  to  one  political  system.^ 


Oiher  Limitationa  of  Legialative  Authortttf. 

Besides  the  limitations  of  legislative  authority  to  which  we  have 
referred,  others  exist  which  do  not  seem  to  call  for  special 
remark.     Some  of  these  are  prescribed  by  constitutions,*  but 

tract  bj  K  judgment  iD  our  conrt<;  and  eminent  itself.    United  States  v.  Fox,  M 

tbe  other  ii,  when  tlie  giving  of  legal  ef-  U.  8.  816. 

feet  to  the  contract  would  exhibit  to  the  '  Diokaon  o.  Dickton,  1  Terg.  110;  i.e. 

eitiieiu  of  the  Slate  an  example  perni-  24  Am.  Dec  4M;  ScoTille  v.  Cantletd,  14 

rioiu  and  delegable.    The  flrit  he  illiu-  Johat.  338 ;  e.  o.  T  Am.  Dec.  467 ;  first 

trates  with  ■  contract  for  an  importation  National  Bank  d.  Price.  88  MJ.  487 ;  a.  c. 

■irbidden  by  the  local  law,  and  the  Mu-  8  Am.  Rep.  204 ;  Lindrey  i>.  Hill,  66  Mo. 

and  hj  an  agreement  for  an  inceilnaus  212 ;  i.  c.  22  Am.  Rep.  664. 

nartiage.    Another  illostra^on  under  the  <  The  restrictions  upon   State  leglsla- 

Bnt  head  i*,  where  enforcing  the  foreign  tive  amhoriij  are  much  more  ezlenilve 

contract  woald  deprive  a  home  creditor  in  some  conatitutiona  than  in  others.   The 

of  a  lien.     Ingraham  ».  Geyer,  13  Mass.  Consiitution  of  Missonri  of  1885  had  the 

146.   Compare  OliTerD.Steiglili,  27  Ohio  following  proTision:   "Tiie  General  As- 

St.  856;  s.  c  22  Am.  Rep.  312;  Arayo  n.  icmbly  shall  not  pau  special  laws  divor- 

Carrell,  1  I^.  628 ;  h.  c.  20  Am.  Dec.  286.  dng  any  named  parties,  or  declaring  any 

•  Silver  LaJie  Bank  u.  North,  4  Johns,  named  person  of  age,  or  authorizing  any 
Ch.  870 ;  Jesanp  d.  Carnegie,  SO  N.  T.  441 ;  named  minor  to  gell,  leue,  or  encumber 
Lnmbud  e.  Aldrlch,  8  N.  H.  81 ;  Lothrop  bis  or  her  property,  or  proriding  for  the 
■.  Commercial  Bank,  8  Dans,  114;  Na-  aale  of  the  teal  estate  of  any  named 
Itonal  Trust  Co.  d.  Murphy,  SO  N.  J.  Eq.  minor  or  other  peraon  laboring  under 
408;  Christian  Union  v.  Yonnt,  101  U,  S.  legal  disability,  by  any  executor,  admin- 
tH.  But  powers  not  allowed  to  it  in  the  iatrator,  guardian,  trustee,  or  other  pe^ 
Slate  where  created,  it  will  not  be  iuf-  son,  or  eatabliahing,  locating,  altering 
fercd  to  ezen:iae  elsewhere.  Starkweather  the  coarse,  or  effecting  the  conatruction 
r.  Bible  Society,  72  111.  60;  a.  c.  22  Am.  of  rosds,  or  the  building  or  repairing  of 
Hep.  ISS;  Kerr  a.  Dougherty,  79  N.Y.  827 ;  bridges,  or  eetabliahing,  altering,  or  Tacat- 
TboinpMn  o.  Waters,  26  Mich.  214.  Ing  any  street,  avenue,  or  alley  in  any 

*  Anile  which  appUeaeTen  totbegor-  city  or  town,  or  extending  the  time  for  th« 
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[*  129]   'others  Bpring  from  the  very  nature  of  free  govern- 
ment.   The  latter  must  depend  for  their  euforcement  upon 

Maeument  or  collection  of  laxei,  or  other-  an  equitible  one,  cannot  be  aadiled  bf 

wiM  relieving  any  aaaaaior  or  collector  any  exiiting  board.     Williaoii  f.  Bidle- 

ot   tBxei  Irom   the  doe  perfonnuice  of  iunii,  T  Nct.  08.     See  Darling  v.  Bogera, 

iiii  offlcisl  duliei,  ar  giving  eSeut  to  iii-  7  Kan.  S92.    An  act  creating  a  criminal 

fomml  or  invalid  Willi  or  deeda,  or  legal-  court  for  a  psnicular  t-ount;  ii  not  in  cod- 

lling,  except  ai  agunit  the  Slate,  the  un-  llict  with  the  Conatitutional  prohibition 

aatharizcd  or  invalid  acta  of  an;  <^cer,  of  apecial  legiiUtion.    Eitel  v.  State.  33 

or  granting  to  an;  individual  or  compaar  Ind.  201.    See  Malterof  Boyle,  9  Wis.  264. 

Uie  right  to  lay  down  railroad  tracka  in  A  Sunday  law  making  It  a  miademeanor 

the  street*  of  any  city  or  town,  or  ex-  for  a  baker  lo  engage  in  the  boainen  of 

«nipting  any  property  of  any  named  per-  baking  on  Sunday  is  a  special  law  and 

(OD  or  corporation  from  taxation.    The  nnconililnlJona]  in  California.     Ex  parU 

Oeneral  AMcmbiy  ihall  pan  no  apecial  Weaterfleld,  56  Cal.  MO;  b.c.80  Am.Bep. 

law  for  any  uaae  for  whicli  provision  can  47.    Wliere  apecial  acta  conferring  cor- 

be  made  by  a  general  law,  but  ahall  paaa  porate  powen  are  proliibiied,  the  Stats 

general  laws  providing,  ao  far  aa  it  may  cannot  apedally  anthoriie  a  acboot  di>- 

deem  necessary,  for  the  caaea  enumerated  trict  to  issue  bonda  to  erect  a  scliool-houae. 

in  this  section,  and   for  all  other  cues  SchoolDlstrict  c.  InsannceCo,  lOSD,  S. 

wliere  a  geoeral  law  can  be  made  applica-  TOT.     A  constitutional  provision  that  re- 

ble."    Art.  4,  g  27.    We  ahould  suppose  quires  all  laws  of  a  general  natui«  to  have 

that  ao  stringent  a  proviaion   would,  in  uniform  operation  throughout  the  State 

■ume  of  these  caaea,  lead  to  the  paasuge  b  complied  with  in  a  atatnle  applicable 

of  general  laws  of  doubtful  ntility  in  or-  to  all  cities  of  a  oertaia  claaa  having  lets 

der  to  remedy  the  hardships  of  particular  than  one  hundred  thousand  inhabitants, 

cases ;  but  the  Constituliun  adopted  In  thougli  in  fact  there  be  but  one  city  in 

1ST6  ia  still  more  reatrictlve.     Art.  4,  J  63.  the  State  of  tliat  class.     Welker  d.  Potter, 

As  to  when  a  general  law  can  be  made  18  Ohio  St.  SG ;  Wheeler  v.  Philadelphia, 

applicable,  see  Tliomas  d.  Board  of  Com-  77  Fenn.  St.  S88;  Kilgore  v.  Mugee,  86 

misaionera,  5  Ind.  4;  State  v.  Squirea,  26  Penn.  St  401.     Contra,  Divine  v,  Com- 

lowa,  340;  Johnson  v.  Railroad  Co.,  28  mUsioners,  84  111.  G90,    And  see  Desmond 

HI.  SOZ    In  Slate  v.   Hitchcock,  I  Kan.  n.  Dunn,  66  CaL  24 ;  Earie  b.  Board  of 

17B,  it  WM  held  that  the  Constitutional  Education,  56  Cal.   48Q ;   Van   Eiper  p. 

provision,  that  "in  all  cases  wlier«  ■  gen-  Parsons,  40  N.  J,  123;  a.  c.  29  Am.  Bep. 

era!  law  can  ba  made  applicable,  no  spe-  210 ;  State  d.  Trenton.  42  N.  J.  486 ;  SUte 

da!  law  ahall  be  enactfd,"  left  a  discretion  o-  Hammer,  42  S.  J.  486.    And  on  th« 

with  the  legislature  lo  determine  the  cases  general  subject  see  ftirther.  Booriand  v. 

in  which  special  laws  should  be  pasaed.  Hildretli,  28  Cal.  161 ;  Brooks  p.  Hyde, 

See,  to  the  same  effect.  Gentile  v.  Slate.  29  S7  Cal.  866 ;  McAonich  v.  Mississippi,  &c 

Ind. 409,  and  Harksv.  Trualeea  of  Pardae  ^-  Ii-Co.,20  Iowa,  83S;  Rice  t>.  State,  3 

University,  87  Ind.  156 ;  State  v.  Tucker,  Kan.  141  ;  Jackson  v.  Shawl,  29  Cal.  267 ; 

46  Ind.  866,  overruling  Thomas  v.  Board  Genflle  v.  State,  39  Ind.  409;   Slate  v. 

of  Commieaionert,  (upn;  Slate  p.  foimty  Parkinaon.GNev.  15;  Enaworth  n.  Atbin, 

Court  ofBoone.  60  Mo.SlT;  s.  c.  11  Am.  46  Mo.  460;   People  e.  Wallace,  70  Dl. 

Rep.  415;  Stale  «.  Robbint,  61  Mo.  82;  680;  State  v.  Camden  Common  Pleas,  41 

Hall  t>.  Bray.  61  Mo.  288;  St,  I^uia  o.  N.  J.  4B6;  O'Kane  u.  Treat,  26  HL  667; 

Sliields,  62  Mo.  247.     Compare  Hesa  v.  Commonwealth  o.   Patton.  88  Penn.  St. 

Pegg.TNev  28:  DaHlnKr.Ropera.TKan.  268;  Cox  b.  Stale,  B  Tex.  Ct.  Ap.  264; 

832;  Ex  parte  Priti.  B  Iowa,  80,     Where  State  p.  Honahan,  69  Mo,  666;  State  r. 

the  legialature  ia  forbidden  to  pass  special  Clark,  23  Minn.  42 ;  Speight  r.  People, 

or  local  law*  regulating  county  or  town-  87  III.  596.    Bo  where  the  legislature,  for 

ship  business,  a  special  act  allowing  and  argent  reasons,  may  suspend  tlie   nilet 

ordering  payment  of  ■  pardcnlar  claim  it  fcnd  allow  a  bill  to  be  read  twice  on  the 

void,eveathougbti)eclBim,b«lnginereIj  tame  day,  irh«t    conatitnlei    4    cam   of 
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legislative  wisdom,  discretion,  and  conscience.'  The  le^slature 
is  to  make  laws  for  tbe  public  good,  and  not  for  the  benefit  of 
individuals.  It  has  control  of  the  public  moneys,  and  should 
provide  for  disbursing  them  only  for  public  purposes.  Taxes 
should  only  be  levied  for  those  purposes  which  properly  constitute 
a  public  burden.  But  what  is  for  the  public  good,  and  what  are 
public  purposes,  and  what  does  properly  constitute  a  public 
burden,  are  questions  which  the  l^slature  must  decide  upon  its 
own  judgment,  aud  in  respect  to  which  it  is  vested  with  a  large 
discretion  which  cannot  be  controlled  by  the  courts,  except,  per- 
haps, where  its  action  is  clearly  evasive,  and  where,  under  pretence 
of  a  lawful  authority,  it  has  assumed  to  exercise  one  that  is  un- 
lawful. Where  the  power  which  is  exercised  is  legislative  in  its 
character,  the  courts  can  enforce  only  those  limitations  which  the 
constitution  imposes ;  not  those  implied  restrictions  which,  restr 
ing  in  theory  only,  tbe  people  have  been  satisfied  to  leave  to  tbe 
judgment,  patriotism,  and  sense  of  justice  of  their  representa- 
tives.' 

Btgenc^la  b  qneailon  tot  the  le^il«tit«        *  Sute  v.  McCuin,  21  Ohio  St  19e^ 
dbcntioD.     Hull  D.  Miller,  4  Neb.  603.         S12j  Aduna  v.  Howe,  14  Ham.  StDi  S.  0. 
I  Watkeri>.aticiiiimti.3tOhioSt.H    T  Am.  Dec.  21ft 
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[*130]  "CHAPTER    VI. 

OF  THE  ENACTMENT  07  LAWS. 

When  the  supreme  power  of  a  country  is  wielded  hj  a  single 
man,  or  by  a  single  body  of  men,  any  discussion,  in  the  courts,  of 
the  rules  which  should  be  observed  in  the  enactment  of  laws 
must  generally  be  without  practical  value,  and  in  fact  imperti- 
nent ;  for,  whenever  the  unfettered  sovereign  power  of  any  coun- 
try expresses  its  will  in  the  promulgation  of  a  rule  of  law,  the 
expreseion  must  be  conclusive,  though  proper  and  suitable  forms 
may  have  been  wholly  omitted  in  declaring  it.  It  is  a  necessary 
atti-ibute  of  sovereignty  that  the  expressed  will  of  the  sovereign 
is  law ;  and  while  we  may  question  and  cross-question  the  words 
employed,  to  make  certain  of  the  real  meaning,  and  may  hesitate 
aud  doubt  concerning  it,  yet,  when  the  intent  is  made  out,  it 
must  govern,  and  it  is  idle  to  talk  of  forms  that  should  have  sur- 
rounded the  expression,  but  do  not.  But  when  the  legislative 
power  of  a  State  is  to  be  exercised  by  a  depaitment  composed  of 
two  branches,  or,  as  in  most  of  the  American  States,  of  three 
branches,  and  these  branches  have  their  several  duties  marked 
out  and  prescribed  by  the  law  to  which  they  owe  their  origin,  and 
which  provides  for  the  exercise  of  their  powers  in  certain  modes 
and  under  certain  forms,  there  are  other  questions  to  arise  than 
those  of  the  mere  intent  of  the  law-makers,  and  sometimes  forms 
become  of  the  last  importance.  For  in  such  case  not  only  is  it 
important  that  the  will  of  the  law-makers  be  clearly  expressed, 
but  it  is  also  essential  that  it  be  expressed  in  due  form  of  law  ; 
since  nothing  becomes  law  simply  and  solely  because  men  who 
possess  the  legislative  power  will  that  it  shall  be,  unless  they  ex- 
press their  determination  to  that  effect,  in  the  mode  pointed  out 
by  the  instrument  which  invests  them  with  the  power,  and  under 
all  the  forms  which  that  instrument  has  rendered  essential.'    And 
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if,  vhen  the  conslitution  was  adopted,  there  were  known  and  set- 
tled rules  and  usi^es,  forming  a  part  of  tlie  law  of  the  country, 
in  reference  to  which  the  constitution  has  evidently  been  framed, 
and  these  rules  and  usages  required  the  obserrance  of  particular 
forms,  the  constitution  itself  must  also  be  understood  as  requir- 
ing  them,  because  in  assuming  their  existence,  and  being 
•  framed  with  reference  to  them,  it  has  in  effect  adopted  [•  131] 
them  as  a  part  of  itself,  as  much  as  if  they  were  expressly 
incorporated  in  its  provisions.  Where,  for  an  instance,  the  legis- 
lative power  is  to  be  exercised  by  two  houses,  and  by  settled  and 
well-understood  parliamentary  law,  these  two  houses  are  to  hold 
separate  sessions  for  their  deliberations,  and  the  determination  of 
the  one  upon  a  proposed  law  is  to  be  submitted  to  the  separate 
determination  of  the  other,  the  constitution,  in  providing  for  two 
houses,  has  evidently  spoken  in  reference  to  this  settled  custom, 
incorporating  it  as  a  rule  of  constitutional  interpretation ;  so  that 
it  would  require  no  prohibitory  clause  to  forbid  the  two  houses 
from  combining  in  one,  and  jointly  enacting  laws  by  the  vote  of  a 
majority  of  all.  All  those  rules  which  are  of  the  essentials  of 
law-making  must  be  observed  and  followed ;  and  it  is  only  the 
customary  rules  of  order  and  routine,  such  as  in  every  delibera- 
tive body  are  always  understood  to  be  under  its  coutrol,  and  sub- 
ject to  constant  change  at  its  will,  that  the  constitution  can  be 
anderstood  to  have  left  as  matters  of  discretion,  to  be  established, 
modified,  or  abolished  by  the  bodies  for  whose  government  in 
non-essential  matters  they  exist. 


Of  the  two  Bou»e8  of  the  Legislature.^ 

In  the  enactment  of  laws  the  two  bouses  of  the  legislature  are 
of  equal  importance,  dignity,  and  power,  and  the   steps  which 

State  r.  FUtt.  2  8.  C.  160;  b.  o.  16  Am.  See  D«  Lolme,  Contt.  o(  Enfrland,  b,  2, 

Bep.  647;  People  v.   Conimiuionen  of  c.  Sj  FEderalitt,  No.  22;   1  Kent.  208 1 

Hi^wkji,  U  S.  T.  27a  ;  Mood;  b.  State,  Story  on  Const.  %%  646-570.     The  early 

48  Ala.  115;  a.  c.  IT  Am.  Rep. 26 ;  Legg  experimenliinPennsytTaniaandOeoi^tt, 

p.    AmiBpolii,  42    Hd.   208;   Walnnt   «.  bawd  on  Franklin's  views,  for  which  aee 

Wade,  103  D.  a  688.  hit  Works,  Vol.  V.  p.  166,  were  tlie  only 

>  The  wi«dom  of  a  diriilon  of  the  legU-  onet  oiade  by  any  ol  the  original  State* 

latiTe  depAKawnt  has  been  demonstrated  with  a  single  house.    The  SnI  ConstitD- 

bjr  the  leading  writers  on  conititntlonal  lion  of  Vermont  alto  prorided  for  a  lingie 

law,  M  waU  M  by  genenU  experience,  legiilatire  body. 
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result  ia  lavs  may  originate  indifferently  in  either.  This  is  tbe 
general  rule  ;  but  as  one  body  is  more  numerous  than  the  other, 
nnd  more  directly  represents  the  people,  and  in  mauy  of  the 
States  is  renewed  by  more  frequent  elections,  the  power  to  origi- 
uate  all  money  bills,  or  bills  for  the  raising  of  revenue,  is  left 
exclustvelj,  by  the  constitutions  of  some  of  the  States,  with  this 
body,  in  accordance  witii  tbe  custom  in  England,  which  does  not 

permit  hills  of  this  character  to  originate  with  the  House 
[•  182]  of  Lords.'     To  these  •  bills,  however,  the  other  house  may 

propose  alterations,  and  tliey  require  the  assent  of  that 
house  to  their  passage,  the  same  as  other  bills.  The  time  for 
the  meeting  of  the  legislature  will  he  such  time  as  is  fixed  by  the 
constitution  or  by  statute  ;  but  it  may  be  called  together  by  the 
executive  in  special  session  as  the  constitution  may  prescribe,  and 
the  two  houses  may  also  adjourn  any  general  session  to  a  time 
fixed  by  them  for  the  holding  of  a  special  session,  if  an  agreement 
to  that  effect  can  be  arrived  at ;  and  if  not,  power  ia  conferred  by 
a  majority  of  the  constitutions  upon  the  executive  to  prori^ue 
and  adjourn  them.  And  if  the  executive  in  any  case  undertake 
to  exercise  this  power  to  pron^ue  and  adjourn,  on  the  assumption 
that  a  disagreement  exists  between  the  two  houses  which  warrants 
his  interference,  and  his  action  is  acquiesced  in  by  those  bodies, 
who  thereupon  cease  to  hold  their  regular  sessions,  the  legislature 
must  be  held  in  law  to  have  adjourned,  and  no  inquiry  can  be 
entered  upon  as  to  the  rightfulness  of  the  governor's  assumption 
that  such  a  disagreement  existed.^ 

I  Tliere  are  proTtiion*  In  ttie  Coniti-  6th  and  6th  July,  1860,  the  Common* 
tutioDi  of  KlsisachusetCs,  Delaware,  Hin-  denj  their  right  even  to  reject  them, 
nemta,  Miieiiaippi,  New  Hampihire,  New  *  Thi*  queetion  became  Important,  and 
Jeney,  PennEylrania,  South  Carolina,  was  paiud  upon  in  People  n.  Hatch,  S8 
Vermont,  Indiana,  Ore^n,  Kentucky,  IlL  S.  Tlie  Senate  liad  paiaed  a  reaolution 
Louiaiana,  Alabama,  ATkanaai,  Oeorgia,  for  an  adjonrnment  of  tlie  teMion  tine  die 
YirKinia,  Maine,  and  Colorado,  reqnir-  on  a  day  named,  which  waa  amended  by 
Ing  rerenne  hilli  to  origfinate  in  the  (he  Hodn  hj  flxingadiflerent  day.  Tlie 
mere  popular  branch  of  the  legiilatnre.  Senate  lefuied  to  concur,  and  the  Bonse 
but  allowing  the  Senate  the  power  of  then  passed  a  retolntion  expresiing  a 
amendment  uiual  In  other  easel.  During  desire  to  recede  from  Ita  action  In  amend- 
the  lecond  lession  of  ihe  forty-flnt  Coo-  Ing  the  retolution,  and  requetllng  a  re- 
gress, the  House  of  RepresentatiTes  by  Inm  of  the  resolution  hy  the  Senate, 
their  ToCe  denied  the  right  of  Ihe  Senate  While  mattera  stood  thus,  the  govemor, 
under  the  Constitution  to  originate  a  bill  assuming  that  such  a  disagreement  es- 
repealing  a  law  imposing  taxes ;  but  the  iited  as  empowered  him  to  interfere,  sent 
Senate  did  not  assent  to  this  conclusion.  In  his  proclamation,  declaring  the  legia- 
In  England  tbe  Lords  are  not  allowed  to  lature  a<]}onmed  to  a  day  named,  and 
amend  monej'  hills,  and  by  RMdatiotM  of  whieh  waa  at  the  Tery  end  of  tbe  oBbAti 
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*  Tbere  are  certain  matters  wbicti  each  house  deter-  [*  188] 
miaes  for  itself,  and  in  respect  to  which  ite  decision  is 
concluaive.  It  chooBea  its  own  officers,  except  where,  hy  consti- 
tution or  statute,  other  provision  is  made ;  it  determines  its  own 
rules  of  proceeding  ;  it  decides  upon  the  election  and  qualiGcation 
of  its  own  members.^  These  powers  it  is  obviously  proper  should 
rest  with  the  body  immediately  interested,  as  essential  to  enable  it 
to  enter  upon  and  proceed  with  its  legislative  functions  without 
liability  to  interruption  and  confusion.  In  determining  questions 
concerning  contested  seats,  the  house  will  exercise  judicial  power, 
but  generally  in  accordance  with  a  course  of  practice  which  has 
sprung  from  precedents  in  similar  cases,  and  no  other  authority  is 
at  liberty  to  interfere. 

Each  house  has  also  the  power  to  punish  members  for  disor- 

Imn  of   the  mcmben.      The    me«Mg«  (ton  hj  one  of  the  houMt,  thM  cert&lB 

created  excitement ;  it  doM  not  lemi  to  penoii*  had  been  choMn  tnembeTi,  could 

hare  been  at  once  acquieiced  in,  and  a  not  be  Inqoired  inio  bj  the  court*.     la 

proteai  against  the  govemor'i  authoritj  that  uue  a  law  irai  assailed  as  void,  on 

was  entered  upon  the  joamal;   but  for  the  ground  that  a  portion  of  the  members 

eleTCD  days  in  one  house  and  twelve  in  ttie  who  voted    for  it,  and  without  whose 

otlier  no  entriFS  were  made  upon  their  votes  it  would  oat  hare  had  the  reqnieile 

joamals,  and  it  was  anqnettianable  that  majodly,  had  been  given  tlieir  seats  in 

practically  tJiey  had  acqoieMed  in  the  the  boDM  in  defiance  of  law,  and  to  the 

■ciiun  of  the   governor,  and  adjoamed.  exclusion  of  others  who  had  a  m^oritj 

Attheexpirationof  the  twelve  days,  a  por-  of  legal  voles.    See  tlie  same  principle  in 

tion  of  the  members  came  together  a^Un,  State  r.  Jarrett,  IT  Md.  yw.     See  also 

and  it  was  claimed  by  them  that  the  Lamb  r.  Ljnd.  44  Fenn.  St.  386 ;  Opinion 

message  of  the    governor   was  without  of  Justices,  £6  S.  H.  670.     In  Kansas  a 

aathority,  and  the  two  house*  must  be  question  having  come  resemblance  was 

considered  as  having  been,  in  point  of  disposed  of  dlflerently.    Tlie  legislature 

law,  in  session   during   the  intervening  gnve  seals  to  several  persons  as  represent- 

period,  and  that  consequently  sny  bills  atlves  of  districts  not  entitled  to  repre- 

«hlcb  bad  before  been  passed  by  them  sentation  at  all.    By  the  concurrent  vote 

•nd  sent  to  the  govemar  for  his  approval,  of  four  of  these  a  certain  bill  was  passed, 

•od  which  he  had  not  returned  witliin  ten  Held,  that  it  was  illegnlly  pnsBcd,  and  did 

days,  Sundays  excepted,  had  become  laws  irat  become  a  law.     State  s.  Francis,  26 

ander  the  con  si  i  I  u  tion.     The   Supreme  Kan.  724.     Tlie  legislature  cannot  trana- 

Coort  held  tliat,  as  tiie  two  houses  had  fer  its  power  la  judge  nf  the  election  of 

practically  acquiesced  in  the  aGftbn  of  the  its  meml>ers  lo  the  courts.     State  r.  Gil- 

goTemor,  the  seuion  had  come  to  an  end,  man,  20  Kan.  651  ;  s.  u.  27  Am.  Rep.  189. 

aad  that  the  members  had  no  power  to  The   legislative  powrr  to  judge  of  the 

reeoDvene  cm  their  own  motion,  as  had  election  of  members  is  not  possessed  by 

been  attempted.    The  case  is  a  very  full  municipal  bodies:   People  d.  HhII,  60  N. 

and  valaaUe  one  on  several  poinu  per-  Y.  117.    Except  when  conferred  by  Uw  : 

taining  U>  legislative  proceedings  and  au-  Mayor  b.  Morgan,  7  Marl.  x.  s.  1 ;  s.  c.  18 

thoriiy.     As  to  the  governor's  discretion  Am.  Dec  232 ;  Feabody  u.  School  Com- 

in  calling  an  extra  season  and  revoking  mitiee,  1 16  Mass.  888 ;  Cooley  v.  Fitzger- 

the  call,  •eeoafe.p.'Ufi,  note.  aid,  41  Mich.  2.     See  Commonwealth  b. 

>  In  Feopl«  D.  Mabaney,  18  Mich.  481,  Leech,  44  Peon.  St.  882. 
It  was  held  that  the  coiTeoIne**  of  ■  dec^ 
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derly  behavior,  and  other  contempts  of  its  authority,  as  well  as  to 
expel  a  member  for  any  cause  which  Beems  to  the  body  to  render 
it  unfit  that  he  continue  to  occupy  one  of  its  seats.  This  power 
18  generally  enumerated  in  the  constitution  among  those  which 
the  two  hoases  may  exercise,  but  it  need  not  be  specified  in  that 
instrument,  since  it  would  exist  whether  expressly  conferred  or 
not.  It  is  "  a  necessary  and  incidental  power,  to  enable  the  house 
to  perform  its  high  functions,  and  is  necessary  to  the  safety  of 
the  State.  It  is  a  power  of  protection.  A  member  may  be  phys- 
ically, mentally,  or  morally  wholly  unfit ;  he  may  be  affected  with 
a  contagious  disease,  or  insane,  or  noisy,  violent,  and  disorderly, 
or  in  the  habit  of  using  profane,  obscene,  and  abusive  langu^e." 
And,  "  independently  of  parliamentary  customs  and  usages,  our 
legislative  houses  have  the  power  to  protect  themselves  by  the 
punishment  and  expulsion  of  a  member ; "  and  the  courts  cannot 
inquire  into  the  justice  of  the  decision,  or  even  so  much  as  examine 
the  proceedings  to  see  whether  or  not  the  proper  opportunity  for 

defence  was  furnished.' 
[•  134]      •  Each  house  may  also  punish  contempts  of  its  authority 

by  other  persona,  where  they  are  committed  in  its  pres- 
ence, or  where  they  tend  directly  to  embarrass  or  obstruct  its 
legislative  proceedings ;  and  it  requires  for  the  purpose  no  express 
provision  of  the  constitution  conferring  the  authority.^  It  is  not 
very  well  settled  what  are  the  limits  to  this  power ;  and  in 
the  leading  case  in  this  country  the  speaker's  warrant  for  the 
arrest  of  the  person  adjudged  guilty  of  contempt  was  sustained, 
though  it  did  not  show  in  what  the  alleged  contempt  consisted.' 
In  the  leading  English  case  a  libellous  publication  concemii^ 
the  house  was  treated  as  a  contempt;*  and  punishment  has 
sometimes  been  inflicted  for  assaults  upon  members  of  the 
house,  not  committed  in  or  near  the  place  of  sitting,  and  for  the 
arrest  of  members  in  disregard  of  their  constitutional  privilege.^ 

1  Hii*  V.  Bartlett.  3  Gray,  403,    And  U.  S.  168.    And  tee  OoiMt  v.  Howard,  10 

•ee  Anderson  a.  Dunn,  6  Wheat.  204.  Q.  B.  461 ;  Stewut  v.  BUIne,  1  McA^ 

1  Andenon  i:   Dunn,  6  Wheat.  204;  thur,  453. 
Bardett  v.  Abbott,  U  Rut,  1 ;  Burnham  *  Burdetl  v.  Abbott,  14  Eoit,  1. 

V.  Morrisiey,  14  Gray,  226;  State  e.  Mat-         '  Mr.  Potter  discuBies  anch  •  caae  In 

thewa,  37  N.  H.  460.     See  poU,  p.  '  458,  hii  editinn  of  DwarrJa  on  Statntea,  c.  18, 

note.  and  Mr.  Robinmn  deals  with  tlie  ca*e  of 

■  Andenon  s.  Dnnn,  S  Wheat  201 ;  an  arreat  for  a  criminal   act,   not  com- 

quettioned  and  rejected  m  to  some  of  its  milted  in  the  prescnee  of  tlie  honte,  in 

reasoning  In  Kilbarn  v.  Thompson,  103  tbe  preface  to  th«  tixtli  Toluina  of  fail 
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But  in  America  the  authority  of  legislative  bodies  in  this  regard 
u  much  less  extenHive  than  in  England,  and  we  are  in  danger, 
perhaps,  of  being  misled  by  Kngtish  precedents.  The  parliament, 
before  its  separation  into  two  bodies,  was  a  high  court  of  judica- 
tare,  poaaessed  of  the  general  power,  incident  to  such  a  court,  of 
punishing  contempts,  and  after  the  separation  the  power  re- 
mained with  each  body,  because  each  was  considered  to  be  a 
eoart  of  judicature  and  exercised  the  fanctions  of  such  a  court. 
American  legislative  bodies  have  not  been  clothed  with  the 
judicial  function,  and  they  do  not  therefore  posaeas  the  general 
power  to  punish  for  contempt ;  but,  as  incidental  to  their  legisla- 
tive authority,  they  have  the  power  to  punish  as  contempts  those 
acts  of  members  or  others  whioh  tend  to  obstruct  the  performance 
of  legislative  duty,  or  to  defeat,  impede,  or  embarrass  the  exercise 
of  legislative  power.* 

When  imprisonment  is  imposed  as  a  punishment,  it  most  ter- 
minate with  the  final  adjournment  of  the  house,  and  if  the  prisoner 
be  not  then  discharged  by  its  order,  he  may  be  released  on  ha&eat 
eorput.* 

By  common  parliamentary  law,  the  members  of  the  legislature 
are  privileged  from  arrest  on  civU  process  daring  the  session  of 
that  body,  and  for  a  reasonable  time  before  and  after,  to  enable 
them  to  go  to  and  return  from  the  sune.  By  the  constitutions  of 
w>me  of  the  States  this  privil^e  has  been  enlarged,  so  as  to 
exempt  the  persons  of  legislators  from  any  service  of  civil  pro- 
cess,' and  in  others  their  estates  are  exempt  &om  attachment  for 
some  prescribed  period.*     For  any  arrest  contrary  to  the  parlia- 

PMcUce.     A*  10   the   general   riRht  of  drt  procMi  darinit  the  iCMion  of  the  !bb- 

P>rU>ment  to  puniih  tor  coalempt,  we  rilatare.  or  tor  Mteen  davi  next  before 

GoMCl  D.  Ho».rd,  10  Q.  B.  411.  the  oonniencement  n,i  «fler  the  termSn*. 

»  See  the  »abject  couidered  folly  and  Bon  of  cMh  reiiion."    Conit.  of  Mich. 

leunedlr   in  Kilbuni  v.  Thompeon,  103  art.  4,  5  7.    A  like  exemption  from  ci»n 

U.  8.  188.     A  honw  of  CongreM  cannot  proceu  It  fonod  in  the  Cotntltutlon«  of 

paniib  at  fin-  a  contempt  the  refmal  of  a  Raniai,  Nebraalta,  AUbama,   ArkanBtu, 

witiMH  before  one  of  iti  committeet  to  California,  Mi«goari,  MiirfMippi,  Wlscnn- 

testify  concerning  matters  foreign  to  any  tin.  Indiana,  Oregon,  and  Colorado.     Ex- 

IcgilUtiTe  meainre  or  inquiry,    lUd.  emption  trota  arreit  ii   not  vioUted  by 

*  JeKraon'i  Mannal,  j  18 ;  Prichard'a  the  sen-ice  of  citation*  or  iJeclarationB  in 
C«ae,  1  I*r.  168;  18id.  246;T.  Raym.  dril  catea.  Gentry  e,  Griffith,  27  Tex. 
1*^  481 ;  Caie  p.  Rnrabacher,  16  Mich.  5fl7. 

*  "Senator*  and  repreaeDtatiTeiiball.  '  The  Conalltution  of  Rhode  Iiland 
in  all  caM*  except  treaaon,  felony,  or  proWdei  that "  the  pereon  ofeTerv  mem- 
btcach  of  the  peace,  be  pdvileged  from  ber  of  the  General  Aeaemblv  nimll  ^e 
tnt».    They  ahall  not  be  anl^  to  tcy  exempt  from  arreat,  and  hl»  estate  from 

II 
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mentaiy  law  or  to  these  provisioiiB,  the  house  of  wliich  the  person 
arrested  is  a  member  may  give  summary  relief  by  ordering  his 
discharge,  aad  if  the  order  is  not  complied  with,  by  punishing 
the  persons  concerned  in  the  arrest  as  for  a  contempt  of  its  au- 
thority. The  remedy  of  the  member,  however,  is  not  confined  to 
this  mode  of  relief.  His  privilege  is  not  the  privilege  of  the  house 
merely,  but  of  the  people,  and  is  conferred  to  enable  him  to  dis- 
charge the  trust  confided  to  him  by  his  constituents ;  ^  and  if  the 
house  neglect  to  interfere,  the  court  from  which  the  process  issued 
should  set  it  aside  on  the  facts  being  represented,'  and  any  court 
or  ofBcer  having  authority  to  issue  writs  of  habeat  eorput 
["  185]  may  also  "inquire  into  the  case,  and  release  the  party 
&om  the  unlawful  imprisonment." 
Each  house  must  also  be  allowed  to  proceed  in  its  own  way  in 
the  collection  of  such  information  as  may  seem  important  to  a 
proper  dischai^e  of  its  functions,*  and  whenever  it  is  deemed 
desirable  that  witnesses  should  be  examined,  the  power  and 
authority  to  do  so  is  very  properiy  referred  to  a  committee,  with 
any  such  powers  short  of  final  legislative  or  judicial  action  as 
may  seem  necessary  or  expedient  in  the  particular  case.  Such  a 
committee  has  no  authority  to  sit  during  a  recess  of  the  house 
which  has  appointed  it,  without  its  permission  to  that  effect ;  but 
the  house  is  at  liberty  to  confer  such  anthority  if  it  see  fit.^  A 
refusal  to  appear  or  to  testify  before  such  committee,  or  to  pro- 


.tUchmem.ip«nyciTil«cHon,dnringthe  ot,  7  To.daHe;  and  in  genenilthe  party 

.e..inn  of   th«  General   A.iembly,   and  will  waive  the  privilege  nnlew  to  appHe. 

two  day.  before  tha  eommencrement  and  for  ducharge   by  motion  or  oo  Aat^ 

two  d«V.  after  the  terminatbn  thereof,  ^T"--     ^"1*"^  ""  ?*?".!'•  i^T'^i. '" ' 

and  all   prooeai  »rved   contrary  hereto  Fletcher  ..  Baiter   2  A.k.  2M;   Fo,  p. 

.hall  be  void."    Art.  i,  8  5.  Wood,  1  R*"!?.  .« ;  Sparry  ^-^W'l^ 

i  Coffin  V.   Coffin.  *  Maw.  27;  a.  c  1  Wend.  82;  W.lmarlh  ..  Bart,  7  MeL 

8  Am  Dm  189  257;    Aldrieh   b.   Aldrich.  8  Met.    102; 

»  Court,  do   not,   however.  =  officio  Chaee  «.  Fiah,  IB  Ma  132.    But  where 

notice  the  privileges  of  tnemhera  ;  tbey  the  privilege  ia  given  on  public  grounda, 

moat  be  brought  to  their  attention  by  or  for  the  benefit  of  otliera,  diicharge 

aome  proper   motion.     Prentia  v.  Cora-  may  be  obtained  on  the  motion  of  any 

monweallh,  6  Rnnd.  697  ;   b.  c.  16  Am.  party  concerned,  or  made  by  the  court 

Dec.  782,  Rud  note.  ""  'P"'^-  ,  ,,  r.  ... 

•  Onthi«sohject,Cu»hingonLawand  *  See  Tilljnghaat  v.  Can,  4.  McCori, 
Practice  of  Parliamentary  AMembliei,  162. 
|lSS46-S97,will  he  coniulted  with  profit.  It 
i»  not  a  treapaas  to  arreet  a  person  privi- 
leged from  arrest,  even  though  the  officer  also  parliamentary  caaes,  5  Grey,  374;  9 
may  be  «wat«  of  the  (act    The  arreat  ia  Grey,  350 ;  I  Chandler,  60. 
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dace  books  or  papers,  would  be  a  coDtempt  of  the  house ;  ^  but 
the  committee  cannot  punish  for  contempts ;  it  can  only  report 
the  conduct  of  the  offending  party  to  the  house  for  its  action. 
The  power  of  the  committee  will  terminate  with  the  final  dissolu- 
tion of  the  house  appointing  it. 

Each  house  keeps  a  journal  of  its  proceedings,  which  is  a  public 
record,  and  of  which  the  courts  are  at  liberty  to  take  judicial 
notice.'    If  it  should  appear  from  these  journals  that  any  act  did 

>  Za  n  Fmlre/,?  Wli.  680  j  BoinbHii  Ind.  480;  O«boni  t>.  Staler,  6  W.  Ta.a6; 

>.  MorriMe J,  14  Onij,  2jSl    But  the  piiv-  i.  c.  13  Am.  Bep.  040 ;  Suite  u.  PUtt,  2  S.  C. 

nege  of  ■  witoeas  to  be  exempt  from  ■  R.  a.  160 ;  s.  o.  16  Am.  Rep.  647 ;  Moody  p. 

eompiUtoryditcIoiiireof  hUownmmiml  State,  48  AU.  11 5;  Hontton,  &«.  B.E.  Co. 

eoadoct  ia  the  ratne  when  extmined  bj  a  ir.  Odom,  5S  Tex.  343;  Gardner  v.  The 

lagulatire  body  or  committee   u  irlien  Collector,  0   Wall.  499;    South  Ottawa 

sworn  in  court.    Emer7'BCBie,107Hau.  v.  Perklm,    94    U.    B.   260.      The   pre- 

172.    Id  the  Matter  ol  Kilboura  (Haj,  inmptlon  alwaj*  it,  when  the  act,  a« 

1876),   Chief  Jnitice   Carter,  of  the  So-  signed  and  enrolled,  does  not  ahow  the 

prame  Court  of  the  Diitrict  of  Cotamhia,  contrary,  that  it  haa  gone  tbroagh  all  ne- 

diacharged  on  AaAcai  eorptiM  a  perwn  com-  ceaaary  fonnalitie),  titate  e.  McConnetl,  8 

tnitled  by  the  Houae  of  Repreaentatire*  Lea,  341;  Bleaaing  v.  Galveston,  42  Tex. 

for  a   contempt  in  refhalng  to  tettif y ;  641;  State  e.  Franda,  26  Kan.  724;  and 

boMing  that  aa  the  refnaal  waa  an  indict-  aome  caaei  bold  that  the  enndled  itatute 

aUe  offence  by  atatate,  a  trial  therefor  ia  concluaiTe  eridence  of  Ita  due  pasaags 

miiat  be  in  the  conrta,  and  not  elaewhere.  and  validity.     See  Sherman  v.  Story,  30 

If  Uiia  ia  correct,  the  neceaaltlea  of  legia-  Cat.  253 ;   People  v.  Bnrt,  43  Cal.  660 ; 

lation  will  require  a  repeal  of  the  itatute  ;  I^onlaiana  Lottery  Co.  v.  Bicboox,  2S  La. 

for  if,  in  political  caaet,  the  qneation  of  An.  743;  a.  c.  8  Am.  Rep.  602;  Greea  v. 

poidahment  for  failnre  to  give  informa-  Weller,  32  Miai.  060;  Swan  c.  Back,  40 

ttonmiiBt  be  left  to  a  jnry,  few  convic-  Hiaa.  308;  Padflc  R.  R.  Co.  i>.  OoveniM, 

tiona  are  to  be  expected,  and  no  wholeaome  23  Mo.  S£3 ;  State  v.  Swift,  10  Nev.  176 ; 

fcar  of  the  conaeqaenoea  of  a  refnaaL  Pangbom  a.  Toang,  82  N.  J.  30;  Erana 

Tbe  legality  of  the  aame  arreat  waa  con-  v.  Brown,  SO  Ind.  614 ;  Dnncombe  v.  Prin- 

rideredafterwaida  by  the  federal  Supreme  die,  12  Iowa,  1 ;  othera  hold  that  the  pn'mj 

CodH  and  waa  not  atiataioed,  the  court  /odie  case  may  be  overthrown  by  the  jonr- 

boldiDg  that  the  houae  exceeded  ita  an-  nalaiSpanglercJacoby, 14111297;  Houa- 

tbority   in  the  attempted   inveatigation.  ton,  Ac.  R.  R.  Co  b.  Odum,  63  Tex.  348; 

KUboiiRiD.Thompson,103n.  S.  168.    On  Bnrro.  Roia,lS  Arlc.260;  Jones  D.Hnlch- 

queatiaii* of  eonSict  between  the  legiaU-  inaon,43Ala.721;  Ben?!). Baltimore,  Ac. 

ton  and  the  conrta  in  mattera  of  coo-  R.R.Co.,41Md.446;B.o.20Am.Rep.6e; 

tunpt,   the  great   caae  of   Stockdale  a.  Oreen  v.  Weller,  32  Miaa.  6S0.    And  aee 

Hanaaid,  9  Ad.  &  El.  1,  a.  o.  8  Per.  t  Dar.  Opinioni  of  Juaticea,  62  N.  E.  622 ;  Ben- 

S30,  i«  of  the  highest  intereat     See  tfay,  aoldt  a.  Petersburg,  63  111.  167 ;  Larrlion 

Coaiat.  Hial.  c  7.  n.  Peoria,  &c.  R.  R.  Co.,  77  HI.  11 ;  People 

•  Spangler  b.  Jacoby,  14  III,  207 ;  Tnr-  tr.  CommiagioDeri  of  Highways,  64  H.  T. 

ley  g.  L(^an  Co.,  17  111.  IGl ;  Jonea  b.  376;  Engliah  n.  Oliver, 28  Ark.  317;  In  rt 

HotcbiiiaoD,  43  Ala.  721;  State  b.  Mofflt,  Wellman,  20  Vt.  66S;  Oabome  v.  Staley, 

5  Ohio.  868;  Miller  o.  SUte,  8  Ohio  St.  6ff.  Va.86;  Moody  o.  State, 48  Ala.  116; 

47S;  Fordyce  c.  Godman,  20  Ohio  St.  s.  o.  17  Am.  Rep.  28;  State  e.  Flatt,  2 

1 :  People  B.  Snperviaora  of  Chenango,  8  S.  C.  160 ;  s.  c.  16  Am.  Rep.  M7 ;  Worthen 

n.  r.  817;  People  r.  Hahaney,  13  Mich.  r.  Badget,  SB  Ark.  406;  South wark  Bank 

ttl ;  Soathwark  Bank  e.  Commonwealth,  k.  Commonwealth,  26  Fenn.  St  446 ;  For- 

1  Pmt.  Bl  446;  HeCallocb  v.  Stale,  U  dyce  •>.  Godman,  SOOhlo  St.  1 ;  People  tr. 
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Dot  receive  the  requisite  majority,  or  Uist  in  respect  to  it  the  leg- 
ialature  did  oot  follow  uiy  requirement  of  the  conatltiition,  or 
that  in  any  other  respect  the  act  was  not  conBtitutionally  adopted, 
the  coarte  may  act  apon  this  evidence,  and  adjudge  the  statute 
TOtd.'  But  whenever  it  is  acting  in  the  apparent  performance 
of  l^al  functions,  ever;  reasonable  presumption  is  to  be  made 
in  favor  of  the  action  of  a  legislative  bod; ;  it  will  not  be  pre- 
sumed in  any  case,  &om  the  mere  silence  of  the  journals,  that 

either  house  has  exceeded  its  authority,  or  disregarded  a 
[*  186]    *  constitutional  requirement  in  the  pass^e  of  legislative 

acts,  unless  where  the  constitutioQ  has  expressly  required 
the  journals  to  show  the  action  taken,  as,  for  instance,  where  it 
requires  the  yeas  and  nays  to  be  entered.^ 

The  law  also  seeks  to  east  its  protection  around  legislative  ses- 
sions, and  to  shield  them  agunst  corrupt  and  improper  influences, 
by  making  void  all  contracts  which  have  for  their  object  to  influ- 
ence legislation  in  any  other  manner  than  by  such  open  and  pub- 
lic presentation  of  fects,  arguments,  and  appeals  to  reason  as 
are  recognized  as  proper  and  legitimate  with  all  public  bodies. 
While  counsel  may  be  properly  employed  to  present  the  reasons 
in  favor  of  any  public  measure  to  the  body  authorized  to  pass 
upon  it,  or  to  any  of  its  committees  empowered  to  collect  facta 
and  hear  arguments,  and  parties  interested  may  lawfully  contract 
to  pay  for  this  service,"  yet  to  secretly  approach  the  members  of 

Starne,  Sfi  HI.  131 ;  Snperriion  a.  Keeoao,  tbe  act  od  flk  that  mch  a  vote  wai  had. 

a  Hum.  S21 ;  People  d.  Mahaney,  13  Uich.  P«o{il«  v.  ComaiiMlonen  of  B^hwayi,  64 

481 ;  Berry  d.  Doane  Point  K.  R.  Co.,  41  H.  r.  276.    It  wenii  that,  in  Illinois,  if 

Md.  44d.    Coaipara  Broduas  r.  Groom,  one  claim*  that  a  anppoaed  lair  was  neTer 

64  N.  C.  244]  Anoapolis  b.  Hanrood,  S9  pMaed,  and  reliei  upon  tiie  ncardi   to 

Hi.  471.    It  lia«  been  held  that  wbera  show  it,  he  moat  prore  them.     Illinoit 

the  conatiiuiou  rcqairet  previoni  notice  Cent  R.  R.  Co  v.  Wren,  48  111.  TT;  Grab 

of  an  application  for  a  private  act,  the  n.  Cnahman,  4fi  III  110;  Bedard  v.  Ball, 

court!  cannot  go  behind  the  act  to  Inqnin  44  III.  91.    Tbe  conrt  will  not  act  upon 

whether  the  notice  was  given.    Brodnax  tbe  admiiaion  of  parties  that  an  act  iraa 

V.  Groom,  64  N.  C.  214.  See  Peot^  v.  not  paiied  in  the  constitutional  maoRcr. 

Hurlbut,  24  Mich.  44 ;  Daj  n.  SletaoD,  8  Happd  n.  Brethsoer,  70  ni.  166. 
Me.  366;    U'CUuoh  d.  Stnrgia,  73  He.         The  Conetltnlion  uf  Alabama,  art.  4. 

288.  S  ^r  regnirea  tbe  presiding  officer  of  each 

1  See  raicia  cited  in  preceding  note;  bonte,  In  the  pretence  of  tlie  house,  to 

also  Preecott  v.  Tnulees.  tie.,  19  lU.  324.  aign  them  "  after  the  Uttea  have  been  pnb- 

"  Miller  D.  8tate,80hio  Sl  475;  Mo-  lldy  read  immediatelj  before  signing,  and 

Culloch  V.  State,  II  Ind.  424;  Snperri-  tbe  fbcl  of  signing  shall  be  entered  on  the 

aors  B.  People,  26  111.  181.    But  where  a  Journal."    This  seems  a  very  imperatiTe 

atatoCe  can  onlj  lie  enacted  by  a  certain  regalrement 

majority,  e.  7.  two-thirds,  it  most  afBrma-         ■  See  Wildey  n.  Collier,  7  Hd.  278 ; 

tivel/  appear  b;  the  printed  atatvie  or  Bryan  v.  Bejnoldt,  6  Wis.  300 ;  Brown  *. 
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HQch  a  body  with  a  view  to  influence  their  action  at  a  time  and 
in  &  manner  that  do  not  allow  the  presentation  of  opposite  views, 
is  improper  and  nnfair  to  the  opposing  interest ;  and  a  contract 
to  pay  for  this  in-egular  and  improper  service  would  not  he  en- 
foiced  by  the  law.' 

BrowD,  84  Barb.  688;  Roudl  r.  Barton,  of  h!«  political  or  per«on>l  iofltiance,  it 

U  Barb.  689.  aggr&TBtes  the  wrong.     If  his  bnilneu  ii 

I  Thii  whole  inbject  was  very  full7  to  unite  varioni  inCereats  hy  meana  of 

coniidered  in  tlic  cue  of  Froat  b.  Inhab-  pnyecta  that  are  called  'log-rolling,'  It  i* 

itantaof  Belmont,  6  Allen,  152,  which  waa  ttillworae.  The  piactlce  of  procuring  mem- 

•  bill  Bled  to  rettrain  the  payment  by  the  bera  of  the  legialatare  to  act  nnder  the  In- 

town  of  deraandi  to  die  amount  of  nearlj  flaence  of   what   they  bare   eaten  and 

9!),000,  which  the  town  had  voted  to  paf  drank  at  hoDsea  of  entertainment,  tendi  to 

sa  ezpenwa  in  obtaining  their  act  of  in-  render  thoae  of  them  who  yield  to  andi 

corpOTSiion.     By  the  court.  Chapman,  3. :  influencei   wholly  nnflt  to  act  In  luoh 

"It  ii  to  be  regretted  that  an^r  peraona  casea.    They  are  diiqualified  from  acting 

•hould  hare  attempted  to  procure  an  act  fairly  t^warda  inlereated  partie*  or  tow- 

of  legislation  in  ibii  Commonwealth,  by  arda  the  public.    The  tendency  and  oljject 

■och  meana  aa  lome  of  tlieae  Itema  indi-  of  theae  Influences  are  to  obtain  by  oor. 

cale-    By  the  re^iular  course  of  legiala-  ruption  what  it  ia  auppoaed  cannot  be  ol>- 

tion,  organa  are  provided  through  which  tained  AUriy. 

any  parties  may  fairly  and  openly  ap-  "  It  ia  a  well-egtabliihed  principle,  that 
proach  the  l^iilature,  and  be  heard  with  all  cootracta  which  are  opposed  to  public 
proofs  and  argameats  respecting  any  leg-  policy,  and  to  open,  upright,  and  UAt 
Ulatire  acta  which  they  may  be  interested  dealing,  are  illegal  and  Toid.  The  prin- 
in,  whether  public  or  pritnte.  These  or-  ciple  was  fully  discussed  in  Fnller  e. 
ganaaretheTariooacommltteesappoinled  Dame,  IB  Pick.  472.  In  aeveral  other 
to  consider  and  report  upon  the  matters  States  it  has  been  applied  to  oases  quite 
to  be  acted  upon  by  the  whole  body,  analogoni  to  the  present  case. 
When  priTate  intereals  are  to  be  affected,  "  In  Fingrey  v.  Washburn,  1  Aik.  2M, 
iKiticeiagi*enot thehearingsbeforethese  it  was  held  In  Vermont  that  an  agree- 
comiaitteea;  andthusopportnoityisgiren  ment,  oa  the  part  of  a  corporation,  to 
to  adTcree  pardea  to  meet  fkce  to  face  and  grant  to  indlTidtials  certain  prlrilegea  in 
obtain  a  fair  and  open  hearing.  And  consideration  that  they  would  withdraw 
tfaongtithesecomnutleesproperlydispaise  their  opposition  to  the  passage  of  a  legit- 
with  many  of  the  rules  which  regulate  lative  act  touching  the  interests  of  the 
heariiigaberorejadicialtrihnnali,yetcom-  corporation.  Is  againat  sound  policy,  pre- 
■•on  fitimess  requires  [hat  neither  party  Judicial  to  correct  and  jnit  legislation, 
abaU  ba  permitted  to  have  secret  consul-  and  void.  In  Gulick  r.  Ward,  6  Halst  87, 
latiaaB,  and  ezereise  secret  inBuencea  that  it  was  decided  in  New  Jersey  that  a  con- 
are  kept  from  the  knowledge  of  the  other  tract  which  contravenes  an  act  of  Con- 
party.  The  buwnes*  of  '  lobby  mem-  gresa,  and  tends  to  defland  the  tTnited 
bera '  U  not  to  go  fairly  and  openly  be-  States,  ts  void.  A.  had  agreed  to  give  B. 
tan  the  committeea,  and  present  state-  $100,  on  condttlon  that  B.  would  forbear 
■oenta,  proofa,  and  argumenta  that  the  to  propose  or  offer  himself  to  the  Post- 
other  side  has  an  opportunity  to  meet  and  master-General  to  carry  the  mail  on  ■ 
refute  if  they  are  wrong,  but  to  go  se-  certain  mall  route,  and  it  was  held  that 
a«tly  to  the  members  and  ply  tliem  with  the  contract  was  against  public  policy 
atatemeota  and  arguments  that  the  other  and  void.  The  general  principle  as  to 
dde  cannot  openly  meet,  however  erro-  contracts  contravening  public  policy  was 
DeoD*  tbey  may  be,  and  to  bring  illegiti-  discussed  In  that  case  at  much  length.  In 
nate  inflaences  to  bear  upon  them.  If  Wood  v.  McCann,  6  Dana,  800.  the  de- 
thc'bibby  member'  is  selected  because  fendant  had  employed    the  ^ntiH  to 
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[•  187]        •  1^  Introduction  and  Pottage  of  BUli. 

Any  member  may  introduce  a  bill  in  the  honae  to  Thich  he 
belongs,   in   accordance   with   ita   rules  ;    and   this   he   may  do 

Miiit  him  in  obt&iaing  k  legiilatire  act  In  bold  that  one  wbo  hu  ft  cUlm  tgaiiut  the 
Kentucky  legalizing  hit  divorce  from  a  State  may  not  employ  competent  penoni 
fonner  wife,  and  hli  marriage  with  hii  to  aid  him  in  properly  prMcnting  tnch 
preMDt  wite.  The  court  say  :  '  A  lawyer  claim  to  the  lepilature,  and  In  supporUng 
tD»j  be  entitled  (o  compentatloQ  for  writ-  it  nith  the  neceiuuy  proofi  and  argu- 
iug  a  peUtion,  or  erea  for  making  a  pnb-  meota.  Hr.  Justice  Band,  who  delirered 
Uc  argument  before  the  lepilature  or  a  the  opinion  of  the  court,  very  Justly  di>- 
committee  thereof;  but  the  law  ihonld  tinguithe*  between  serricei  of  the  nature 
not  help  him  or  any  other  perton  t«  a  of  thoM  rendered  in  that  eaae,  and  the 
recompenie  for  eierdilng  any  personal  procuring  and  preparing  the  neceasary 
influence,  in  any  way,  in  any  act  of  legia-  document*  In  lupport  of  a  claim,  or  act- 
lation.  It  ii  certainly  important  to  juit  Ing  aa  couniel  before  the  legiilalnre  or 
and  wbe  legialation,  and  tiierefore  to  the  lome  committee  appointed  by  that  body, 
most  eiMDtial  intereiti  of  the  public,  that  Penonj  may,  no  doubt,  be  employed  to 
the  legislature  ihoutd  be  perfectly  free  conduct  an  application  to  the  legiilanue, 
from  any  extraneoui  influence  which  may  aa  well  ai  to  conduct  a  init  at  law ;  and 
rather  corrupt  or  deceive  the  ineinbert,  or  may  contract  for  and  receive  pay  for  their 
any  of  them.'  eerrices  in  preparing  documenta,  collect- 
"  In  Clipplnger  d.  Eepbaugh,  5  Watts  ing  evidence,  making  itatementa  of  facta, 
&  S.  316,  it  wBi  decided  in  Penniylvania  or  preparing  and  making  oral  or  written 
that  a  contract  to  procure  or  endeavor  to  argumenta,  provided  all  these  are  uied  or 
procure  the  passage  of  an  act  of  the  legis-  designed  to  be  used  before  the  legialatnro 
lature  by  tising  personal  influence  with  or  some  committee  thereof  aa  a  body; 
the  members,  or  by  any  sinister  means,  but  they  cannot,  with  propriety,  be  em- 
waa  void,  as  being  Inconsistent  with  pub-  ployed  to  exert  their  personal  infloeDce 
lie  policy  and  the  integrity  of  our  politicai  with  individual  members,  or  to  labor  in 
institutiona.  And  aa  agreement  for  a  any  tOno  privately  with  such  member* 
contingent  fee  to  be  paid  on  the  passage  out  of  the  legislative  lialla.  Whatever  ia 
at  a  legislative  act  was  held  to  be  illegal  laid  before  the  leglslatare  in  writing,  or 
and  void,  because  It  would  be  a  strong  spoken  openly  or  publicly  In  its  preeence 
incentive  to  the  exercise  of  personal  and  or  that  of  a  committee,  If  false  in  fact, 
■Inisler  Influences  to  e&ect  the  object.  may  be  disproved,  or  If  wrong  in  argu. 
"The  subject  has  been  twice  adjudi-  ment  may  be  refuted  j  but  that  which  ia 
cated  upon  in  New  York.  In  Harris  v.  whispered  into  the  private  ear  of  indivld- 
Boot,  10  Barb.  489,  the  Supreme  Court  ual  members  is  frequently  beyond  the 
held  tliat  one  could  not  recover  for  ser-  reach  of  correction.  The  pmnt  of  objec- 
vices  performed  in  going  to  see  individual  tion  in  this  class  of  cases,  then,  is,  the 
members  of  the  house,  to  get  them  to  aid  penonal  and  private  natoi*  of  the  ser- 
in voting  for  a  private  claim,  (he  services  vices  to  be  rendered.' 
not  being  performed  before  the  house  as  a  "In  Fuller  d.  Dame. cited  above,  Sbno, 
body  nor  before  ita  authorized  comml^  Ch.J.,recognite8 thewell-eatablishedright 
teea.  In  Bedgwick  b.  Stanton.  4  Keman,  to  contract  and  pay  for  professional  ser- 
2B9,  the  Court  of  Appeals  held  the  same  vices  when  the  promisee  Is  to  act  aa  at- 
doctrine,  and  stated  its  proper  limits.  Stl-  tomey  and  counsel,  but  remarka  that 
den,  J.,  makes  the  following  comments  on  '  the  fact  appearing  that  persona  do  so  act 
the  ease  of  Harris  v.  Roof:  'Now,  the  prevents  any  iryurious  effects  trota  anch 
court  did  not  mean  by  this  decision  to  proceeding.    Such  counsel  la  conaidered 
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at  any  *  'time  -when  the  house  is  in  sessioD,  iinlotia  tbe  [*  188] 
eonstitation,  the  law,  or  the  rules  of  the  house  forbid. 
Tbe  Coustitution  of  Michigan  *  provides  that  no  new  hill  [*  189] 
shall  be  introduced  into  either  house  of  the  legislature 
after  the  first  fifty  days  of  the  session  shall  have  expired ;  ^  and 
tbe  Constitution  of  Maryland  provides  that  no  bill  shall  originate 
in  either  house  within  the  last  ten  days  of  tbe  session.*  The  pur- 
pose of  these  daoses  is  to  prevent  hasty  and  improvident  legisla- 
tion, and  to  compel,  so  far  as  any  previous  law  can  accomplish 
that  result,  tbe  carefid  examination  of  proposed  laws,  or  at  least 
tiie  affording  of  opportunity  for  that  purpose ;  which  will  not 
always  be  doue  when  bills  may  he  introduced  up  to  the  very  hour 
of  adjournment,  and,  with  the  concurrence  of  the  proper  majority, 
put  immediately  upon  their  p 


M  itanding  in  tha  plkca  of  bis  principd,  v.  We«t  Roxboir,  112  Hmi.  1 ;  a.  o.  17 
and  bit  argamenU  and  rapretenlatioDi  Am.  Hep.  62.  That  contracla  tor  lobbj 
are  weighed  and  coo*idered  accordinglj.'  ierricc*  in  procuring  or  prerentinfi  leg^ 
He  alio  admit!  tbe  rigbt  of  disintMetled  latioa  ai«  void,  lee  Dabei  v.  HcBratnef, 
penoH  to  TolnntMr  adrice ;  ai  when  a  8  Dill.  S8S ;  Triit  i;.  Child,  21  Wall.  441 ; 
penon  it  abont  to  make  a  will,  one  mar  McEee  d.  Cbenej,  (&  How.  (N.  T.)  144; 
npreaent  to  him  tbe  proprieiy  and  expe-  Weed  b.  Black,  2  MacArihnr,  268.  Or  tin 
dienejol  nuking  a  beqneet  toaparlicu-  influence  in  procnring  contract*.  Tool 
lar  penon ;  and  n  ma;  one  Totnoteer  ad-  Co.  v.  Norrig,  2  Wall.  46.  And  anj  con- 
rice  to  another  to  mairj  another  person ;  tract  the  pnrpoie  of  which  ii  to  laflneDoa 
bat  a  promiM  to  paj  for  inch  ferrice  ii  a  public  officer  or  bod;  to  fiiTOr  penoni 
Toid.  in  the  performance  of  hii  public  du^ 

"Applying  tbe  principle*    *tated    in  ii  roid,  on  gmund*  of  public  policy.   Or- 

tbeee  caae*  to  the  bill*  whicb  the  town  dineal  n.  Barrj,  24  Mi«t.  9.    The  *ame 

voted  to  pay,  it  ii  manifeit  tbal  aome  of  general  principle  will  be  found  applied  In 

tite  mmwy  wai  expended  for  object!  that  the  fallowing  caaei :  Swayze  v.  HqU,  8  N. 

are  contrary  to  public  policy,  and  of  a  J.  54;  a.  c.  14  Am.  Dec.  899;   Woodn. 

■nat  reprehenaible  character,  and  which  McCuin,  6  Dana,  366 ;  Hatzfield  i>.  Oulden, 

contd  not,  therefore,  fhrm  a  legal  conttd-  T  Watu,  162 ;  Oil  d.  Davli,  12  La.  Ann. 

VBtioD  for  a  contract."  219;    Power*   „.  Skinner,   34   Vt.   274; 

See,  further,  a  fall  diicauion  of  the  Frankfort  v.   Wiuterport,   54   Me.    250; 

auDC  subject,  and  reaching  the  aame  con-  Boae  r.  Trout,  21  Barb.  861 ;  Devlin  v. 

doaion,  by  Mr.  Joitice  Grier,\n  Marshall  Brady,. 82  Barb.  618;  Oicanyan  s.  Arm* 

V.  B^timore  &  Ohio  R.  It.  Co.,  16  How.  314.  Company,  lOS  U.  8. 261 ;  Meguire  d.  Cot- 

A  >ale  of  a  town  ofHce,  tlioagh  by  tbe  win,  S  UacArthur,  81.    See  further,  po$t, 

town  itsdf,  camiot  be  tbe  conaideration  *616,  note. 

for  a  contract.    Meredith  r.  Ladd,  2  N.  H.  '  Art.  4,  j  28. 

U7.    See  Carleton  s.  Whilcher,  5  N.  H.  '  Art.  8,  §  26.    In  Arkania*  there  ia  a 

196;    Eddy  v.  Capron,  4  R.  L  804.      A  *lmilar  proviaion,   limiting    the  time  to 

town  cannot  incur  expeoM*  in  oppoaing  ttiree  day*.    Art.  6,  g  24. 

before  a  leglaUtiTc  eomiultEee  a  dirlaion  *  A  practice  haa  sprung  up  of  evading 

of  tbe  territorial  limits :    Weatbrook  v.  these  conititutional  proTJaiona  by  inlro- 

Dccring,  68  Me.  231 ;  or  to  pay  the  ex-  ducing  a  new  bill  after  the  time  ha*  ex- 

penses  at  a  committee  to  procure  the  an-  pired  when    it  may  constitutionally  be 

naxalkat  of  tfao  town  to  another ;  Mlnot  done,  a*  an  amendment  to  some  pending 
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For  the  same  reason  it  is  required  by  the  constitntioiis  of  seTergl 
of  the  States,  ihat  no  bill  shall  have  ihe  force  of  law  until  on  three 
several  days  it  be  read  in  each  house,  and  free  discussion  allowed 
thereon ;  unless,  in  case  of  urgency,  four-fifths  or  some  other 
specified  majority  of  the  house  shall  deem  it  expedient  to  dispense 
with  this  rule.  The  jounials  which  each  house  keeps  of  its  pro- 
ceedings ought  to  show  whether  this  rule  is  complied  with  or  not; 
but  in  case  they  do  not,  the  passage  in  the  manner  provided  by 
the  constitutioD  must  be  presumed,  in  accordance  with  the  gen- 
eral rule  which  presumes  the  proper  discbarge  of  official 
[*  110]  duty.^    *  In  the  reading  of  a  bill,  it  seems  to  be  sufficient 

bill,  the  whole  of  which,  except  tlie  enact-  of  the  conatitution  hu  been  utufled. 
tag  cUiue,  i«  itruek  oat  to  make  wa;  for  And  tee  R<nui  v,  Lyoch,  68  DL  180.  Cat- 
it  Thiu,  the  member  who  thinlu  he  ma;  tra.  Slate  v.  McConnell,  3  Lea,  MI ;  81e«- 
poadblj  have  occaaion  for  the  iimtiduu-  (ing  ii.  GalveitOD,  42  Tex.  641.  The 
tioD  of  a  new  bill  after  the  coDilitutioDal  clauie  in  the  ConidtutioD  of  Ohio  It: 
period  hai  expired,  takei  care  to  intro-  "BTeiy  bill  thall  befQllj  and  dlatJnetlT 
dvce  aham  billi  in  due  aeaioD  which  be  read  on  three  different  dayi,  unleai,  ia 
on  uaeai  Itoclu  to  graA  upon,  and  wliich  uaaeof  nrgencj, three  foonbg  of  IhehMlM 
he  naea  irreipecliTe  of  their  oharacter  or  in  whichltthaUbepeDdiogihalldiapeaiA 
ooDtent*.  The  iham  bill  is  perhap*  a  bill  with  thb  rule  i "  and  In  Hiller  v.  State,  8 
to  incorporate  the  citj'  of  Blem.  One  of  Ohio  St.  4T6,  and  Pim  r.  Hichol»)n,  0 
the  member'a  conitiiuenlj  i^plle*  to  him  Ohio  St.  170,  thle  provulon  wai  held  to 
for  legiilatire  permiuion  to  conitrnct  a  t>e  merely  diFector;.  The  diititKitum 
dam  BcrotB  the  Wild  Cat  River.  Forth-  with  which  uiy  bill  niuit  be  read  cannot 
with,  b7  amtudmrnt,  the  blU  entitled  a  bill  potaibly  be  deOned  hj  any  taw  ;  and  it 
fo  incorporate  the  ci^  of  Stam  hai  all  mnit  alwaji,  from  the  nccetaity  of  tiie 
after  the  enacting  clanae  itricken  ont,  and  caie,  reit  with  the  booie  to  determine 
it  U  made  Co  prorlde,  a«  Iti  lole  object,  flnalty  whether  in  this  particular  the  con- 
that  John  Doe  majconitnict  a  dam  acroaa  Blitution  ha*  been  complied  with  or  not; 
the  Wild  Cat.  With  tbii  title  and  in  thit  but  the  rale  mpectlng  three  leTeral  read- 
form  it  It  pM*ed  ;  but  the  home  then  tngi  ondiflerent  da]'iiiipeciflc,andcapa- 
conilderatelj  amendt  the  title  lo  corre-  ble  of  being  predaely  complied  with,  and 
•pond  with  the  porpote  of  the  bill,  and  we  do  not  lee  bow,  eren  under  the  thIm 
the  law  1)  paawd,  and  the  conititution  at  applied  to  ilatutei,  it  can  be  regarded  ma 
the  aame  time  saved  1  Thli  trick  i«  ao  director/  merely,  provided  it  has  a  pnr- 
traniparent,  and  so  clearly  in  violalion  of  pose  beyond  the  mere  regular  and  orderly 
tlte  constitution,  and  the  evidence  at  the  trannction  of  buslneas.  That  it  hai  «nch 
same  time  Is  so  fully  spread  upon  the  a  purpose,  that  it  is  designed  to  prevent 
record,  that  it  It  a  matter  of  turprise  lo  hasty  and  Improvident  legisUtlon,  and  U 
find  it  to  often  r«>wled  to.  At  to  what  therefore  not  a  mere  rule  o*  order,  but 
is  admlsiibU  at  an  amendment,  tee  At-  one  of  protection  to  the  publio  interesta 
tomey-Oeneral  e.  Barton  (Hlch.),  11  N.  and  to  the  citiaens  at  large,  is  very  clear; 
W.  Rep.  867.  and  independent  of  the  qnettion  whether 
1  Supervisors  of  Schayler  Co.  b.  Peo-  definite  oonadtntional  principles  can  be 
pie,  36  Hi.  181;  Miller  a.  Sute,  S  Ohio  dispensed  with  in  anyeate  on  the  gronnd 
St.  476.  In  People  o.  Statue,  86  RL  121,  of  their  being  merely  directory,  we  can- 
it  it  laid  the  courts  should  not  enforce  a  not  tee  how  tliis  can  be  treated  at  any- 
legislative  act  unless  there  Is  record  evi-  thing  bat  mandatory.  See  People  b. 
dence,  from  the  jonmals  of  the  two  Campbell,  Slit.  466;  HcCnlioch  r. Sute, 
houses,  that  every  material  requirement  11  Ind.  424;  WeiUi>.K«nfleld,64Cal.lll. 
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to  read  the  written  document  that  is  adopted  by  the  two 
houses ;  even  though  Homethiiig  else  becomes  law  in  consequence 
of  its  poeeage,  and  by  reaaon  of  being  referred  to  in  it.'  Thus,  & 
Btntute  which  incorporated  a  military  compajiy  by  reference  to 
its  constitution  and  by-laws,  was  held  valid  notwithBtanding  the 
constitutJon  and  by-laws,  which  would  acquire  the  force  of  law 
by  it«  passage,  were  not  read  in  the  two  houses  as  a  part  of  it.* 
Bat  there  cannot  be  many  cases,  we  should  suppose,  to  which 
tiiis  ruling  would  be  applicable- 
It  is  also  provided  in  ^e  constitutions  of  some  of  the  States  that, 
on  the  final  passage  of  every  bill,  the  yeas  and  nays  shall  be  entered 
on  the  joDrnal.  Sach  a  provision  is  designed  to  serve  an  impor- 
tant purpose  in  compelling  each  member  present  to  assume  as  well 
as  to  feel  his  due  share  of  responsibility  in  legislation  ;  and  also  in 
furnishing  definite  and  conclusive  evidence  whether  the  bill  has 
been  passed  by  the  requisite  majority  or  not.  "  The  constitution 
prescribes  this  as  the  test  by  which  to  determine  whether  the 
reqtuaite  number  of  members  vote  in  the  affirmative.  The  office 
of  the  journal  is  to  record  the  proceedings  of  the  house,  and 
autJienticate  and  preserve  the  same.  It  must  appear  on  the  face 
(rf  the  journal  that  the  bill  passed  by  a  constitutional  majori^. 
These  directions  are  all  clearly  imperative.  They  are 
*  expressly  enjoined  by  the  fundamental  law  as  matters  [•  141] 
of  substance,  and  cannot  be  dispensed  with  by  the  legis- 
Uture."  * 

For  the  vote  required  in  the  passage  of  any  particular  law 
the  reader  is  referred  to  the  constitutiom  of  his  State.  A  simple 
majority  of  a  quorum  is  sufficient,  unless  the  constitution  estab- 
lishes some  other  rule ;  and  where,  by  the  constitution,  a  two- 
thirds  or  three-fourths  vote  is  made  essential  to  the  passage  of  any 

>  D«w  >.  CnnniiiBhuti,  28  Ala.  468.  put  go  their  pasaage  logetber,  the  7eai 

*  Bibb  County  Loan  Atiaciation  v.  and  naji  being  once  called  for  them  all, 
Kicharda.  SI  Oa.  6B2.  Aod  aeo  Fulford  thongh  the  joonutl  li  made  to  itnle 
K  Fir*  Department,  81  Mich.  158.  falnl;   a  aeparate  ToCe  on    each.     We 

*  Spangler  r.  Jmcabj,  li  HI.  397  i  Bu-  need  hardly  taj  Uiat  thii  i>  a  manileM 
perviaon  of  Schoyler  Co.  u.  People,  26  vioLation  of  tbe  conititntiDn,  which  re- 
lU.  18S;  Byan  c.  Lfnch,  86  HI.  160;  qnirei  aeparate  action  in  STery  caie,  and 
Steckcrt  v.  Eait  Saginaw,  22  Mich.  104 ;  that,  when  raurted  to,  It  ii  tunall]'  for  the 
People  r.  Commiaiionen  of  Bigbwafc,  M  purpose  of  avoiding  another  provlBion  of 
M.  T.  276.  For  a  peculiar  case  see  Diri-  the  conititntiDD  which  leeka  to  preclude 
■ioQ  cf  Howard  Conntj,  15  Kan.  1D4.  "log>n)lling"  legiilatlon,  bj  forbidding 
Tbere  have  been  caaea,  as  we  liappen  to  the  Ineoipontion  of  distlnat  nieaanrei  Id 
bow,  in  which  leTeral  billi  haTc  been  one  and  the  aame  ttatute. 
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particular  class  of  bills,  two-thirds  or  three-fourths  of  a  quorum 
will  be  understood,  unless  the  terms  employed  clearly  indicate 
that  this  proportion  of  all  the  members,  or  of  all  those  elected,  is 
intended.' 

The  lUie  of  a  StatiOe. 

The  title  of  an  act  was  formerly  considered  no  part  of  it ;  and 
although  it  might  be  looked  to  as  a  guide  to  the  intent  of  the  law- 
makers when  the  body  of  the  statute  appeared  to  be  in  any  respect 
ambiguous  or  donbtful,^  yet  it  could  not  enlarge  or  restrain  the 
provisions  of  the  act  itself,'  and  the  latter  might  therefore  bo 
good  when  that  and  the  title  were  in  conflict.  The  reason  for 
this  was  that  anciently  titles  were  not  prefixed  at  all,  and  when 
afterwards  they  came  to  be  introduced,  they  were  usually  pre- 
pared by  the  clerk  of  the  house  in  which  the  bill  first  passed,  and 
attracted  but  little  attention  from  the  members.  They  indicated 
the  clerk's  understanding  of  the  contents  or  purpose  of  the  bills, 
rather  than  that  of  the  house ;  and  they  therefore  were  justly 
regarded  as  furnishing  very  httle  insight  into  the  legislative  inten- 
tion. Titles  to  legislative  acts,  however,  have  recently,  in  some 
States,  come  to  possess  very  great  importance,  by  reason  of  con- 
stitutional provisions,  which  not  only  require  that  they  shall  cor- 
rectly indicate  the  pui-pose  of  the  law,  but  which  absolutely  make 
the  title  to  control,  and  exclude  everything  from  effect  and  oper- 
ation as  law  which  is  incorporated  in  the  body  of  the  act,  but  is 
not  within  the  purpose  indicated  by  the  title.  These  provisions 
are  given  in  the  note,  and  it  will  readily  be  perceived  that  they 
make  a  very  great  change  in  the  law.* 

'  SonChwortb  e.  Palmjra  &  JackioD-  aceoiiDt   to  be  excluded   in    the  count 
burg  R.  B.  Co.,  2  Mich.  287  ;  Stfte  v.  8>n«rlee  v.  Stn  Franciico,  22  Cftl.  314. 
HcBdde,  4  Ma.  803;  b.  c.  29  Am.  Dec.         >  Unltei]  Butei  ».  Patmer,  S  Wheat. 
636.    By  moat  of  the  conititulion*  either  filO;   Burgett  o.  But^II,  1   Ohio,   460; 
■11  the  laws,  or  lam  on  aome  particalar  Mundt  v.  Sheboygan,  &c.  R.  R.  Co.,  31 
■ubjects,  are  required  to  he  adopted  by  a  Wis.  461 ;  Eaatman  b.  McAlptn,   1  Oa. 
majority  tdIb  or  lome  other  proportion  1G7 ;  Cohen  n.  Barrett,  6  Call.  196 ;  Qtr- 
of  "  sU  the  member!  elected,"  or  of  "  the  rigas  v.  Board  of  Com'n.  SS  Ind.  66 ;  Mat- 
whole  repreaen  Cation."    These  and  limilar  ter  of  Hiddietown,  62  N.  T.  196.     See 
phra«ea   require  all   the  memtKn  to  be  Uwarria  on  Statutea,  602. 
taken  into   acconnt  whether  preaent  or         ■  Hadden   c.  The   Collector,  6  WalL 
□oL    Where  a  majority  of  all  the  mem-  107.     Compare   United   State*  d.  Union 
bera  elttUd  la  required  In  tlie  pasaage  of  a  Fadfle  R.  R.  Co.,  91  D.  S.  Rep.  72. 
law,  an  ineligible  person  li  not  on  tbat         *  The  ConatitntlonB  of  MinneMta,  Kan- 
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*  Id  oon^deiing  these  proTisiona  it  is  impoitant  to  [*  142j 
regard, — 

1.  Z^  evilt  designed  to  be  remedied.  Tlie  Constitution  of  Nev 
Jeraey  refers  to  thege  as  "  the  improper  influences  which  may 
result  from  intermixing  in  one  and  the  same  act  suoh  things  as 
have  DO  proper  relation  to  each  other."  In  the  language  of  the 
Supreme  Court  of  Louisiana,  speaking  of  the  former  practice: 
"  The  title  of  an  act  often  afforded  no  cine  to  its  contents.  Im- 
portant general  principles  were  found  placed  in  acts  private  or 
local  in  their  operation ;  provisions  conceruing  matters  of  practice 
or  judicial  proceedings  were  sometimes  included  in  the  same 
statute  with  matters  entirely  foreign  to  them,  the  result  of  which 
was  that  od  maDy  important  subjects  the  statute  law  had  become 
almost  uDintelligible,  as  they  whose  duty  it  has  been  to  examine 
or  act  under  it  can  well  testify.  To  prevent  any  further  acou- 
mulatioD  to  this  chaotic  mass  was  the  object  of  the  constitutional 

Ma,  Muyland,  Kentnckj,  Nebraska,  and  an  act  which  ihall  not  be  expreased  In 

Ohio  proTide  that "  no  lav  shall  embrace  the  title,  iucb  act  ahall  be  void  onl;'  aa  to 

more   tban   me  inbject,  irhich  shall  be  lO  nucli  thcreot  as  iliall  not  be  expreated 

eiprawd  in  It*  title."     TboM  of  Hichl-  in  the  title."    The  Conatitulion  of  Nevada 

gan,  New  Jenef,  Louiiiana,  and  Texas  provides  that  "eTerj  law  enacted  by  the 

•re  aimilar,  inbttitutingf  the  word  ofrr'aet  legiilature  ihall  embrace  but  one  labjec^ 

fbc  BibjeeL     The  Coaitltntioiii  of  South  and  matten  properly  connected  therewith, 

Camlina,  Alabama,  Tenneeiee,  Arkansas,  which  anbject  sliall  be  briefly  eiprewed 

wA  California  contain  timilar  provisions,  in  the  title."     The  Constilations  of  New 

Hw  CoQstitatimi  of  New  Jersey  provide*  York  and  Wisconain   provide  that  "do 

IImU,"  to  avoid  improper  Infiaences  which  private  or  toca!  bill  which  may  be  passed 

may  result  from  intermixing  in  one  and  by   the   legislatare   shall  embrace    more 

tbe  same  act  sach  things  aa   baVe  uc  than  one  aubject,  and  that  shall  be  ei- 

propw  rebttioD  to  each  other,  ever?  law  preased  in  the  title."    Tbe  Constitution 

•hall  embrace  but  ooe  object,  and  that  of  Liinois  la  similar  to  that  of  Ohio,  with 

•ball  be  expreased  in  the  title.''    The  Con-  the  addition  of  the  saving  clause  found  in 

•titntion  of  Mlssonri  contains  the  follow-  the  Constitution  of  Indiana.     The  pro- 

ioK  inovision  :  "No  bill  (except  general  vision  in  tlie  Constitntioii  of  Colorado  la 

qipropriation  bills,  which  maj  embrace  similar  to  that  of  Mtssonri.     In  Pennsyl. 

tbe  variona  subjects  and  accounts  for  aod  vania  the  provision  is  that "  no  bill  except 

on  Boconnt  of  which  moneys  are  appro-  general  appropriation  bills  shall  be  passed 

prialed,  and  except  bills  passed  under  the  containing  more  than  one  subject,  which 

third  subdivision  of  section  44  of  this  arti-  ahail  be  clearly  expressed  In  its  title." 

cle)  ahall  contain  more  than  one  subject.  Const,  of  IS&S.     Whether  the  word  oAj'n* 

which  sliall  be  clearly  expressed  in  ita  is  to  have  any  different  construction  from 

title."     The  exception  secondly  referred  the  word  mAjecf,  as  used  in  these  provi- 

lo  i*  to  bills  for  Fi'ee  public-school  pur-  sions,  is  a  question  which  may  some  tine 

poaes.     The  Constitutions  of  Indiana,  Ore-  require  discussion  ;  but  a*  it  is  evidently 

gon,  and  low*  provide  that  "  every  act  employed  for  precisely  the  tame  purpose, 

shall  embrace  but  one  subject,  and  mat-  it  would  seem  that  it  ought  not  to  have. 

tei«  property  connected  therewith,  which  Compare  Hingle  v.  State,  24  Ind.  28,  and 

•abject   ahall   b«  expressed  in  the  title.  People  v.  I«wrenoe,  S6  Barb.  177. 
Bui  if  an;  sabjeci  shall  be  embnced  fa) 
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prorisioB  aoder  coosideratioD."  ^  The  Supreme  Court  of  Michigan 
say:  "  The  history  and  purpose  of  this  conBtitutiooal  pro- 
['1483  'iBion  are  too  well  understood  to  require  any  •  elucidation 
at  oar  ha^ds.  The  practioe  of  bringing  together  into  one 
bill  Bubjecta  diverse  in  their  nature  and  having  no  necessary  con- 
nection, with  a  view  to  combine  in  their  favor  the  advocates  of  all, 
and  thus  secure  the  passage  of  several  measures,  no  one  of  which 
could  succeed  upou  its  own  merits,  was  one  both  corruptive  of  the 
legislator  and  dangeroos  to  the  State.  It  was  scarcely  more  so, 
however,  than  another  practice,  also  intended  to  be  remedied  by 
this  provision,  by  which,  through  dexterous  manf^ement,  clauses 
were  inserted  in  bills  of  which  the  titles  gave  no  intimation,  and 
their  paes^e  secured  through  legislative  bodies  whose  members 
were  not  generally  aware  of  their  intention  and  effect.  There  was 
no  design  by  this  clause  to  embarrass  legislation  by  making  laws 
unnecessarily  restrictive  in  their  scope  and  operation,  and  thna 
multiplying  their  number ;  but  the  framers  of  the  constitution 
meant  to  put  an  end  to  legislation  of  the  vicious  character  referred 
to,  which  was  little  less  than  a  fraud  upon  the  public,  and  to  re- 
quire  that  in  every  case  the  proposed  measure  should  stand  upon 
ita  own  merits,  and  that  the  legislatura  should  be  fairly  satisfied 
of  its  design  when  required  to  pass  upon  it.""  The  Court  of 
Appeals  of  New  York  declare  the  object  of  this  provision  to  bo 
"  that  neither  the  members  of  the  legislature  nor  the  people  should 
be  misled  by  the  title."'  The  Supreme  Court  of  Iowa  say :  *'  Tho 
intent  of  this  proviuon  of  tlie  constitution  was,  to  prevent  the 
union,  in  the  same  act,  of  incongruous  matters,  and  of  objects 

*  Walker  n.  Caldwell,  4  La.  Ann.  208.  of  G«iiend  Junes  Jacluoa,  and  that  ita 

See  Fletclier  d.  Oliver,  25  Ark.  208;  Al-  neoeuity  wai  ■aggeited  bj  the  Yazoo  act. 

brecht  D.  State,  8  Tex.  Ct.  Ap.  210 ;  a.  a  That  memorable  meMore  of  the  17th  of 

84  Am.  Rep.  737.  Jannar}'.  1796,   aa  it   well  knowo,  »aa 

'  People  E.  Mabaney,  IS  Hiub.  481.  amugeled  throagh  the  legiilature  under 

And  see  Board  of  Snperrlion  n.  Heenan,  the  caption  of  an  act  "for  the  payment 

2  Mich.  886 1  Davii  v.  Bank  of  Fulton,  81  of  the  late  Stale  troop*,"  and  a  deelara- 

Ga.  69;  Si.  Louii  c.  Tiefet,  42  Mo.  ^76;  Uon  in  it«  title  of  the  right  of  the  Sute 

State  D.  Loaatee,  9  Bazt,  6S4.     The  Con-  to  the  unappropriated  tetrilorj  thereof 

■tilution  of  Georgia  provided  that  "no  "for  the  protection  and  lupport  of  the 

lawoTordinanceihalipasicontaiDlngany  fh>ntler   aeltlemenCt."     The    Yazoo   act 

matter  different  from  what  la  expreaied  in  made  a  large  grant  of  landt  to  a  coinpan;^ 

the  title  thereof."   In  Hayor,&c.  of  Savan-  of  ipeculatora.     It  oonatitDted  a  prom- 

nah  V.  State,  4  Ga.  38,  Lvmpkin,  J.,  aayi :  Inent   subject   ot    controveriy   in   State 

"Iwould  obierve  that  the  traditionary  hia-  politici  for  many  yeara. 
tory  of  thli  clanie  It  that  it  wai  Inserted         ■  Sun  Mntual  Iniuraoce  Co.  v.  Mayor, 

Id  (be  ConititatioD  of  1796  at  the  Instance  Ao.  of  New  York,  8  N.  T.  339. 
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liftvii^  CO  cotmectioD,  no  relation.  And  with  tbis  it  was  designed 
to  prevent  surpriae  in  legialation,  by  having  matter  of  one  nature 
embneed  in  a  bill  whose  title  expressed  another."  ^  And  similar 
expressions  will  be  found  in  many  other  reported  cases.'  It  may 
thwefore  be  assumed  as  settled  that  the  purpose  of  these  provi- 
sions was ;  jirtt,  to  prevent  hodge-podge,  or  "  log-rolling  "  legis- 
lation ;  aeeond,  to  prevent  surprise  or  &aud  upon  the  legislatai6 
by  means  of  provisions  in  bills  of  which  the  titlea 
*  gave  no  intimation,  and  which  might  therefore  be  over-  [*  144] 
looked  and  carelessly  aud  unintentionally  adopted ;  and, 
tlurd,  to  &irly  apprise  the  people,  through  such  publication  of 
legislative  proceedings  as  is  usutdly  made,  of  the  subjects  of  leg- 
islation that  are  being  considered,  in  order  that  they  may  have 
opportunity  of  being  heard  thereon,  by  petition  or  otherwise,  if 
they  shall  so  desire. 

2.  The  particularity  required  in  ttating  the  o^'eet.  The  gen- 
end  purpose  of  these  provisions  is  accomplished  when  a  law  has 
but  one  general  object,  which  is  fairly  indicated  by  its  title.  To 
require  every  end  and  means  necessary  or  convenient  for  the 
accomplishment  of  this  general  object  to  be  provided  for  by  a 
separate  act  relating  to  that  alone,  would  not  only  be  unreason- 
able, but  would  actually  render  legislation  impossible.  It  has 
accordingly  been  held  tliat  the  title  of  "  an  act  to  establish  a 
police  government  for  the  city  of  Detroit,"  vres  not  objectionable 
for  its  generality,  and  that  all  matters  properly  connected  with 
tiie  establishment  and  efficiency  of  such  a  government,  including 
taxation  for  its  support,  and  courts  for  the  examination  and  triaJ 
of  offenders,  might  constitutionally  be  included  in  the  bill  under 
this  general  title.  Under  any  different  ruling  it  was  said,  "  the 
police  government  of  a  city  could  not  be  organized  without  a  dis- 
tioct  act  for  each  specific  duty  to  be  devolved  upon  it,  and  these 
eonid  not  be  passed  until  a  multitude  of  other  statutes  had  taken 
the  same  duties  from  other  officers  before  performing  them.  And 
these  several  statutes,  fragmentary  as  they  must  necessarily  be, 

>  Sute  D.  Count;  Jadge  of  D&tU  Co.,  otber  tliingt,  to  Mti«t  in  tbe  codiflcation 

2  iDWk,  28a     See  Sute  v.  Silver,  9  fie*,  of  tbe  Ibwb.     Indiuu  Central  RailrMtd 

SZT.  Co.  e.  Pott*,  7  Ind,  681 ;  Hingle  e.  SUIe, 

•See  Conner  v.  Mayor,  Ac.  at  Xeir  24  Ind.  28.   See  People  v.  Inilitution.&c., 

To^  5  N.  Y.  293 ;  DftTi*  «.  SUIe,  T  Md.  71  lU.  229 ;  Sute  r.  Ah  Sun.  1&  Ser.  27 ; 

Ul.    The  Supreoie  Court  of  Indian*  alto  a.  c.  87  Am.  Bep.  454 ;  Barriaon  v.  Snper- 

mdaratuid  the  prorinon  in  the  Cooatitn-  viaon,  61  WU,  646;  Albreclit  u.  SUle,  8 

tioM  of  that  State  to  be  deaipied,  aoaons  T«x.Ct  Ap.  216;  a.  c.  84  Aoa.  Bep.  7S7. 
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would  often  fail  of  the  intended  object,  from  the  inherent  diffi- 
culty in  ezpressiog  the  legisUtive  will  when  restricted  to  such 
narrow  bounds." '  The  generality  of  a  title  is  therefore  no  objec- 
tion to  it,  so  long  as  it  ia  not  made  a  cover  to  legislation  inoongm- 
ous  in  itself,  and  which  by  no  fair  intendment  can  be  considered 
as  having  a  necessary  or  proper  connection.'  The  legislature  must 
determine  for  itself  how  broad  and  comprehensive  shall  be  the 
object  of  a  statute,  and  how  much  particularity  shall  be  em- 
ployed  in   the    title    in   defining    it.°    One   thing,  however,  is 

>  People  ti.MmhaDer,13Mich.481,496.  roadi, rusted  (ome, and  prorided  for  the 

See  bIm  Horford  n.  Unger,  6  lowk,  B3,  re-location  of  othera.    The  court  tnatuned 

and  Whitinf;  tr.  Mount  Pleasant,  II  Iowa,  tbe  act.    "  The  object  of  aa  act  may  be 

462 ;  BHght  d.  McCullocli,  27  Ind.  228 ;  broader  or  narrower,  more  or  leu  exten- 

Hayor,  &c.  of  Annapoiit  d.  State,  80  Hd.  iiTe ;  and  the  broader  it  la,  the  more  par- 

112 ;  State  v.  Union,  33  N.  J.  3£0i  Hum-  ticaUn   wlU   it  embrace.  .  .  .  There   ia 

boldt  County  c,  Churchill  Co.  Commla-  nndoubtedl;  ^reat  objection  to  uniting  so 

sionen,  6  Ner.  30 ;  8uie  d.  SitTer,  9  Ner.  many  particular!  in  one  act,  bat  to  long 

227 ;  State  v.  Banion,  73  Mo.  76.  as  the;  are  of  the  aame  nature,  and  com« 

*  IndlanaCcntratKailroadCo.  u.Potta,  legitimately  under  one  general  determi- 
7  Ind.  661;  People  d.  Briggt,  60  N.Y.  56S;  nation  or  object,  we  cannot  lay  that  tb« 
Feoplef.  Wandi,  23Hicb.  386;  Washing  act  It  iinconilitutional."  P.  284.  Upon 
ton  Co.  i>.  Franklin  R.  R.  Co.,  34  Md.  169;  thii  luhject  see  Indiana  Central  Railroad 
Bern  t>.  Weber,  Bl  Dl.  288;  Johnian  n.  Co.  v.  Folta,  7  Ind.  681,  where  it  ia  con- 
People,  8S  III.  481;  Fuller  D.  People,  92  lidered  at  length.  AlaoBrewgteri:.  Sjra- 
IU.182;  KurU  D.  People,  33  Mich.  279.  cuw,  19  N.  Y.  110;  Hall  o.  Bnnle,  20  Ind. 

*  Woodaon  v.  Murdock,  22  Wall  861.  801;  People  r.  McCallum,  1  Neb.  182; 
Id  State  c.  Bowera,  14  Ind.  196,  an  act  Mauch  Chunk  s.  McGee,  81  Penn.  St  438. 
came  under  cooaide ration,  the  title  to  An  act  entitltd  "An  act  filing  the  time 
which  wai,  "  An  act  to  amend  the  fint  and  mode  of  electing  State  printer,  defln- 
■ectton  of  an  act  entitled  '  An  act  con-  ing  hii  dutiea,  fixing  compeniaiion,  and 
ceming  licemes  to  vend  foreign  merclian-  repealing  all  lawi  coming  in  conflict  with 
dice,  to  eiliibit  any  caravao,  tnenagerie,  thia  Act,"  was  aiutained  in  Walker  v.  Dun- 
clrcni,  rope  and  wire  dancing  puppet  ham,  17  Ind.  483.  In  State  u.  Young, 
■howi,  and  legerdemain,'  approred  June  47  Ind.  160,  the  lomewhat  atrict  ruling 
16,  1862,  and  for  the  encouragement  of  waa  made,  that  proriilona  paniahing  in- 
agricutture,  and  concerning  the  liceniing  toiicatinn  could  not  be  embraced  in  an 
of  «tock  and  exchange  brokers."  It  wa*  act  entitled  "To  regulate  the  sale  of  in- 
held  that  the  subject  of  the  act  «m  li-  toxicating  liquor*."  In  Snrtx  r.  People, 
cenaes,  and  that  it  was  not  nnconatita-  33  Mich.  279,  tbe  conititutional  proTiaioD 
tional  aa  containing  more  than  one  sub-  i*  said  to  be  "  a  rery  wire  and  wholesome 
Ject.  But  it  wai  held  also  that,  as  the  proTlaion,  Intended  to  prevent  legislalora 
licenses  which  it  authorised  and  required  from  being  entrapped  into  the  careless 
were  specified  in  tbe  title,  the  act  conld  paaaage  o(  bills  on  matters  foreign  to  the 
embrace  no  others,  and  consequently  a  ostensible  purpose  of  the  statute  aa  enti- 
proTiaion  in  the  act  requiring  concerts  to  tied.  Bat  it  is  not  designed  to  require 
be  licenaed  was  void.  In  State  t>.  County  the  body  of  the  bill  to  be  a  mere  repeti- 
Jndge  of  DatIs  County,  2  Iowa,  280,  tbe  tion  of  the  title.  Neither  ia  it  intended 
act  in  queatlon  wa*  entitled  "An  act  in  to  prevent  including  in  the  bill  such  tneana 
relation  to  certain  State  road*  therein  a*  are  reasonably  adapted  to  aecnre  the 
named."  'It  contained  alxty-sii  *ectlon*,  objects  indicated  by  the  title."  And  aee 
in  whlcb  It  esUbUafaed  tone  for^-alx  Horton  a.  The  Controller,  4  B.  C.  480. 
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«ry  •  plain ;  that  the  nse  of  the  words  "  other  purposes,"  [*  145] 
which  has  heretofore  been  so  common  in  the  title  to  acts, 
with  a  view  to  cover  anj  and  ever;  thing,  whether  connected 
with  the  main  purpose  indicated  by  the  title  or  not,  can  no  longer 
be  of  any  avail  where  these  provisions  exist.  As  was  said  by  the 
Supreme  Court  of  New  York  in  a  case  where  these  words  had 
been  made  use  of  in  the  title  to  a  local  bill :  "  The  words  '  for 
other  purposes '  must  be  laid  out  of  consideration.  Tbey  express 
DOthing,  and  amount  to  nothing  as  a  compliaQce  with  this  consti- 
tutional requirement.  Nothing  which  the  act  could  not  embrace 
without  them  can  he  brought  in  by  their  aid." ' 

S.  WJuU  u  end/raced  hy  the  title.  The  repeal  of  a  statute  on  a 
given  subject,  it  is  held,  is  properly  connected  with  the  subject- 
matter  of  a  new  statute  on  the  same  subject ;  and  therefore  a  re- 
pealing section  in  the  new  statute  is  valid,  notwithstanding  the 
title  is  silent  on  that  subject.'  So  an  act  to  incorporate 
a  railroad  *  company,  it  has  been  held,  may  authorize  [*  146] 
counties  to  subscribe  to  its  stock,  or  otherwise  aid  the 
construction  of  the  road.'  So  an  act  to  incorporate  the  Firemen's 
Benevolent  Association  may  lawfully  include  under  this  title  pro- 
No  provuion  in  k  ititala  harlng  Ditnrkl  Title,  bat  entitled  merely  "Ad  KCt  to 
connectioD  with  th«  iabject  exprened  la  tegBlize  and  KUtliorixe  tlie  aiKMinent  of 
Ifae  tille  mad  not  foreign  to  it,  la  to  be  itreet  im  prove  men  ts  Kod  ■■■eMmetita," 
decaicd  within  the  conititutionil  inhibi-  wsi  held  not  to  expreti  the  lubject,  be- 
lioD.  Johnton  d.  Higgiiu,  B  Met.  (K7.)  canae  fkiling  to  ipecify  the  locality.  Dar- 
fiSO;  HcRejnoldi  v.  KmmllluniM,  8  Buih,  kee  t>.  JaneiTille,  26  Wli.  697. 
4TT ;  Annapolii  e.  State,  30  Hd.  112;  Tut-  >  Gabbert  n.  RAilrond  Co.,  11  Tnd.  866. 
lie  V.  Stroat,  T  Minn.  466 ;  Ounler  o.  Dale  The  conititatlon  ander  which  this  decision 
Co,  44  Ala.  639 ;  Ex  parte  Upihaw,  45  wa*  made  required  tlie  Uw  to  contain  bot 
Al*.  at;  State  H.  Price,  60  Ala.  66»;  one  lubject,  anrf  matlen  properfy  amntelid 
Commonwealth  v.  Drewty,  15  Gratt.  1 ;  lierarith;  bat  the  ume  decision  wa(  made 
^ople  D.  Hnrlbnt,  24  Mich.  44;  State  under  the  New  Tork  Conititution,  which 
*.  Dnion,  88  H.  J.  SfiO;  State  c  Silrer,  omiti  the  words  here  llaliciced;  and  it 
9  NeT.  S27 ;  Burke  d.  Monroe  Co.,  77  HI.  may  well  be  doubted  whether  the  legal 
910;  Blood  v.  Hercelliott,  63  Penn.  St.  effect  of  the  proTislon  it  Taried  by  the 
801;  CommoDwealth  r.  Qreen,  68  Penn.  addition  of  those  words.  See  GtiUford  d. 
Sc  2X;  Walker  0.  Dnobam,  17  Ind.  Cornell,  IS  Barb.  616;  People  o.  Father 
483.  Matthew  Society,  11  Mich.  6T. 

■  Town  Ot  FUhkill  v.  Fishklll  and  ■  SuperTisori,  &c.  r.  People.  25  Dl.  181. 
Beakmati  Plank  Road  Co.,  22  Barb.  634.  80  a  provision  for  the  coals  on  appeal 
See,  to  the  same  effect,  Rjerson  r.  Utley,  f^m  a  Jostice  it  properly  connected  with 
IS  Uieb.  26S;  St.  Loali  v.  Tiefel,  42  Mo.  the  anl^ect  of  an  act  entitled  "ot  the 
678.  An  act  entitled  "An  act  to  repeal  cer-  election  and  qualiflcation  of  Jiiatieea  of 
lain  acta  therein  named,"  ia  vmd.  People  the  peace,  and  deflning  their  jurisdiction, 
V.  Mellen,  82  111.  181.  An  act,  having  for  powers,  and  duties  in  ciril  caaes."  Rob- 
tos  sole  object  to  legalise  certain  proceed-  inson  e.  SUpworth,  28  Ind.  811. 
tafa  of  lb*  Commoa  CoancU  of  Janet- 
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visions  for  lerjing  a  tax  upon  the  income  of  foreign  insanuce 
companies  at  the  place  of  its  location,  for  the  benefit  of  the  cor- 
poration.^ So  an  act  to  provide  a  homestead  for  widows  aod 
children  was  held  valid,  though  what  it  provided  for  was  the 
pecuniary  means  sufficient  to  purchase  a  homestead.^  So  an  act 
"  to  regulate  proceedings  in  the  000017  oi^i^  "  was  held  to  prop- 
erly embrace  a  provision  giving  an  appeal  to  tlie  District  Court, 
and  regulating  the  proceedings  therein  on  the  appeal.^  So  an  act 
entitled  "An  act  for  the  more  uniform  doing  of  township  business  " 
may  properly  provide  for  the  organization  of  townships.*  So  it  is 
held  that  the  changing  of  the  boundaries  of  existing  counties  is  a 
matter  properly  connected  with  the  subject  of  forming  new  coon- 
ties  ont  of  those  existing.'  So  a  provision  for  the  organization  and 
sitting  of  ooorts  in  new  counties  is  properly  connected  with  the 
subject  of  the  formation  of  such  counties,  and  may  be  included 
in  "  an  act  to  authorize  the  formation  of  new  counties,  and  to 
cliange  county  boundaries.*'*  Many  other  cases  are  referred  to  in 
the  note,  which  will  further  illustrate  the  views  of  the  courts  upon 
this  subject.  There  has  been  a  general  disposition  to  construe 
tile  constitutional  provision  liberally,  rather  than  to  embarrass 
legislation  by  a  construction  whose  strictness  is  unnecessary  to 
the  accomplishment  of  the  beneficial  purposes  for  which  it  has 
been  adopted.^ 


I  Firemen'!  Auociation  r.  LonuBbaiy,  tho  a.  Orr,  12  G*.  86 ;  Wheeler  e>.  Bute, 

21  lit.  511.  28   Qt.    e  i    Hill   V.   Commiwioners,  23 

*  SacceuiMi  of  I^iueUl,  9  L*.  Ann.  Ga.  203  ;  Jcaea  v.  Colrnnboi,  26  Gs. 
320.  aiO;   D«nh«m  v.  Holeman,  26  Ga.  183; 

*  Hurpbe;  b.  Menard,  11  Tex.  678.  Allen  c.  Tiion,  00  0*.  8T4 ;  Ez  pane 
See  State  V,  Ah  Sun,  15  Nev.  27;  i.  o.  Conner,  61  Ga.  671;  Biieiwick  t>.  Mnror, 
87  Am.  Rep.  464.  &c.  of  Brniuirkk,  61  Ga.  639 ;  People  r. 

*  Clinton  D.  Draper,  14  Ind.  396.  HcConn,  16  N.  Y.  68 ;  WiUiami  v.  People, 
■  Haggard  v.  Bawkini,  14  Ind.  299.  24  S.  Y.  406;  People  it.  AUen,  42  N.  T. 

And  lee  Dancombe  e.  Prindle,  12  Iowa,  1.  404 ;  Huber  d.  People,  49  N.  T.  132 ;  Peo- 

*  Brandon  t>.  Sule,  16  Ind.  197.  In  pie  v.  RovheBter,  50  S.  Y.  626 ;  Wenzler 
this  cate,  and  atw  in  State  i>.  Bowen,  U  v.  People,  68  N.  Y.  61fl;  People  v.  Dud- 
Ind.  196.  it  waa  held  that  U  the  title  to  ley,  68  N.  T.  323 ;  People  i>.  QnEgg.  fi» 
an  original  act  ia  aufflcient  to  embrace  N.Y.S3;  Harrliii.  People,  69  N.  Y.  699; 
the  matters  covered  by  the  provisioni  of  In  n,  Flatboih,  80  N.T.  398;  People  o. 
an  act  amendatary  thereof,  it  ia  nnneoea-  WiUaea,  60  N.  Y.  607 ;  Matter  ot  Met. 
larf  to  inquire  whether  the  title  ol  an  GaaUght  Co.,e&N.  Y.  526;  llailroad  Co. 
amendatory  act  would,  of  Itself,  be  lulH.  r.  Whlteneuk,  8  Ind.  217;  Wilkina  v. 
cienL  And  aee  Morford  v.  Unger,  8  Iowa,  Miller,  9  Ind.  100 ;  Foley  v.  Sute,  9  lod. 
82.  86S  ;  Gilleipie  t>.  Stale,  9  Ind.  880;  Me- 

I  Green  It.  Mayor,  &&,  R.  M.  Charlt  •rberterii.Price,llInd.l99;Iteedv.State, 

863;  UarUo  t>.  Broach,  6  Ga.  21;  Fro-  13Iiid.eii;  Bamjv.  Heory.U  Ind.SfiO; 
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•  4.    The  effect  if  the  title  emhraee  more  than  one  ohgect.  [*  147] 
FerhapB  in  those  States  where  this  constitutional  provision 

Igoe  r.  SUte.  U  Ind.  289;  Sturgeon  n.  269;   People  d.  Denaliy,  SO  Hich.  340; 

Hitcbeni,  22  Ind.  lOT :  Laner  v.  State,  22  People  v.  Uurlbut,  24  Mich.  44 ;  Eurtz  v. 

lud.  401;    Central  Flank  Road  Co.   v.  People,  83  Mich.  270;  Dorsej'i  Appeal, 

Hannainui,22Ind.484;GatTigiilii.Board  72    Penn.    St.    192;    Allegbeny   County 

oT  Commiuionen,  S9  Ind.  66 ;  McCaalin  Home'i  Ca>9,  77  Peon.  St,  77 ;  Morton  c. 

p.  State,  44  Ind.  161;  WiUiama  c.  State,  Comptroller-General,  4  S.C.  430;  Stale  v. 

4S  Ind.  300;  Jackson  v.  BeeTei,  68  Ind.  Gnn)ej',4S.  C.  620;  Norman  r.CurT}-,2T 

231;  Railroad  Co.  c.  Gregor;,  IS  III.  20;  Ark.  440;  Di  Tig  ion  of  Howard  County,  16 

Flremen'a   Araociation  v.  LounsbDry,  21  Kan.  194 ;  Simpson  v.  Baiiej,  3  Greg.  516. 

DL  611 ;   Ottawa  v.  People,  46  IIL  233;  In  DavU  ir.  Wooltwngh,  9  Iowa,  104, 

Presoott  c  Cilj  of  Chicago,  60  Ul.  121 ;  «d  act  entitled  "  An  act  for  reiising  and 

People  V.  Brislin,  BO  III.  428;  McAmiich  consolidating  the  laws  incorporating  the 

p.   HtsaiMippi,  Ac.  R.  R.  Co.,  20  low*,  city  of  Dnbuque,  and  to  establish  a  city 

388;  SuieD.Sqnirei, 26  Iowa,  340;  Chiles  court  therein,"  was  held  to  express  by  iu 

B.  Drake,  2  Met.  (Ky.)  146;   PbiUipi  o.  title  but  one  object,  which  was,  the  re»is- 

Btidge  Co.,  2  Met.  (Ky.)  219;  LouisTJlle,  ing  aod  congolidating  the  laws  iocorpo- 

Ac.  Co.  B.  BAllard,  2  Met.   (Ky.)   177;  rating  the  dty;  and  tlie  city  court,  not 

Phillips  V.   Covington,  &c.   Co.,  2  Met.  bang  an  nnuiual  tribunal  in  such  a  ma- 

(K7.)219:  Chilesr.  Monroe, 4Met.(K7,)  nicipality,  might  be  proTided  for  by  the 

7S;  Hind  D.  Rice,  10  Butb,  628;  Cannon  act,  whe^er  mentioned  in  the  title  or  not. 

V.  Hemphill,  7  Tex-  1S4 ;  Battle  n.  How-  "  An  act  to  enable  the  superrison  of  tha 

*rd,  13  Tex.  846;   Robinson  d.  State,  16  city  and  county  of  New  York   to  raise 

Tex.  811:  Antonio  d.  Gould,  34  Tex.  49 ;  money  by   tax,"    proTided    for   raising 

Ex  pane  Sogg,  86  Tex.  14;  State  n.  Sha.  money  to  pay  judgments  then  existing, 

die.  41  Tex.  404;  State  a.  McCracken,  42  and  also  any  thereafter  to  be  recovered; 

Tex.  883 :  lAefon  n.  Dufoe,  0  La.  Ann.  and  it  also  contained  the  further  prori- 

SS9;  State  v.  Harrison,  11  La.  Ann.  722;  aion,  that  whenever  the  controller  of  the 

Bonier  p.  Steele.  13  I^.  Ann.  433;  Wil-  city  «faould  have  reason  to  believe  that 

Uama  e.  Payson.  14  La.  Ann.  7 ;  Wisnen  any  judgment  then  of  record  or  tliere- 

r.  Monroe,  26  La.  Ann.  698 ;  Whited  e.  after  obtained  had  been  obtained  by  cot- 

If  wil,  36  Im.  Ann.  668 ;  State  v.  Lafayette  lusion,  or  wa<  founded  in  fraud,  he  should 

Comity  Court,  41  Mo.  221 ;  State  v.  Mil-  take  the  proper  and  necessary  means  to 

ler,  46  Ho.  495;  State  o.  Gut,  13  Minn,  open  and  reverse  the  same,  &c.     Thit 

Ml;  Stiurt  d.  RintelU,  14  Minn.  624;  provision  was  lield  constilutionai, as  prop- 

kfUls  tr.  CharietOD,  29  Wis.  400 ;  Evans  v.  erly  connected  with  the  subject  indicated 

Sbaipe,  29  Wis.  664;   Single  e.  Super-  by  the  title,  and  necessary  to  conflne  the 

vison  of  Marathon,  38  Wis.  363;  Harrl-  payment*  of  the  tax  to  the  objects  for 

•on  r.  Supervisors,  61  Wis.  645 ;  People  v.  which  the  moneys  were  intended  to  be 

McCallum,  1  Neb.  182;  Smails  B.White,  raised.   Sharpo.Mayor,&c.of  New  York, 

4  Neb  358;  Cutlip  r.  The  Sheriff  3  W.  31  Barb.  572.  In  O'Leary  v.  Cook  Co., 
Va.  688 ;  ShieldT  v.  Bennett,  B  W.  V».  28  HI.  684,  it  was  held  that  a  clause  in  an 
74;  Tuscaloosa  Bridge  Co.  n.  Oimstead,  act  incorporating  a  college,  prohibiting 
41  Ala.  B;  Weaver  o.  T.«piely,  48  Ala.  the  sale  of  ardent  spirits  within  a  dis- 
S4  ;  Ex  parte  Upshaw,  45  Ala.  234  ;  tance  of  four  miles,  was  so  germane  to 
Lockhart  o.  Troy,  48  Ala.  678;  Walker  the  primary  object  of  the  charter  as 
r.  State,  49  Ala.  329;  Simpson  v.  Bailey,  to  be  properly  included  within  It.      By 

5  Oreg.  615;  Pope  o.  Phifer,  S  Heisk.  tlie  firat  section  of  "an  act  for  the  relief 
«82;  Cannon  b.  Mathes,  8  Heisk.  604;  of  the  creditora  of  the  Lockport  and  Ni- 
Stete  r.  Newark,  34  H.  J.  264;  GiObrd  agara  Falls  Railroad  Company,"  it  waa 
V.  B-  H.  Co,  10  N.  J.  Eq.  171 ;  Keller  made  the  duty  of  the  president  of  the 
v.8tate,n  Md.626;  Parkinson  p.  State,  corporation,  or  one  of  the  ditecton  to  be 
U  Hd  184;   Ryerson  v.  Utley,  16  Mich,  appointed  by  the  president,  to  advertise 
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[*  148]  is  limited  *  in  its  operation  to  jmrBte  and  local  bills,  it 
might  be  held  that  an  act  was  not  void  for  embraoiog  two 
or  more  objects  which  were  indicated  by  its  title,  provided  one 
of  them  only  was  of  a  private  and  local  nature.  It  has  been  held  in 
New  York  that  a  local  bill  was  not  void  because  embradng  general 
provisions  also ; '  and  if  they  may  constitutionally  be  embraced  in 
the  act,  it  is  presumed  they  may  also  be  coustitutionally  embraced 
in  the  title.  But  if  the  title  to  the  act  actually  indicates,  and  tlie 
act  itself  actually  embraces,  two  distinct  objects,  when  the  consti- 
tution says  it  shall  embrace  but  one,  the  whole  act  must  be  treated 
as  void,  from  the  manifest  impossibility  in  the  court  choosing 
between  the  two,  and  holding  the  act  valid  as  to  the  one  and 
void  as  to  the  other.' 

5.  rfie  effect  where  the  act  is  broader  than  the  title.  But  if  the 
act  is  broader  than  tlie  title,  it  may  happen  that  one  part  of  it  can 
stand  because  indicated  by  the  title,  while  as  to  the  object  not 
indicated  by  tbe  title  it  must  fail.  Some  of  the  State  constitu- 
tions, it  will  be  perceived,  have  declared  tiiat  this  shall  be  the 
rule ;  but  the  declaration  was  unnecessary ;  as  the  general  rule, 
that  so  much  of  the  act  as  is  not  in  conflict  with  the  constitution 
must  be  sustained,  would  have  required  the  same  declaration 
from  the  courts.    If,  by  striking  from  the  act  all  that  relates  to  the 

and  ■ell  the  real  and  penonal  eitate,  in-  ftmendmeiita  tiiereto;  tnd  to  appoint  an 

duding  the  fHmchiie  of  the  companj,  at  ^lectton,  cliaoie  directors,  and  orgsnlw  ■ 

patdic  anctioD,  to  the  highest  bidder.     It  corpontdon  anew,  with  the  lante  power* 

waa  then  declared  that  the  lale  ahould  be  ai   the  eiiiting  company.      There   was 

abaolate,  and  that  It  ahould  reit  in  the  Mien  a  proTiao.  that  nothing  in  the  act 

parchaaer  or  pamhuer*  of  tlie  ptttperly,  ahould  impair  or  affect  the  anbacriptioDa 

real  or  peraonal,  of  the  company,  all  the  for  new  itock,  or  the  oUigationa  or  Uabil- 

ftanchiM,  rights,  and  pnrilegea   of  the  itie*   of   the  company   which   had   been 

corporation,  aa  fallf  and  ai  abgolutelj  ai  made  or  incurred  In  the  exteniion  of  the 

the  aame  were  then  poaaeaied    by   the  road  l^om  Lockport  to  Kocheiler,   &«. 

company.     The  money  ariaing  from  the  Hie  whole  act  waa  held  to  be  conatitn- 

aale,  after  paying  cosU,  woi  to  be  applied,  tlonal.     Moaier  ■>.  Hilton,  16  Barb.  667. 

first,  to  the  payment  of  a  certain  jndg.  AodaeeMiilan.  Charlelon,29  Wis.  400. — 

ment,and  then  tootlierlleni  according  to  a  rery  liberal  caae;  Erlinger  r.  Boneaa, 

priority ;  and  the  anrplua,  if  any,  waa  to  61  II).  94 :  State  e.  Newark,  SI  N.  J.  2SS ; 

be  divided  mlahly  among  the  other  cred-  Smith  i:.  Commonwealth,  H   Bash,  108; 

itors,  and  then,  if  there  ilionld  be  an  orei^  State  R.  St.  Loaia  Cathedral,  28  Im.  Aon. 

ping,  it  wM  to  be  divided  ratably  among  720;    Simpson  d.  Bailey,  8   Oreg,  616; 

the  then  itockholders.     By  the  set.-ond  Ndflng  v.  Pontiac,  60  Dt.  172. 

section  of  the  act,  it  was  declared  that  '  People  o.  McCann,  16  N.  T,  68. 

the  purchaser  or  purchasers  shoald  have  *  Antonio  o.  Gould,  84  Tei.  49 ;  State 

the  right  to  sell  and  distribute  stock  to  the  d.   HcCracken,   42  Tex    888.      All   the 

fall  amount  which  waa  authorized  by  the  cases  mMgnise  this  doctrine. 
■ut   of  incorpwatioB,  and    the    aererld 
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object  not  indicated  b;  the  title,  that  which  is  left  is  complete  in 
itself,  sensible,  capable  of  being  executed,  and  vholly  independent 
of  that  which  is  rejected,  it  must  be  Bustained  as  consti- 
tutional. 'The  principal  questions  in  each  case  will  [•149] 
therefore  be,  whether  the  act  is  in  troth  broader  than 
the  title  ;  and  if  so,  then  whether  the  other  objects  in  the  act  are 
BO  intiinately  connected  with  the  one  indicated  by  the  title  that 
the  portion  of  t^e  act  relating  to  them  cannot  be  rejected,  and 
leave  a  complete  and  sensible  enactment  which  is  capable  of  being 
execnted.* 

As  the  legislature  may  make  the  title  to  an  act  as  restrictire  as 
they  please,  it  is  obvious  that  they  may  sometimeB  so  frame  it  as 
to  preclude  many  matters  being  included  in  the  act  whiijh  might 
with  entire  propriety  have  been  embraced  in  one  enactment  with 
the  matters  indicated  by  the  title,  bat  which  must  now  be 
excluded  because  the  title  has  been  made  unnecessarily  restrictive. 
The  courts  cannot  enlarge  the  scope  of  the  title  ;  they  are  vested 
with  no  dispensing  power  ;  the  constitution  has  made  the  title  the 
conclusive  index  to  the  legislative  intent  as  to  what  shall  have 
operation  ;  it  is  no  answer  to  say  that  the  title  m^ht  have  been 
made  more  comprehensive,  if  ia  fact  the  legislatnre  have  not  seen 
fit  to  make  it  so.  Thus,  "  an  act  concerning  promissory  notes 
and  bills  of  exchange  "  provided  that  all  promissory  notes,  bills  oi 
exchange,  or  other  inttmmenU  in  writif^,  for  the  payment  of 
money,  or  for  the  delivery  of  specific  articles,  or  to  convey  prop- 
erty, or  to   perform  any   other  stipulation   therein   mentioned, 

1  Pec^b  IL  Brigg*,  60  N.  T.  56s.    See  Lockport  c.  OajIord.Ol  HI.  276;  Middle- 

Vu  Riper  p.  North  Fldoaeia,  43  K.  J.  port  e.  Imurance  Co..  82  IIL  G62 ;  Welch 

Ua ;  Central,  Ac   B.  R.  Co.  v.   People,  v.  Post,  9B  UL  471 ;  Davu  r.  SUte,  7  Md. 

6  CoL  89 ;  folej  v.  State.  S  Ind.  363 ;  161 ;  State  v.  B»nkeri',  &c.  Amu.,  23  Kan. 

Knhna  v.  Krainis,  SO  Ind.  490 ;  Grubba  e.  499 ;  Rader  v.  Union,  89  N.  J.  SOS :  Jone* 

Slate,  24  Ind.  SSB ;  Stat«  n.  Toung,  47  d.  Thompton,  12  Bnth,  SM.    In  Tmnea- 

Ind.  UO ;  Robinion  t>.  Bank  of  Daden,  18  aee  it  Is  held  that  if  an  act  contatna  more 

Ga.  66 ;  Williami  e>.  Payaon,  ]4  La.  Ann.  than  one  aubject,  it  is  roid.     State  v.  Mc- 

T;    Wearer   v.  Lapile?,    43    Ala.    224;  CaDn,4Lea,l.    "  None  of  the  proTiaiotu 

Walker  v.  State,  49  Ala.  829 ;  Bojd  v.  of  a  atatute  ihoold  be  regarded  as  uncon- 

8<al«,  63  Ala.  601 ;  Ex  ptrle  Moore,  0S  idtutioDal  whfre  thej  all  relate,  direotlj 

Ala.  471 ;  Sute  v.  Miller,  46  Ho.  486 ;  or  indiractlj,  to  the  Mme  lubJecC,  hare  a 

Widten  o.   Honroe,  2&  I^.  Ann.  596;  natural  connection,  and  are  not  foicien  to 

DoTvey'i  Appeal,  72  Peno.  St.  192 ;  Alls-  the  inhject  expreaaed  In  the  title."    Ph9- 

ffaenr   Omntj   Horae*!  Caae,  77   Penn.  Hp«  o.  Bridge  Co.,  1  Mel.  {Kj.]  219,  ap- 

8t.  77;  Tecnmieb  c.  Philllpa,6Neb.S0S;  proTed,  6mltb  v.  Commonwealth,  8  Badi, 

Matter  of  Van  Antwerp,  66  N.  r.  361 ;  1)2.    See  £r  parte  Upehsw,  46  Ala.  2U; 

People  s.  O'Brien,  38  M.  T.  193 ;  Matter  Stewart  *.  Father  MalUiaw  Sodetf,  41 

or  MatropoUtwi  Gaa  Co^  86  K.  T.  626 ;  Mich.  67. 
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shoald  be  negotiable,  and  assignees  of  the  eame  might  eue  thereon 
in  tbeir  own  names.  It  was  held  that  this  act  was  void,  as  to  all 
the  instruments  mentioned  therein  except  promissorj'  notes  and 
bills  of  exchange  ;  ^  though  it  is  obvious  that  it  would  have  been 
easy  to  frame  a  title  to  the  act  which  would  have  embraced  them 
all,  and  which  would  hare  been  unobjectionable.  It  has  also  been 
held  that  an  act  for  the  preservation  of  the  Muskegon  River 
Improvement  could  not  lawfully  provide  for  the  levy  and  coHeo- 
tton  of  tolls  for  the  payment  of  the  expense  of  eoiutructing  the 
improvement,  as  the  operation  of  the  act  was  carefully  limited  by 
its  title  to  the  future.*  So  also  it  has  been  held  that  **  an  act  to 
limit  the  numbers  of  grand  jurors,  and  to  point  out  the  mode  of 
their  selection,  defining  their  jurisdiction,  and  repealing  all  laws 
inconsistent  therewith,"  could  not , constitutionally  contain  pro- 
viuons  which  should  authorize  a  defendant  in  a  criminal  case,  on 
a  trial  for  any  offence,  to  be  found  guilty  of  any  lesser 
[*  160]  offence  necessarily  *  included  therein.'  These  cases 
must  suffice  upon  this  point ;  though  the  cases  before 
referred  to  will  fumiah  many  similar  illustrations. 

In  all  we  have  said  upon  this  subject  we  have  assumed  the 
constitutional  provision  to  be  mandatory.  Such  has  been  the 
view  of  the  courts  almost  without  exception.  In  California,  how- 
ever, a  different  view  has  been  taken,  the  court  saying :  "  We 
regard  this  section  of  the  constitution  as  merely  directory  ;  and, 
if  we  were  inclined  to  a  different  opinion,  would  be  careful  how 
we  lent  ourselves  to  a  construction  which  must  in  effect  obliterate 
almost  every  law  from  the  statute-book,  unhinge  the  business  and 
destroy  the  labor  of  the  last  three  years.  The  first  legislature 
that  met  under  the  constitution  seems  to  have  considered  thb  sec- 
tion as  directory ;  and  almost  every  act  of  that  and  the  subse- 
quent sessions  would  be  obnoxious  to  this  objection.  The 
contemporaneous  exposition  of  the  first  legislature,  adopted  or 

>  Mewherter  p.  PHoe,  II  Ind.  199.  held  that  if  an  act  embracei  two  olyects, 
See  alu)  State  v.  Toang,  47  Ind.  160;  oalj  one  of  which  li  tpedfled  in  the  title, 
Jonei  B.  Thompeon,  12  Biuh,  3M ;  Ruah-  the  whole  ii  Toid  :  bat  this  it  opposed  to 
ing  u.  Sebree,  12  Boih,  198 ;  Bute  i>.  Kin-  the  Mthorltlei  generaity. 

Mlla,  14  Mltin.  624.  ■  Foley  v.  Slate,  9  Ind.  363 ;  Gilleiple 

>  Rjereonn.Utler,  ISMich.  269.  See  d.  State,  9  lod.  380.  See  alio  Indiana 
fhrther  Wearer  o.  Laprier,  43  Ala.  224 ;  Cent.  Railrond  Cn.  v.  Potti,  T  Ind.  68J  ; 
Tnacaloou  Bridge  Co.  g.  01m«te«d,  41  State  v.  Squires,  26  Iowa,  340 ;  State  r. 
Ala.  e ;  Stuart  v.  Kbielia,  14  Minn.  624.  l*hjette  Co.  Court,  41  Ho.  39 ;  People 
In  CnUip  0,  Sheriff,  8  W.  Ta.  &88,  it  waa  v.  Denahjr,  20  Hich.  849. 
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acquiesced  in  by  every  subsequent  legislature,  and  tacitly  assented 
to  by  the  courts,  taken  ia  connection  with  the  fact  that  right* 
have  grown  up  under  it,  so  that  it  has  becoma  a  rule  of  property, 
must  govern  our  decision."^  Similar  views  have  also  been 
expressed  in  the  State  of  Ohio.*  These  cases,  and  especially 
nhat  is  Bfud  by  the  California  court,  bring  forcibly  before  our 
minds  a  fact,  which  cannot  be  kept  out  of  view  in  couaidering 
this  subject,  and  which  has  a  very  important  bearing  upon  the 
precipe  point  which  these  decisions  cover.  The  fitct  is  this :  that 
whatever  constitutional  provision  can  be  looked  upon  as  directory 
merely  is  very  likely  to  be  treated  by  the  legislature  as  if  it  was 
devoid  even  of  moral  obligation,  and  to  be  therefore  habitually  dis- 
regarded. To  say  that  a  provision  is  directory,  seems,  with  many 
persons,  to  be  equivalent  to  saying  that  it  is  not  law  at  all.  That 
this  ought  not  to  be  bo  must  be  conceded  ;  that  it  is  so  we  have 
abundant  reason  and  good  authority  for  saying.  If  therefore,  a 
constitutional  provision  is  to  be  enforced  at  all,  it  must  be  treated 
as  mandatory.  And  if  the  legislature  habitually  disregard  it,  it 
seems  to  us  that  there  is  all  the  more  urgent  necessity  that  the 
courts  should  enforce  it.  And  it  also  seems  to  us  that 
there  are  few  evils  which  •  can  be  iuflicted  by  a  strict  [•  151] 
adherence  to  the  law,  so  great  as  that  which  is  done  by 
the  habitual  disregard,  by  any  department  of  the  government,  of 
a  plain  requirement  of  that  instrument  from  which  it  derives  its 
authority,  and  which  ought,  therefore,  to  be  scrupulously  observed 
and  obeyed.  Upon  this  subject  we  need  only  refer  here  to  what 
we  have  said  concerning  it  in  another  place.' 


Amendatory  Statutet. 

It  has  also  been  deemed  important,  in  some  of  the  States,  to 
provide  by  their  constitutions,  that  "  no  act  shall  ever  be  revised 
or  amended  by  mere  reference  to  its  title  ;  but  the  act  revised  or 
Gection  amended  shall  be  set  forth  and  published  at  full  length."  * 

1  WuhlngtoD  «.  Page,  4  Cal.  888.  *  Aatt,  p.  "Tf. 

See   Herpont  v.  Cnoch,   10   C>1-  816;  4  This  ia  the  proviiioQ  u  it  it  fonod  in 

Matter  of  Boston  Mining,  Ac,  Co.,  CI  C*l.  the  Conidtntions  of  Indiins,  Nevada,  Ore- 

«U:  Weilln.  KenBetd,  64Ca1..1Il.  gon,  Teiat,   and  Virginia.    In   Kansas, 

*  HiUer  p.  SUte,  3  Ohio  St.4TS;  Pirn  Ohio,  Hiubigan,    Louisiana,   Wiiconein, 

r.  NkhfdKin,  6  Ohio  St.  177 ;   8Ute  v.  Mlisouri,  and  Maryland  there  are  pn>*l- 

CoTington,  20  Ohio  8t  lOS.  aioiu  of  aimilar  import.    In  TenneMce 
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UpoD  this  proTision  an  important  query  arises.  Does  it  mean 
that  the  act  or  aeotion  revised  or  amended  shall  be  set  forth  and 
published  at  full  length  as  it  stood  before,  or  does  it  mean  only 
that  it  shall  be  set  forth  and  published  at  full  length  as  amended 
or  revised  ?  Upon  this  question  perhaps  a  consideration  of  the 
purpose  of  the  proTision  m&j  throtr  some  Hght.  "The  mischief 
designed  to  be  remedied  was  the  enactment  of  amendatory  stat- 
ntes  in  terms  bo  blind  that  legislators  themselves  were  some- 
times deceived  in  regard  to  their  efFeots,  and  the  public,  from  the 
difficulty  in  making  the  necessary  examination  and  comparison, 
foiled  to  become  apprised  of  the  changes  made  in  the  laws.  An 
amendatory  act  which  purported  only  to  insert  certain  words,  or  to 
substitute  one  phrase  for  another  in  an  act  or  section  which  was 
only  referred  to,  but  not  published,  was  well  calculated  to  mis- 
lead the  careless  as  to  its  effect,  and  was,  perhaps,  sometimes 
drawn  in  that  form  for  the  express  purpose.  Endless  confusion 
was  thus  introduced  into  the  law,  and  the  constitution  wisely  pro- 
hibited  such  legislation."  ^  If  this  is  a  correct  view  of  the  pur- 
pose of  the  provision,  it  does  not  seem  to  be  at  all  important  to 
its  accomplishment  that  the  old  law  should  be  republished,  if  the 
law  as  amended  is  given  in  full,  with  such  reference  to  the  old 

law  as  will  show  for  what  the  new  law  is  substituted. 
[*  152]    Nevertheless,  *  it  has  been  decided  in  Louisiana  that  tlie 

constitution  requires  the  old  law  to  be  set  forth  and  pub- 
lished;* and  the  courts  of  Indiana,  assuming  the  provision  in  their 
own  constitution  to  be  taken  from  that  of  Louisiana  after  the  deci< 

tbe  provUion  ii :  "  All  acU  which  Terire,  anieiidBtoi7  iectlon  m  aet  forth  and  pab- 
lepeal,  or  amend  former  lawi,  itiall  r«-  lished  It  repealed.  Stats  n,  iDgersoll,  IT 
cite.  In  their  caplion  or  otherwiae,  the  Wii.  6S1.  Further  on  thli  subject  le* 
title  or  BulMtance  of  tbe  Ian  repealed,  re-  Blakemore  v.  Dolan,  60  Ind.  191 ;  People 
vired,  or  aroeDded."  Art,  1,  g  IT,  See  d.  Wright,  TO  111.  3S8;  Jones  v.  Darii,  S 
State  V.  Gainea,  1  Lea,  TS4 ;  McGhee  v.  Neb.  83 ;  Sorerei^  v.  State,  7  Neb.  409 ; 
State,  2  Lea,  022.  The  proviiion  in  Ne-  Gordon  v.  People,  44  Mich.  4S5;  Sute  n. 
bruka  I  CoDlt.  of  18T5]  il  peculiar.  "  No  Gerger,  G6  Mo.  800  ;  Vau  Riper  ■>.  Pai- 
law  shall  be  amended  unleu  the  new  act  son*,  40  N.  J.  123;  b.  c.  20  Am.  Rep.  210; 
contains  the  section  or  sections  so  amend-  Fleishner  n-  Chadnic;k.  5  Oreg- 152 ;  Slate 
ed,  and  the  section  or leclloos  so  amended  n.  Cain,  8  W.  Va.  T2Di  Sute  v.  Hender^ 
shall  be  repealed."  Art.  8,  §  11.  son,32  Ls- Ann.  7TB;  Colnell  f- Chamber- 
In  Texas  it  appears  to  be  heid  that  the  lin,  43  N-  J.  387. 
legislature  maf  repeal  a  definite  portion  '  People  v.  Mahaner,  13  Mich.  Jt>T. 
of  a  section  without  the  re-enactment  of  See  Mok  e.  Detroit,  io.  AModation,  30 
the  section  with  souh  portion  omitted.  Mich-  511. 

Cbambers  v.  SUte,   26  Tex.  SOT.    But  *  Walker  n.  Caldwell,  4  La.  Ann.  307 ; 

f«ar«  of  this.    Any  portioa  of  a  secUon  Hdra  of  Durerge  v.  Salter,  6  La.  Add.  M. 

amended  which  !•  not  contained  in  tbe  Contra,  Shiehla  p.  Bennett,  8  W.  Va.  74. 
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siona  referred  to  had  been  made,  at  one  time  adopted  and  followed 
them  as  precedents.^  It  ib  believed,  however,  that  the  general 
imderstaodiDg  of  the  provisiou  in  question  ia  difTerent,  and  that 
it  id  full;  complied  with  ia  letter  and  spirit,  if  the  act  or  aeo- 
tion  revised  or  amended  ia  set  forth  and  published  as  revised  or 
amended,  and  that  anything  more  only  tends  to  render  the  statute 
unnecessarily  cumbrous.'  It  should  be  observed  that  atatutea 
which  amend  others  by  implication  are  not  within  this  provision ; 
and  it  is  not  essential  that  they  even  refer  to  the  acts  or  sections 
which  by  implication  they  amend.*  But  repeals  by  impUcatJon 
are  not  favored ;  and  the  repugnancy  between  two  statutes  should 
be  very  clear  to  warrant  a  court  in  holding  that  the  later  in  time 
repeals  the  other,  when  it  does  not  in  terms  purport  ta  do  so.* 
This  rule  has  peculiar  foroe  in  the  case  of  laws  of  special  and 
local  application,  which  are  never  to  be  deemed  repealed  by 
general  legislation  except  upon  the  most  unequivocal  manifesta- 
tion of  intent  to  that  effect.^ 

>  lADKdon  v.  Ap^degate,  5  Ind.  837;  Worka   Co.    v.   Barkhart,  41   Ind.   864; 

Bogen  p.  Stale,  e  Ind.  SI.    Theie  ckmi  Swann  v.  Buck,  40  MisB.  208;   Darii  v. 

vera  orprniled  in  Greencutle,  &l  Co.  v.  Blate,  T  Md.  151 ;  State  p.  The  Treasurer, 

Stale,  28  lod.  882.  41Mo.  16;  SomenetandStoirstonaRoad, 

■  See  Ttucaloou  Bridge  Co-  v.  01m-  74  Fenn.  St  (II ;  Kilgore  v.  CommoD- 
•lead,41  Ala.  9;  People  c.  Prilchard,  !il  wealth, 94 Penn. St. 466;  McCool e. Smith, 
Mich.  236 ;  People  v.  HcCalltun,  1  Neb.  1  Black,  4£9;  Suie  v.  Cain,  8  W.  Va.  TSO; 
UB;  Stale  e.  Draper,  47  Ho.  29;  Boon.  Fleiicbner  t>.  Cliadwick,  C  Oreg.  162; 
rille  «.  Trigg,  46  Ho.  288.  Under  inch  Covingtoa  e.  Eaat  St.  Lauii,  7S  111.  548 ; 
a  conttitutional  pniTiiioii  wbere  a  itatute  Ea«t  St.  Loaii  e.  Hazwell,  00  III.  439 ;  /n 
■imply  repeala  othen,  it  ia  Dot  neeeaaai;  n  By  an,  46  Hich.  178 ;  Parker  v.  Hub- 
to  Mt  tiMm  out.  Falconer  r.  Robinson,  bard,  64  AU.  208;  IvertDu  b.  State,  G3 
46  Ala.  Ma  Compare  Bird  v.  Waico  Ala.  170;  Gohen  r.  Texai  Pacific  R.  R. 
Coimtj,  8  Oreg.  283.  Co.,2Woodi,346;  Slate e. CommiMlonen, 
*  Spencer  v.  Bute,  fr  lad.  41;  Bnu-  37  N.  J.  240;  AttonKy-General  v.  Rail- 
ham  V.  Lange,  10  Ind,  4DT;  FMple  v.  road  Companiei,  36  Wis.  426;  Ronndi  d. 
HataDBj,  13  Uiuh.  461;  Lehman  v.  Mo-  Wafmart,  81  Fenn.  St.  396;  Greelej  c. 
Bride,  16  Obio  St  678 ;  Sblelda  d.  Ben-  JackiouTilie,  17  Fla.  174 ;  State  c.  Smith, 
aett,  6  W.  Va.  74 ;  Baum  v.  Raphael,  G7  44  Tex.  448 ;  Henderaon'a  Tobacco.  11 
CaLSSI;  Home  ^u.  Ca  n.  Taxing  I>it.  Wall.  662.  It  iia  famUiarrule.howeTer, 
tilcl,  4  Lot,  644;  Swartiront  v.  Bailroad  that  irhen  a  new  atatuCe  ia  eridentl^  in- 
Co.,  24  lOch.  889.  tended  to  coTer  the  whole  lubject  to  which 
'  See  eaaea  died  In  laat  note ;  alto  it  relates,  it  will  hj  implication  repeal  all 
Tewlei'.  HaR«tt,8Ue.  23;  a.  c.  14Am.  priortutoteaonthataubject,  SeeUniled 
Dk.  900 ;  Najlor  v.  Field.  29  N.  1.  2S7 ;  Statea  v.  Barr,  4  Saw;er,  264  ;  United 
Stale  r.  Berrjr,  12  Iowa,  68;  Attorney-  State*  v.  ClaSin,  97  D.  S.  646;  Dowdell 
Ocaeial*.  Brown,  IWU.  613;  Dodge  n.  r.  SUte,  68Ind.  838;  Stale  e.  Rogen,  10 
Oridlaj.  10  Ohio.  178;  Him  v.  State,  1  Ner.  319;  Tafoja  «.  Garcia,  1  New  Mex. 
Ohio  St  SO  i  Sanl  v.  Credliore,  6  Mart  480 ;  Campbell'i  Cara,  I  Dak.  17 ;  An- 
>.  1.  669;  B.  c.  10  Am.  Dec.  212;  New  drewi  d.  People,  76  HI.  006. 
Orieaaa  v.  Soiltbeni  Bank,  IS  La.  Add.  •  Caaa  v.  Dillon,  2  Ohio  St  607;  Foe- 
89;  Bkin  <t.  Baikj,  26  iDd.  166;  Water  dick  v.  Perrjibiirg,  14  Ohio  St  472;  Peo- 
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It  was  a  parliameDtarj  rule  that  a  statute  should  not  bs  re- 
pealed at  the  same  session  of  its  enactment,  unless  a  clause  per- 
mitting it  was  inserted  in  the  statute  itself;^  but  this  rule  did 
not  apply  to  repeals  bj  in^lication,^  and  it  is  possibly  Dot  recog- 
nized in  this  country  at  all,  except  where  it  is  inoorpotated  in  the 
State  constitution.^ 

Signing  of  BiUa. 

When  a  bill  has  passed  the  two  houses,  it  is  ei^^roeBed  for  the 
signatures  of  the  presiding  officers.  This  is  a  constitutional  re- 
quirement in  most  of  the  States,  and  therefore  cannot  be  dis- 
pensed  with;*  though,  in  the  absence  of  any  such  requirement, 

it  would  seem  not  to  be  essential.'  And  if,  by  the  con- 
[*  153]    stitution  of  *  the  State,  the  governor  is  a  compooent  part 

of  the  legislature,  the  bill  is  then  presented  to  him  for 
his  approval. 

Approval  of  Law*. 

The  qualified  veto  power  of  the  governor  is  regulated  by  the 
constitutions  of  those  States  which  allow  it,  and  little  need  be 
said  here  beyond  referring  to  the  constitutional  provisions  for 
information  concerning  them.  It  has  been  held  that  if  the  gov- 
ernor, by  statute,  was  entitled  to  one  day,  previous  to  the  ad- 
journment of  the  legislature,  for  the  examination  and  approval 

pie  !>.  Quigg,  69  N.  T.  83 ;  Oork  v.  Daren-  Am.  lUp.  28 ;  State  v.  Mead,  71  Ho.  266. 

port,  14  Iowa,  494 ;  OlesoQ  v.  Green  Bsj,  The  bill  u  signed  niiut  be  tlie  «ame  u  it 

Ac.  S.  R.  Co.,  86  Wis.  888;  Covington  d.  puced  the  two  houges.     People  v.  Piatt, 

Bait  St.  Louie,  78  111.  &48:  Chesapeake,  2  8.  C.  n.  s.  160;  Legg  v.  Annapolu,  42 

&c.  Co.  V.  Hotrd,  IQ  W.  Va.  270;  Kounds  Md.  20S ;   Bndy  v.   West,  CO  Miti.  6& 

V.  Wajmart,  St  Fenn.  St.  896.  But  a  clerical  error  that  would  not  mia- 

1  Dwarris  on  Statutes,  Vol.  I.  p.  260 ;  lead  is  to  be  overlooked.    People  n.  8u- 

Sedgw.  on  Stat,  and  ConeC.  Law,  122;  perTisorofOiiondaga,16Mich.^,  CiMn~ 

Smith  OD  Stat,  and  Const  ConitractioD,  pare  Smith  n.  Hoyt,  14  Wis.  262,  where 

008.  the  error  was   in  publication.    And  ao 

■  Ibid.    And  «ee  Spencer  v.  State,  6  should  accidental  but  Immaterial  changes 

Ind.  41.  in  the  tranamiieion  of  the  bill  from  otM 

*  Spenceru.  Stale.SInd.  41;  Attorney-  honse  to  the  other.  Larriion  v,  Hailroad 
General  v.  Brown,  1  Wis.  6IS;  Smith  Co.,7TLI.lli  Walnnt  d.  Wade,  108  U.  8. 
on  Slat,  and  Const.  Construction,  SOB ;  683.  See  Wenner  v.  Ttioniton,  08  HI. 
Mobile  &  Ohio  Railroad  Co,  v.  State,  2B  166. 

Ala.  673 ;  Strauss  c.  Heiss,  48  Md.  202.  ■  Speer  d.  PUnk  Boad  Co.,  S3  Penn. 

•  MoodjD.  State,48AU.  116;  B.  c.  17    St  876. 
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of  laws,  this  is  to  be  understood  as  a  full  day  of  twenty-four 
boars,  before  the  hour  of  the  final  adjournment.'  It  has  also 
been  held  that,  in  the  approval  of  laws,  the  governor  is  a  compo- 
nent part  of  the  legislature,  and  that  unless  the  constitution  allows 
'further  time  for  the  purpose,  he  must  exercise  his  power  of  ap- 
proval before  the  two  houses  adjourn,  or  his  act  will  be  void.' 
But  under  a  provision  of  the  Constitution  of  Minnesota,  that  the 
governor  may  approve  and  sign  "within  three  days  of  the  adjourn- 
ment of  the  legislature  any  act  passed  during  the  last  three  days 
of  the  session,"  it  has  been  held  that  Sundays  were  not  to  be 
included  as  a  part  of  the  prescribed  time;'  and  under  the  Con- 
stitution of  New  York,  which  provided  that,  "if  any  bill  shall  not 
be  retui-ned  by  the  governor  within  ten  days,  Sundays  excepted, 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law, 
in  like  manner  as  if  be  bad  signed  it,  unless  the  legislature  shall, 
by  their  adjournment,  prevent  its  return,  in  which  case  it  shall 
not  be  a  law,"*  it  was  held  that  the  governor  might  sign  a  bill 

1  Hyde  ».  While,  24  Tex.  187.  The  approred  before  the  actual  adjournmeDt, 
fl*«  day  a  alloired  in  New  Hampahiie  for  it  waa  competent  to  show  by  parol  evi- 
tbe  goTemor  to  return  bllla  which  baye  denL'c  that  the  acloal  approrai  wat  not 
not  receired  liii  assent,  include  daji  on  until  the  next  daj.  Jn  «upport  of  this 
which  the  legislature  1>  not  in  seision,  it  ruling,  People  c.  Furdy,  2  Hill,  31,  wat 
h  hM  not  flnatl;  adjouroed.  Opinions  of  died,  where  it  waa  held  that  [he  court 
Judges,  tt  N.  H.  60T.  But  the  day  of  might  go  behind  the  statute-book  and  iu- 
pnsenting  the  bill  to  the  goremor  should  quire  whetiier  an  act  to  which  a  two- 
be  ezdnded.  Opinions  of  Judges,  45  N.  H.  thirds  rote  was  essential  had  constitutioo- 
607 ;  Iron  Mountain  Co,  t.  Haight,  89  Cal.  ally  passed.  That,  however,  would  not 
HO.  As  to  the  power  of  the  governor,  be  in  direct  contradiction  of  the  record, 
ifafived  from  long  usage,  to  approve  and  but  it  would  he  inquiring  into  a  fact  con- 
rifn  bills  aner  the  adjournment  of  the  ceming  which  the  statute  was  silent,  and 
legislature,  see  Solomon  n.  Cartenville,  41  other  recorda  supplied  the  needed  InfbF' 
G*.  1&7.  mation.    In  Indiana  it  Is  held  that  the 

Nrilberhoiuerain.  irithoQt  the  conMOt  courts  cannot  look  beyond  the  enrolled 

of  tlw  other,  recall  a  bill  after  its  trans-  act  to  ascertain  nhetber  there  but  been 

mitsloa  to  the  goremor.    People  v.  Dev-  compliance  with  the  requirement  of  the 

Kd,  S3  N.  T.  269.  Constitution   that  no  bill  shall   be  pr«- 

Tlie  delivery  of  a  bill  passed  by  the  sented  to  the  governor  within  two  days 

two  bouse*  to  the  eecretary  of  the  com-  next  precious  to  the  Hnal  adjournment, 

■onweallh  according  lo  custom,  is  not  a  Bender  n.  State,  63  Ind.  254, 
preaentation  to  the  governor  for  his  ap-         ■  Stinson  v.  Smith,  8  Minn.  866.    See 

proval,  within  tlie  meaning  of  the  consti-  also  Corwin  b.  Comptroller,  6  Rich.  S90. 

tntioDal   clause   which  limits   him  to  a  In  South  Carolina  a  bill  sent  to  the  gov- 

certain  number  of  days  after  the  presen-  emor  on  the  last  day  of  the  first  session 

lalion  oT  the  bill  to  veto  it.    Opinions  of  may  be  signed  by  him  on  the  first  day  of 

Uw  Justices,  99  Uass.  686.  the  next  regular  session,  notwithstanding 

■  Fowler  v.  Peirce,  2  Cal.  166.     The  an  amounted  session  has  intervened.   Ar- 

CMTt  also  held  in  this  case  that,  notwith-  nold  u.  McKellur,  9  S.  C.  SS6. 
standing  an  act  purported  to  have  been        •  See  McNlel  o.  Commonwealth,  IS 
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after  the  adjoarament,  at  any  time  within  the  ten  days.i  The 
governor's  approval  is  not  complete  until  the  biU  has 

[*  1&4]  passed  beyond  his  control  *  hy  the  constitutional  and  cus- 
tomary mode  of  legislation ;  and  at  any  time  prior  to  that 

he  may  reconsider  and  retract  any  approval  previously  made.'  His 

Bnih,  727.    Id  computlnfi  the  ten  diyi,  at  the  time  of  tigning  hb  approvkl,  uid 

the  Brit  daj  should  be  excluded.     Bean-  tranaaiiited  it  to  the  house  where  the  bill 

deiD  B.  Cape  Ginrdetu,  71  Mo.  SltS.  originated,  haring  firit  erased  hii  ligna- 

1  People  V.  Bowen,  30  Barb.  24,  and  ture  and  approTaL    It  wai  held  that  tha 

21  N.  Y.  617.      See  alio  State  v.  Fagan,  bill  had  not  become  a  law.    It  had  neTer 

22  La,  Ann.  MS ;  Solomon  c.  Commiuian-  pasted  out  of  the  goTemor's  poKesiion 
en,  41  Ga.  167 ;  Seren  Hickory  f.  EU  after  tt  wm  reccired  by  him  until  after 
larj,  103  U.  8.  423.  It  aeemi  that  in  bebaderaKdhii  liguatureuid  apprOTal; 
Nebraska,  in  a  aimilar  provision,  by  "  ad-  and  tlie  court  was  of  opinion  that  it  did 
joumment"ii  meant  the  final  at^oum-  not  pais  from  hii  control  nntil  it  had  be- 
meat;  and  if  the  lame  seaiion  ii  ad-  come  a  law  by  the  lapae  of  ten  days  nnder 
Jourued  for  a  time  —  in  this  case  two  the  constitution,  or  by  his  depositing  it 
montbj  —  tbe  governor  must  act  upon  the  with  his  approval  In  the  ofBce  of  the  sec- 
bill  within  the  specified  number  of  days,  retary  of  state.  It  had  long  been  the 
Hiller  V.  Hurtord,  11  Neb.  377.  Where  practice  of  the  governor  to  report,  lor- 
on  the  tenth  day  the  governor  sent  a  bill  merly  through  the  secretary  of  state,  but 
with  hii  objection!  to  the  hotue  with  recently  through  his  private  *ei.Tetary,  to 
which  it  originated,  bnt  tbe  messenger,  the  house  where  bills  originated,  his  ap- 
BndlDg  the  house  had  adjaumed  for  tha  proval  of  them ;  bnt  this  was  only  a 
day,  returned  it  to  the  governor,  who  re-  matter  of  formal  courtesy,  and  not  m 
talned  it,  it  was  held  that  to  prevent  the  proceeding  Decessary  to  the  making  at 
bill  becoming  a  law  it  should  have  been  imparting  vitality  to  the  law.  Byitnokct 
left  with  the  proper  officer  of  the  house  coald  beoome  a  law  which  without  it 
instead  of  being  retained  by  the  gover-  would  not  be  a  law.  Had  the  governor 
nor.     Harpendiog  d.  Haight,  SO  Cal.  180.  returned  tbe  bill  itself  to  the  bouse,  with 

■  People  V.  Hatch,  10  III.  283,      An  his  ntasige  of  approval.  It  would  haT« 

act  apportiuning  the  representatives  was  pacsed  twyond  hi*  control,  and  tbe  ap- 

passed  by  tbe  legislature  and  traniraitled  proval  could  not  hare  been   retracted, 

to  tlie  governor,  who  signed  his  approval  imless  the  bill  had  been  withdrawn  by 

thereon    by  mistake,   sapposing  at   the  consenlof  Uiehonse;  and  tbe  same  reinlt 

time  that  he  was  subicribing  one  of  lev-  would  have  followed  his  filing  the  bill 

eral  other  bills  then  lying  before  him,  and  with  the  secretary  of  state  with  his  ap- 

claiming  his  official  attention ;  bis  private  proval  subscribed. 

secretary  thereupon  reported  the  bill  to         The  Constitution  of  In^ana  provldea 

tbe  legislature  a«  approved,  not  by  the  {art.  6,  f  14)  that,  "If  any  bill  shall  not 

special   direction    of   tbe  governor,  nor  be  returned  by  the  governor  within  thrett 

with  his  knowledge  or  special  assent,  but  days,   Sundays  excepted,  after  it  shall 

merely  in  bis  usual  routine  of  cnsiomary  have  been  presented  to  htm,  it  shall  be  a 

duty,  the  governor  not  being  conscious  law  without  his  signature,  unless  the  gen- 

that  he  had  placed  his  signature  to  the  eral  adjournment  shall  prevent  its  return; 

bill  until  after  information  wa*  brought  in  which  case  it  shall  be  a  law  unlese  the 

to  him  of  its  having  been  reported  ap-  governor,  within  five  days  nest  after  tha 

proved  ;  whereupon  be  sent  a  message  to  adjournment,  shall  file  such  bill,  with  hU 

tbe  speaker  of  the  bonse  to  which  it  wai  objections  therato,  in  tbe  ^Bca  of  tb« 

reported,  stating  tlut  it  had  been  inad-  secretary  of  state,"  &o.     Under  this  pro- 

vertently  aipied  and  not  approved,  and  vision  it  was  held  that  where  the  gover- 

on  the  same  day  completed  a  veto  mes-  nor,  on  the  day  of  the  final  adJoummeBl 

■age  of  tbe  IhU  which  was  partially  written  of  the  legialature,  and  after  tlie  adjoam- 
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^sapproval  of  a  bill  is  communicated  to  the  faouae  in  which  it 
(Higinat«d,  with  hia  reasons;  and  it  is  there  reconaidered,  and 
may  be  again  passed  ovet  the  veto  by  such  Tot«  as  the  constitu- 
tion  presoibes.* 

•  Other  Powert  of  the  Governor.  [*  155] 

The  power  of  the  governor  as  a  branch  of  the  legislative  depart- 
ment is  almost  exclusively  confined  to  the  approval  of  bills.  As 
executive,  he  communicates  to  the  two  houses  infonnation  con- 
cerning the  condition  of  the  State,  and  may  recommend  measures 
to  their  consideration,  but  he  cannot  originate  or  introduce  bills. 
He  may  convene  the  l^islature  in  extra  session  whenever  extraor- 
dinary occasion  seems  to  have  arisen  ;  but  their  powers  when  con- 
vened are  not  confined  to  a  consideration  of  the  subjects  to 
which  their  attention  is  called  by  his  proclamation  or  his  message, 
and  they  may  legislate  on  any  subject  as  at  the  regular  sessions.^ 

nient,fil«d  »  bill  received  that  daj-,  in  tbe  ing  to  the  people,  —  it  miut  follow  thkt 

offlce  o(  tlie  KcreUrj  of  itale,  withoat  ksybilt  which  the  two  hoiuei  have  passed 

api»oval  or  objections  thereto,  it  thereby  must  be  approTsd  b^  tlie  monarch.    The 

beckme  a  Uw,  and  he  conld  not  Sle  ob-  approTal  hM  become  ■  rnatter  of  couna, 

Jecliona  afterwards.    Tarllon  c.  Peggi,  16  and  Che  goreming  power  in  Great  Bniain 

Iitd.  24.  is  (ubauntiatly  in  the  House  of  Commons. 

An  act  oT  the  le^slatnre  takes  effect  1  B\.  Com.  184-IB5,  and  notes. 
•ben  the  gorenor  signs  it.  anless  the         '  The   Constitution  of   Iowa,  ttrt.  4, 

coDstilalioD  contains  some  diflbrent  pro-  {  11,  proTJdes  that  the  goremor  "may, 

Tinon.     Hiii  v.  Stale,  6  Lea,  726.  on  exiraorditiary  occasioni.  convene  tlie 

'  A  bill  which,  as  approved  and  signed,  General  AMembljr  bf  proclamation,  and 

difien  in  important  pajliculars  from  the  shall  state  to  both  houses,  when  assem- 

ODe  signed,  is  no  law.    Jones  ■>.  Hatcluu-  bled,  the  purpose  for  which  they  have 

SOD,  13  AIjl  721.  been  convened."    It  was  held  io  Morford 

If   the  govenior   sends   bacic   ft  bill  r.  Unger,  8  Iowa,  82,  that  the  General 

•iilch  bas  been  submitted  to  him,  stating  Assembly,  when  thus  convened,  were  not 

that  he  cannot  act  upon  it  because  of  cooflned  in  their  legislation  to  the  pap- 

•Otoe  snpposed  informality  in  its  passage,  poses  ipeciflsd  in  the  message.    "  When 

tUa  Is  in  effect  an  objection  to  the  bill,  lawfully  convened,  whether  in  virtue  of 

and  it  can  only  become  a  law  by  further  the  provision  In  the  conititution  or  the 

•ctiim  of  the  leglslatnrD,  even  though  the  governor's  proclamation,  it  is  the  '  General 

governor  may  have  been  mistaken  as  to  Assembly '  of  the  Sute,  in  which  the  full 

llie  supposed   infonnality.      Btrdsall  v.  and  eicluaire  legislative  authority  of  tba 

Carrick,  S  Nev.  IbL  Sute  is  vested.     Where  its  business  at 

Id  practice  the  veto  power,  although  such  session  Is  not  restricted  by  some  con- 

Tery  great  and  exceedingly  important  In  stJtutional  provision,  the  General  Assem- 

this  country,  is  obsolete  in  Great  Britain,  bly  may  enact  any  law  at  a  special  or  ex- 

aud  DO  king  now  ventures  to  resort  to  it.  tra  aesalon  that  It  might  at  a  regular  ses- 

As  Uie  Ministry  must  at  all  titues  be  in  sion.    Its  powers,  not  being  derived  from 

accord  with  the  House  of  Commons,  —  the  governor's  proclamation,  are  not  con- 

eicept  wher«  the  reaponiibility  is  taken  Bned  to  the  special  purpose  for  wbich  it 

irf  d^aolring  the  Farliament  and  a^Mal-  may  have  be«i  oonvened  bjr  him." 
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An  exception  to  this  statement  exists  in  those  States  where,  hj 
the  express  terms  of  the  constitution,  it  is  provided  that  when 
convened  in  extra  session  the  legislature  shall  consider  no  subject 
except  that  fui  which  they  were  specially  called  together,  or 
which  may  have  been  submitted  to  them  by  Bpecial  message  of  the 
gOTemor.^ 

When  Acta  are  to  take  Effect. 

The  old  rule  was  that  statutes,  unless  otherwise  ordered,  took 
effect  from  the  first  day  of  the  session  on  which  they 
£•  156]  were  passed  ; '  •  but  this  rule  was  purely  arbitrary,  based 
upon  no  good  reaaon,  and  freq^uently  working  very 
serious  injustice.  The  present  rule  is  that  an  act  takes  effect 
from  the  time  when  the  formalities  of  enactment  are  actually  com- 
plete under  the  constitution,  unless  it  is  otherwise  ordered,  or 
unless  there  is  some  constitutional  or  statutory  rule  on  the  subject 
which  prescribes  otherwise.*  By  the  Constitution  of  Mississippi,* 
"  no  law  of  a  general  nature,  unless  otherwise  provided,  shall  be 
enforced  until  aixty  days  after  the  passage  thereof."  By  the  Con- 
stitution of  Illinois,'^  no  act  of  the  General  Assembly  shall  take 
effect  until  the  first  day  of  July  next  after  its  passage,  unless  in 

I  ProvUiont   to    thli    effect    will   be  d>;.    In  n  Welinan,  20  V(.  953;  Mal- 

fbnnd  in   the   ConstitDtioni  of  niinoia,  lory  v.  Hilee,  4  Met  (K7.)  53;  Wood  v. 

Michigan,   MiMOuri,   lud  Kevkda;   per-  Fort,  12  Al*.  611.    Others  hold  that  it 

lupa  in  Bome  othen.  haa  eSect  from  the  momeDt  of  iU  ftp- 

*  1  Lev.  01 ;  Latleu  v.  Holmei,  4  T.  proral  by  Che  goirenior.  People  v.  Clark, 
R.660;  SmilhcSmith,  Mart.  (N.  0  26;  1  Cal.  406.  See  /n  re  Wjime,  Chaae, 
Hamlet  e.  Tajlor,  E  Jonei,  L.  36.    This  Dec.  22T. 

ii  changed  bj  33  Qeo.  III.  c.  IS,  by  which         •  Art.  T,  S  6. 

(taintes  aince  puBed  take  effect  tiota  the         *  Art.  S,  $  !3,    The  intention  that  an 

day  when  they  rceeiTe  the  royal  auent,  act  ihall  take  eflect  looner  mtiit  be  ez- 

nnleiR  otherwise  ordered  therein  preued  clearly  and  unequivocally ;  It  ii 

*  Matthew ■  v.  Zane,  7  Wheat.  1S4;  not  to  be  gathered  by  intendment  and  in- 
Rathbone  t.  Bradford,  I  Ala.  312;  ference.  Wheeler  v.  Chubbuck,  16  IIL 
Branch  Bank  of  Mobile  e.  Murphy,  8  361,  See  Hendricktoa  v.  Hendrickion,  T 
Ala.   119;  Heard  v.  Heard,  B  Qa.  S80;  Ind.  la 

Goodsell  e.  Bnynton,  2  111.  566 ;  Dyer  v.  Where  an  act  is  byita  exprets  tenna  to 

State,  Meiga.  237 ;  Parkinaon  u.  State,  14  take  effect  after  publication  in  a  apecifled 

Md.   184.    An  early   Virginia   ca«e   de-  newspaper,  every  one  I1  bound  to  take 

cidea  that  "  IVom  and  after  the  paaatng  notice  of  thig  fact ;   and  if  before  anch 

of  thl»  act"  would  exclude  the  day  on  publicadon    negotiable    paper  ii  i«aned 

which  it  was   passed.     King  v.   Moore,  under  it,   the  purchasers  of  such   paper 

Jefferson,  9.    On  the  other   hand,  it  is  can  acquire  no  rights  thereby.     McClnre 

held  in  some  caies  that  a  itatute  which  e.  Oxford,  94  U.  S.  Rep.  120;  following 

takes  effect  from  and  after  its  passage,  George  b.  Oxford,  16  Eao.  78. 
has  relation  to  the  Irat  moment  of  that 
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case  of  emergeDcy  (which  emergency  shall  he  expressed  in  the 
^eamble  or  body  of  the  act)  the  Genera]  Assembly  shall,  by  a 
'vote  oE  two-thirds  of  all  the  members  elected  to  each  house,  oth- 
erwise direct  By  the  ConstitutioB  of  Michigan,'  no  public  act 
shall  take  effect,  or  be  in  force,  until  the  expiration  of  ninety  days 
fi'om  the  end  of  the  session  at  which  the  same  is  passed,  unless 
the  legislature  shall  otherwise  direct  by  a  two-thirda  vote  of  the 
members  elected  to  each  house.  These  and  similar  provisions  are 
designed  to  secure,  as  far  as  possible,  the  public  promulgation  of 
the  law  before  parties  are  bound  to  take  notice  of  and  act  under 
it,  and  to  obviate  the  injustice  of  a  rule  which  should  compel  pat- 
ties at  their  peril  to  know  and  obey  a  law  of  which,  in  the  nature 
of  things,  they  could  not  possibly  have  heard  ;  they  give  to  all 
parties  the  full  constitutional  period  in  which  to  become  ac- 
quainted with  the  terms  of  the  statutes  which  are  passed,  ezoept 
when  the  legislature  has  otherwise  directed  ;  and  no  one  is  bound 
to  gOTem  his  conduct  by  the  new  law  until  that  period  has 
elapsed.*  And  the  fact  that,  by  the  terms  of  the  statute,  some- 
thing is  to  be  done  under  it  before  the  expiration  of  tbe  constitu- 
tional period  for  it  to  take  effect,  will  not  amount  to  a  legisla- 
tive direction  that  the  act  shall  take  effect  at  that  time,  if 
the  act  itself  is  silent  as  to  the  period  when  it  shall  go  into 
operation.' 

•  The  Constitution  of  Indiana  provides'  that  "  no  act  [•  157] 
shall  take  effect  until  the  same  shall  have  been  published 

and  circulated  in  the  several  counties  of  this  State,  by  authority, 
except  in  case  of  emeigency ;  which  emei^ency  shall  be  declared 
in  the  preamble,  or  in  the  body  of  the  law."     Unless  the  emer- 

<  Art.  t,  {  20.  tiroe  it  tboald  take  efEect,  and  tt  wh 

«  PricB  D.  HopkfD,  18  Mich.  318.    See,  tlierefore  lieLd  that  it  would  not    Uke 

koweTer,Smilhir.Momaon,22Pick.430;  efiect  until  «iity  days  from  the  end  of 

Stine  B-  Bennett,  13  Minn.  153.    Compare  tlw  •eu[aD,  and  a  Tote  ot  the  electori 

State  ■- Bond,*  Jone«(N.  C),  9.    Where  taken  on  the  17th  of  March  wai  void, 

a  Uw  haa  failed  to  take  effect  for  want  See  alto  Rice  0.  Ruddiman,  10  Mioh.  125; 

of  publication,  all  partiea  are  chai^eable  Rogers  r.  Vasi,  6  Iowa,  406.    And  it  wat 

with  notice  of  that  fact.     Clark  f.  Jane*-  alao  held  in  the  cok  first  named,  and  In 

Tilta,  10  Wia.  136.  Wheeler  v.  Chubbuck,  16  111,  S61,  (hat 

•  SopenisonoflroqnotaCo.!'.  Eeady,  "the  direction  muit  be  made  in  a  clear, 
H  in.  293.  An  act  for  tbe  removal  of  a  distinct,  and  noequiTocal  prorision,  and 
coonty  (cat  provided  for  taking  the  vote  coold  not  be  helped  out  by  any  sort  of 
of  Qte  eledora  of  the  county  upon  it  on  intendment  or  implication,"  and  that  tba 
tbe  17lh  of  March,  1863.  at  which  time  act  must  ail  take  effect  at  ooce,  and  not 
llw  legJilatDie  had  not  adjouraed.    It  wa«  by  piecemeal. 

not  ezpreialj  declared  in  the  act  at  what         *  Art.  4,  )  28. 
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geooy  is  thus  declared,  it  is  plain  that  the  act  cannot  take  earlier 
effecL'  But  the  courts  will  not  inquire  too  nicely  into  the  mode 
of  publication.  If  the  laws  are  distributed  in  bound  volumea,  in 
a  manner  and  shape  not  substantiallj  contrary  to  the  statute  on 
that  subject,  and  by  the  proper  authority,  it  will  be  held  soffi- 
cieat,  notwithstanding  a  failure  to  comply  with  some  of  the  direo- 
tory  provisions  of  the  statute  on  the  subject  of  publication.* 

The  Constitution  of  Wisooosin,  on  the  other  hand,  provides' 
that  '*  no  general  law  shall  be  in  force  until  published ; "  thus 
leaving  the  time  when  it  should  take  effect  to  depend,  not  alone 
upon  the  legislative  direction,  but  upon  the  further  fact  of  publi- 
cation. But  what  shall  be  the  mode  of  publication  seems  to  be 
left  to  the  legislative  determination.  It  has  been  held,  however, 
that  a  general  law  wag  to  be  regarded  as  puAlithed  although 
printed  in  the  volume  of  private  laws,  instead  of  the  volume  of 
public  laws  as  the  statute  of  the  State  would  require.*  But  an 
UDautborized  publication  —  as,  for  example,  of  an  act  for  the 
incorporation  of  a  city  in  two  local  papere  instead  of  the  State 
paper  —  is  no  publication  in  the  constitutional  sense.'  The  Con- 
stitution of  Louisiana  providea  that  *'  No  law  passed  by  the 
General  Assembly,  except  the  general  appropriation  act,  or  act 
appropriating  money  for  the  expenses  of  the  General  Assembly, 
shall  take  effect  until  promulgated.  A  law  shall  be  considered 
promulgated  at  the  place  where  the  State  journal  is  published  the 
day  after  the  publication  of  such  law  id  the  State  journal,  and  in 
all  other  parts  of  the  State  twenty  days  after  such  publication." 

1  Cirpenter  v.  Hontgomerj,  7  BLtckf.  thli  proTiiioii  it  ha*  been  dedded  SxU  a 

416;  Hendrickion  v.  Hendrickaon,  7  Ind.  Imw  «Ubli«hiDg  a  municipal  court  Jd  a 

IS ;  Mark  v.  SUte,  16  Ind-  08.     The  1e^  city  1b  a  general  law.    Hatter  of  Boyle, 

itlature  muit  neceiMTily  in  thete  cans  tupra.     See  Gitel  d.  Sute,  33  Ind., 201. 

be  judge  of  the  existence  of  the  eroer-  Alio  a  itatute  tar  the  removal  of  a  connty 

geacj.     Carpenter  v.  Montgotmrj. tvpra.  leat     Btate  v.  Lean,  9  Wis.  279.    AIm  a 

The  ConiHlutlon  of  Tenneteee  provide!  atatute  incorporating  a  mnnicipality,  or 

that  "No  law  of  a  general  nature  shall  anChoHzing  it  to  tuue  bondi  in  aid  of  a 

take  tCect  until  forty  day*  after  iti  paa-  railroad,     Clark  c.   JanciriUe,  10  Vis. 

■age,  unlcM  the  same,  or  the  caption,  138.    And  see  Scott  i>.  Clark,  1  Iowa,  70. 

■hall  state  thatthepnblleirelfsre  require*  An  inaccuracy  in  the  publication  of  a 

that  It  should  Uke  eflbct  looaer."    Art.  1,  sUtute,  which  does  not  change  Its  lub- 

j  aO.  stance  or  legal  eOeet,  will  not  InTalidate 

*  Bute  B.  Batley,  19  Ind.  4S.  Se«  the  pablioation.  Smith  v.  Hoyt,  14  Wis. 
fhrtber,  a*  to   this  constitutiotial  prori-  2S2. 

■ion,  Jones  b.  Gavins,  4  Ind.  806.  •  Clark   s.   JanesvUle,   10  Wis.   IM. 

*  Art.  T,  S  21.  See,  further,  HiUt  v.  Jefferson,  20  ^ii. 

*  Matter  o(  Boyle,  eWl«.S64.    Under    GO. 
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Under  similar  provisions  in  the  Civil  Code,  before  the  adoption  of 
this  Couslitution,  it  was  held  that  *'  the  promulgation  of  lawtt  is 
an  executive  function.  The  mode  of  promulgation  may  be  pre- 
scribed by  the  legislature,  and  differs  in  different  countries  and  at 
different  times.  .  .  .  Promulgation  is  the  estriosio  act  which 
gives  a  law,  perfect  in  itself,  executory  force.  Unless  the  law 
prescribes  that  it  shall  be  executory  from  its  passi^,  or  from  a 
certain  date,  it  is  presumed  to  be  executory  only  from  its  promul- 
gation." 1  But  it  is  competent  for  the  legislature  to  provide  in  an 
act  that  it  shall  take  effect  from  and  after  it«  passage  ;  and  the 
I  act  will  have  operation  accordingly,  though  not  published  in  the 
official  gazette.'  In  Pennsylvania,  whose  constitution  then  in 
force  also  failed  to  require  publication  of  laws,  the  publication 
was  nevertheless  held  to  be  necessary  before  tbe  act  could  come 
into  operation  ;  but  as  the  doings  of  the  legislature  were  public, 
and  the  journals  published  regularly,  it  was  held  that  every  enact- 
ment must  be  deemed  to  be  published  in  the  sense  necessary,  and 
the  neglect  to  publish  one  in  the  pamphlet  edition  of  the  laws 
would  not  destroy  its  validity.' 

•  The  Constitution  of  Iowa  provides  that  "no  law  of  [•  158] 
tbe  General  Assembly,  passed  at  a  regular  session,  of  a 
public  nature,  shall  take  effect  until  the  fourth  day  of  July  next 
after  the  passage  thereof.  Laws  passed  at  a  special  session  shall 
take  effect  ninety  days  after  the  adjournment  of  the  General  As- 
sembly by  which  they  were  passed.  If  the  General  Assembly 
shall  deem  any  law  of  immediate  importance,  they  may  provide 
that  the  same  shall  take  effect  by  publication  in  newspapers  in 
the  State."  *  Under  this  section  it  is  not  competent  for  the  le^s- 
lature  to  confer  upon  the  governor  the  discretionary  power  which 
tbe  constitution  gives  to  that  body,  to  fix  an  earlier  day  for  the 
law  to  take  effect.' 

I  State  B.  Ellti,  IT  I^  Abd.  890,  S92.       ture  require!  the  wme  publication  m  uf 

•  8t«»  r.  Jndge,  14  I*.   Ann.  486 ;    other  law.     SUte  v.  School  Board  Fund, 
Tbocnaa  d.  Soott,  S3  La.  Ann.  6B0.    In    4  Kan.  261. 

Hat7laDd  a  limilar  condniion  i*  reached.  *  Art.  S,  j  26.     See  Hast  n.  Mnrraj, 

Paikiniun  c.  Slate,  14  Hd.  1S4.  17  Iowa,  313. 

•  PMerman  v.  Ruling,   31   Penn.    St  *  Scott  n.  Clark,  1  Iowa,  70;  mkej  c 
4(2.    A  jdnl  Ktolatioa  of  a  geiieml  na.  Qleuoa,  1  Iowa,  ^i. 
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[•159]  •CHAPTER  VII. 

OP  THE  CIECUM8TANCK8   UNDER  WHICH  A  LEGISLATIVE  BHACIV 
MBNT   MAY  BE  DECLARED   UNCONSTITDTIONAL. 

In  the  preoeding  chapters  we  have  examined  somewhat  briefly 
the  legislative  power  of  the  State,  and  the  bounda  which  expressly  • 
or  by  implication  are  set  to  it,  and  also  some  of  the  conditions 
necessary  to  its  proper  and  valid  exercise.  In  so  doing  it  has 
been  made  apparent  that,  under  some  circumstances,  it  may  be- 
come the  duty  of  the  courts  to  declare  that  what  the  legialatare 
has  assumed  to  enact  is  void,  either  from  want  of  constitutional 
power  to  enact  it,  oi  because  the  constitutional  forms  or  condi- 
tions have  not  .been  observed.  In  the  further  examination  of  our 
subject,  it  will  be  important  to  consider  what  the  circumstances 
are  under  which  the  courts  will  feel  impelled  to  exercise  this  high 
prerogative,  and  what  precautions  should  be  observed  before 
assuming  to  do  so. 

It  must  be  evident  to  any  one  that  the  power  to  declare  a  leg- 
islative enactment  void  is  one  which  the  judge,  conscious  of  the 
fallibility  of  the  human  judgment,  will  shrink  from  exercising  in 
any  case  where  he  can  conscientiously  and  with"  due  regard  to 
duty  and  ofEcial  oath  decline  the  responsibility.  The  legislative 
and  judicial  are  co-ordinate  departments  of  the  government,  of 
equal  dignity  ;  each  is  alike  supreme  in  the  exercise  of  its  proper 
functions,  and  cannot  directly  or  indirectly,  while  acting  within 
the  limits  of  its  authority,  be  subjected  to  the  control  or  super- 
vision of  the  other,  without  an  unwarrantable  assumption  by  that 
other  of  power  which,  by  the  constitution,  is  not  conferred  upon 
it.  The  constitution  apportions  the  powers  of  government,  but  it 
does  not  make  any  one  of  the  three  departments  subordinate  to 
another,  when  exercising  the  trust  committed  to  it.'  The  courts 
may  declare  legislative  enactments  unconstitutional  and  void  in 

>  B«te»  V.  Kimball,  2  Chip.  77 ;  Bailey  Hswldm  v.  Oovenior,  1  Ark,  570 ;  Peo- 
V.  Philddelphia,  &c.  R.  R.  Co.,  *  Hnrr.  pie  v.  QoTemor,  29  Mich,  320;  i,  o.  18 
889i  Whittinglon  D.  Folk,  1  U.&J.ZSa;    Am.  Rep.  80, 
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some  cases,  but  not  because  the  judicial  power  ia  superior  in 
degree  or  dignity  to  the  legislative.  Being  required  to  declare 
vbat  the  law  is  m  the  cases  which  come  before  them,  they  must 
enforce  the  constitution  as  the  paramount  law,  whenever 
a  legislative  *  enactment  comes  in  conflict  with  it.'  But  [*  160] 
the  courts  sit,  not  to  review  or  revise  the  legislative  ac- 
tion, but  to  enforce  the  legislative  will ;  and  it  is  only  where  they 
find  that  the  legislature  has  failed  to  keep  within  its  constitutional 
limits,  that  they  are  at  liberty  to  disregard  its  action ;  and  in  doing 
so,  they  only  do  what  every  private  citizen  may  do  in  respect  to 
the  mandates  of  the  courts  when  the  judges  assume  to  act  and  to 
render  judgments  or  decrees  without  jurisdiction.  "  In  exercising 
this^igh  authority,  the  judges  claim  no  judicial  supremacy  ;  they 
are  only  the  administrators  of  the  public  will.  If  an  act  of  the 
legislature  is  held  void,  it  is  not  because  the  judges  have  any  con- 
trol over  the  legislative  power,  but  because  the  act  is  forbidden 
by  the  constitution,  and  because  the  will  of  the  people,  which  is 
therein  declared,  is  paramount  to  that  of  their  representaUves 
expressed  in  any  law."  ' 

Kevertheless,  in  declaring  a  law  unconstitutional,  a  court  must 
necessarily  cover  the  same  ground  which  has  already  been  cov- 
ered by  the  l^islative  department  in  deciding  upon  the  propriety 
of  enacting  the  law,  and  they  must  indirectly  overrule  the  deci- 
rioD  of  that  coordinate  department.  The  task  is  therefore  a 
delicate  one,  and  only  to  be  entered  upon  with  reluctance  and 
bedtation.  It  is  a  solemn  act  in  any  case  to  declare  that  that 
body  of  men  to  whom  the  people  have  committed  the  sovereign 
function  of  making  the  laws  for  the  commonwealth  have  delib- 
erately disregarded  the  limitations  imposed  upon  this  delegated 
authority,  and  usurped  power  which  the  people  have  been  careful 
to  withhold  ;  and  it  is  almost  equally  so  when  the  act  which  is 
adjudged  to  be  unconstitutional  appears  to  be  chargeable  rather 
to  careless  and  improvident  action,  or  error  in  judgment,  than  to 
intentional  disregard  of  obligation.  But  the  duty  to  do  this  in  a 
proper  case,  though  at  one  time  doubted,  and  by  some  persons 
perastently  denied,  it  is  now  generally  i^;reed  that  the  courts 
cannot  properly  decline,  and  in  its  performance  they  seldom  &il 

>  Bica  «.  8Ute,  7  Ind  S82 ;  Bloodgood        ■  Uodwj  p.  Commiwioaen,  ke-,  3  Bay, 
i>- Hohask  and  BodMO  KailTOAd  Co.,  18    88,  01 ;  pMple  v.  Eucker,  6  CoL  6. 
Tend.*. 
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of  proper  support  if  they  proceed  with  due  caution  and  circam- 
spection,  aud  under  a  proper  sense  as  well  of  their  own  respon- 

sibility,  as  of  the  respect  due  to  the  action  and  judgment  of  the 
law-makers.' 

'  There  are  st  leut  two  ca«ea  in  Amer-  April,  1803,  and  thongh  nearly  tirentj- 
IcMi  JDdidiO  hl*(or7  wlwre  Jadget  have  WTen  jtan  old,  he  wu  veiy  youthful  In 
been  impeached  ■■  criininiUa  for  refVising  his  Appearance.  He  held  the  office  nntU 
lo  enforce  unconttitutional  enactment*.  March  t,  1810,  when  he  leiit  hi*  reiignk- 
One  of  theae  —  the  ca«e  of  Treretc  v.  llon  to  Ooiemor  Huntingdon.  .  .  .  Dur- 
WeedoQ,  decided  bj  the  Superior  Court  ing  his  term  of  lerriee  upon  the  bench 
of  Rhode  Itlandin  1786  —  it  particularly  many  iateteMJngqoeatioDi  were  presented 
interesting  as  being  tlie  first  caae  in  which  for  decision,  and  among  them  the  consli- 
a  legiilatWe  enactment  waa  declared  nn-  tutlonality  of  some  portion  of  the  act  of 
cotutitntional  and  void  on  the  ground  of  1S06,  deflniog  the  duties  of  justicos  of  the 
Incompatibility  with  the  State  conatitu-  peace ;  and  he  decided  that  so  mpch  of 
tion.  Hr.  Arnold,  in  his  history  of  Khode  the  Sfth  section  as  gave  juatices  of  the 
Island,  VoL  IL  c.  24,  givea  an  account  of  peace  jurisdiction  eiceediug  fSO,  and  aa 
tills  case ;  and  llie  printed  brief  in  oppn-  much  o(  the  twoiity-ninlli  section  as  pre- 
aition  Ui  the  law,  and  in  defence  of  the  vented  plainti&s  from  recovering  casta  in 
impeached  judge*,  is  in  posMMbn  of  th«  actions  commenced  by  original  writ*  in  the 
present  writer.  The  act  in  qneation  was  Court  of  Common  Pleas,  for  sums  between 
one  which  imposed  a  heavy  penally  on  (20  and  9M,  were  repugnant  to  the  Con- 
any  one  who  should  refuse  to  receive  on  stltution  of  the  Uniied  Statei  and  □(  the 
the  same  Cermi  as  apecie  the  bills  of  a  State  of  Ohio,  and  therefore  null  and 
bank  chartered  by  the  State,  or  who  void.  .  ■  ■  The  clamor  and  abuse  to 
should  in  any  way  diioourage  the  ciicu-  which  this  deciaion  gave  riae  wns  not  in 
latloQ  of  such  hilU.  The  penalty  was  the  least  mitigated  or  diminished  by  tlie 
made  collectible  on  summary  cnnvictioii,  circumstance  (bat  it  was  concurred  in 
without  jury  trial;  and  the  act  wsa  held  by  a  majority  of  the  judgea  of  the 
void  on  tlie  ground  that  jury  trial  was  Supreme  Court,  Messrs.  Huntingdon  and 
expressly  given  by  the  colonial  charter.  Tod.  ...  At  the  aession  of  the  leg- 
which  then  constituted  the  conatitution  of  iaUture  of  1807-8,  step*  were  taken  to 
theState.  Although  the  judges  were  not  impeach  him  and  tlie  judges  of  the 
removed  on  impeachoient,  the  legialature  Supreme  Coort  who  concurred  with 
refused  to  re-elect  them  when  their  terms  him  ;  but  the  resolutions  introduced 
expired  at  the  end  of  the  year,  and  sup-  into  the  house  were  not  acted  upon 
planted  them  by  mora  pliant  tools,  by  during  the  session.  But  the  scheme 
whose  assistance  the  paper  money  was  was  not  abuidoned.  At  an  early  day 
fbrced  into  circulation,  and  public  and  of  the  next  session,  and  with  almost  Inde- 
private  debts  extinguished  by  means  of  cent  haste,  a  committee  waa  appointed  to 
it.  Concerning  the  other  case,  we  copy  inquire  into  the  conduct  of  the  offending 
tron  the  Western  Law  Monthlj'.  "  Sltett:h  judges,  and  with  leave  to  exhibit  articles 
of  Hon.  Calvin  Pease,"  Vol,  V.  p  3,  of  impeachtnent,  or  report  otherwise,  as 
June,1803:  "Tbe  first  session  of  Die  Su-  the  hcta  might  joitlfy.  The  committee 
preme  Court  [of  Ohio]  under  the  consii-  without  dday  reported  articles  of  im- 
tution  was  held  at  Warren.  Trumbull  peachnientagainstMessrs.PeaseandTod, 
County,  on  the  first  Tuesday  of  June,  but  not  against  Huntingdon,  wlio  in  the 
1808.  The  St^te  was  divided  into  iht«e  mean  time  l«d  been  elected  governor  of 
drcuita.  .  .  .  The  tliird  circuit  of  tlie  tlie  Slate.  .  .  .  The  articles  of  impeach- 
State  waa  cotnpoaed  of  the  counties  of  ment  were  preferred  by  the  House  of  Rep- 
Washington,  Belmont,  JefEerson,  Colam-  reaentatives  on  the  23d  dny  of  December, 
biana,  and  Trumbull.  At  this  session  of  1806.  He  waa  summoned  at  once  to  ap- 
the  legislature,  Mr.  Pease  was  app<^nted  pur  before  the  Senate  as  a  high  court  of 
President  Judge  of  the  Third  Circuit  in  impeacbmeot,  and  he  promptly  obeyed 
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•  I.  In  view  of  the  coniiiderations  which  haye  been  sog-  ["  161] 
gested,  the  rule  which  is  adopted  by  some  courts,  that  they 
will  not*  decide  a  legislative  act  to  be  unoonstituldoaal  [*162} 
by  a  majority  of  a  bare  quorum  of  the  judges  only,  — 
less  than  a  majority  of  all,  —  but  will  instead  postpone  the  argu- 
ment nntil  the  bench  is  full,  seems  a  very  prudent  and  proper 
precaution  to  be  observed  before  entering  upon  questions  bo  deli- 
cate and  eo  important.  The  benefit  of  the  wisdom  and  delibera- 
tion of  every  judge  ought  to  be  had  under  circamBtancea  so  grave. 
Something  more  than  private  rights  are  invidved ;  the  funda- 
mental law  of  the  State  is  in  question,  as  well  as  the  correctness 
of  legislative  action ;  and  considerations  of  courtesy,  as  well  as 
the  importance  of  the  question  involved,  should  lead  the  court  to 
decline  to  act  at  all,  where  they  cannot  sustain  the  legislative 
action,  until  a  full  bench  has  been  consulted,  and  its  deliberate 
opinion  is  found  to  be  against  iL  But  this  is  a  rule  of  propriety, 
not  of  constitutional  obligation  ;  and  though  generally  adopted 
and  observed,  each  oourt  will  r^ulate,  in  its  own  discretion,  its 
practice  in  this  particular.' 

tte  nimnioiu.    The  nunagera  of  the  pro  Iktara  at  that  time,  CalTin  Cone,  E«q., 

•rcmtion  od  the  part  ol  the  Boum  were  took  no  pains  to  loothe  the  otlended  Hg- 

Tbomaa   UortU,   afterwuili    MDator   in  nil;  of  the  membera  of  that  bodf ,  or  their 

CoBgren  from  Ohio,  Joteph  Sharp,  Jamei  BfoipathiDDg  uonitituenti,  but  preiaed  a 

FritdMTd,  Ssmnel  Marrett,  and  Othaiel  contrarj   line  of  conduct    The   Judge* 

Tooker Seretal   days  were   coo-  mut  be  hrooglit  to  Justice,  he  insiiled 

■amed  in  tfae  ioTeiUgBtioD,  bat  the  trial  TebemeDtlr,  and   be    puniihed,   to   that 

rMoltad  in  th«  acquittal  of  the  rMpou-  others  might  be  terriSed  hj  the  example, 

dcnL"     Sketch    of    Bon.    George    Tod,  and  deterred  tram  committing  timilar  of- 

AngTut  number  of  umeTolume;  "At  the  fence*  in  the  (utnra.    The  chargea  againit 

•Mtioo  of  tlte  legislature  of  \fm~Q,  he  Mr.  Tod  were  aubstantially  the  same  •• 

was  impeached  for  concurring  in  decisions  tliose  against  Mr.  Pease.    Mr.  Tod  was 

made  bj  Jadge  Pease,  in  the  counties  of  first  tried,  and  acquitted.    The  managers 

Trumbull  and  Jefferson,  that  certain  pro-  of  the  impeachment,  ss  well  as  the  result, 

TisioDa  of  the  act  of  the  legislature,  passed  were  the  same  in  both  cases," 
in  1S06,  defining  (tie  duties  of  Justices  of         '  Briscoe  e.  Commonweatth  Bank  of 

the  peaces  were  in  conflict  with  the  Coo-  Kentocky,  8  Pet  118.    It  has  been  in- 

UiMiioa  of  the  United  Sutes  and  of  the  timated  that  inferior  courU  should  not 

State  of  Ohio,  and  therefore  Toid.     These  presume  to  pass  upon  constitutional  que*- 

decisiona  of  the  courts  of  Common  Ptau  tlons,  but  ought  in  all  cases  to  treat  atat- 

and  of  the  Supreme  Court,  it  was  [ntiited,  ntes  as  valid.     Ortmsn  v.  Greenmau,  4 

wcfe  not  onlj  an  assault  upon  the  wisdom  Mich.  391.    But  no  tribunal  can  exercise 

and  dignitj,  but  alio  upon  the  lupremacj  judicial  power  unless  It  is  to  decide  ac- 

of  the  legislature,  which  passed  the  act  cording  to  it*  judgment;  and  it  is  difficult 

te  qoeatioa.     This  could  not  be  endnredj  to  ditcover  an;  principle  of  justice  which 

aad  the  popular  tarj  against  the  judge*  can  reqiure  a  magistrate  to  enter  upon 

roa*  to  a.verj  high  pitch,  and  the  senator  the  execntioo  of  a  statute  when  he  be- 

fton  the  com^  of  Tnuobalt  In  the  legis-  Uerai  It  to  be  luTaiid,  especiallj  when  he 
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[^  168]  *  II.  K'either  will  a  court,  as  a  general  rule,  pasa  upon 
a  coDstitutional  question,  and  decide  a  statute  to  be  io- 
valid,  unless  a  decision  upon  that  veiy  point  becomes  neoessary 
to  the  determination  of  the  cause.  "  While  courts  caunot  shun 
the  discussion  of  constitutional  questiooa  when  fairly  presented, 
they  will  not  go  out  of  their  way  to  find  such  topics.  They 
will  not  seek  to  draw  in  such  weighty  matters  collaterally,  nor 
on  trivial  occasions.  It  ia  both  more  proper  and  more  respect- 
ful to  a  cOK>rdinate  department  to  discuss  constitutional  questions 
only  when  that  is  the  very  lit  mota.  Thus  presented  and  deter- 
mined, the  decision  carries  a  we^ht  with  it  to  which  no  extra- 
judicial disquisition  is  entitled." '  In  any  case,  therefore,  where 
a  constitutional  question  is  raised,  though  it  may  be  legitimately 
presented  by  the  record,  yet  if  the  record  also  presents  some 
other  and  clear  ground  upon  which  the  court  may  rest  its  judg- 
ment, and  thereby  render  the  constitutional  question  immaterial 
to  the  case,  that  course  will  be  adopted,  and  the  question  of  con- 
stitutional power  will  be  left  for  consideration  until  a  case  arises 
which  cannot  be  disponed  of  without  considering  it,  and  when 
consequently  a  decision  upon  such  question  will  be  unavoidable.* 

tnuit  tberebj  But^ect  himself  to  proeecn-  gard  the  constitution  in  forming  Iti  opin- 
tion,  without  any  indemnity  in  the  law  if  ioni.  The  constitntion  ii  law,  —  the  fan- 
It  prorei  to  be  invalid.  Undoubtedly  damental  law,  —  and  muBt  aa  much  bo 
when  the  iiigheat  courts  in  the  land  heai-  taken  into  cx>nsidemion  by  a  Joitice  of 
t>t«  to  declare  a  law  unconstitutional,  and  the  peace  u  by  any  other  tribunal.  When 
allowmuch  weight  to  the  le^slaliTejudg-  two  laws  apparently  conflict,  it  it  the 
ment,  the  inferior  courts  should  be  atill  duty  of  all  courts  to  construe  them.  If 
mote  reluctant  to  exercise  this  power,  and  the  conflict  is  irreconcilable,  tliey  ninit 
a  becoming  modesty  would  at  least  be  decide  which  is  to  preTail ;  and  the  con- 
expected  of  those  judicial  officers  who  stitudon  is  not  an  exception  to  this  rule 
have  not  been  trained  to  the  investigation  of  construction.  If  a  law  were  passed  in 
of  legal  and  cons  lltutional  questions.  But  open,  flagrant  riolation  of  the  contlita- 
In  any  case  a  Judge  or  juMice,  being  free  tion.  should  a  justice  of  the  peace  regard 
from  doubt  In  his  own  mind,  and  unfet-  the  law.  and  pay  no  attention  to  the  cen- 
tered by  any  judicial  decision  properly  *titutlonal  proTiaion?  If  that  is  hli  duty 
binding  upon  him,  mu»t  follow  his  own  In  a  plain  cbm,  ia  it  lets  so  when  the  con- 
sense  of  duty  upon  constitutional  as  well  sWnctioo  becomes  more  difficult ! " 
■auponanyotherquestions.  SecMillerr.  '  HooTer  P.  Wood,  9  Ind.  286,287;  Ire- 
State,  8  Ohio  St.  475;  Pim  b.  Nicholson,  Und  v.  Turnpike  Co.,  19  Ohio  St  889; 
S  Ohio  St.  176;  Mayberry  o.  Kelly.  1  Kan.  Smith  v.  Speed,  SO  Ala.  2T6;  AUor  n- 
116.  In  the  case  last  cited  it  is  said :  "It  Auditors.  43  Mich.  76. 
)«  claimed  by  counael  for  the  plaintiff  in  *  Ex  parlt  Randolpli,  2  Brock.  447 ; 
error,  that  the  point  raised  by  the  Initruc-  Frees  p.  Ford,  6  N.  Y.  178,  178 ;  Cumber^ 
tion  it,  that  inferior  courts  and  ministerial  land,  *c.  B.  R.  Co.  v.  County  Court,  10 
officer*  hare  no  right  to  jud|:;e  of  the  con-  Bush,  604 ;  White  v.  Scott,  4  Barb.  66 ; 
stitutionatity  of  a  law  passed  by  a  legis-  Mobile  and  Ohio  Railroad  Co.  v.  State,  29 
Uture.  But  is  this  law!  If  so.  a  court  Ala.  S73. 
created  to  interpret  tbe  law  must  disrv- 
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III.  Nor  will  a  court  listen  to  an  objection  made  to  the  consti- 
tntionality  of  an  act  by  a  party  whose  rights  it  does  not  a£fect, 
and  who  has  therefore  no  interest  in  defeating  it.^  On  this 
ground  it  has  been  held  that  the  abjection  that  a  legislative  act 
was  unconstitutional,  because  divesting  the  rights  of  remainder- 
meti  against  their  will,  could  not  be  successfully  urged  by  the 
owner  of  the  particular  estate,  and  could  only  be  made 
OQ  behalf  *  of  the  remainder-men  themselves.^  And  a  [*  164] 
party  who  has  assented  to  bis  property  being  taken  under 
a  statute  cannot  afterwards  object  that  the  statute  is  in  violation 
of  a  provision  in  the  constitution  designed  for  the  protection  of 
private  property.'  The  statute  is  assumed  to  be  valid,  until  some 
one  complains  whose  rights  it  invades.  **  Prima  facie,  and  upoo 
the  face  of  the  act  itself,  nothing  will  generally  appear  to  show 
that  the  act  is  not  valid ;  and  it  is  only  when  some  person  attempts 
to  resist  its  operation,  and  calls  in  the  aid  of  the  judicial  power  to 
pronounce  it  void,  as  to  him,  his  property  or  hia  rights,  that  the 
objection  of  unconstitutionality  can  be  presented  and  sustained. 
Respect  for  the  legislature,  therefore,  concurs  with  well-estab- 
lished principles  of  law  in  the  conclusion  that  such  an  act  is  not 
void,  but  voidable  only ;  and  it  follows,  as  a  necessary  legal  infer- 
eitce  from  this  position,  that  this  ground  of  avoidance  can  be  taken 
advanti^e  of  by  those  only  who  have  a  right  to  question  the 
validity  of  the  act,  and  not  by  strangers.  To  this  extent  only  is 
it  necessary  to  go,  in  order  to  secure  and  protect  the  rights  of  all 
persons  gainst  the  unwarranted  exercise  of  legislative  power, 
and  to  this  extent  only,  therefore,  are  courts  of  justice  called  on 
to  interpose."  * 

rV.  Nor  can  a  court  declare  a  statute  unconstitutional  and 
void,  solely  on  the  ground  of  unjust  and  oppressive  provisions,  or 
because  it  is  supposed  to  violate  the  natural,  social,  or  political 
rights  of  the  citizen,  unless  it  can  be  shown  that  such  injustice  is 

>  People  V.  Benwelaer,  «c.  R.  R.  Co.,        *  Wellington,  Fetitioaer,  IS  Pick.  BT,  00. 

15  Wend.  113;  a.  c.  30  Am.  Dec  SS.  And  see  Uiagham,  £c.  Turnpike  Co.  v. 

1  SiDclAir  B.  Jackion,  8  Cow.  648.     See  tlarfo\k  Co.,  S  Allen,  36S ;  De  Jamette  o. 

iIm  Smith  V.  McCiflhj,  £6  Fenn.  St.  869;  RBynes, 23  Miii.  BOO :  Sinclair  i>.  Jackaon, 

Aatonir.  Wright, 22  Grat.S67;  HanbaU  8Cow.  543,  679;  Heyward  b.  WRyor.kc 

■.DonoTon,  10  B nth,  681.  ofNen  York,  8  Barb.  48S  ;  Matter  of  A). 

•  Emborr   B.   Conner,  8  N.  T.  611;  baay  St,  11  Wend.  140;  WlUlamaon  v. 

Baker  r.  Braman,  9  Hill,  47 ;  Mobile  and  Carlton,  6]  He.  449 ;   State  v.  Rich,  30 

Ohio  Railmid  Co.  v.  State,  29  AU.  686 ;  Hiat.  S93;  Jonei  a.  Black,  48  Ala.  610. 
Ha^U  p.  Hew  Bedfwd,  108  Haa*.  208. 
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prohibited  or  Buch  rights  guaranteed  or  protected  bj  the  cODBti- 
tution.  It  ia  true  there  are  some  reported  cases,  io  which  judges 
have  been  understood  to  intimate  a  doctmie  different  from  what 
is  here  asserted  ;  but  it  will  generally  be  found,  on  an  examination 
of  those  cases,  that  what  is  said  is  rather  by  way  of  argument  and 
illustration,  to  show  the  unreasoDableness  of  puttiug  upon  consti- 
tutions such  s  construction  as  would  permit  legislation  of  the 
objectionable  character  then  in  question,  and  to  induce  a  more 

cautious  and  patient  examination  of  the  statute,  with  a 
["  1G5]    view  to  *  discover  in  it,  if  possible,  some  more  just  and 

reasonable  legislative  intent,  than  as  laying  down  a  rule 
by  which  courts  would  be  at  liberty  to  limit,  according  to  their 
own  judgment  and  sense  of  justice  and  propriety,  the  extent  of 
legislative  power  in  directions  in  which  the  constitution  bad  im- 
posed no  restraint.  Mr.  Justice  Story,  in  one  case,  in  examining 
the  extent  of  power  granted  by  the  charter  of  Kliode  Island, 
which  authorized  the  General  Assembly  to  make  laws  in  the  most 
ample  manner,  "  so  as  such  laws,  &a.,  be  not  contrary  and  repug- 
nant unto,  but  as  near  as  may  be  agreeable  to,  the  laws  of  Eng- 
land, consideiing  the  nature  and  constitution  of  the  place  and 
people  there,"  expresses  himself  thus :  "  What  is  the  true  extent 
of  the  power  thus  granted  must  be  open  to  explanation  as  well  by 
usf^e  as  by  construction  of  the  terms  in  which  it  is  given.  In 
a  government  professing  to  regard  the  great  rights  of  personal 
liberty  and  of  property,  and  which  is  required  to  legislate  in  sub- 
ordination to  the  general  laws  of  England,  it  would  not  lightly 
be  presumed  that  the  great  principles  of  Magna  Charta  were  to 
be  disregarded,  or  that  the  estates  of  its  subjects  were  liable  to  be 
taken  away  without  trial,  without  notice,  and  without  offence. 
Even  if  such  authority  could  be  deemed  to  have  been  confided  by 
the  charter  to  the  Greneral  Assembly  of  Rhode  Island,  as  an  exer- 
cise of  transcendental  sovereignty  before  the  Revolution,  it  can 
scarcely  be  im^ined  that  that  great  event  could  have  left  tiie 
people  of  that  State  subjected  to  its  uncontrolled  and  arbitrary 
exercise.  That  government  can  scarcely  be  deemed  to  be  free, 
where  the  rights  of  propierty  are  left  solely  dependent  upon  the 
will  of  a  legislative  body,  without  any  restraint.  The  fundamen- 
tal maxims  of  a  free  government  seem  to  require  that  the  rights 
of  personal  liberty  and  private  property  should  be  held  sacred. 
At  least  no  court  of  justice  in  this  country  would  be  warranted  in 
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assuming  that  the  power  to  violate  and  disregard  them  — a  power 
■0  repugnant  to  the  common  piinciples  of  justice  and  civil  liberty 
—  larked  under  any  general  grant  of  legislative  authority,  or 
ought  to  be  implied  from  any  general  expressions  of  tlie  wUl  of 
the  people.  The  people  ought  not  to  be  presumed  to  part  with 
rights  so  vital  to  their  security  and  well-being,  without  very  strong 
and  direct  expressions  of  such  au  intention."  "  We  know  of  no  case 
Id  which  a  legislative  act  to  transfer  the  property  of  A.  to  B.  with- 
out his  consent  has  ever  been  held  a  constitutional  exer- 
ciite  of  l^slative  power  in  any  State  in  *  the  Union.  On  [*  166] 
the  contrary,  it  has  been  constantly  resisted,  as  incon- 
sistent with  just  principles,  by  every  judicial  tribunal  in  which  it 
has  been  attempted  to  be  enforced." '  The  question  discussed  by 
the  learned  judge  in  this  case  is  perceived  to  have  been,  What  is 
the  scope  of  a  grant  of  legislative  power  to  be  exercised  in  confor- 
mity with  the  Laws  of  England  ?  Whatever  he  says  is  pertinent 
to  that  question ;  and  the  considerations  he  su^ests  are  by  way 
of  argument  to  show  that  the  power  to  do  certain  unjust  and 
oppressive  acts  was  not  covered  by  the  grant  of  legialative  power. 
It  is  not  intimated  that  if  they  were  within  the  grant,  they  would 
be  impliedly  prohibited  because  unjust  and  oppressive. 

In  another  case,  decided  in  the  Supreme  Court  of  New  Tork, 
one  of  the  judges,  in  consideriDg  the  rights  of  the  city  of  New 
York  to  certain  corporate  property,  used  this  language :  "  The 
inhabitants  of  the  city  of  New  York  have  a  vested  right  in  the 
City  Hall,  markets,  water-works,  ferries,  and  other  public  prop- 
erty, which  cannot  be  taken  from  them  any  more  than  their  indi- 
vidual dwellings  or  storehouses.  Their  rights,  in  this  respect, 
rest  not  merely  upon  the  amititution,  but  upon  the  great  principles 

1  Wilkiiuon  v.  Leland,2  Pet.  Q2T,  667.  Teited  k  man  of  bl«  freehold  uid  pM«ed 

Se«BlM«tuU  Iitkldb^tbeMme  judge  in  ft  orer  touiother,  to  be  roid  "u  iguntt 

Terrett  «.  TAjrior,  B  Cnmch,  48.    "It  is  coamon  rigbt  ai  well  u  againit  Magna 

riekr  that  itaCutea  paiied  againat  plain  Charta."    In  Hegentt  of   UniTeraity  o^ 

and  obrioM  principle*  of  oommon  right  Wllliama,  9  Gill  &  J.  366;  b.  o.  81  Am. 

and  coDimoD  reaaon  are  abaolutel;  null  Dec.  72,  it  waa  aaid  that  an  act  waa  void 

and  TOid,  ao  far  aa  thej  are  calculated  U)  aa  oppoied  to  fundamental  principle*  of 

operate  agaiiut  those  principles."     Bam  right  and  jnalice  Inlierent  in  the  nature 

«.  IfcClawi,  1  Bay,  98.    But  ^e  qnntion  and  iplrit  of  the  aocial  corapacL    But  tha 

in  that  caM  waa   one  of   conitruction ;  coort  had  already  decided  that  the  act 

wbetber  the  conrt  tliould  give  loaBUtola  «■*  oppoied,  not  00I7  to  the  coottitution 

a  cdulrnction  which  would  make  it  oper-  of  the  State,  but  to  that  of  the  United 

ate  a«ainit  common  right  and  common  Stateialao.    See  Major,  &c  of  Baltimore 

rtMOB.    In  Bowman  b.  MiddJeton,  1  B»j,  v.  State,  16  Md.  878. 
Sa^  (he  court   held  u  act  which  <U- 


by  Google 


200  COMSTITUTIONAL  LIHITATIONB.  [OH.  VU. 

of  eternal  justice  which  lie  at  the  foundatiOQ  of  all  free  govem- 
menU." '  The  great  principles  of  eternal  justice  which  affected  the 
particular  case  had  been  incorporated  in  the  constitution  ;  and  it 
therefore  became  uunecessaty  to  consider  what  would  otherwise 
have  been  the  rule ;  nor  do  we  understand  the  court  as  intimating 

any  opinion  upon  that  subject.  It  was  sufficient  for  the 
[*  167]    case,  to  find  *  that  the  principles  of  right  and  justice  had 

been  recognized  and  protected  by  the  constitution,  and 
that  the  people  had  not  assumed  to  confer  upon  the  legislature  a 
power  to  depriire  the  city  of  rights  which  did  not  come  from  the  con- 
stitution, but  from  principles  antecedent  to  and  recognized  by  it. 

So  it  is  said  by  Moamer,  Ch.  J.,  in  a  Connecticut  case :  "  With 
those  judges  who  assert  the  omnipotence  of  the  legislature  in  all 
cases  where  the  constitution  has  not  interposed  an  explicit  re- 
straint, I  cannot  t^ee.  Should  there  exist  —  what  I  know  is  not 
only  an  incredible  supposition,  but  a  most  remote  improbability  — 
a  case  of  direct  infraction  of  vested  rights,  too  palpable  to  be 
questioned  and  too  unjust  to  admit  of  vindication,  I  could  not 
avoid  considering  it  as  a  violation  of  the  social  compact,  and  within 
the  control  of  the  judiciary.  If,  for  example,  a  law  were  made 
without  any  cause  to  deprive  a  person  of  his  property,  or  to  sub- 
ject him  to  imprisonment,  who  would  not  question  its  legality, 
and  who  would  aid  in  carrying  it  into  efifect  ?  On  the  other  hand, 
I  cannot  harmonize  with  those  who  deny  the  power  of  the  legis- 
lature to  make  laws,  in  any  case,  which,  with  entire  justice,  operate 
on  antecedent  legal  rights.  A  reti-ospective  law  may  be  just  and 
reasonable,  and  the  right  of  the  legislature  to  enact  oue  of  this 
description  I  am  not  speculatist  enough  to  question."'  The  cases 
here  supposed  of  unjust  and  tyrannical  enactments  would  probably 
be  held  not  to  be  within  the  power  of  any  legislative  body  in  the 
Union.  One  of  them  would  be  clearly  a  bill  of  attainder ;  the 
other,  unless  it  was  in  the  nature  of  remedial  legislation,  and  sus- 
ceptible of  being  defended  on  that  theory,  would  be  an  exercise 
of  judicial  power,  and  therefore  in  excess  of  legislative  authority, 
because  not  included  in  the  apportionment  of  power  made  to  that 
department.  No  question  of  implied  prohibition  would  ai-ise  in 
either  of  these  cases  ;  but  if  the  grant  of  power  had  covered  them, 
and  there  had  been  no  express  limitation,  there  would,  as  it  seems 
*  Qoiheti  V.  Btoninglon,  4  Conn.  209, 
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to  US,  be  very  great  probability  of  nnpleaEant  and  dangerous  con- 
ffict  of  authority  if  the  courU  were  to  deny  validity  to  le^slative 
action  on  subjects  within  their  control,  on  the  assumption  that  the 
legislature  had  disregarded  justice  or  sound  policy.  The  moment 
a  court  ventures  to  substitute  its  own  judgment  for  that  of  the 
legislature,  in  any  case  where  the  constitution  has  vested  the  leg- 
islature with  power  over  the  subject,  that  moment  it 
enters  *  upon  a  field  where  it  is  impossible  to  set  limits  [*  168} 
to  its  authority,  and  where  its  discretion  alone  will 
measure  the  extent  of  itd  interference.' 

The  rule  of  law  upon  this  subject  appears  to  be,  that,  except 
where  the  constitution  has  imposed  hmits  upon  the  legislative 
power,  it  must  be  considered  as  practically  absolute,  whether  it 
operate  according  to  natural  justice  or  not  in  any  particular  case. 
The  courts  are  not  the  guRrdians  of  the  rights  of  the  people  of  the 
State,  except  as  those  rights  are  secured  by  some  constitutional 
provision  which  comes  within  the  judicial  cognizance.  The  pro- 
tection f^ainst  unwise  or  oppressive  legislation,  within  constitu- 
tional bounds,  is  by  an  appeal  to  the  justice  and  patriotism  of  the 
representatives  of  the  people.  If  this  fail,  the  people  in  their  sov- 
ereign capacity  can  correct  the  evil ;  but  courts  cannot  assume 
their  rights.*    The  judiciary  can  only  arrest  the  execution  of  a 

1  "  If  the  legiilatOTB  thoald  piM  « law  witdom  and  iDtegrity  of  public  lerTRnU, 

ia  ^kin  and  luiequiTocal  language,  wltlilu  and  their  idantity  with  the  people.     Got- 

Ibe  general  acope  of  their  constitutional  ernmenti  cannot  be  administered  withoat 

powera,  I  know  of  do  authoritj  in  thli  committing  powers   in   trust  and   confl- 

foTCTDineDt  to  proaonnce  such  an  act  denue."    Beeba  r.  State,  6  Ind.  601.  626, 

Toid,  merel;  because,  in  Ibe  opinion  of  per  Stuart,  J.    And  see  Jofaiuton  v.  Com- 

tbe  Jodicial  tribunals,  it  was  contrar/  to  monweaith,   1   Bibb,  603 ;    Flint   Biver 

tbe  ^inciptes  at  natural  justice ;  for  tbis  Steamboat  Co.  b.  Foster,  6  Ga.  104 ;  Sute 

Kould  be  Teiting  in  the  court  a  latitudi-  k.  Eruttschnitt.  4  Her.   ITS ;   Walker  v. 

maiimn  aothority  which  might  be  abused,  Cincinnati,  21  Ohio  St.  14 ;  Hills  v.  Chi- 

aad  would  necesaarilj  lead  to  colliiioni  cage,  80  III.  86. 

b«twe«n  (he  legislallTe  and  judicial  de-  *  Bennett  v.  Bull,  Baldw.  74 ;  Walker 

partmenta,  dangerous  to  the  well-being  of  p.  Cincinnati,  21  Ohio  St.   14,     "It  tlie 

•oeietj,  or  at  least  not  in  harmony  with  act  itself  is  within  the  scope  of  their  au- 

tfae  •tmetiue  of  our  Idea*  of  natural  gov-  thority,  It  must  stand,  and  we  are  bound 

emmenL"    Per  Rcgtn,  J.,  in  Common-  to  make  it  stand,  if  it  will  upon  any  in- 

wealtb  c.  HcCloskejr,  2  Rawle,  S74.    "  All  tendment    It  Is  iu  effect,  not  its  pnrpose, 

the  ooDTU  can  do  with  odioas  statutes  is  which  mast  determine  its  validity.    Notb- 

to  chasten  their  hardness  by  construction,  fng  but  a  clear  riolstion  of  the  conitito- 

Such  la  the  imperfection  of  the  best  hu-  tion  —  a  tlear  nsnrpation  of  power  pro- 

man  inatitutiaiu,  that,  mould  them  as  we  hibited  —  will  justify  the  judicial  depart- 

■Bay,  a  large  diacretion  must  at  last  be  ment  in  pronouncing  an  act  □(  tlie  legit- 

H  [Miseil   somewbere.     The   best  and    in  latlre    department   unconstitutional  and 

BMny  eases  tbe  only  Mcority  Is  la  tb«  void."    PenasylTania  B.  R.  Co.  v.  Btb- 
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statute  wheD  it  conflicts  with  the  constitutioD.  It  cannot  run  a 
race  of  opinionB  npon  points  of  r%lit,  reason,  aiid  expediency 
with  the  law-making  power.'  Any  legislative  act  which  does 
not  encraach  upon  the  powers  apportioned  to  the  other  depart- 
ments of  the  government,  being  prima  facie  valid,  must  be  en- 
forced, unless  restrictions  upon  the  legislative  authority  can  be 
pointed  out  in  the  constitution,  and  the  case  shown  to  come  within 

them.' 
['  169]       *  V.  If  the  courts  are  not  at  liberty  to  declare  statutes 

void  because  of  their  apparent  injustice  or  impoUcy,  neither 
can  they  do  so  because  they  appear  to  the  minds  of  the  judges  to 
violate  fundamental  principles  of  republican  government,  unless 

let,  66  Penn.  8L  IM,  189.    See  Weber  b.  268 ;    Gnbnan  n.   Virginia    Iron  Co.,  6 

Beinlurd,  73  Peon.  St.  870 ;  ChicBgo,  &c.  W.  r*.  23 ;  Oibum  b.  Suiej,  G  W.  Ya.  SC ; 

R.  R.  Co.  n.  Smiih,  02  III.  268 ;  People  e-  Ykdcj  v.  Taney,  5  Heisk.  363 ;  BLisi  d. 

AlbertioD,   5fi  N.  T.   60;  per  AUta,  J.,  Commonwealth,  2  Litt.  00;  Slate  c.Aih- 

Martin  v.  Diz,  62  Hiii.  fj2,  64  ;  per  Clial-  ley,  1  Ark.  513 ;  CampbeU  b.  Union  B«ik. 

ns>,  J.,  Beonett  v.  Boggi,  Baldw.  60,  74;  7  Miu.  626;  Tate's  Ex'r  c  Bell,  1  Yerg. 

United  Slatea  v.  Brown,  1  Deady,  666  ;  202  ;  b.  o.  2fi  Am.  Dec.  221 ;  Andrewt  rr. 

Commonwealth  v.  Hoora,  26  Gratt.  961 ;  St«te,  3  Heitk.  166;  a.  c.  8  Am.  Rep.  8; 

Danrille  v.  Pace,  26  Qratt.  1,  8 ;  Beith*  K^lroad  v.  Hick*,  »  B«i.  MS ;  WhitUng. 

tniller  v.  People,  44  Mich.  280;  Muna  s.  ton  r.  Polk,  1   Hair,  i  J.  236;  Norrii  o. 

Illinola,  04  U,  S,  Rep.  113.  Abingdon  Academy,?  Gill  &  J.  7;  Harri- 

>  PerkiM,  J.,   in    Madiion  t  lodUn-  nn  t>.  State,  22  Md.  46B;  State  v.  Lytca, 

apolii  Railroad  Co.  v.  Whileneck.  8  Ind.  1  McCord,  288 ;  Myen  v.  EnglUh,  9  CaL 

217;  Ball  p.  Read,  13  Gralt  78,  perl*!,  841;  Ex  pant  Newm.n,  9  Cal.  602;  Ho- 

J.     So  in  Canada  It  i>  held  that  an  act  bart  v.  Superviton,  17  Cal.  23 ;  Crenahaw 

within  the  icape  of  le^latlre  power  can-  b.  Slate  RirerCo.,  S  lUnd.  245;  Lewii  c. 

not  be  objected  to  ai  contrary  to  reaaon  Webb,  8  Me.  926;  Durliam  r.  LewUton, 

and    jostlce.      Re    Goodhne,    19    Ch>  4  Me.  140;  Lunt'*  Caae,  6  Me.  412;  Scott 

(Ont.).   866 ;    Toronto,    «c.    R    Co.    v.  v.  Smart'i  Ei'ra,  1  Mich.  2S6 ;  WillUma 

Crookahaok,  4  Q.  B.  (Ont.)  818.  t>.  Detroit,  2  Mich.  660;  Tylers.  People, 

*     Sill  f.  Village  or  Coming,  16  N.  T.  6   Mich.   S20;    Weltner  v.   Bnnbory,  SO 

297  ;  Variuk  v.  Smith,  6  Paige,  136  ;  Cocb-  Mich.  201 ;   Cotton  v.  Commlaaioner*  of 

ran  e.  Van  Sarlay,  20  Wend.  866  ;  Morria  Leon  County,  d  Fla.  610 ;  State  b.  Robin- 

B.  People,  8  DenJn,  381 ;   Wynehamer  b.  ion,  1  Kan.  17  ;  Santo  v.  State.  2  Iot«, 

People,  13  N.  T.  S78 ;  People  n.  Superrii-  165 ;  Mornion  v.  Springer,  16  Iowa,  304 ; 

on  of  Orange,  17  N.  Y.  236 ;  Dow  v.  Nor-  Sloddart  v.  Smith.  6  Binn.  855 ;  Moore  b. 

ri>,  4  N.  H.  16 ;  Derby  Tornpike  Co.  b.  Houaton,  3  S.  &  R.  169 ;  Braddee  v.  Brown- 

Parki,10Conn.622,643;  Hartford  Bridge  field,  2  W.  &  S.  271 ;  Harvey  B.Thooiaa. 

Co.  D.  Union  Ferry  Co.,  29  Conn.  210;  10Watta,63;  Commonwealth  v.l/laxwM. 

Holden  V.  Jamei,  11  Man.  B96;  Adam«D.  27   Penn.   St.  444;   Lewii'i   Appeal,  67 

Howe,  14Mau.310;a.  c.  7  Am.  Dec.2ia;  Penn.  St.  15S;  Butler't  Appeal,  78  Penn. 

Norwich    b.   County  Comml»ionert,   18  St.  448;  Carey  ir.  Giles,  Q  Ga.  253;  Macon 

Pick.  60;   Dawion  v.  Sharer,  1  Blackf.  and  Weitern  Railroad  Co.  e.  DbtI*,  18  Oa. 

206 ;  Beaoch&mp  c.  Stale,  6  Blackf.  299 ;  68 ;  Franklin  Bridge  Co.  r.  Wood,  14  Ga. 

Doo  u.  DongUu,  8  Blackf.  10;  Maice  v.  80;  Botton  v.  Cummini,  16  Qa.  102;  Vm 

Sute,  4   Ind.   342;    Slocking  v.   State,  Borne  o.  DorraiKw,  2  Dall  809 ;  Calderr. 

7    Ind.    827;    Beebe    e.    State.   6    Ind.  Bull,  8  Ball.  886;   Cooper  r.  Telfair,  4 

601 ;  Newland  v.  Marsh,  19  111.  376,  384 ;  DalL   14 ;   Fletcher  r.  Pack,  e   Craneli. 

Chicago,  Jbc  B.  B.  Co.  K.  Smith,  62  III.  87. 
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it  shall  be  found  that  those  principles  are  placed  beyond  legisla- 
tive eDcroachment  by  the  constitution.  The  principles  of  repulr 
licaD  gOTernment  are  not  a  set  of  inflexible  rules,  vital  and  active 
in  the  constitution,  though  uoexpressed,  but  they  are  subject  to 
variation  and  modification  &om  motives  of  policy  and  public 
necessity ;  and  it  is  only  in  those  particulars  in  which  experience 
.  has  demonstrated  any  departure  from  the  settled  practice  to  work 
injustice  or  confusion,  that  we  shall  discover  an  incorporation  of 
them  in  the  constitutioD  in  such  form  as  to  make  them  definite 
roles  of  action  under  all  circumstances.  It  is  undoubtedly  a 
maxim  of  republican  government,  as  we  understand  it,  that  taxa- 
tion and  representation  should  be  inseparable ;  but  where  the 
l^islatare  interferes,  as  in  many  cases  it  may  do,  to  compel  taxa- 
tion by  a  municipal  corporation  for  local  purposes,  it  is  evident 
that  this  maxim  is  applied  in  the  case  in  a  much  restricted 
and  very  imperfect  sense  only,  since  the  *  representation  [*  170j 
of  the  h>cality  taxed  is  but  slight  in  the  body  imposing 
the  tax,  and  the  burden  may  be  imposed,  not  only  against  the 
protest  of  the  local  representative,  but  against  tiie  general  opposi- 
tion of  the  municipality.  The  property  of  women  is  taxable, 
notwithstanding  they  ore  not  allowed  a  voice  in  choosing  repre- 
sentatives.' The  maxim  ia  not  entirely  lost  sight  of  in  such  cases, 
but  its  application  in  the  particular  case,  and  the  determination 
bow  far  it  can  property  and  justly  be  made  to  yield  to  considera- 
tions of  policy  and  expediency,  must  rest  exclusively  with  the 
law-making  power,  in  the  absence  of  any  definite  constitutional 
provisions  so  embodying  the  maxim  as  to  make  it  a  limitation 
upon  legislative  authority.^  It  is  also  a  maxim  of  republican  gov- 
ernment that  local  concerns  shall  be  managed  in  the  local  dis- 

1  Wheel«rc.W«U,6AlleD,6G8:Smi[h  inexpedieDt,  u  politic  or Impoltttc.    Con- 

>.  Mwoo,  20  Ark.  17.  lidentioni  of  th*t  lorl  must  in  general  b« 

*  "TbcreueondoubtedlrflinduneDtal  addreiwd  to  the  le^tUture.  Quntiona 
principle*  of  monlitj  and  Jiutice  which  of  policy  there  are  concluded  here."  Clmt, 
BO  le^lature  ii  at  liberty  to  disregard,  Ch.  J.,  in  Licenie  Tai  Owea,  5  Wril. 
but  it  i«  eqnallj  undoubted  that  no  court,  462,  469.  "  All  mere  queitiona  of  expe- 
Mcept  ia  theclearett  caiei,  can  properly  dienc;,  and  all  questioni  respecting  the 
tmpnte  the  diiregsrd  of  those  principle!  ju«t  opemtion  of  the  law  within  Che  limila 
to  the  legitUtnre.  .  .  .  This  court  can  prescribed  by  the  constitution,  were  set- 
know  nothing  of  public  policy  except  tied  by  the  lefpslatnre  when  it  was  en- 
from  the  consUlntion  and  the  laws,  and  acted,"  Ladd,  J.,  in  Perry  v.  Keene.  60 
tbe  coarse  of  administration  and  decision.  N.  H.  514, 6S0.  And  see  remarks  of  Sgan, 
It  has  DO  legislatire  powers.  It  cannot  Ch.  J.,  in  Attorney  General  v.  CbicmgOt 
uwod  or  iDodilPr  auf  legislatiTe  acts.  It  Ac.  R.  B.  Co.,  85  Wis.  426,  660. 
csnoot  examine  questions  as  expedient  or 
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tricts,  which  shall  choose  their  own  ndministrBtive  and  police 
officeis,  and  establish  for  themselves  police  regulations ;  but  this 
mazim  is  subject  to  such  exceptions  as  the  legislative  power  of 
the  State  shall  see  fit  to  make  ;  and  when  made,  it  must  be  pre- 
sumed that  the  public  interest,  convenience,  and  protection  are 
subserved  thereby.^  The  State  may  interfere  to  establish  new 
regulations  against  the  will  of  the  local  constituency ;  and  if  it 
shall  think  proper  In  any  case  to  assume  to  itself  those  powers  of 
local  police  which  should  be  executed  by  the  people  immediately 
concerned,  we  must  suppose  it  has  been  done  because  the  local 
administration  has  proved  imperfect  and  inefficient,  and  a  regard 
to  the  general  well-being  has  demanded  the  change.  In  these 
eases  the  maxims  which  have  prevailed  in  the  government  address 
themselves  to  the  wisdom  of  the  legislature,  and  to  adhere  to  them 
as  far  as  possible  is  doubtless  to  keep  in  the  path  of  wisdom ; 
but  they  do  not  constitute  restrictions  so  as  to  warrant  the  other 
departments  in  ti'eating  the  exceptions  which  are  made  as  uncon- 
stitutional.' 

1  People  V.  Draper,  16  N.  T.  S32.    Sm  incb  only  u  iu  witdoni  iball  prcKiJlM 

pc^,  pp.  'ISl,  'm.  within  the  conititutLontd   limit.     Tbej 

*  Id  People  v.  Mahanej,  18  Mich.  4B1,  were  repretenled  in  ttiat  body  when  tlie 

600,  where  the  MetropoUta.n  Police  Act  of  pretent  police  board  were  ftppointed  bj 

Detroit  wu  claimed  to  be  unconttitution-  il,  and  the  governor,  who  is  lierenfier  to 

kl  OD tarioiu  groundB,  the  court  taj  :  "Be-  fill  vncanciei,  will  be  choeen  by  the  State 

lidea  the  tpeciflc  objection*  made  to  the  at  Urge,  including  their  dty.    There  ia 

act  at  oppoied  to  tlie  proviiiona  of  tlie  notliing  in  the  mazim  that  taxation  aod 

conBlitnlion,  the  counsel  for  respondent  representation  go  together  which  requires 

attacks   it  on   '  genentl    printiples,'  and  that  the  body  paying  the  tax  shall  aloM 

especially  because  riolsting  fundamental  be  consulted  in   its  assessment;  and  it 

principlesofourBysteni,  thatgovemments  there  were,  we  should  find  it  rlolaied  m 

exist  by  the  consent  of  the  governed,  and  erery  turn   in   our  ayitem.      The  State 

that  toialion  and  representation  go  to-  legislature  not  only  has  a  control  in  this 

gether.     The  taxation  under  the  act,  it  Is  respect  over  inferior  muncipalities,  which 

said,  il   really  in   the  hands  of  a  police  it  exercises  by  general  laws,  but  it  some- 

board.  a  body  in  the  choice  of  which  the  tbnes  finds  it  necessary  to  inlerpoae  it* 

people  of  Detroit  have  no  voice.    This  power  in  special  cases  to  prevent  unjust 

argument  is  one  wlilch  might  be  prassed  or  burdensome  Uxation,  as  well  as   to 

upon    the    legislative    department    with  compel  the  performance  of  ft  clear  duty, 

great  force,  if  it  were  true  in  point  of  The  constitution   itself,   by  one   of    the 

fret     Bat  as  the  people  of  Detroit  are  cUnses  referred  to,  requires  the  legisla- 

really  represented   throughout,   the  difB-  ture  to  exercise  its  control  over  tlie  taxft- 

cutty  suggested  can  hardly  be  regarded  tion   of    municipal   corporations,   by   re- 

as  fundamental.    They  were  represented  striding  It  to  what  that  body  may  regard 

in  the  legislature  which  passed  the  act,  as  proper  bounds.     And  monldpal  bodies 

and  had    the  same  proportionate   voice  are  frequently  compelled  most  unwillingly 

there  with  the  other  municipalities  in  the  to  levy  taites  for  the  payment  of  claims. 

State,  all  of  which  receive  firam  that  body  by  the  Judgments  or  mandates  of  courts 

tbair  powers  of  local  goTemment,  and  In  which  tbeli  represestadon  is  qnlte  as 
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•  VI.  Nor  are  the  courts  at  liberty  to  declare  an  act  ["  171] 
TOid,  because  in  their  opinion  it  is  opposed  to  a  gpirit 
sapposed  to  pervade  the  constitution,  but  not  expressed  in  words. 
"When  the  fundamental  law  has  not  limited,  either  in  terms  or 
by  necessary  implication,  the  general  powers  conferred  upon  the 
legislature,  we  cannot  declare  a  limitation  under  the  notion  of 
having  discovered  something  in  the  gpirit  of  the  constitution 
which  is  not  even  mentioned  in  the  instrument."  ^  "  It  is  difiS* 
cult,"  says  Mr.  Senator  Verplanct,  "upon  any  general  principles, 
to  limit  the  omnipotence  of  the  sovereign  l^islative  power  by 
judicial  interposition,  except  so  far  as  the  express  words  of  a 
written  constitution  give  that  authority.  There  are  indeed  many 
di^a  and  some  great  authorities  holding  that  acts  contrary  to  the 
first  principles  of  right  are  void.  The  principle  is  un- 
questionably •  sound  as  the  governing  rule  of  a  legislature  [*  172] 
ID  relation  to  its  own  acts,  or  even  those  of  a  preceding 
legislature.  It  aluo  affords  a  safe  rule  of  construction  for  courts, 
in  the  interpretation  of  laws  admitting  of  any  doubtful  construc- 
tion, to  presume  that  the  legislature  could  not  have  intended  an 
unequal  and  unjust  operation  of  its  statutes.  Such  a  construc- 
tion ought  never  to  he  given  to  legislative  language  if  it  be  sus- 
ceptible of  any  other  more  conformable  to  justice;  but  if  the 
words  be  positive  and  without  ambiguity,  I  can  find  no  authority 
for  a  court  to  vacate  or  repeal  a  statute  on  that  ground  alone. 
Bat  it  is  only  in  express  constitutional  provisions,  limiting  legis- 
lative power  and  controlling  the  temporary  will  of  a  majority,  by 
s  permanent  and  paramount  law,  settled  by  the  deliberate  wisdom 
of  the  nation,  that  I  can  find  a  safe  and  solid  ground  for  the 
anthority  of  courts  of  justice  to  declare  void  any  legislative  enact- 
ment. Any  assumption  of  authority  beyond  this  would  be  to 
place  in  the  bands  of  the  judiciary  powers  too  great  and  too  un- 
defined either  for  ita  own  security  or  the  protection  of  private 

mDoU  M  (bat  of  the  people  ot  Detroit  in  lee  Wynehamer  v.  People,  13  N.  T.  878, 

this  police  board.    It  cannot  tliereTore  be  per  Sddea.  3. ;   Benion  v.  Mafor,  &e.  of 

•aid  tbat  the  maxima  refeired  to  hare  Albanr,  24  Barb.  24B  <(  n^. ;  Baltimore  n. 

be«ii  entirclr  diiregarded  bj  the  lesliia-  State,'l5  Md.  ST6;  People  c.  Draper,  16 

tore  in  the  pawage  of  this  act.    But  aa  N.  T.  SS2;  White  e.  Stamford,  S7  Conn. 

conmel  do  not  claim  that,  in  «>  &r  aa  578. 

Utej  bare  been  departed  from,  the  conitl-         >  People  e.  Hiber,  24  Wend.  316.  ZSO; 

tstioo  ha*  been  violated,  we  cannot,  witli  State  c.Staten.e  Cold.  238;  Walker  cCin. 

penprictj,  be  aaked  to  declare  the  act  donaU,  21  Ohio  St  H ;  People  v.  Bucket, 

TotdODBnytachguieralotaectlDii."  And  fiCoLUC 
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rights.  It  is  therefore  a  most  gntiiyiug  circamstance  to  the 
friends  of  regulated  liberty,  that  in  every  chaage  in  their  consti- 
tutional polity  which  has  yet  taken  place  here,  whilst  political 
power  has  been  more  widely  diffused  among  the  people,  stronger 
and  better-defined  gnards  have  been  given  to  the  rights  of  prop- 
erty." And  after  quoting  certain  express  limitations,  he  pro- 
ceeds :  "  Believing  that  we  are  to  rely  upon  these  and  similar 
provisions  as  the  best  safeguards  of  our  rights,  as  well  as  the 
safest  authorities  for  judicial  direction,  I  cannot  bring  myself  to 
approve  of  the  power  of  courts  to  annul  any  law  solemnly  passed, 
either  on  an  assumed  ground  of  its  being  contrary  to  natural 
equity,  oi  from  a  broad,  loose,  and  vague  interpretation  of  a  con- 
stitutional provision  beyond  its  natural  and  obviotis  sense."  ^ 

The  accepted  theory  upon  this  subject  appears  to  be  this ;  In 
every  sovereign  State  there  resides  an  absolute  and  uncontrolled 
power  of  legislation.  In  Great  Britain  this  complete  power  rests 
in  the  Parliament ;  in  the  American  States  it  resides  in  the  people 

themselves  as  an  organized  body  politio.  But  the  people, 
[•  173]    by  "  creating  the  Constitutiou  of  the  United  States,  have 

delegated  this  power  as  to  certain  subjects,  and  under 
certain  restrictions  to  the  Congress  of  the  Union  ;  and  that  por- 
tion they  cannot  resume,  except  as  it  may  be  done  through 
amendment  of  the  national  Constitution.  For  the  exercise  of  the 
legislative  power,  subject  to  this  limitation,  they  create,  by  their 
State  constitution,  a  legislative  department  upon  which  they  con- 
fer it ;  and  granting  it  in  general  terms,  they  must  be  understood 
to  grant  the  whole  legislative  power  which  they  possessed,  except 
so  far  as  at  the  same  time  they  saw  fit  to  impose  restrictions. 
While,  therefore,  the  Parliament  of  Britain  possesses  completely 
the  absolute  and  uncontrolled  power  of  legislation,  the  legislative 
bodies  of  the  American  States  possess  the  same  power,  except, 
firat,  as  it  may  have  been  limited  by  the  Constitution  of  the  United 
States ;  and,  tecond,  as  it  may  have  been  limited  by  the  constitu- 
tion of  the  State.  A  legislative  act  cannot,  therefore,  be  declared 
void,  unless  its  condict  with  one  of  these  two  instruments  can  be 
pointed  out.^ 

»  Coch™nD.VanSoriar,20Wend.a86.  18  N.  T.  878,  per  Coi**)dt,  J.;  18  N.  T. 

381,  SSa    See  ilin  People  v.  Oallagher.  4  US,  per  StUa.  J. ;   IS  N.  T.  477,  per 

Mich.  244;  Bunion  b.  Hikjor,  Ac.  of  Al-  Jahnan,]. 

b«nr,  24  Barb.  248;   Orwit  v.  ConrUr,  «  People  v.  New  York  Central  lUfl- 

24  Bub.  28S  i   W;n>«b*>neT  «■  People,  ima  Co.,  84  Bub.  138;  GentiT  d.  Qrit- 
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It  is  to  be  borne  in  mind,  however,  that  there  is  a  broad  dif- 
ference  between  the  Constitution  of  the  United  States  and  the 
oouBtitatioDS  of  the  States  as  regards  the  powers  which  may  be 
exerdsed  onder  them.  The  government  of  the  United  States 
is  ooe  of  enumerated  powers ;  the  govemmento  of  the  States  are 
possessed  of  all  the  general  powers  of  legislation.  When  a  law 
of  Congress  i^  assailed  as  void,  we  look  in  the  national  Constitu- 
tion to  see  if  the  grant  of  specified  powers  is  broad  enough  to  em- 
brace it ;  but  when  a  State  law  is  attacked  on  the  same  ground, 
it  is  presumably  valid  in  any  case,  and  this  pi-esumption  is  a  con- 
climve  one,  unless  in  the  Constitution  of  the  United  States  or  of 
the  State  we  are  able  to  discover  that  it  is  prohibited.  We  look 
in  the  Constitution  of  the  United  States  for  grant*  of  legislative 
power,  but  in  the  constitution  of  the  State  to  ascertun  if  any 
limitationa  have  been  imposed  upon  the  complete  power  with 
which  the  legislative  department  of  the  State  was  vested  in  its 
creation.  Congress  can  pass  no  laws  but  such  as  the  Constitution 
authorizes  either  expressly  or  by  clear  implication ;  while  the 
State  legislature  has  jurisdiction  of  all  subjects  on  which  its  1^- 
islaliou  is  not  prohibited.'  '*  The  law-making  power  of 
tfae  *  State,"  it  is  said  in  one  case,  "  recognizes  no  re-  [*  174] 
straints,  and  is  bound  by  none,  exoept  such  as  are  im- 
posed by  the  Conetitation.  That  instrument  has  been  aptly 
termed  a  legislative  act  by  the  people  themselves  in  their  sover- 
eign capacity,  and  is  therefore  the  paramount  law.  Its  object  is 
not  to  grant  legislative  power,  but  to  confine  and  restrain  it. 
Without  the  constitutional  limitations,  the  power  to  make  laws 
would  be  absolute.  These  limitations  are  created  and  imposed 
by  express  words,  or  arise  by  necessary  implication.  The  leading 
feature  of  the  constitution  is  the  separation  and  distribution  of 
the  powers  of  the  government.  It  takes  care  to  separate  the  ex- 
ecndve,  legislative,  and  judicial  powers,  and  to  define  their  limits. 


ttK  27  Tex.  «l ;  DaiiTine  p.  Fmw,  26  24  N.  T.  49T.  G04 ;  People  v.  To^nbee.  8 

Gnt.  1;  s.  c.  18  Am.  Rep.  663;  DstIb  k.  Pnrk.  Cr.  R.  49(1;  Sute  o.  Guiierrez.  15 

8utg,3U>,877.    And  lee  the  chsi cited,  L«.  Ana.  190;  Walpole  i-.  Elliott.  IB  Ind 

ante,  p.  •  108,  note  S.  268 ;  Smith  t.  Judge,  IT  CrI.  647 ;  Com- 

>  Sill  e.  Village  of  ConiinK.  15  N.  T.  mouirMtth  v.  Hartman,  17  Penn.  SL  118; 

297 ;  Penple  c.  Snperviaora  of  Orange,  27  Kirhj  v.  Bhaw,  ID  Penn.  St.  356 ;  Weitter 

Bart.  676;  People  r.  Gallasher.  4  Hich.  v.  Hade,  52  Penn.  St  474;  DanTille  v. 

M4:  Sean  v.  CoUrell.  6  Ulch.  260;  Peo-  Pace,  26  Qnt.  1,  9;   a.  o.  18  Am.  Rep. 

pla  r.  New  York  Central  Railroad  Co.,  668. 
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The  execative  can  do  no  legiaUtive  act,  nor  the  legislature  any 
executive  act,  and  neither  cun  exercise  judicial  authority."  ^ 

It  does  not  follow,  however,  that  in  every  case  the  coarta, 
before  they  can  set  aside  a  law  as  invalid,  must  be  able  to  find  in 
the  constitution  some  specific  inhibition  which  has  been  disre- 
garded, or  some  express  command  which  has  been  disobeyed.' 
Prohibitions  are  only  important  where  they  are  la  the  na- 
ture of  exceptions  to  a  general  grant  of  power;  and  if  the 
authority  to  do  an  act  has  not  been  granted  by  the  sovereign  to 
its  representative,  it  cannot  be  necessary  to  prohibit  its  being 
done.  If  in  one  depaitment  was  vested  the  whole  power  of  the 
government,  it  might  be  essential  for  the  people,  in  the  instra- 
ment  delegating  t^is  complete  authority,  to  make  careful  and 
particular  exception  of  all  those  cases  which  it  was  intended  to 
exclude  from  its  c(^nizance ;  for  without  such  exception  the 
government  might  do  whatever  the  people  themselves,  when  met 
in  their  sovereign  capacity,  would  have  power  to  do.  But  when 
only  the  legislative  power  is  delegated  to  one  department,  and  the 
judicial  to  another,  it  is  not  important  that  the  one  should  be 
expressly  forbidden  to  try  causes,  or  the  other  to  make  laws.  The 
assumption  of  judicial  power  by  the  legislature  in  such  a  case  is 
unconstitutional,  because,  though  not  expressly  forbid- 
[*  175]  den,  it  is  nevertheless  *  inconsistent  with  the  provisiona 
whitjh  have  conferred  upon  another  department  the  power 
the  legislature  is  seeking  to  exercise.^  And  for  similar  reasons  a 
legislative  act  which  should  undertake  to  make  a  judge  the  arbiter 
in  his  own  controversies  would  be  void,  because,  though  in  form 
a  provision  for  the  exercise  of  judicial  power,  in  substance  it 
would  be  the  creation  of  an  arbitrary  and  irresponsible  authority, 
neither  legislative,  executive,  nor  judicial,  aud  wholly  unknown 
to  constitutional  government.^  It  could  not  be  necessary  to  for- 
bid the  judiciary  to  render  judgmeut  without  suffering  the  party 
to  make  defence ;  because  it  is  implied  in  judicial  authority  that 
there  shall  be  a  hearing  before  condemnation.^    Taxation  cannot 

I  Bill  V.  Corning,  16  N.  T.  207,  BOS.  Ohio  fonnd  itMlf  under  th«  neceMitr  of 

■  A   retnftrkftble   case   of  evMlon   to  dectarmg  that  that  which  wm  forbidden 

aTO[d  the  purpose  of  the  conatltution,  and  hy  the  coDBtitntion  could  do  more  be  done 

■till  keep  irithin  ita  termi,  wai  conildered  indirectly  than  directly. 

In  People  V.  Alliertion,  65  N.  T.  60.     In         ■  Anlt,  pp.  •87-*114,  and  caaet  cited. 

Taylor  B.  Comniiiiionen  of  Rou  County,         '  Poit,  pp,  *410-*4IS,  and  caiea  cited. 

2«  Oliio  St.  22,  the  Supreme  Court  of        *  PtH,  pp.  "853-*  SM.    On  tbia  lub- 
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be  arbitrary,  l>ecause  its  very  definition  includes  apportionment, 
nor  can  it  be  for  8  purpose  not  public,  because  that  would  be  a 
ooDtradiction  in  terma.^  The  right  of  local  self-govemment  can- 
not be  taken  away,  because  all  out  constitutionij  assume  its 
continuance  as  the  undoubted  right  of  the  people,  and  as  an  in- 
separable incident  to  republican  government.'  The  bills  of  rights 
in  the  American  constitutions  forbid  that  parties  shall  be  deprived 
of  property  except  by  the  law  of  the  land;  but  if  the  prohibition 
had  been  omitted,  a  legislative  enactment  to  pass  one  man's  prop- 
erty over  to  another  would  nevertheless  be  void.  If  the  act  pro- 
ceeded upon  the  assumption  that  such  other  person  was  justly 
eotitled  to  the  estate,  and  therefore  it  was  transferred,  it  would 
be  void,  because  judicial  in  its  nature  ;  and  if  it  proceeded  with- 
out reasons,  it  would  be  equally  void,  as  neither  legislabive  nor 
judicial,  but  a  mere  arbitrary  fiat.*  There  is  no  difficulty  in 
saying  that  any  such  act,  which  under  pretence  of  exercising  one 
power  is  usurping  another,  is  opposed  to  the  constitution  and 
void.  It  is  assuming  a  power  which  the  people,  if  they  have  not 
granted  it  at  all,  have  reserved  to  themselves.  The  maxims  of 
Hagua  Charts  and  the  common  law  are  the  interpreters  of  con- 
stitutional grants  of  power,  and  those  acts  which  by  those  maxims 
the  several  departments  of  government  are  forbidden  to  do  cannot 
be  considered  within  any  grant  or  apportionment  of  power  which 
the  people  in  general  terms  have  made  to  those  departments. 
The  Parliament  of  Crreat  Britain,  indeed,  as  possessing 
the  sovereignty  •  of  the  country,  has  the  power  to  dis-  [•  176] 
T^ard  fundamental  principles,  and  pass  arbitrary  and 

Jcct  ia  general,  reference  f*  made  to  ered  an  tmirenil  and  randamental  prop- 
thoM  TCry  coraptete  recent  works,  Bipe-  o»itlon  in  e»ery  well-regnlaleil  and  prop- 
low  OD  Eitoppel,  and  Freeman  on  Judg-  erly  adminixered  goTemmenl,  whether 
■•eota.  embodied  in  a  conititutional  form  or  not, 

'  Pot,    ob.    14.     And    lee   Cnrtii   v.  that  prirate  property   cannot  be  taken 

■miipple,  24  Wis.  860 ;  Tyion  r.  School  for  strictly  priTste  purposes  at  all,  nor 

Directors,  61  Penn.   St.  9;   Freeland  e.  for  public  without  a  just  compensMion  ; 

BkMingi,    10    Allen,  570;    Opinions  of  «nd    that     the    oblipillon    of    contracts 

Jndices,  68  Me.  500 ;   People  f.  Batuhel-  cannot  be  abrogated   or  essentlaliy  im- 

lor,  63  N.  T.  128 ;  I«well  v.  Boston,  111  paired.    Tliese  »nd   other  vested  rights 

HaM.  454.  of  the  dliien  are  held  sacred  and  inTJola- 

"  People  V.  Mayor,  Ac.  of  Chicago,  61  We,  eren  against  the  plenitude  of  power 

DL  IT ;  People  v.  Hurlbut,  24  Mich.  44,  of  the  legislaiive  department"    Neltm, 

■  Bowman  e.  MiHdleton.  1  Bay.  262 ;  J.,  in   People  v.  Morris,  18  Wend.  826. 

Wllkinioo  B.  LeUnd.  2  PeL  627 ;  Terrett  828.   See  Bank  o(  Michigan  t..  WUlUaii. 

r.  T«ylor,  9  Cranch,  «;   Errine's  Ap-  6  Wend.  478. 
pMd,ieFeim.8t.266.    "It  lanowcotuld- 
U 
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unjust  enactments;  but  it  cannot  do  this  rightfully,  and  it  has 
the  power  to  do  so  simply  because  there  is  no  written  constitution 
from  which  ita  authority  springs  or  on  which  it  depends,  and  by 
which  the  courts  can  test  the  vahdity  of  its  declared  will.  The 
rules  which  confine  the  discretion  of  Pariiament  within  the  an- 
cient landmarks  are  rules  for  the  oonstiuction  of  the  powers  of 
the  Ameiican  legiulatures ;  and  however  proper  and  prudent  it 
may  be  expresaly  to  prohibit  those  things  which  are  not  understood 
to  be  within  tJie  proper  attributes  of  l^slative  power,  such  pro- 
hibition can  never  be  regarded  as  essential,  when  the  extent  of  the 
power  apportioned  to  the  legislative  department  is  found  upon 
examination  not  to  be  broad  enough  to  cover  the  obnoxious 
authority.  The  absence  of  such  prohibition  cannot,  by  implica- 
tdon,  confer  power. 

Nor,  where  fundamental  rights  are  declared  by  the  constitu- 
tiou,  ia  it  necessary  at  the  same  time  to  prohibit  the  legislature, 
in  express  terms,  from  taking  them  away.  The  declaration  is 
itself  a  prohibition,  and  is  inserted  in  the  constitution  for  the  ex- 
press purpose  of  operating  as  n  restriction  upon  legislative  power.' 
Many  things,  indeed,  which  are  contained  in  the  bills  of  rights  to 
be  found  in  the  American  constitutioDS,  are  not,  and  fi-om  the 
very  nature  of  the  case  cannot  be,  so  certain  and  definite  in  char- 
acter as  to  form  rules  for  judicial  decisions  ;  and  they  are  declared 
rather  as  guides  to  the  legislative  judgment  than  as  marking  an 
absolute  limitation  of  power.  The  nature  of  the  declaration  will 
generally  enable  us  to  determine  without  difficulty  whether  it  is 
the  one  thing  or  the  other.  If  it  is  declared  that  all  men  are 
free,  and  no  man  can  be  slave  to  another,  a  definite  and  certain 
rule  of  action  is  laid  down,  which  the  courts  can  administer ;  but 
if  it  be  said  that  "  the  blessings  of  a  free  government  can  only  be 
maintained  by  a  firm  adherence  to  justice,  moderation,  temper- 
ance, frugality,  and  virtue,"  we  should  not  be  likely  to  commit 
Uie  mistake  of  supposing  that  this  declaration  would  anlhorize 
the  courts  to  substitute  their  own  view  of  justice  for  that  which 
may  have  impelled  the  legislature  to  pass  a  particular  law,  or 
to  inquire  into  the  moderation,  temperance,  frugality,  and  vir- 
tue of  its  members,  with  a  view  to  set  aside  their  action,  if  it 
should  appear  to  have  been  infiuenced  by  the  opposite  qualities. 

1  Beebe  c.  Bute,  S  Ind.  GDI.  This  principle  ii  Terj  oftea  Mted  npoa  when  not 
exprcMlj'  dedued. 
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It  is  plain  that  *  what  in  the  one  case  is  a  rule,  in  the   [*  177] 

other  is  an  admonition  addressed  to  the  judgment  and 

the  conscience  of  all  persons  in  authority,  as  well  as  of  the  people 

themselves. 

So  the  fonns  prescribed  for  legislative  action  are  in  the  natore 
of  limitations  upon  its  authority.  The  constitutional  proviaions 
which  establish  them  are  equivalent  to  a  declaration  that  the  leg- 
islative power  shall  be  exercised  under  these  forms,  and  shall  not 
be  exercised  under  any  other.  A  statute  which  does  not  observe 
them  will  plainly  be  ineffectual.' 


Statutes  uncoTiititutional  in  Part. 

It  will  sometimes  be  found  that  an  act  of  the  legislature  is 
opposed  in  some  of  its  provisions  to  the  constitution,  while  oth- 
ers, standing  by  themselves,  would  be  unobjectionable.  So  the 
forms  observed  in  passing  it  may  be  sufficient  for  some  of  the 
purposes  sought  to  be  accomplished  by  it,  but  insufficient  for 
others.  In  any  such  case  the  portion  which  conflicts  with  the 
constitution,  or  in  r^ard  to  which  the  necessary  conditions  have 
not  been  observed,  mast  be  treated  as  a  nullity.  Whether  the 
other  parts  of  the  statute  must  also  be  adjudged  void  because  of 
the  association  must  depend  upon  &  consideration  of  the  object  of 
the  law,  and  in  what  manner  and  to  what  extent  the  unconstita- 
tional  portion  affects  the  remainder.  A  statute,  it  has  been  said, 
is  judicially  held  to  be  unconstitutional,  because  it  is  not  within 
the  scope  of  legislative  authority ;  it  may  either  propose  to  ac- 
complish something  prohibited  by  the  constitution,  or  to  accom- 
plish some  lawful,  and  even  laudable  object,  by  means  repugnant 
to  the  Constitution  of  the  United  States  or  of  the  State.*  A  stat- 
ute may  contain  some  such  provisions,  and  yet  the  same  act,  hav- 
ing received  the  sanction  of  all  branches  of  the  legislature,  and 
being  in  the  form  of  law,  may  contain  other  useful  and  salutary 
provisions,  not  obnoxious  to  any  just  constitutional  exception. 
It  would  be  inconsistent  with  all  just  principles  of  constitutional 

>  See  oitfe,  p.  *  130  tt  teg.  ckVM  It  U  tnconilitent  with  wme  prOTt- 

*  Coumonwe^th    v.  Chpn   ^   Ot%j,  iton  of  Hie  federal  or  State  conttitntjon." 

07.     "  A  law  tlwt  it  nncoDttltotional  li  Wmlaorlk,  J.,  Id  Commonwealth  s.  Hai- 

■o  beeaiue  It  fi  either  an  aMnmption  of  well,  27  Fenn.  8t  4M,  460. 
power  not  legiilatl*e  in  ita  nature,  dt  be- 
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law  to  adjudge  these  enactments  void  because  they  are  associated 
in  the  same  act,  but  not  connected  with  or  dependent  on  others 
which  are  unconstitutional.'  Where,  therefore,  a  part  of 
[*  178]  a  "  statute  is  unconstitutional,  that  fact  does  not  author- 
ize the  courts  to  declare  the  remainder  void  also,  unless 
all  the  provisions  are  connected  in  Bubject>matter,  depending  on 
each  other,  operating  tt^ether  for  the  same  purpose,  or  otherwise 
so  connected  together  in  meaning,  that  it  cannot  be  presumed  the 
legislature  would  have  passed  the  one  without  the  other.'  The 
constitutional  and  unconstitutional  provisions  may  even  be  con- 
tained in  the  same  section,  and  yet  be  perfectly  distinct  and  sep- 
arable, so  that  the  first  may  stand  though  the  last  fall.  The  point 
is  not  whether  they  are  contained  in  the  same  section ;  for  the 
distribution  into  sections  is  purely  artificial ;  but  whether  they 
are  essentially  and  inseparably  connected  in  substance,^  If,  when 
the  unconstitutional  portion  is  stricken  out,  that  which  remains 
is  complete  in  itself,  and  capable  of  being  executed  in  accordance 
with  the  apparent  legislative  intent,  wholly  independent  of  that 
which  was  rejected,  it  must  be  sustained.      The  difficulty  is  in 

'  Commonwealth  e.  Clapp,  6  Gray, 97.  State,  7  Md.  ISl;  State  c.  CommiMionen 

See,  to  the  lame  effect,  Fisher  i>.  McGirr,  of  Baltimore.  29  Md.  621 ;  Ha(Knto<rn  r. 

1   Graj,   1;    Warren   v.   Mafor,   &c.   of  Decliert,  82  Md.  369 ;  Berr;  d.  Baitimore, 

Charleslown,  2   Gray,   84;    WeUingloD,  &c.  R.Il.Co,41  Md.  446;  e.  c.  20  Am. 

Petitioner,  16  Pick.  S7;   Commonwealth  Rep.  69;   SUie   n.   Clarke,  64   Ho.   17; 

v.    HilcUingi,    G    Gray,  482 ;    Common-  Lowndei  Co.  v.  Hunter,  49  Ala.  607 ;  bom 

wealth  V.  Pomeroy,  6  Gra;,  486;  State  i>.  v.  MiiiiBsippi,  &c  R.  R  Co., 38  Miii.  300; 

Copeland,  S  R.  L  33 ;   Slate  n.  Snow,  8  Bank  of  Hamillon   v.   Dudlej'a   I..eMee, 

R,  1 64 ;  Anailrang  v.  Jacksoi),  1  Blackf,  2  Pet.  492.    "  To  tlie  extent  of  the  colU- 

874 ;  Clark  d.  Ellie,  2  BInckr.  8 ;  McCul-  gion  and    repugnancy,   the  Uw   of    the 

loch   c.   State,   11   Ind.   424;   People  v.  Stale  must  yield;  and  to  that  extent, and 

Hill,  7  Cal.  97 ;  Latlirop  b.  Mllli,  10  Cal.  no  flirtlier,  it  ii  rendered  hy  »nch  repug- 

613;   Rood   v.   McCargar,   49  Cat.   117;  nancy  inoperative  and  void."     Common- 

Supervisors  of  Knox  Co.  >:  DaTia,  63  lit.  wealth  i*.  Kimball.  24  Pick.  36»,  961,  per 

406 ;  Myeri  u.  People,  67  I!l.  608 ;  Thom-  Shav,  Cli.  J. ;  Sorrie  r.  Boaton,  4  Met  282 ; 

■on  V.  Grand  Gulf  Railroad  Co.,  3  Bow.  Eckhart  e.  State,  5  W.  Va.  616. 
(Mill.)  210;  Campbell  u.  Union  Bank,  7         *  Commonwealth  i>.  Hiteliinga,  5  Gray, 

Miaa.  625;  Mobile  &.  Ohio  Railroad  Co.  482.     See  People  v.  Bnggt,  60  N.  T.  66.1. 

D.  State,  29  Ala.  678 ;  South  t  N.  Ata.  Although  a  proviso  is  ineffectual  because 

R.  R.  Co.  V.  Morrii,  66  Ala.  198 ;  Santo  v.  unconititutlonal,  It  cannot  be  diaregarded 

Slate,  2  Iowa,  166 ;  State  v.  Cox,  3  Eng,  when  the  intention  of  the  legislature  is  in 

430;  Mayor,  &c.  of  Savannah  d.  State,  4  question.      Commonwealtli  d.  Fotta,   79 

Ga.  26;  Exchange  Bank  i-,  Hines,  3  Ohio  Penn.  St.  164. 

St.  1 ;   Robinson  v.  Bank  of  Darien,  18         '  Commonwealth  v.  Hitching*,  5  Gny. 

Ga.  66 ;  Slate  v.  Wheeler,  26  Conn.  290 ;  482 :  Willard  n.  I'eople,  6  III.  461 ;  Eella 

People  V.  Lawrence,  86  Barb.  177;  Wil-  v.  People,  6  111.498;  Robinson  v.  Bidwell, 

liams  D.  Payson,  14  La.  Ann.  7 ;  Ely  v.  22  Cal.  879 ;  State  r.  Easterbrook,  S  Ifev. 

ThompBon,  S  A.  K.  Manh.  70 ;  Davis  b.  173 ;  Uagerttown  d.  Decberl,  S2  Ud.  869. 
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determining  whether  the  good  and  bad  parta  of  the  statute  are 
capable  of  being  separated  within  the  meaning  of  this  rule.  If 
a  8tatat«  attempts  to  accomplish  two  or  more  objects,  and  is  void 
as  to  one,  it  may  still  be  in  every  respect  complete  and  valid  as  to 
the  other.  But  if  its  purpoee  is  to  accomplish  a  single  object 
only,  and  some  of  its  provisions  are  void,  the  whole  must  fail 
Qnless  sufficient  remains  to  effect  the  object  without  the  aid  of 
the  invalid  portioD.'  And  if  tbej  are  so  mutually  con- 
oected  with  and  *  dependent  on  each  other,  as  condi-  [*  179] 
tioDS,  considerations,  or  compensations  for  each  other,  as 
to  warrant  the  belief  that  the  legislature  intended  them  as  a 
whole,  and  if  all  could  not  be  carried  into  effect  the  legidlature 
would  not  pass  the  residue  independently,  then  if  some  parts  are 

1  Santo  r.  State,  2  Iowa,  165.      Bat  whereitWM  held  compelentto  conitrnea 

pcrtupa  the  doctrine  of  suatkining  one  part  of  an  aut  held  to  be  Tnlid  bj  another 

fan  of  »  »Uiute  when  tlie  other  i(  void  part  adjudged   QOCDnititulional,   though 

wai  carried  to  an  extreme  in  thia  caae.  the  court  coniiilered  it  "quite  probable" 

A  prohibitorj  liquor  law  bad  been  paued  that  if  the  tegiilature  had  luppoaed  ihe7 

which  wtM  not  objectionable  on  conitilo-  were  without  power  to  adopt  the  roid 

tional  gronndt,  eicept  that  the  laat  aec-  part  of  the  act,  the^  would  have  made 

tion  provided  that  "  the  quedion  of  pro-  an  euentiallj  different  provialan  by  the 

hibiiing    the   lale  and    manufacture  ot  other.     See  also  People  u.  Bull,  4S  N.  Y. 

intoxicating  liquor"  ihonld  be  aubmitted  G7,  where  part  of  an  act  waa  tustained 

to  the  electora  of   the  State,  and   If  it  wliich   probably  would    not   have  been 

■hould  appear  "  that  a  majority  of  the  adopted  by  Ibe  legislature  separately.     It 

TOlet  cast  aa  aforesaid,  npoo  aaid  ques-  must  be  obTious  in  any  caae  where  part 

Hon  of  prohibition,  iball  be  fbr  the  pro-  of  an  act  ia  set  aalde  as  uncoustitulional, 

bibitory  Ibqnor  law,  then   this  act  aliall  that  It  I*  unsafe  to  indulge  in  the  same 

takeeffect  on  theflnt  day  of  July,  1S66."  extreme  presumptions  in  support  o{  the 

The  court  held  this  to  be  an  attempt  by  remainder  that  are  allowable  in  support 

tbe  IeK>alatare   to  shift  the  exercise  of  of  a  complete  aut  when  some  cause  of 

legislatiTe  power  fhim  themselves  to  the  invalidity  is  suggested  to  the  whole  of  it. 

people,  and  therefore  void;  but  they  also  In  the  latter  caae,  we  know  the  legisla- 

bcld  that  tha  reoMltider  of  tbe  act  «ra*  tnre  designed  tlie  whole  act  to  hare  eOeot, 

complete  without  this  section,  and  must  and  we  ahould  euetain  it  if  possible:  in 

therefore  be  sustained  on  Ibe  rule  above  the  former,  we  do  not  know  that  the  leg- 

fiven.      Tbe  reasoning  of  the  eonrt  by  islature  would  have  been  willing  that  a 

which  they  are  brought  to  thia  conclusion  part  ot   the  act  should  be  sustained   if 

is  ingenioBi ;   hut  one  cannot  avoid  feel-  the  remainder  were  held  void,  and  there 

fa^.especialljafterreadinit  thedisMt)llng  ii  generally  a  presamption  more  or  lesa 

opinion  of  Chief  Justice  ]Vright,  that  by  strong  to  the   contrary.      While,  there- 

tbede«)sion  the  court  gave  effect  to  an  act  fore,  in  the  one  caae  the  act  should  be 

whichthetegislatnredid  not  design  ihoQld  lostalned  unless  the  invalidity  ii  clear,  in 

takeefTect  aalet  the  result  of  Iheuncon-  the  other  the  whole  should  fall  unless  it  is 

•litntlonal  sabinission  to  the  people  was  manifest  the  portion  not  opposed  to  the 

in  ita  hTor.     Sec  alio  Weir  v.  Cram.  37  constitution  can  stand  by  Itself,  and  that 

Iowa,  649.  For  a  similar  ruling,  see  Maize  in  the  le^lative  Intent  It  was  not  to  be 

r.  State,  4  Ind.  842;  overruled  In  Mesh-  controlled   or  modified   in   its  conati 

■leter  r.   Bute,  U   Ind.  4ffi.     And  see  tion  and  effect  by  the  part  which  < 

8tat«  V.  DombBQgh,  SO  Ohio  St.  167,  ti^ 
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□noonstitutioDal,  all  the  proTisious  which  are  thus  dependent, 
conditioDal,  or  connected  must  fall  with  them.' 

It  has  acoordingly  been  held  where  a  statute  eahmitted  to  the 
voters  of  a  county  the  question  of  the  lemoval  of  tfaeii  county 
seat,  and  one  section  impoaed  the  forfeiture  of  certain  vested 
rights  in  case  the  vote  was  gainst  the  removal,  that  this  portion 
of  the  act  being  void,  the  whole  must  fall,  inasmuch  as  the  whole 
was  submitted  to  the  electors  collectively,  and  the  threatened 
forfeiture  would  naturally  affect  the  result  of  the  vote.' 

And,  where  a  statute  annexed  to  the  city  of  Racine  certmn 
lands  previously  in  the  township  of  Racine,  bat  contained  an 
express  provision  that  the  lauds  so  annexed  should  be  taxed  at  a 
different  and  less  rate  than  other  lands  in  the  city ;  the  latter 
provision  being  held  unconstitutional,  it  was  also  held  that  the 
whole  statute  must  fail,  inasmuch  as  such  provision  was  clearly 
intended  as  a  compensation  for  the  annexation.' 

And  where  a  statute,  in  order  to  obtain  a  jury  of  »x 
[*  180]  persons,  *  provided  for  the  summoning  of  twelve  jurors, 
from  whom  six  were  to  be  chosen  and  sworn,  and  under 
the  constitution  the  jury  must  consist  of  twelve,  it  was  held  that 
the  provision  for  reducing  the  number  to  six  could  not  be 
rejected  and  the  statute  sustained,  inasmuch  as  this  would  be 
giving  to  it  a  construction  and  effect  different  &om  that  the  legis- 
lature designed ;  and  would  deprive  the  parties  of  the  means  of 
obtaining  impartial  jurors  which  the  statute  had  intended  to  give.* 

On  the  other  hand,  —  to  illustrate  how  intimately  the  valid  and 
invalid  portions  of  a  statute  may  be  associated,  —  a  section  of  the 
criminal  code  of  Illinois  provided  that  "  if  any  person  shall  harbor 
or  secrete  any  negro,  mulatto,  or  person  of  color,  the  same  being 
a  slave  or  servant,  owing  service  or  labor  to  any  other  persons, 
whether  they  reside  in  this  State  or  in  any  other  State,  or  Terri- 
tory, or  district,  within  the  limits  and  under  the  jurisdiction  of 
the  United  States,  or  shall  in  any  wise  hinder  or  prevent  the 

1  Wurm  n.  Mkyor,  Ac.  of  Cbarleftown,  County,  6  Ohio  St.  497.  And  tee  Jonei  d. 

8  <3t%j,  64;  State  n.  Commiuionen  of  Robbio*,  8  Gray,  399;  H<Hiroe  ir.  Colllni, 
Perty  Conaty,  G  Ohio  St.  407 ;  SUtuon  IT  Ohio  St.  666,  684 ;  Tftylor  r,  CotDmi^ 
V.  lUcine,  18  Wii.  398;  Allen  County  aionen  of  Rom  County,  2S  Ohio  61.23,  S4. 
CoromiMionen  t>.  Silren,  23  Ind.  491 ;  ■  SlaoKHi  d.  Racine,  18  Wi*.  898,  (bl- 
Eukliart  v.  State,  5  W.  Ta.  616 ;  Allen  d.  lowed  in  Bute  d.  Doniman,  38  WU.  641. 
Loui*iana,l08U.8.S0;  lillmanv.Coche,  «  Campaa   v.   Detroit,  14  Hich.  360. 

9  Bai.  429.  See  Commonwealth  v.  Potti,79  Penn.  St. 

*  State  n.  Comnbtioiien  of  Feiry    101. 
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lawful  owner  or  ownerg  of  such  slaves  or  servants  from  retaking 
them  in  a  lawful  manner,  every  person  8o  offending  shall  be 
deemed  guilty  of  a  misdemeanor,"  &c.,  and  it  was  held  that, 
although  the  latter  portion  of  the  section  was  void  within  the 
decision  iu  Prigg  v.  Pennsylvania,^  yet  that  the  first  portioD,  being 
a  police  regulation  for  the  preservation  of  order  in  the  State, 
and  important  to  its  well-being,  and  capable  of  beiog  enforced 
without  reference  to  the  rest,  was  not  affected  by  the  invalidi^ 
of  the  rest.* 

A  legislative  act  may  be  entirely  valid  as  to  some  classes  of 
cases,  and  clearly  void  as  to  others.'  A  general  law  for  the  puo- 
isbment  of  offences,  which  should  endeavor  to  reach,  by  its  retro- 
active operatioD,  acts  before  committed,  as  well  as  to  prescribe  a 
mle  of  conduct  for  the  citizen  in  the  future,  would  he  void  so  for 
as  it  was  retrospective ;  but  such  invalidity  would  not  affect  the 
operation  of  the  law  in  regard  to  the  cases  which  were  within  the 
l^islative  control.  A  law  might  he  void  as  violatiog  the  obliga- 
tion of  existing  contracts,  but  valid  as  to  all  contracts  which 
should  be  entered  ioto  subsequent  to  its  passage,  and  which 
therefore  would  have  no  legal  force  except  such  as  the  law  itself 
would  allow.*  In  any  such  case  the  unconstitutional  law  must 
operate  as  &r  as  it  can,*  and  it  will  not  be  held  invalid 
OD  the  objection  *  of  a  par^  whose  interests  are  not  [*  181] 
affected  by  it  in  a  manner  which  the  constitution  forbids. 
It  there  are  any  exceptions  to  this  rule,  they  must  be  of  cases 
only  where  it  is  evident,  from  a  contemplation  of  the  statute  and 
of  the  purpose  to  be  accomplished  by  it,  that  it  would  not  have 
been  passed  at  all,  except  as  an  entirety,  and  that  the  general 

>  16  Pet.  689.  lud«  of  indiriduali.     The  act  rntde  no 

*  WilUrd  D.  Peopia,  6  HI.  Ul ;  E«lli  v.  proTiiion  for  compeniktion.  The  coin- 
People,  6  ni.  493.  S«e  HdgentowD  o.  miMionen  elected  (o  take  Undi  belonging 
Dechcrt,  88  Md.  869.  to  the  cit;.     Held,  that  the  act  wai  not 

*  Hook  p.  New  Orleuu,  82  La.  An.  wholly  Toid  for  the  omiuion  to  proTide 
79$.  A  law  fiirbiddiDg  the  tale  o(  liqnon  compeoiatlon  in  ca«e  the  l«nd«  of  iodlTid- 
at.y  be  TtritI  aa  to  imported  liqaon  and  nali  had  been  letected. 

mid  aa  to  all  othen.   Ilernan  e.  REnker,         ■  Baker  e.  Braman,  6  Hill,  4T ;   Re- 

102  n.  8.  123;   Blue  e.  Amery,  12  K.  I.  genu  of  TJnlvenitj  v.  Williama,  9  GUI  ft 

M.  J.  366 ;  i.  o.  81  Am.  Dec.  72 ;  An  Middle- 

*  Hand/  v.  Honroe,  1  Hich.  68;  Cai^  town,  82  H.  T.  196.  The  caae  of  Sadler 
fiU  B.  Power,  1  Mich.  868.  In  People  v.  v.  Langham,  M  Ala.  811,  appean  to  be 
Rochealer,  GO  H.  T.  626,  certain  couimU-  opposed  to  thli  principle,  but  It  aI»o  ap- 
aionen  were  appointed  to  take  for  a  dty  pean  to  ui  to  be  baaed  npon  caaea  whidi 
ball,  either  landa  belonging  to  the  dtj  or  are  not  applicable. 
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pnrpose  of  the  legislature  will  be  defeated  if  it  shall  be  held  v^d 
as  to  some  cases  aod  void  as  to  others. 


Waiving  a  Ootutttutional  Objection. 

There  are  cases  where  a  law  in  its  application  to  a  particular 
case  must  be  sustained,  because  the  party  who  makes  objection 
lias,  bj  prior  action,  precluded  himself  from  being  heard  against 
it.  Where  a  constitutional  provision  is  designed  for  the  protec- 
tion solely  of  the  property  rights  of  the  citizen,  it  is  competent 
for  him  to  waive  the  protection,  and  to  consent  to  such  action  as 
would  be  invalid  if  taken  against  his  will.  On  this  ground  it  baa 
been  held  that  an  act  appropriating  the  private  property  of  one 
person  for  the  private  purposes  of  another,  on  compensation 
made,  was  valid  if  he  whose  property  was  taken  assented  thereto  ; 
and  that  he  did  assent  and  Waive  the  constitutional  privilege,  if 
he  received  the  compensation  awarded,  or  brought  an  action  to 
recover  it.^  So  if  an  act  providing  for  the  appropriation  of  prop- 
erty for  a  public  use  shall  authorize  more  to  be  taken  than  the 
use  requires,  although  such  act  would  be  void  without  the 
owner's  assent,  yet  with  it  all  objection  on  the  ground  of  uncon- 
etitutiouality  is  removed.'  And  where  parties  were  authorized 
by  statute  to  erect  a  dam  across  a  river,  provided  they  should 
fii-st  execute  a  bond  to  the  people  conditioned  to  pay  such  dam- 
ages as  each  and  every  person  might  sustain  in  consequence  of 
the  erection  of  the  daro,  the  damages  to  be  a^essed  by  a  justice 
of  the  peace,  and  the  dam  was  erected  and  damages  assessed  as 
provided  by  the  statute,  it  was  held,  in  an  action  on  the  bond  to 
recover  those  damnges,  that  the  party  erecting  the  dam  and  who 
had  received  the  beneiit  of  the  statute,  was  precluded  by  his 
action  from  contesting  its  validity,  and  could  not  insist  upon  his 

right  to  a  common-law  trial  by  juiy.^  In  these  and 
[*  182]    the  like  cases  the  statute  must  be  read  with  '  an  implied 

proviso  that  the  party  to  be  affected  shall  assent  thereto; 

'  Baker  v.  Braman,  8  Hill,  47.  tax  casei  resting  od  k  limilar  principle, 

'  Embury  r.  Conner,  3  N.  T.  611.  And  lee  MoU  c.  Detroit,  18  Midi.  495 ;  Rick- 

lee  Heyward  v.  Mayor,  &xs.  of  New  Tork,  elt<  v.  Spnker,  77  Ind.  871. 

8  Barb.   486;   Mobile  &  Oliio   Railroad         ■  People  v.  Murraj.  6  Hill,  46a    See 

Co.  p.  Scftie.  2»  Ala.  673;  Detmold  d.  Lee  d.  Tillottoo,  24  Wend.  S87. 

Drake,  46  N.  Y.  S18.    For  a  waiver  in 
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and  such  consent  removes  all  obstacle,  and  lets  the  statute  in  to 
operate  the  same  as  if  it  hud  in  terms  contained  the  condition.' 
Under  the  tenns  of  the  statutes  which  esempt  property  from 
forced  sale  on  execution,  to  a  specified  amount  or  value,  it  is 
Bometimea  necessary  that  the  debtor,  or  some  one  in  hia  behalf, 
shall  appear  and  make  selection  or  otherwise  participate  in  the 
setting  off  of  that  to  which  be  is  entitled ;  and  where  this  is  the 
case,  the  exemption  cannot  be  forced  upon  him  if  he  declinea  or 
neglects  to  cWm  it.'  In  PennsylTania  and  Alabama  it  has  been 
decided  that  a  party  may,  by  executory  agreement  entered  into 
at  the  time  of  contracting  a  debt,  and  as  a  part  of  the  contract, 
waive  his  rights  under  the  exemption  laws  and  preclude  himself 
from  claiming  them  as  against  judgments  obtained  for  such  debt;^ 
but  in  other  States  it  is  held,  on  what  seems  to  be  the  better  rea- 
son, that,  as  the  exemption  is  granted  on  grounds  of  general  policy, 
an  executory  ^reement  to  waive  it  must  be  deemed  contrary  to 
the  policy  of  the  law,  and  for  that  reason  void.*  In  criminal  cases 
the  doctrine  that  a  constitutional  privilege  may  be  waived  must 
be  true  to  a  very  limited  extent  only.  A  party  may  consent  to 
waive  rights  of  property,  but  the  trial  and  punishment  for  pub- 
lic offences  are  not  within  the  province  of  individual  consent  or 
agreement.' 

1  EmbnrjB.  Conner,  3  N.T.  611.    And  p.  Cr«ig.  66  Penn.  St  161 ;  Thomai'g  Ap- 

•ee  Halter  of  Albany  St,  11  Wend.  149 ;  peal,  69  Penn.  St.  120  ;  Bibb  v.  Janoef ,  46 

Chamberlaini!.Lyell,8Uich.448;Beecher  Ala.  S29;  Brown  v.  LeiCrh,  60  Ala.  313; 

p.  Baldy.  7  Mich.  488;   Mobile  ft  Ohio  s.  c.  81  Am,  Rep.  42;  Neely  v.  Henry,  63 

Bailroad  Co.  v.  SUle,  20  Ala.  GT3;  Det-  AU.  261.    And  lee  Hoiiinglon  i>.  Huff, 

motd  p.  Drake,  46  N.  7.  318;  Haatell  v.  24  Kan.  879. 

New  B«drord,  108  Maat.  206;  Waneer  d.         *  Maxwell  k.  Reed,  7  VTia.  682:  Knee- 

AtklmoD,  43  N.  3.  671.  tie  v.  Newcomb,  22  N.  Y.  249 ;  Reuht  u. 

■  In  tome  Stales  the  officer  miut  make  Kelly.  82  111.  147 ;  a.  o.  26  Am.  Rep.  301 ; 

the  teleciion  when  the  debtor  faiU  to  do  Moxle;  d.  Ragan.  10  Bush.  156 ;  s.  c.  19 

•o,  and  in  aome  the  debtor,  if  •  married  Am.  Hep.  61 ;  Denny  v.  White.  2  Cold. 

mail,  ia  precladed  from  waiving  the  priv-  283 ;  Branch  v.  Tomlinson,  77  If.  C.  388. 

ilege  except  with  the  conient  of  hit  wife,  A  woman  cannot  by  ante-nuptial  agree- 

^ren  in  writing.     See  Denny  r.  White,  ment  releaee  the  ipecial  allowance  made 

8  Cold.  283;  Roai  v.  Lister,  14  Tex.  469;  to  her  ai  widow   by   statute;   It  being 

Taoderhitnt  p.  Bacon,  88  Mich.  869 ;  b.  c.  againgt  public  policy.    Phelpa  o.  Phelpi, 

SlAm.  Rep.  828;  QUmKU  r,  WillUm*.  7  72111.646, 
ma.329.,  '  See  pod,*  319.    And  as  to  the  waiver 

*  Ca*e  e.  Danmore,  23  Penn.  St  08;  ofthe  right  to  jary  trial  iDdTilcMei,pa<(, 

Bowman  r.  Smllej,  Bl  Penn.  St  226;  •410. 
SbeUy'i  Appe^,  86  Penn.  St  878 ;  Ollul 
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Jvdieial  DovAtt  on  Conttitvfioncd  Quettumt. 

It  has  been  aaid  by  an  eminent  jurist,  that  when  courts  are 
called  upon  to  pronounce  the  invalidity  of  an  act  of  legislation, 
passed  with  all  the  forms  and  ceremonies  requisite  to  give  it  the 
force  of  law,  they  will  approach  the  question  with  great  caution, 
examine  it  in  every  possible  aspect,  and  ponder  upon  it  as  long  as 
deliberation  and  patient  attention  can  throw  any  new  light  upon 
the  subject,  and  never  declare  a  statute  void,  unless  the  nullity 
and  invalidity  of  the  act  are  placed,  in  their  judgment,  beyond 
reasonable  doubt.'  A  reasonable  doubt  must  be  solved  in  favor 
of  the  legislative  action,  and  the  act  be  sustained.* 

'*  The  queatioQ  whether  a  law  be  void  for  its  repugnancy  to 
the  constitution  is  at  all  times  a  question  of  much  delicacy,  which 
ought  seldom,  if  ever,  to  be  decided  in  the  affirmative  in  a  doubt- 
ful case.  The  court,  when  impelled  by  duty  to  render  such  a 
judgment,  would  be  unworthy  of  its  station  could  it  be 
[•  18S]  unmindful  •  of  the  solemn  obligation  which  that  station 
imposes ;  but  it  is  not  on  slight  implication  and  vague 
conjecture  that  the  legislature  is  to  be  pronounced  to  have  tran- 
scended its  powers,  and  its  acts  to  be  considered  as  void.  The 
opposition  between  the  constitution  and  the  law  should  be  such 

1  WellingtoD,  PetltloDer,  10  Pick.  87,  836;  La  Fajette  v.  Jennen,  10  bd.  74; 

per  SiatB,  Ch,  J,     See  Brown  v.  Buzan,  Ex  parte  McCoHum,  1  Cow.  6fiO;  Contaat 

24  Ind.  104.     If  an  set  may  be  Tilid  or  n.  People,  11  Wend  Sll;  Clark  v.  People, 

not   acL-ording  to  the   drcumituicei,  ■  26  Wend.  5SQ ;  Morrii  v.  People,  3  Dealo, 

conrt  would  be  bound  to  precume  that  878 ;  K.  T.,  Ac  B.  R.  Co.  v.  Van  Horn, 

■uuh  circuoiBtances  exiited  as  would  reo-  57  N.  Y.  47S ;  Baltimore  r.  State,  15  Ud. 

der  it  TiUid.    Talbot  n.  Hudaon,  ISGraj,  376;  Coltouf.  Commiuionereof  LeonCo., 

417.  e  Fla.  610 ;  Cheney  u.  Jonei.  14  Fla.  587 ; 

*  Cooper  V.  Telfair,  4  Dall.  14;  Dow  Lane  u,  Dorman,  4  111.  238;  i.  c.  36  Am. 

D.  Nonii,4N.  H.  16;  Hint  River  Steam-  Dec.  543;  Ne w land  n.  Marsh,  19111.876; 

boat  Co.  V.  Foaler,  6  Ga.  194 ;  Carey  t>.  Farmers'  and  Mechanics'  Bank  v.  Smith, 

Gilei,  9  Ga.  263 ;   Macon  and  Western  3  S.  &  R.  63;  Weiitar  v.  Hade,  52  Peon. 

Railroad  Co.  u.  Davii,  13  Ga.  68 ;  Frank-  St.  474 ;  Sears  v.  Cottretl,  5  Hicti.  261 ; 

lin  Bridge  Co.  r.  Wood,  14  Ga.  80;  Ken-  TylerE.  People,  SMicti.  320;  Allen  County 

dnlt  B.  Kinfriton,  G  Mass.  524;  Foster  d.  ComEuissionen   d.  SJlTeri,  22  Ind.  401; 

Essex  Bank,  16  Mass.  246;  Norwich  n.  Sute  u.  Robinson,  1  Kan.  17;   Eyn  v. 

Connt;  Commissioners  of  Hampshire,  13  Jacob,  11  GraL  422;  Gormlej  v.  Taylor, 

Piuk.  60;  Hartford  Bridge  Co.  v.  Union  44  Ga.  76;  State  c.  Cape  Girardeau,  ftc 

Ferry  Co.,  29  Conn.  210;  Rich  v.  Flanders,  R.  R.  Co.,  48  Mo.  468;  OleMn  v.  Railroad 

S9N.H.S04;  Eason  u. State,  11  Ark. 481;  Co.,  36  Wis.  388;  Newsom  e.  Covke,  44 

Redlej  V.  Coramisaionen  of  Franklin  Co..  Misi.  352 ;  Slack  v.  Jacob,  8  W.  Va.  612 ; 

4  Blaukt  U6;  Stocking  r.  State,  7  Ind.  Commonwealth  v.  Moore,  25  Grat.  961. 


by  Google 


CH.  Vn.]      DECLABJSQ  STATUTES  nNCONSTTtDTIONAL.  219 

that  the  judge  feela  a  clear  and  strong  coaviction  of  their  iiicom- 
patibilitj  vith  each  other." '  Mr.  Justice  Waahington  givea  a 
reaaOD  for  this  role,  which  has  been  i-epeatedly  recognized  in 
other  cases  vrhich  we  have  cited.  After  expressing  the  opinion 
that  the  particular  question  there  presented,  and  which  regarded 
the  constitutionality  of  a  State  law,  was  involTed  in  difficulty 
and  doubt,  he  says :  "  But  if  I  could  rest  my  opinion  in  favor  of 
the  constitutionality  of  the  law  on  which  the  question  arises,  on 
no  other  ground  than  this  doubt  so  felt  and  acknowledged,  that 
alone  would,  in  my  estimation,  be  a  satisfactory  vindication  of  it. 
It  is  but  a  decent  respect  due  to  the  wisdom,  the  integrity,  and 
the  patriotism  of  the  legislative  body  by  which  any  law  is  passed, 
to  presume  in  &vor  of  its  validity,  until  its  violation  of  the  con- 
stitution is  proved  beyond  all  reasonable  doubt."  * 

The  constitutionality  of  a  law,  then,  is  to  be  presumed,  because 
the  legislature,  which  was  first  required  to  pass  upon  the  ques- 
tion,  acting,  as  they  must  be  deemed  to  have  acted,  with  tnteg^ 
rity,  and  with  a  just  desire  to  keep  within  the  restrictions  laid 
by  the  constitution  upon  their  action,  have  adjudged  that  it  is  so. 
They  are  a  co-ordinate  department  of  the  government  with  the 
judiciary,  invested  with  very  high  and  respousible  duties,  as  to 
some  of  which  their  acts  are  not  subjeot  to  judicial  scrutiny,  and 
they  legislate  under  the  solemnity  of  an  official  oath,  which  it  is 
not  to  be  supposed  they  will  disregard.  It  must,  therefore,  be 
supposed  that  their  own  doubts  of  the  constitutionality  of  their 
action  have  been  deliberately  solved  in  its  favor,  so  that  the 
courts  may  with  some  confidence  repose  upon  their  conclusion, 
08  one  based  upon  their  best  judgment.  For  although  it  is  plain, 
upon  the  authorities,  that  the  courts  should  sustain  legislative 
action  when  not  clearly  satisfied  of  its  invalidity,  it  is  equally 
plain  in  reason  that  the  l^slature  should  abstain  from  adopting 
such  action  if  not  fully  assured  of  their  authority  to  do  so.  Re- 
spect for  the  instrument  under  which  they  exercise  their 
power  should  impel  the  •  legislature  in  every  case  to  solve  [•  184] 
their  doubts  in  its  favor,  and  it  is  only  because  we  are  to 
presume  they  do  so,  that  courts  are  warranted  in  giving  weight 

"  Fletcher  ».  Peck,  6  Cnu«b.  87, 128,  7  Am.  Dec.  216 ;  Kellore  "■  Bute  Tn»»- 

p»  tfanhaU,  Ch.  J.  nrer,  44  Vt,  866.  869;  Stack  ».  Jtcob,  B 

*  Ogdao  p.  Saandera.  12  Wheat  3ia  W.  Ym.  612. 
SMAdant  «>.  Bow*,  14Hut.S40;  ■.  c. 
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in  iiny  case  to  their  decision.  If  it  were  underetood  that  legisla- 
tors refrained  from  esei'cising  their  judgment,  or  that,  in  cases  of 
doubt,  they  allowed  themselves  to  lean  in  favor  of  the  action  they 
desired  to  accomplish,  the  foundation  for  the  cases  we  have  cited 
would  be  altogether  tAken  away.^ 

As  to  what  the  doubt  shall  be  upon  which  the  court  is  to  act, 
we  conceive  that  it  can  make  no  difference  whether  it  spiings 
from  an  endeavor  to  arrive  at  the  true  interpretation  of  the  con- 
stitution, or  from  a  conalderation  of  the  law  after  the  meaning  of 
the  constitution  has  been  judicially  determined.  It  has  sometimes 
been  supposed  that  it  was  the  duty  of  the  court,  first,  to  interpret 
the  constitution,  placing  upon  it  a  construction  that  must  remain 
unvarying,  and  then  test  the  law  in  question  by  it ;  and  that  any 
other  rule  would  lead  to  differing  judicial  decisions,  if  the  legisla- 
ture should  put  one  interpretation  upon  the  constitution  at  one 
time  and  a  different  one  at  another.  But  the  decided  cases  do  not 
sanction  this  rule,'  and  the  difficulty  suggested  is  rather  imagin- 
ary than  real,  since  it  is  but  reasonable  to  expect  that,  where  a 
construction  has  once  been  placed  upon  a  constitutional  provision, 
it  will  be  followed  afterwards,  even  though  its  original  adoption 
may  have  sprung  from  deference  to  legislative  action  i-ather  than 
from  settled  convictions  in  the  judicial  mind.' 

The  duty  of  the  court  to  uphold  a  statute  when  the  conflict 
between  it  and  tlie  constitution  ie  not  clear,  and  the  implication 
which  must  always  exist  that  no  violation  has  been  intended  by 
the  legislature,  may  require  it  in  some  cases,  where  the  meaning 
of  the  constitution  is  not  in  doubt,  to  lean  in  favor  of  such  a  con- 
struction of  the  statute  as  might  not  at  first  view  seem  most  ob- 
vious and  natural.  For  as  a  conflict  between  the  statute  and  the 
constitution  is  not  to  be  implied,  it  would  seem  to  follow,  where 
the  meaning  of  the  constitution  is  clear,  tftat  the  court,  if  postible, 
muit  give  the  statute  lueh  a  construction  as  will  enable  it  to  have 
effect.   This  is  only  saying,  in  another  form  of  words,  that  the 

court  must  construe  the  statute  in  accordance  with  the 
[•  185]   legislative  •intent ;  since  it  is  always  to  be  presumed  the 

legislature  designed  the  statute  to  take  effect,  and  not  to 
be  a  nullity. 

>  See  upon  tliii  lutyecl  what  U  Mid  in  Tork,  6  SandE  10;  Gark  v.  People,  SB 

Otbum   V.  Scalej,  6  W.  Ta.  66  ;  TaU  b.  Wend.  609 ;  Baltimore  v.  Stale,  16  Hd. 

Bell,  4  Yeiv.  202 :  b.  c.  2Q  Am.  Dec.  221.  8TS. 

*  SuD  Hutual  Inaunnca  Co.  ■>.  New  •  Fettle  e.  Blodgett,  18  Ulch.  1Z7. 
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Tlie  rule  upon  this  subject  is  thus  stated  by  the  Supreme  Court 
of  llliuois :  *^  Whenever  an  act  of  the  legislature  can  be  so  con- 
strued aod  applied  as  to  avoid  conflict  with  the  constitution  and 
give  it  the  force  of  law,  such  oonetruction  will  be  adopted  by  the 
conrte.  Therefore,  acts  of  the  legislature,  in  terras  retrospective, 
and  which,  literally  interpreted,  would  invalidate  and  destroy 
vested  rights,  are  upheld  by  giving  them  prospective  operation 
only ;  for,  applied  to,  and  operating  upon,  future  acts  and  transac- 
tions only,  they  are  rules  of  property  under  and  subject  to  which 
the  citizen  acquires  property  lights,  and  are  obnoxious  to  no  con- 
stitutional limitation ;  but  as  retroactive  laws,  they  reach  to  and 
destroy  emitting  rights,  through  force  of  the  legislative  will,  with- 
out a  hearing  or  judgment  of  law.  So  will  acte  of  the  legislature, 
having  elements  of  limitation,  and  capable  of  being  so  applied 
and  administered,  although  the  words  are  broad  enough  to,  and 
do,  literally  read,  strike  at  the  right  itself,  be  construed  to  limit 
and  control  the  remedy ;  for  as  such  they  are  valid,  but  as  weap- 
ons destructive  of  vested  rights  they  are  void  ;  and  such  force 
only  will  be  given  the  acts  as  the  legislature  could  impart  to 
them." ' 

The  Supreme  Court  of  New  Hhmpshire,  a  similar  question 
being  involved,  recogaizing  their  obligation  "so  to  construe  every 
act  of  the  legislature  as  to  make  it  consistent,  if  it  be  possible, 
with  the  provisions  of  the  constitution,"  proceed  to  the  examina- 
tion of  a  statute  by  the  same  rule,  "  without  stopping  to  inquire 
what  construction  might  be  warranted  by  the  natural  import  of 
the  language  used."  * 

And  it  is  said  by  ffarrU,  J.,  delivering  the  opinion  of  the  ma- 
jority of  the  Court  of  Appeals  of  New  York  :  "  A  legislative  act 
is  not  to  be  declared  void  upon  a  mere  conflict  of  interpretation 
between  the  legislative  and  the  judicial  power.  Before  proceed- 
ing to  annul,  by  judicial  sentence,  what  has  been  enacted  by  the 
law-making  power,  it  should  clearly  appear  that  the  act  cannot 
be  supported  by  any  reasonable  intendment  or  allowable 
presumption." «  And  this  after  all  is  only  •  the  applica-  [•  186] 

>  Newland  o.  Hu*b,  19  lU.  876,  884.  Dubuque  v.  lUinois  Cent  R.  R.  Co.,  39 

Sm  klM  Kgelow  V.  Vfet  WJKonilD  R.  R.  lova,  60. 

Co.,  27  Wi#,  478  ;  AMornej'-Generml  v.        •  People  0.  Superclaon  of  OraDge.  IT 

Sm  Clure.   87   Wii.  MO ;    CoUnutn  v.  N.  T.  236,  211.    See  alio  Boledere  v.  Clti- 

Tnkr,  1  Wwb.  Ter.  691.  zen*'  Baak,  9  L*.  GOe ;  •.  c.  29  Am.  Dec. 

*  Dow  p.  HortiM,  4  N.  H.  ItK  1&  8m  468. 
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tion  of  the  familiar  rule,  tbat  in  the  exposition  of  a  statute 
it  is  the  duty  of  the  court  to  seek  to  ascertain  aod  carry  out 
the  intention  of  the  legislature  in  its  enactment,  and  to  give  fall 
effect  to  such  intenUon ;  and  they  are  bound  so  to  cooBtrue  the 
statute,  if  practicable,  as  to  give  it  force  and  validity,  rather  than 
to  avoid  it,  or  render  it  nugatory.' 

The  rule  is  not  different  when  the  question  is  whether  any 
pordon  of  a  statute  is  void,  than  when  the  whole  is  assailed.  The 
excess  of  power,  if  there  is  any,  is  the  same  in  either  case,  and  is 
not  to  be  applied  in  any  instance. 

And  on  this  ground  it  baa  been  held  that  where  the  repealing 
clause  ID  an  unconstitutional  statute  repeals  all  inconsistent  acts, 
the  repealing  clause  is  to  stand  and  have  effect,  notwithstanding 
the  invalidity  of  the  rest.^  But  other  cases  hold  that  such  repeal- 
ing clause  is  to  be  understood  as  designed  to  repeal  aU  conflicting 
provisions,  in  order  tbat  those  of  the  new  statute  can  have  effect ; 
and  that  if  the  statute  is  invalid,  nothing  can  conflict  with  it,  and 
therefore  nothing  is  repealed.^  Great  caution  is  necessary  in  some 
cases,  or  the  rule  which  was  designed  to  ascertain  and  effectuate 
the  legislative  intent  will  be  pressed  to  the  extreme  of  giving 
effect  to  part  of  a  statute  exclusively,  when  the  legislative  intent 
was  that  the  part  should  not  stand  except  as  a  component  part 
of  the  whole. 

Inquiiy  into  Legislative  Sfotwet, 

From  what  examinaUon  has  been  given  to  this  subject,  it 
appears  that  whether  a  statute  is  oonstitutionol  or  not  is  always  a 
question  of  power ;  that  is,  a  question  whether  the  legislature 
in  the  particular  case,  in  respect  to  the  subject-matter  of  the  act, 
the  manner  in  which  its  object  is  to  be  accomplished,  and  the 
mode  of  enacting  it,  bos  kept  within  the  constitutional  limits  and 
observed  the  constitutional  conditions.  In  any  case  in  which  this 
question  is  answered  in  the  affirmative,  the  courts  are  not  at  lib- 
erty to  inquire  into  the  proper  exercise  of  the  power.     They  must 

1  Clarke  v.  SocbeBler,  24  Bnrb.  446.  of  Coant^  Conrt,  11  WU.  GO;    Umi  r. 

Bee  HanhiU  b.   Orimet,  41   MIm.  37 ;  Bute,  26  Al*.  lU ;  SoIUtui  v.  AduD*.  8 

Morrell  t;.  Fickle,  3  Lea,  79.  Graj,  476 ;  Devor  "■  Mayor,  Ac.  ot  Hew 

1  Meihineler  n.   SUte,   11  Ind.  482 ;  York,  86  Bkrb.  264 ;  Campan  p.  Detrotl, 

EI7  P.  Thompeon.S  A.  K.  MM*h.  70.  11  Mich.  276 ;  Childi  n.  Shower,  18  low*, 

•  Sbepardeon  v.  Hilwaakee  and  Belolt  261 ;    Earbeck  v.  New  Tork,  10  Boiw. 

RailKMd  Co.,  6  Wl*.  eD5;  State  v.  Judge  866. 
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assume  that  legislative  discretion  has  been  properly  exer- 
cised.^ *  If  evidence  was  lequired,  it  must  be  supposed  [*  187] 
that  it  was  before  the  l^slature  when  the  act  was 
passed  ;*  and  if  any  special  finding  waa  required  to  warrant  the 
passage  of  the  particular  act,  it  would  seem  that  the  passage  of 
the  act  itself  might  be  held  equivalent  to  such  finding.'  And 
although  it  has  sometimes  been  urged  at  the  bar  that  the  courts 
ought  to  inquire  into  the  motives  of  the  legislature  where  fraud 
and  corruption  were  alleged,  and  annul  their  action  if  the  allega- 
tion were  established,  the  argument  has  in  no  case  been  acceded 
to  by  the  judiciary,  and  they  have  never  allowed  the  inquiry  to 
be  entered  upon.^    The  reasons  are  the  same  here  as  those  which 

>  People  V.  Lawrence,  96  Barb.  177 ;  Hark  r.  Stale,  16  Ind.  98 ;  Hendrickion 

People  r.  New  Tork  Cenltal  Railroad  Co,  o.  HendrickKHi,  7  Ind.  13. 
U  Barb.  123 ;  Baltimore  v.  State,  15  Md.         *  S<uibnrj  and   Erie  Railroad   Co.  v. 

87S :  Ooddin  s.  Crump,  8  Leigh,  161.  Cooper,'  SB  Penn.  St.  278 ;  Ex  parte  New- 

■  De  Camp  n.  EreUnd,  19  Barb.  81 ;  man,  9  0*1.  602 ;  Baltimore  v.  State,  16 

Lmfaerv.  Scitea,4  W.  Va.  11.  Md.   876;   Johoioii   c   Uiggiiu,  8  Met. 

*  Johnion  ■>.  Joliet  and  Chicago  Bail-  (Ey.)  666.     "The  courti  cannot  impnte 

road  Co.,  23  III.  202.    The  Conititntion  of  to  the  legleUture  any  other  than  public 

miiioia  proTlded  that  "  corporationa  not  motivei  for  their  act«."  Peopled.  Draper, 

poawaaing  banking  pawen  or  priTJlegee  16  N.  Y.  682, 646,  per  Dmio,  Ch.  J.    "  We 

may  ba  formed  under  general  lawi,  but  are  not  made  judgei  of  the  motirei  of  tlie 

•ball  not  be  created  by  ipecial  acta,  except  legiilatnre,  and  the  court  will  not  aanrp 

formuDicipal  purpoiei,  and  in  caaet  Where,  the  ioquiBitorial  offite  o(  inquiring  into  the 

in  the  judgment  of  the  General  Aisembty,  bona  Jida  of  that  body  in  diichsrging  ita 

the  objects  of  the  corporation  cannot  be  dutiea."    ShanUaad,  J..  In  the  Mme  cue, 

attained  under  general  laws."    A  tpecial  p.  666.     "  The  powera  of  the  three  depart- 

cfaarter  being  psiied  without  any  legiila-  menti  are  not  merely  equal ;    they  are 

ttTc  declaraiion  that  Ita  olject  could  not  exduaWe  in  reapect  to  the  datlei  aseigned 

to  attained  under  a  general  law,  the  Su-  to  each.    They  are  abaolutely  Indepettd- 

preme  Court  auitained  it,  but  placed  their  cnt  of  each  other.     It  it  now  proposed 

dcdaion  mainly  on  the  ground  that  the  that  one  of  the  three  powers  ihall  Insti- 

danae  had  been  wholly  diiregarded,  "and  tute  Mn  inquiry  Into  the  conduct  of  anoth' 

it  wonk)  now  produce  tar-spread  ruin  to  er  department,  and  form  an  iuue  to  trj 

dedare   snch  acts    unconstitutional  snd  by  what  motives  the  legislature  were  goT- 

•rmd."     It  ia  very  clearly  intimated  in  the  emed  in  the  enactment  of  a  law.    If  this 

opinion,  that  the  legiilatlTc  practice,  and  may  be  done,  we  may  alio  inquttv  by 

Ihia  decision  siutainjng  it,  did  Tinlenoe  to  wl>at  motives  the  executive  is  Induced  to 

Uw  intent  of  the  constitution.     A  proTi-  approve  a  bill  or  withhold  his  approval, 

sioD  in  the  Constitution  of  Indiana  that,  and  in  case  of  withholding  it  corruptly, 

"  no  act  shall  take  effect  until  the  tame  by  our  mandate  compel  its  approval.    To 

thaH  have  been  published  and  circnlated  institute  the  proposed  Inquiry  would  be 

ki  the  MTeral  counties  of  this  Stale,  by  a  direct  attack  upon  the  independence  of 

anthori^,  except  In  case  of  emergency,"  the  legislature,  and  a  usurpation  of  power 

mUt  the  worda,  "  which  emergency  shall  subversive  of  the  constitution,"    Wrighl 

be  dedand  in   the  preamble,  or  in  the  v.  Defrees,  B  Ind.  208, 802,  per  Gmkin;  J. 

body  of  tlie  law ; "  thus  clearly  making  "  We  are  not  at  liberty  to  Inquire  into  the 

Ibe    legialatlTe     declaration    necessary,  motives  of  the  legislature.     We  can  only 

Caipntorv.  Honlgomety,  TBlackf  416i  examine  loloits  power  under  the  coniiitu- 
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preclude  an  inquiry  into  the  motivea  of  the  governor  in  the  exer- 
cise of  a  discretion  vested  in  him  exclusively.  He  is  responsible 
for  his  acts  in  such  a  case,  not  to  the  courts,  but  to  the  people.' 

[•  188]  •  CoTiBe^neeB  if  a  Statute  it  Void. 

When  a  statute  is  adjudged  to  be  unconstitutional,  it  is  as  if  it 
had  never  been.  Rights  cannot  be  built  up  under  it ;  contracts 
which  depend  upon  it  for  their  consideration  are  void  ;  it  consti- 
tutes a  protection  to  no  one  who  has  acted  under  it,  and  no  one 
can  be  punished  for  having  refused  obedience  to  it  before  the  deci- 
sion was  made.'  And  what  is  true  of  an  act  void  in  toto  is  true  ' 
also  as  to  any  part  of  an  act  which  is  found  to  be  unconstitutional, 
and  which,  consequently,  is  to  be  regarded  as  having  never,  at  any 
time,  been  possessed  of  any  legal  force. 

lion."  Per  ChoK,  Ch.  J.,  In  Ezparle  McCaT-         ■  Sirong  r.  Dimiel,  fi  Ind.  MS ;  Smn- 

dle,  T  Wall.  606,  514.     The  aame  doctrine  oer  v.  Be«ler,   60  Ind.  841 ;    Aatrom  v. 

it  rettated  by  Mr.  Jiutice  HaiU,  In  Doyle  HfimmoDd,  3  McLean,   107 ;  Wooliey  ». 

V.  Continenul  In>.  Co.,  9i  V.  S.  Rep.  685.  Commercial  Bank,  6  McLean,  IK ;  De- 

And  iteMcCullochv,  State,  lllnd.  424;  troit  v.  Martin,  34  Mich.  170;  Kelly  p. 

Bradsliaw  v.  Umaha,  1  Neb.  16  ;  Lyon  d.  Bemig,  4  Gray,  83 ;  HoTer  v.  Barkhoof, 

Morrli,  ]5  Ga.  480;  People  v.  Flagg,  4S  44  N.  Y.  IIB;  Clark  n.  Miller,  64  N.  Y. 

N.  V.  401  ;  Slack  v.  Jacob,  8  W.  Va.  612,  686 ;  Meagher  «.  Storey  Co.,  6  Net.  244. 

6S&;    State    n.   Cardoto.  6    S.   C.    267;  In  People  c.  Salomon,  54  Til.  46,  a  miniite- 

Humboldt   County   v.  Churchilt   County  rial  officer  waa  wverely  ceniured  for  pre- 

Comm'rB,  0  Nev.  SO ;   Flint,  &c.  Plank  iuming  to  diiregard  a  law  si  unconititn- 

Road    Co.   V.   Woodhull,  26    Mich.  M ;  tional.    Tbe  coart  found  the  law  to  be 

Slate  V.  Fagao,  2-i  La.  Aon.  545 ;  State  valid,  but  they  could  not  have  found  otli- 

r.  Hay*,  40  Mo.  604 ;  Lnehnoan  e.  Tai-  erwiie  without  juitllying  the  offlcer.    In 

ing  District,  2  Lea,  425 ;  Kountze  r.  Oma-  Texas  It  baa  been  held  that  an  uiMMHUti- 

hn.  6  Hitl.   448.    In   Jones  v.   Jonei,   12  lutlonal  act  hat  the  force  of  lair  for  the 

I'enn.  St.  360,  the  general  principle  was  protectioa  of   officers   acting   under   it. 

recognized,  and  it  was  decided  not  to  be  Seisumi  r.  Botts,  34  Tex.  835.    In  Iowa, 

cnmpetent  to  declare  a  legislalire  divorce  a  magistrate  who  had  issued  a  wamint, 

Toid  fnr  frand.    It  was  nevertheless  held  and  the  offlcer  who  had  served  It,  for  tlie 

corapett^nt  to  annul  it.  on  the  ground  that  destruction  of  liquors  under  a  city  ordl- 

it  had  heen  granted  (as  shown  by  parol  nance  which  the  city  had  no  power  to 

evidence)  for  a  cnuse  whicli  gave  the  leg-  adopt,  were   held  to  be  protected,  no^ 

ivlatnre  no  jurisdiclinn.    Tlie  legislalnre  withstanding  this  want  of  power  in  the 

was  refiarded  as  being  for  the  purpnee  a  city.     Henke  v.  McCord,   55  Iowa,  878. 

court  of  limited  jurisdlctinn.    In  Atlor-  The  warrant  seems  to  have  been  consid- 

ney.GeneralD.  Supervisors  of  LakeCo.,  S3  ered  "fiiir  on  its  face;"  bat  can  process 

Mirh.  289,  it  is  decided  that  when  supei^  ever  be  hit  on  its  face  when  it  commands 

vi*or«  and  people,  having  fbll  authority  that  which  Is  illegal  1     If  a  decision  ad. 

over  the  sabject,  have  acted   upon  the  Judging  a  statute  nnconititational  it  af- 

question  of  removal  of  a  county  seat,  no  terwards  oTerraled,  tbe  statute  is  to  be 

question  of  motive  can  be  gone  into  to  in-  considered  as  having  been  in  force  for 

validate  their  acitnn.  the  whole  period.    Karce  v.  I^erce,  4S 

1  Altomey-General  v.  Brown,  I  Wis.  lad.  86. 
G18 ;  Wright  c.  Derreet,  8  Ind.  298. 
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•CHAPTER  Vm.  [•189] 

THE  SEVERAL  GBADE8  OP  MDMCIPAL  GOVERNHBNT. 

Ik  the  examination  of  American  constitutional  law,  we  stall 
not  &il  to  notice  the  care  taken  and  the  means  adopted  to  bring 
the  agencies  hj  which  power  ia  to  be  exercised  as  near  as  pos- 
uble  to  the  subjects  upon  which  the  power  is  to  operate. 

In  contradistinction  to  those  governments  where  power  is  con- 
centrated  in  one  man,  or  one  or  more  bodies  of  men,  whose 
supervision  and  active  control  extends  to  all  the  objects  of  gov- 
ernment within  the  territorial  limits  of  the  State,  the  American 
system  is  one  of  complete  decentralization,  the  primary  and  vital 
idea  of  which  is,  that  local  affairs  shall  be  managed  by  local  au- 
thorities, and  general  affairs  only  by  the  central  authority.  It 
was  onder  the  control  of  this  idea  that  a  national  constitutioQ 
was  formed,  under  which  the  States,  while  yielding  to  the  na- 
tional government  complete  and  exclusive  jurisdiction  over  external 
affairs,  conferred  upon  it  such  powers  only,  in  regard  to  mattei-a 
of  internal  regulation,  as  seemed  to  be  essential  to  national  union, 
strength,  and  harmony,  and  without  which  the  purpose  in  organ- 
izing the  national  authority  might  have  been  defeated.  It  is  this, 
also,  that  impels  the  several  States,  as  if  by  common  arrangement, 
to  subdivide  their  territory  into  counties,  towns,  road  and  school 
districts,'  and  to  confer  powers  of  local  legislation  upon  the  people 

>  The  K^neml  rolM  nipectiDg  ichooli  common  bniDChM  of  learning ;  bat  thi* 

minfflcieiillralikBia  [beietenl  Stittes  notion   ti  exploded.    High  acliooli  may 

to  jiwtlf;  bringing  together  in  ihii  place  be  eatabliihed :  Stoart  e>.  School  IXftrlet, 

die  leadiDg  anUiorltie*  eoni«rning  Uiem.  30  Mich.  8S ;  R!chan1»  d.  Raymond,  fQ 

To  what  degree  Ibe  I^slalare  ihall  pro-  HI.  eiS ;   e.  e.  Si   Am.   Kcp.  Itil ;   and 

TideCoTlheedncailonof  ttiepenpleat  the  k>   maj'  normal   ichooli   and    colleges; 

eaat  of  the  State  or  at  ita  mnnlcEpalitiei,  Powell  v.   Board  of   Education,  97   III. 

iiB  qneation  which,  except  ai  regulated  37b;  Briggi  v.  Johnton  Co.,  4  Dill.  148; 

bj  the  contdttillon,  addiciaei  Itaelf  lo  the  muaic    maj    be   taught ;    Bellmej'er    v. 

legiiUtiTe  judgment  excluiively.    Com-  School  District,  44  Iowa,  664;  and   the 

Bonwealih  d.  Hartman,  IT  Penn.  6t.  11B.  State    may  confer  upon  the   goreming 

n  ha*  been  lometimei  contended  that  It  boardi  auch  authority  as  it  shall  deem 

wa*  bicompetent  lo  go  beyond  making  wt»e,   bat   lubject    to  alteration  at   all 

iroTUon  for  general  edoeatioii  in  the  times,  and  to  be  taken  away  at  the  dto- 
IS 
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of  each  sabdivision,  and  also  to  incorporate  cities,  boroi^ha,  and 
villages  wherever  the  circumstances  and  needs  of  a  dense  popula- 

CKlion  of  the  State.  Rawion  o.  Spen-  the  dutrict.  Schtxd  District  c.  Fogelmaa. 
cer,  113  Mbu.  40.  H&dt  of  tbe  Sute  70  HI.  IBQ ;  Johnson  v.  School  DUtrict.  67 
comtitntion*  provide  commoD-achool  Ho.  HIS ;  Board  of  Education  v.  Thomp- 
fands,  and  lome  provide  a  fund  for  ion,  3S  Ohio  St.  S21 ;  Gehling  r.  School 
liigher  education  witb  certain  reatric-  Diitrict,  10  Neb.  289 ;  Gibaoa  d.  School 
tion> :  whatever  thete  are  they  muit  l>e  Dittiict,  30  Mich.  40i;  Weill  n.  People, 
obierTed.  People  v.  Board  of  EducatitKi,  71  HI.  632.  The  general  control  of  » 
13  Bsrb.  400;  People  e.  Alien,  42  N.  Y.  ichool  building  Ii  in  the  board,  whicit 
404 ;  Halbert  u.  Sparks,  9  Buili,  259 ;  may  maintain  all  proper  snita  for  posaea- 
Coitini  V.  Uendenon,  11  Buih,  74  ;  State  iton.  Baiber  «.  Tnuleei  of  Schools,  61 
B.  Graliam,  26  La.  Ann.  440;  State  v.  HL  89tli  Aldennaa  v.  School  Diracton, 
Board  of  Liquidation,  29  La.  Ann.  77;  91  Hi.  179.  The  board  moat  not  enter 
Sun  HuL  Ini.  Co.  v.  Board  of  Liquida.  into  contracts  with  IM  own  raemben,  a* 
tlon,  81  La.  Ann.  176;  Llttleirort  t>.  Da-  theae  would  be  void.  Pickett  n.  School 
Til,  60  AUas.  403;  Weir  v.  Day,  S6  Ohio  District,  26  Wis.  661 ;  Hewett  v.  Normal 
6ul4a;  Otken  r.  Lamkin,  66  Miu.  758.  S<:hool  District, 94  lU.  628;  Flint  AcR.  R. 
Although  it  it  cnstomary  to  leare  the  Co.  e.  Dewej,  14  Mich.  477.  Tbe  board 
control  of  schooli  in  the  hands  of  the  Is  enlruited  with  the  anthority  to  employ 
■cliool  authorities,  it  it  held  competent  teachers,  and  to  remore  them  under  the 
tor  the  State  to  contract  with  a  publisher  rules  prescribed  bf  statute.  Crawforda- 
lotnppl;all  the  tchooU  of  the  Stale  with  ville  e.  Hays,  42  Ind.  200;  School  Dia- 
text-books  of  a  uniform  charinter  and  trict  v.  Colvin,  10  Kan.  2S8 ;  Directora, 
price :  Currjer  v.  Merrill,  26  Minn.  1 ;  a.  &c.  d.  Burton,  28  Ohio  St,  421  ;  Jones  r. 
o.  83  Am.  Sep.  450 ;  Bancroft  v.  Thayer,  Nebraaka,  1  Neb.  176 ;  Bays  v.  State,  S 
eSawy.  602;  People  c.  Board  of  Ednca-  Neb.  167;  Parker  v.  School  District,  & 
tion,  56  CaL  831.  Tlie  governing  school  Lea,  506.  If  a  teacher  is  rightfully  di»- 
boards  derive  all  their  authority  from  the  mlsseii,  he  cannot  r^corer  fbr  serricea 
atatute,  and  can  exerciie  no  powers  ez-  performed  thereafter,  though  he  take* 
cept  those  expressly  granted,  and  those  poMessionof  the  ichool-houie  and  contin- 
which  result  by  necessary  implication  ue*  to  teach.  Pierce  r.  Beck,  61  Ga.  418. 
f^om  the  grant :  Peers  u.  Board  of  Educa-  But  if  he  is  wrongfully  dismissed,  or  if  he 
Hon,  72  111.  608 ;  Clark  v.  School  Direct-  leaves  school  because  of  the  unjustifiable 
ors,  78  111.  474 ;  Adams  v.  State,  62  III.  action  of  the  bond,  he  may  recover  for 
183;  Stevenson  o.  School  Directors,  87  his  whole  time.  Ewing  n.  Sohooi  Direct- 
Hi.  266 ;  Manning  e.  Van  Buren,  28  Iowa,  on,  2  HI  App.  458 ;  Scott  r.  School  Dia- 
S82;  Monticello  Bank  v.  Coffin's  Orove,  trict,  46  Yt.  462.  See  McCutchen  v. 
61  Iowa.  850;  State  e.  Board  of  Ednca-  Windsor,  56  Mo.  149.  Omtracis  for  > 
ton.  36  Ohio  St  368 ;  Stale  v.  Mayor,  £c.,  stated  time  are  subject  to  tbe  observance 
7  Neb.  267  ;  Qehling  d.  School  District,  10  of  public  holidays,  and  the  teacher  is  en- 
Neb.  289.  The  board,  in  exercising  Its  titled  to  these  without  deduction  rrotn 
authority,  must  act  as  aoch.  In  regular  his  salary.  School  District  v.  Gage,  39 
meetings  convened  for  the  purpose  ;  It  is  Mich.  484.  The  school  board  may  make 
not  sufBcient  that  the  members  severally  the  contract  for  teaching  extend  beyond 
give  their  assent  to  what  is  done.  State  their  own  term  of  office :  Wilson  c.  School 
I-.  Leonard,  8  Tenn.  Ch.  117 ;  State  d.  District,  36  Conn.  280 ;  Wait  v.  Ray,  97 
Tiedemann,  69  Mo.  515;  Smiths.  Town-  N.  T.  36;  provided  they  act  in  good  faitb 
ship  Board,  68  Mo.  297  ;  Dennison  School  and  do  not  unreasonably  fortetall  tbe  a^ 
District  i>.  Piidden,  89  Penn,  St  396.  Hie-  lion  of  thetr  successors :  Loomis  c.  Cole- 
gal  or  nnaullinrized  aclion  bj  the  board  man,  61  Mo.  21  ;  Stevenann  v.  School 
cannot  be  ralifled  by  it,  and  the  fact  that  l>ittrict,  87  HI,  266 ;  Hewitt  v.  School 
tha  district  lias  the  benefit  of  what  is  District,  91  Bl.  S28 :  Schotri  Diracton  r. 
done,  will  not  amount  to  a  ratiacation  by  Hart,  i  lU.  App.  224.    See  Tappan  v. 
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tion  seem  to  reqnire  other  r^nlations  than  those  which  are  need- 
ful fot  the  rural  districts. 

The  system  is  one  which  almost  seems  a  part  of  the  very  nature 
of  the  race  to  which  we  belong.  A.  similar  subdiTision  of  tiie 
zealm  for  the  purposes  of  municipal  goTemment  has  existed  in 
England  from  the  earliest  ^es ;  ^  and  in  America,  the  first  set- 
tleiB,  as  if  instinctiTely,  adopted  it  in  their  frame  of  gov- 
ermnent,  and  *  no  other  has  ever  supplanted  it,  or  even  [*  190} 
found  advocates.  In  most  of  the  colonies  the  central 
power  created  and  provided  for  the  organization  of  the  towns ;  * 
in  one  at  least  the  towns  preceded  and  created  the  central  author- 
ity;* but  in  all,  the  final  result  was  substantially  the  same,  that 

School  Dlitriet,  U  Hlch.  600 ;  Athearn  e.  In  tmit  mone;*  gireo  for  edacktloD,  tet 

IndependeDt  DUtrfL-t,  8S  Iowa,  106.    The  Fiper  v.  Houlton,  72  He.  15&;  Hnthewmj 

board  bM  graertl  authority  to  eitabliih  v.  Saukett.  82  Mich.  97. 
fbr  tbe  icbool  inch  rule*  and  regulation*         >  Crabbe'i   Hlitorj  of  Bngllih  t«w, 

M  it  ihaU  deem  wIm.    Donahoe  r,  lUuh-  c.  2 ;  1  BL  Com.  114 :    HalUm'i  Middle 

Kfd*,  S8  Me.  87a ;  Spiller  v.  Wobum,  12  Agei,  c.  8,  pL  1 ;  2  Kent,  2T8 ;  Vaughan't 

Allen,  127;  Board  of  Education  r.  Minor,  Refolatloni  in  Engliah  Biatory.b.  2,0.8] 

33  Ohio  St  211.    The  rule*  may  be  en-  Frotbingham'i  RUe  of  the  Republic,  14, 

foToed  by  ■nipeniiom  and  expnliionf  If  16.    The  earlj  local  inititotioni  of  Bng- 

neeeitary.     Hodgkini   v,   Rockport,  lOG  land  are  preiented  vilh  great  fulneei  and 

Haia.  476;  Murphy  o-Directori,  30  Iowa,  erudition  in  the  CoTutitational  Hiatory  of 

4S&;  Bnrdiek  v.  Babcock,  81  Iowa,  602 ;  ProfeMor  SEnbbi. 

Board  of    Education  e,   Thompaon,   83         '  For  an  intereiting  hiitory  of  the  leg. 

Ohio   St  321  ;   Rnluoo  e.  Foat,    79  111.  iaiation  Id  Connecticut  on  thi*  aobject, 

H7;  Seirell  v.  Board  of  Education,  29  lee  Webiter  v.  Harwinton,  32  Conn.  131. 

Ohio  Sl  80.     But  Ihii  poirer  ia  tntyect  to  In  New  Hampahire,  lee  Bow  d.  AUetM. 

tbe  genena  principle  that  the  by-laws  of  town,  84  N.  H.  361.    Tbe  learned  note  to 

■II  corporationi  moil  be 'reatonable ;  ifa  Commonwealth  v.  Roibnry,  9  Gray,  608, 

mle  i«  nnreaionable,  and  a  pnjdl  ia  pun-  will  gire  limilar  infonnation  concerning; 

iihed  for  refntal  to  lubmit  to  it,  an  action  tbe  organlntioa  and  anthority  of  towna 

will  lie.    Roe  v.  Deming,  21  Ohio  St  6M.  in   the  Maaaachnaettt    provinoei.      And 

See   Ward  t>.  Flood,  18  CaL  36.     The  aee  People  v.  Huribut,  24  Mlcb.  9B ;  a.  c. 

board  and  tbe  teacher  hare  no  CMiCrol  of  0  Am.  Bep.  108;  Shumway  v.  Bennett, 

pnpili  after  they  have  returned  to  their  29   Mich.  461.    Mr.   Elliott  well    aayi: 

homet.    Dritt  v.  Snodgrau,  66  Mo.  286.  "  Tbe  prime  itrength  of  New   England 

It  la  held  in  Wiacondn  and  lUlnoit  that  and  of  the  whole  lepubUc  wat  and  ia  hi 

P«reDta  have  a  right  to  excnat  their  chil-  the  mncicipal  gorenimenta  and  in  tbe 

dren  from  taking  any  particular  atudy  in  homei."    And  he  addi,  that  among  tbe 

B  oonrae,  and  that  teacher*  cannot  refnae  earliett  thlcgi  decided  in  Maaiachuaetta 

to  giTe  inilrucdon  to  the    papila  thui  wai,  "  that  trivial  thlnga  ibould  be  ended 

Hcnied.    Mcnow  r.  Wood,  86  Wia.  69 ;  In  towni."     (1S3G.)     BlUoK'i  New  Eng- 

S.  c.  IT  Am.  Rep.  471 ;  Rnliaon  v.  Pmt,  79  land.  Vol.  I.  p.  182. 
DL  e«7 ;  L«ke  View  School  Truatee*  e.         ■  Rbode  Island ;  lea  Amold'i  Hiitory, 

People,  87  DL  803.     Ai  to  the  power  to  c.  7.    It  ia  remarked  by  thia  antfaor  that, 

Afcrlndnate  between  colored  and  other  when  the  charter  of  Rhode  Iiland  waa 

children  fa  achoola,  aee  pM,  *  801,  note,  auapended  to  bring  tbe  Colony  under  the 

Ai  (o  devoting  achool  fundi  and  achool  dominion  of  Androa, "  lia  Anerioaii  iyi<m 

bnildiagi  to  reKgioua  parpoaei,  lee  pari,  a^  lawn  gwenimaiti,  which  oeceuity  bad 

*1M,  note.    Hut  town*,  &c.,  may  hold  eompdled  Bhode  laland  to  Initiate  fif^ 
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towns,  Tillages,  boroughs,  cities,  and  counties  exeiciaed  the  powers 
of  local  goTeromeot,  aod  the  Colony  or  State  the  powers  of  a 
more  general  nature.^ 

The  several  State  constitutions  have  been  framed  with  this  sys- 
tern  in  view,  and  the  delegations  of  power  which  they  make,  and 
the  express  and  implied  restraiute  which  they  impose  thereupon, 
can  only  be  correctly  understood  and  construed  by  keeping  in 
view  its  present  existence  and  anticipated  continuance.  There 
are  few  of  the  general  rules  of  constitutional  law  that  are  not  more 
or  less  affected  by  the  foct  that  the  powers  of  government,  instead 
of  being  concentrated  in  one  body  of  men,  are  carefully  distrib- 
uted, with  a  view  to  being  exercised  with  intelligence, 
[*  191]  *  economy,  and  &cility,  and  as  far  as  possible  by  the 
persons  most  directly  and  immediately  interested. 
It  has  already  been  seen  that  the  legislature  cannot  delegate  its 
power  to  make  laws ;  bat  fundamental  as  this  maxim  is,  it  is  so 
qualified  by  the  customs  of  oar  race,  and  by  other  maxims  which 
regard  local  government,  that  the  right  of  the  legislature,  in  the 
entire  absence  of  authorization  or  prohibition,  to  create  towns  and 
other  inferior  municipal  organizations,  and  to  confer  npon  them 
the  powers  of  local  government,  and  especially  of  local  taxation 

jtatt  before,  becuno  the  meuu  of  [««■  U  made  bj  tbe  State,  It  nitut  be  eaCoroed 

•erring  tbe  IndiTldnal  liberty  of  the  citi-  by  the  towD.    A  uniform  ijitem  of  in- 

■en  when  that  of  tbe  State  or  Colony  wu  ttructlon  it  organised  all  orer  the  countTj, 

crathed."    Arnold,  Vol.  L  p.  487.  and  every  lown  Ti  bound  to  eetabliah  tbe 

'  "The  tovnihiiM,"  laya  De  Tocque-  scboolt  which  the  iawordaini.  .  ■  .  Strict 

Tllle.  "are  only  lubordinaM  to  the  Stale  ai  this  obligation  i>,  the  goTernment  of 

In  (liose  intereatt   wfaich  I  ihall    term  the  Slate  impoeee  it  in  principle  only, 

midal.  at  they  are   common   to   all  the  and  in  its  pertbnDanca  the  townaliip  aa- 

dtiiena.     They  are    Independent  in  all  tumei  all  itt  independent  rigiitL     Thoa 

that  concern*  themielTei,  tuid  among  the  taxe*  are  Toted  by  tlie  State,  but  they 

inhabitant!  of  Kew  England   I  believe  are  aiMited  and  oollected  by  tbe  town- 

that  not  a  man  it  to  be  found  who  would  ihlp  ;  the  exittence  of  a  cchool  it  oblig»- 

•cfcnowledge  that  the  State  hu  any  right  tory,  but  the  township  buJLda,  payt,  and 

to  interfere  in  their  local  intereita.    The  tuperintendt  it.    In   France,   the   State 

towntof  New  England  buy  and  lell,  pro*-  collector  receive!  tbe  local  Impost*;  in 

ecQleorare  indicted,  angmentordimiaiih  America,  the  town  collector  receive*  tlia 

dieir  rate*,  without  the  tlightest  oppoai-  taiea   of    the  Slate.    Thui  the  French 

tion  on  the  part  of  the  adminiatrative  an-  government  lend*  it*  tgenli  to  the  com- 

thority  of  the  State.     They  are  bound,  mnne ;  In  America,  the  townihip  it  the 

however,  to  comply  with  the  demand*  of  agent  of  the  government.    Thli  fact  aloiw 

the  commnnity.    ^  a  State  I*  in  need  of  ihow*  the  extent  of  the  diSerencet  which 

money,  a  town  can  netther  give  nor  with-  exitt  between  the  two  nationi."    Demoo- 

bold  the  auppiie*.    It  a  State  project*  a  racy  in   America,  c.  $.    See  Fh>tbiiig> 

road,  the  townahip  cannot  refuae  to  let  it  ham't  Riae  o(  tbe  BepnbUc,  11-28. 
croai  It*  territory ;  if  a  police  regolatioa 
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aDd  polic«  regulation  naaal  with  Buch  corpoiationa,  would  always 
pass  UQchaUenged.  The  l^slatnre  in  these  cases  is  not  regarded 
as  del^ating  its  authority,  because  the  r^^latioo  of  such  local 
a&iis  as  are  commonly  left  to  local  boards  and  officers  is  not 
understood  to  belong  properly  to  the  State  ;  and  when  it  inter- 
feres, as  sometimes  it  must,  to  restrain  and  control  the  local 
action,  there  should  be  reasons  of  State  policy  or  dangers  of  local 
abuse  to  warrant  the  interposition.' 

The  people  of  the  municipalities,  however,  do  not  define  for 
tbemselvea  their  own  rights,  privileges,  and  powers,  nor  is  there 
any  common  law  which  draws  a  definite  line  of  distinction  be- 
tween the  powers  which  may  be  exercised  by  the  State,  and  those 
which  must  be  left  to  the  local  governments.^  The  municipalities 
must  look  to  the  State  for  such  charters  of  government  as  the 
legislature  shall  sea  fit  to  provide ;  and  they  cannot  prescribe  for 
themselves  the  details,  though  they  have  a  right  to  expect  that 
those  charters  will  be  granted  with  a  recognition  of  the 
general  'principles  with  which  we  are  &miliar.  The  [*192] 
charter,  or  the  general  law  under  which  tbey  exercise 
their  powers,  is  their  constitution,  in  which  they  must  be  able  to 
show  authority  for  the  acts  they  assume  to  perform.    They  have 

>  "It  Memi  to  be  gencrany  conceded  The  Frederick  JntUcee,  13  Gnt.  C77; 

tbtt  powen  of  local  tegtilniikin  may  be  Hayor,  Ac  ot  New  Tork  e.  Ryan,  2  E.  IX 

granted  to citiee.tOKDi, and  other munlci-  Smith,  HOB;  St  LonU  v.  Ratwll,  9  Mo, 

pal  corporattoni.    And  It  vould  require  G07 ;  Bllu  n.  Knta,  16  Ohio  St  Sfi ;  Tri- 

ettong  reatOD*  to  *atl*fy  ni  Chat  it  conid  gaily  ir.  Menphii,  6  Cold.  8S9 ;  Durach'* 

hsre  been  the  dasigii  of  the  franker*  of  Appeal,  m  Peno.  St  401;  State  e.  Wtl. 

oor  conitltntlon  to  take  from  the  legiilar  coi,  46  Mo.  466 ;  Jonee  r,  Riciiiiiond,  IB 

tore  a  power  which  bM  been  eierciMd  hi  Grat  617 ;  State  v.  O'NdU.  24  Wia.  140 ; 

Europe  by  goTeranieiita  of  all   clauea  Brattlej  v.  H'Atee,  7  Both,  667 ;  a.  a.  S 

froiD  the  earlieat  history,  and  the  exerdM  Am.  Kep.  800 ;  Bnrckholler  v.  H'Connell*- 

«f  which  hai  probably  done  more  to  pro-  Tllle,  20  Ohio  St  308;  People  d.  Hari> 

note  cWUlBttkKi  than  ^I  other  caiuea  bnt,  M  Mich.  44;  a.  c.  0  Am.  Rep.  lOS; 

combined;    whidi  ha*  been  cofutantly  Hilt*  D.Charleton,20  Wii.4D0;  CVminoiy 

emdied  In  BTery  part  of  our  eoanttj  wealth  v.  Coyaingham,  06  Fenn.  St  70; 

ttam  It*  earllett  Mttlement,  and  which  People  n.  Kelaay,  84  Cal.470i  Tdgman  e. 

hai  railed  np  among  tu  many  ot  onr  mo*t  Chicago,  7B  IlL  406 ;   Manly  r.  Baleigb, 

Taiuable  Inititntlona."    State  f.  Noye*,  80  4  Jone*  Eq.  S70;  Stone  b.  Chariettown, 

ll.H.279,292.peratf,J.    SeealaoTanner  114  Ma**.  214 ;  Hayden  v.  Ooodnow,  80 

V.  Trstteei  o(  Albion,  6  Bill,  121 ;  Dalby  Conn.  164;  QoldtfawaUe  e.  Montgomery, 

e.  Wolf,  14  Iowa,  228;  State  tr.  Simondi,  A0Ala.4B8;  Cra**  v.  Htqtlin*,  6  W.  Ta. 

3  Ho.  414 ;  HcKee  >.  HcKee,  8  B.  Uonr.  828. 

4S3;  Smith  t>.  LcTinna,  8  N.  T.472;  Fee-         ■  A*to  the  cnrnmon  law  affecting  thete 

pie  V.   Draper,    16  S.  T.  682;  Bnrgeai  corporate  ezlitence*,  and  the  effect  of 

».    Foe,   3    QUI,    11;    New    Oriean*  t.  wage,  *ec  2  Kent,  278,  279. 
Tnpin,  18  La.  Am.   »(  OiUnaon  v. 
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no  inherent  jurisdiction  to  make  I&wb  or  adopt  r^[iilationB  of 
government ;  they  are  goTemmenta  of  ennmerated  powers,  aot> 
ing  by  a  delegated  authority ;  bo  that  while  the  State  legialature 
may  exercise  eucb  poweis  of  government  coming  within  a  proper 
designation  of  legislative  power  as  are  not  ezpressly  or  impliedly 
prohibited,  the  local  authoritieB  can  exercise  those  only  which 
are  expressly  or  impliedly  conferred,  and  subject  to  such  r^ul»- 
tions  or  restrictiona  as  are  annexed  to  the  grant.' 

The  creation  of  municipal  corporations,  and  the  conferring 
Qpon  them  of  certain  powers  and  subjecting  tbem  to  correspond- 
ii^  duties,  does  not  deprive  the  legislature  of  the  State  of  that 
general  control  over  their  citizens  which  was  before  possessed. 
It  still  has  authority  to  amend  their  charters,  enlarge  or  diminiah 
their  powers,  extend  or  limit  their  boundaries,  consolidate  two 
or  more  into  one,  overrule  their  legislative  action  whenever  it  is 
deemed  unwise,  impolitic,  or  unjust,  and  even  abolish  them  alto- 
gether in  the  legislative  discretion,  and  substitute  those  which  are 
different.'    The  rights  and  franchises  of  such  a  corporation, 

1  StetioD  V.  Eemplon,  IS  Mus.  ST3 ;  v.  CnffeniU,  24  Mo.  M ;  People  b.  Draper, 

WiUvd  V.   EilliDgworth,  8  Conn,   ail;  16N.T.fi32;  Hawking  n.  Common  wealth, 

Abendroth  r.  Greenvich,  29  Conn.  366;  76  I'eon.   St.  16;  People   d.   Tweed,  63 

Baldwin  v.  Noitb  Branford,  82  Conn.  47;  N.  Y.  202;  Barnei  ■>.  Diitiict  of  Colam- 

Webtter   d.    Harwinton,   82   Conn.   181;  bia,  SI  U.  8.  Bep.  540;  Luamie  Co.  v. 

DoQglaBtv.FlacerTitle,18C>1.648:  Lack-  Albuij  Co.,  BS  U.  S.  Bep.  807;  Aipin- 

land  c.  Northern  MUiouri  Ballroad  Co.,  wkU  tt.  CommlMionen,  &c,  22  How.  804 ; 

81  Mo.  180;  Ma^i  o.  Cincinnall,  1  Ohio  Howard  b.  McDiamld,  26  Ark.  100;  Phil- 

St.  268;  Frott  b.  Belmont,  6  Allen,  162;  wlelphia  v.  Fox.  64  Penn.  St.  169;  Brad- 

Heai  B.  Pegg,  7  Her.  28 ;  Quid  v.  Rich-  ahaw  v.  Omabm  1  Neb.  16 ;  Enhn  v.  Boud 

rooad,  23  Gntt.  464;  Youngblood  v.  Sex-  of  EdncatioD,  4  W.  Va.  499;  Sialon  v. 

ton,  32  Hlcb.  406;  i.  c.  20  Am.  Rep.  666.  Aibbnir,  41  C«l.  626;  Hesi  p.  Pegg,  7 

1  8l.  Lonii  0.  Allen,  18  Ho.  400 ;  Colei  tier.  23 ;  Hagentown  v.  Bcbaer,  37  Md. 

e.  Madiaon  Co.,  Breeae,  11G  ;  BichUnd  180;  6«ii  Fnnciaco  b.  Canaran,  42  CaL 

Coontj  a.  I«wrence  Ceaatj,  12  111.  1;  &41;  Bitten.  Jenoingi, 27  Ark. 419;  Diri- 

Tnuleei  of  Schooli  v.  TKtmttn.  13  ni.  27 ;  alon  of  Eoward  Co.,  15  Kan.  104 ;  Martin 

RobertMui  t>.  Rockford,  21 U] .  451 ;  People  e.  ■•.  TAx,  62  HiM.  68 ;  Goff  v.  Frederick.  44 

Power,  25  lU.  187;  St.  Louis  v.  RuweU,  Md.  67;  Bleuing  v.  GaUetton,  42  Tex. 

PMo.  607;  State  f.  Cowan,  29  Mo.  880;  641.     The  legitlatare  maj  in  ita  discM- 

HcKIm  B.  Odom,  3  Bland,  407  ;  Oranbj  tion  reoall  to  iltelf  and  exerdw  to  much 

B.  Thnnlon,  28  Coon.  416 ;  Harriion  Jat-  of  inch  powen  aa  it  bM  conferred  upon 

ticei  V.  Holland,  3  Gratt.  247;  Brighton  roaotdpal  corporationa  aa  ii  not  aecured 

r.  WilkioMm,  2  Allen,  27 ;  Sloan  b.  State,  to  tbem  by  the  conititntion.    Peojde  «. 

8  Blaokf.  861 ;  Mill*  c.  Williama,  11  Ired.  Plnkney,  32  N.  T.  877.    Tbe  lubject  wm 

658;  Langwnrthj  v.  Dubuqoe.  16  Iowa,  eoDBldered  at  lengtb  In  Meriwether  d.  Gar- 

271;  Weeki  v.  Milwankee.  10  Wli.  242;  relt,  102  U.  S.  472,  in  which  wai  cocafd- 

Slate  El.  Bninin,  28  N.  J.  4B4;  PBttetemi  et«d  the  etfect  of  tlie  legialation  which 

V.  Sodety,  &o.,  24  N.  J.  886 ;  AtchiaoD  e.  aboliihed  the  cit;  goTerament  of  Mem- 

Bartholow,  4  Kan.  124 ;  Cilj'  of  St.  Louia  phb.     The  crediton  of  a  county  cannot 
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bein^  granted  for  the  purpoees  of  govemment,  csn  neirer 

*  become  sucb  veeted  rights  as  ^Hiuut  the  State  that  they    [*  198} 

caonot  be  taken  away ;  nor  does  the  charter  constitute 

a  conCnuit  in  the  sense  of  the  constitutional  provision  which 

prohibits  the  obligation  of  contracts  being  violated.'     Reatrainta 

on  the  legislative  power  of  control  must  be  found  in  the  consti- 

tatioD  of  the  Stat«,  or  they  must  rest  alone  in  the  legifilatave 

disoretioQ.'    If  the  legislative  action  in  these  cases  operates  inju- 

preTent  the  legiiUtoTB  radncing  iU  limit*,  »  d«nM  hi  ft  mnnicliMil  efaarter  on  Ihe 

BotwitlwUuidiag   tbeir  tecuiit^  may  b«  (ame  anlyect.     State  v.  BianiD,  23  N.  J. 

diffilDiihed  therebf.     Wade  v.  Richmond,  484. 

18  Qi*t.  688 ;  Luerliman  t>.  Taxing  Dia-         i  Tbl*  prindple  waa  recogniied  bj  the 

trict,  2   Laa,   426.    Compare   Hilner  v.  aereml  Jodgea  In  Darlnwuth  College  v. 

PWMacola,  a  Woodi,  682;   O^aatiurg  v.  Woodward,  4  WheaL  618,  and  ia  Hni- 

BawkUuon,  T&  til.  168 ;   Rader  ■>.  Bowl  wether  v.  Oarnitt,  102  U.  8.  472.    And 

DUtrict,  86  N.  J.  278;  WalUca  v.  Sharon  iM  People  o.  Morris,  18  Weod.  826;  Bt 

Tmaleea,  M  N.  C.  lU.     This  power  i(  Lonii  v.  Knaaell,  0  Mo.  GOT ;  MoDtpdier  s. 

not  defeated  or  aaeeted  bj  the  circiim-  Eaat  Montpeller,  SB  Vt.  U;  TniBieei  of 

etancc  that  the  moDJcipal  corpot«tion  wm  Sdioola  v.  Tatmui,  13  III.  27 ;  Brighton 

b;  iti  charter  made  the  tniitae  of  a  cha>  v.  Wilklnion,  2  Alleo,  27;   Kejnaldt  «. 

it; ;  and  in  each  caae,  if  the  coiporation  Baldwin,  1  La.  Ado.  162 ;  Polioe  Jaij  v. 

ia  aboliilied,  the  Court  o(  Cliaiw«7  ma;  Shrareport,  6  La.  Ann.  606;  Ht.  Carmel 

be  empowered  and  directed  b;  the  ra-  e.  Wahaah  Connty ,  60  IlL  69 ;  Lake  View 

yealing  aet  to  appoint  a  new  trwEee  to  e.  Bok  Hill  Cemetery,  70  111.  lUI ;  Zitaka 

take  charge  of  the  property  and  esecnte  d.  Qoldberg,  SB  Wii.  216;   Dillon,  Mun. 

thelmat.    Montpeller  d.  Eaat  HoDtpelier,  Corp.  )f  ^>  BO,  87. 

SQ  Vt.  12.    And  lee  Uarriaon  s.  Bridgo-         *  See  ante,  p.  »S&;  poU,  pp.  *280,  *2SS. 

tcoi,  10  Ma«*.  16 ;  Montpeller  Academy  e.  "  Where  a  corporation  ii  the  men  erea- 

George,  14  La.  Ann.  406;  Beynoldt  v.  ture  of  legiilative  will,  eilablithed  for 

Baldwin,  1  I*.  Ann.  162 ;  Polioe  Jury  v.  the  general   good  and  endowed  by  the 

BhreTeport,6La.  Ann.  666;  Philadelphia  Slate  alma,  the  legUlatare  may,  at  plea- 

p.  Fox,  54  Penn.  8t  16B;  Weymouth  and  »ure,  modifr  the  law   by  which  It  wa« 

Braintree  Fire  CommiMionen  v.  Cotatj  created.    For  in  that  c««e  there  would  be 

Commi»Honen,106Maaa.l42.    Aatoex-  but  one  party  affected,  — the  goremment 

taot  of  power  to  hold  proper^  In  troat,  iieelf.  — and    therefore    not    a   contract 

•ee  Batheway  ».  Sackett,  32  Mich-  97.  within  the  meaning  of  the  conilitutioii. 

fiat  neither  the  Identity  ot  a  corporation.  The  trartees  of  inch  a  corporation  would 

Dor  ii*  right  to  lake  pnqierty  by  deviie,  be  the   mere  mandatorle*  of  the  State, 

ia  deetroyed  by  a  change  in  ita  name,  or  hating  no  peraoual  Interest  inTolred.  and 

enlargement  of  it*  area,  or  an  increaae  in  eonld  not  complain  of  any  law  that  might 

the  number  of  ita  corporatora.    Oirard  abridge  or  deitroy  their  airency."    Hont- 

B.  Philadelphia,  7  Wall.  1.    Changing  a  peiier  Academy  e.  George.  14  La.  Ann. 

borough  into  a  city  doe*  not  of  f taelf  abol-  406.    In  Trofteei  of  School*  v.  Tatmao, 

iah  or  affect  the  esiatlnK  borongh  ordi-  18  HI.  27, 80,  the  conrt  aay  r  "  Public  cor- 

nancea.    Tnuieea  of  Erie  Academy  e.  poratioDi  are  but  parti  of  the  machinery 

City  of  Erie,  81  Penn.  St.  616.    Nor  wlU  employed  in  Mirying  on  the  alUn  of 

It  aflhrt  the  Indebtadneai  of  Ihe  corpora-  the  Slate ;  and  they  are  subject  to  be 

Hon,  which  will  continue  to  be  Iti  indebt-  changed,  modified,  or  deetroyed,  ai  tbe 

edoen  under  iti  new  organlcation.    Olney  exigenciei  of  the  public  may  demand. 

e.  Harrey,  MHI.  468.    A  general  itatule,  The  State  may  eierdie  a  general  luper- 

coalaining  a  danie  repealing  Ul  itatntet  Intendence  and  control  over  them   and 

contrarj  to  iti  pnTWou,  doe*  not  repeal  ttaair  rlghla  and  eOeci*,  m>  that  ibeir 
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riously  to  the  maoicipalities  or  to  individuals,  the  remedy  is  not 
with  the  courts.  The  courts  have  no  power  to  interfere,  and  the 
people  must  be  looked  to,  to  right  through  the  ballot-box  all 
these  wrongs.^  This  is  the  general  rule  ;  and  the  exceptions  to 
it  are  not  numerous,  and  will  be  indicated  hereafter. 

property  li  not  direrted  ftoni  the  uMi  nnd  «.  Lexio^n.  IT  Pick.  222;  Aitonwy- 

objecti  for  nhicb  it  wai  giTen  or  pur-  Oen«ralD.Cuiibridge,ieGra7,24T;  CUrk 

chMed."    And  lee  8lst«  b.  Miller,  66  Mo.  r.  Csmbiidge,  Ac.  Bridge  Proprieuwi,  IM 

60.     As  to  tbe  effect  of  legiilatioo  abol-  Mui.  236.    The  legislature  hu  poner  to 

bhing  B  corporation  upon  iti  property  and  Uy  oat  a  road  through  lereral  towna,  and 

debts,  see  Uonnt  Pleaeant  d.  Beckirlth,  apportion    the   ezpenee   between   then. 

100  U.  S.  614  i  Meriwetber  o.  Garrett,  102  WaterrUIe  v  Kennebeck  County,  69  He. 

U.  8. 1T2;  lUwson  et.  Spencer,  118  Mau.  80;  Commonwealth  c.  Newbnryport,  103 

40.    It  is  a  lawful  exercise  of  legislative  Hau.  129.    And  it  may  cliaoge  the  law 

autliority  upon  tbe  diTiiioo  of  (.-ountiee,  and  redUtribnte  the  burden  afterwardi, 

towns,  &c.,  to  conler  a  part  of  the  corpo-  if  from  a  change  of  circumstiacce  or 

rate  property  of  the  old  oorporation  upon  other  reMoni  it  is  deemed  just  and  proper 

the  new,  and  to  direct  the  old  body  to  pay  to  do  so.    Scitoale  v.  Weymouth,   108 

It  orer  to  tbe  new.     Harrison  v.  Bridge-  Mais.   128,  and  cases  cited.    A  aUtnte 

ton,  16  Mass.  16 ;  Salem  Turnjuke  v.  E«-  abolishing  sdiool  diatrictt  Is  not  Toid  on 

lei  Co.,  100  Mass.  •JSi;  Whitney  v.  Stow,  grannds  like  tbe  following :  that  it  Ukea 

111  Mass.  368  J  Stone  K.Charieatowu,  114  the  property  of  the  districts  without  com- 

Msaa.  214;  Sedgwick  Co.  t>.  Bunker,  14  pensatlon;   that  the  taiea  imposed  will 

Kan.  498 ;  Portwood  v.  Montgomery,  62  not  be  proportional  and  reaionabte,  or 

Hiaa.  623;  Bristol  e.  New  Cheater,  3  N.  H.  that  contracts  will  be  aff'ected.     Rawioli 

624;  MilwBUkeeTownu.MiiwaukteCity,  tt.Spmcer,  118Maas.40.    SeeWeymontb. 

12  Wis.  93;  Msrshall  Co.  Court  p.  Callo-  Ac.FireDistriL-to.  County  Commissionen, 

way  Co.  Court,  S  Bush,  9B.    Bat  it  seems  108  Mass.  142. 

that  an  apportiunmeut  of  property  can  '  "Thecorreetlon  of  these  abuse)  is  ■• 
only  be  made  at  tlie  time  of  tbe  diTision.  readily  attained  at  tbe  ballot-box  as  it 
Windham  V.  Portland. 4 Mass. 384;  Hamp-  would  be  by  mbjectlng  it  to  judicial  re. 
shire  e.  Franklin,  16  Mass.  76.  See  Rich-  rision.  A  citicen  or  a  nomber  of  citiient 
land  V.  Lawrence,  12  III.  1 ;  Bowdolnliam  may  be  subtracted  from  a  coonty  free 
V.  Richmond,  6  Me.  112.  In  the  Utter  fnm  debt,  haring  no  taxation  (br  county 
caae  it  was  held  that  the  apportionment  pnrpoaes,  and  added  to  an  adjacent  one, 
of  debts  between  an  old  town  and  one  wbosa  debts  are  heary,  and  whose  taxing 
created  tVom  it  waa  in  the  nature  of  a  powers  are  exercised  to  the  utmost  ex- 
contract;  and  it  was  not  in  the  power  of  lent  allowed  by  law,  and  this,  too,  with- 
the  legiiliture  afterwards  to  release  the  out  consulting  their  wishes.  It  la  done 
new  township  from  payment  of  its  share  every  day.  Perhaps  a  majority  of  the 
as  thus  deteruiined.  But  the  case  of  people  thus  annexed  to  an  adjacent  or 
lAyton  e.  New  Orleans,  12  La.  Ann.  616,  thrown  into  a  new  county  by  the  divl- 
jacontni.  See  also  Borough  of  Duumore's  aion  of  an  old  one  may  liare  petitioned 
Appeal,  52  Peno.  St.  ST4,  and  School  the  legislature  for  this  ciiange;  but  this 
District  ".  Board  of  Education,  73  Mo.  is  no  relief  to  the  nutroted  minority,  or 
fStl,  which  in  principle  eeem  to  accord  the  indlTldual  who  deems  himself  op- 
with  the  Louisiana  Case.  In  Bami  v.  pieesed  and  vexed  by  the  change.  Must 
Clarion  County,  62  Penn.  St.  422,  It  waa  we,  then,  to  prevent  auoh  occasional  herd- 
held  the  legislature  had  the  power  to  ehtps,  deny  the  power  entirely  1 
open  a  settlement  made  by  county  audi-  "It  moat  be  borne  in  mind  that  tlieee 
tors  with  the  county  treaanrer,  and  to  corporations,  whether  estnblithed  over 
f»mpel  them  to  settle  with  him  00  prin-  dties,  counties,  or  townships  (where  luch 
eiple*  of  equity.    See  further,  Cambridge  incoiporatvl  eubdirisioas  exist ),  are  never 
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•  Povert  of  Public  Corporatiotu.  [•  194] 

The  powers  of  these  corporations  are  either  express  or  implied. 
The  former  are  those  which  the  legislative  act  uuder  which  they 
exist  confers  in  express  terms ;  the  latter  are  such  as  are  neces- 
sary in  order  to  carry  into  effect  those  expressly  granted,  and 
which  most,  tlierefore,  be  presumed  to  have  been  within  the 
intention  of  the  legislative  grant.'  Certain  powers  are  also  inci- 
dental to  corporations,  and  will  be  possessed  unless  expressly  or 
by  implication  prohibited.  Of  these  an  English  writer  has  said  : 
"  A  manicipal  corporation  has  at  common  law  few  powers  beyond 
those  of  electing,  governing,  and  removing  its  membera,  and  reg- 
ulating its  franchises  and  property.  The  power  of  its  governing 
officers  can  only  extend  to  the  administration  of  the  by-laws  and 
oljier  ordinances  by  which  the  body  is  regidated."  *  But  without 
being  expressly  empowered  so  to  do,  they  may  sue  and  be  sued ; 
may  have  a  common  seal ;  may  purchase  and  hold  lands 
and  other  •  property  for  corporate  purposes,  and  convey  [•  195] 
the  same ;  may  make  by-laws  whenever  necessary  to  ac- 
complish the  design  of  the  incorporation,  and  enforce  the  same  by 
penalties ;  and  may  enter  into  contracts  to  effectuate  the  corporate 
purpoites.*  Except  as  to  these  incidental  powers,  and  which  need 
not  be,  though  they  usually  are,  mentioned  in  the  charter,  the 
charter  itself,  or  the  general  law  under  which  they  exist,  is  the 

Intawtod  uid  can  neTcr  be  intnuted  with  loii,  83   N.    H.  424 ;    HcMillu   d.   Lee 

WBj  IcgJiletJTe  power  incontiiteDt  or  <Mn-  Conniy,  8  Iowa,  811 ;  La  Fajrette  v.  Cnx, 

ttctiag  with  the  Keaeral  lawi  of  the  land,  6  Lid.  38 ;  Clark  v.  Dei  Hoines,  19  Iowa, 

at  dengntorj  to  thoae  righu,  either  of  199;   State  n.  Horriitown,  83  N.  J.  67; 

paion  DC  property,  which  Itae  coiutitutian  Beaty  v.  Knowler,  4  Pet.  IGS;   Milli  v. 

•ad  ihe  Keaeral  lawi  gnarantefl.    They  Gleaaon.  11  Wit.  470.    In  thia  laat  caie,  it 

B*  llrictly  tubordinate    Co  tlie  general  waa  held  that  theie  corporadoni  had  lin- 

!■«>,  and  merely  crMted  la  carry  oat  tlie  plied  power  to  borrow  money  Tor  corpo- 

porpoeea  of  thoae  lawi  with  more  oertain-  rate  porpoiei.    And  Me  ako  Ketchum  *. 

ty  md  riBeieocy.    They  may  be  and  Mtme-  Buffalo,  U  N.  Y.  866. 
titBei  are  Intruited  with  powera  which         *  Wlilcock  cm  Monidpal  Corporalioni, 

properly  appertain  to   priiate   corpora-  lit.  760. 

tieu,  end  in  inch  maEten  their  power         ■  Angell  &  Amu  on  Corp.  jj  111,239; 

aa  Bwre  manicipal  corporBtiooi  ceaaei."  S  Byd  on  Corp.  IQZ;  Stale  v.  Ferguion, 

GtT  ot  St  Lonii  >.  Allen.  IS  Ho.  40a  S8  S.  U.  424.     See  Dillon,  Man.  Corp., 

13  Kent,  278,  note  i  Ualitead  f.  Mayor,  for  an  examination,  in  the  light  of  (he 

te.  of  New  Tork,  8  N.  T.  430;  Hodge*  authoHtie*,  ot  the  lereral  power*  here 

>■  BvCalo.  3  Denio,  110;  New  London  v.  Bwutioned. 
Bnlnwd,  22  Coon.  US ;  BUIa  v.  Fmga- 
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measure  of  the  authority  to  be  exercised.  And  the  general  dis- 
position of  the  courts  in  this  country  has  been  to  confine  munici- 
palities within  the  limits  that  a  strict  construction  of  the  grants 
of  powers  in  their  cliartere  will  assign  to  them ;  thus  applying 
substantially  the  same  rule  that  is  applied  to  charters  of  private 
incorporation.^    The  reasonable  presumption  is  that  the  State  has 

1  Under  a  dt^  charter  which  andior-  caae.    If  thl*  be  wutiDg.  Uieir  proceed- 

ized    the    common    couQCil    to    appoint  iagt  must  be  holden  roid  whenerer  thej 

auettort  tor  the  parpoM   of   awarding  come  in  qneation,  even  collaterallj ;  for 

damagM  lo  thoM  through  wboM  propertj  they  are  not  Jadidal  and  luhjert  to  direct 

a  street  miglit  be  opened,  and  to  aueii  review  on  cntioran'.   2  Kyd  on  Corp.  101- 

■uch  damage!  on  the  property  benefited,  lOT."    The  power  to  create  indebtednoa 

it  wa*  decided  that  the  council  were  not  doea  not  by  impIicatioD  cany  with  it  a 

empowered  to  levy  a  tax  to  paj  for  the  power  to  tftx  for  ita  payment.    JeflHet  v. 

ether  expenlei    of   opening    the  itreet  Lawrence,  42  Iowa.  498.    The  approTing 

Reed  t.  Toledo,  18  Ohio,  161.   So  a  power  vote  of  tliecitlcen*  cannot  give  an  anthor- 

to  enact  by-laws  and  ordinance!  to  abate  ity  the  law  hai  not  conftrred.  McPheraon 

and  remove  nuiiancea  will  not  anthorize  f.  Foiter,  48  Iowa,  48.    See  Hackettitown 

the  palling  of  an   ordinance  to  jtrtoent  v.  Swackhamer,  87  N.  J.  191.    The  power 

nuisancea,  or  to  impoie  penaltiei  for  the  "  to  enact  ordinance*  neoeaaary  Iot  gov- 

creation  thereof.    Rocheater  v.  Collins,  12  eroment"  doe«  not  authoriie  (he  grant  of 

Barb.  GfiB.     A  power  to  impote  penalties  the  franchiae  of  a  toll-bridge.    WiUiama 

forcAffmefiMutoatreets  would  not  anthor-  v.  Davidson,  48  Tex-  I.    In  NaahTille  v. 

ise   tlie  like   penaltiei  for  ouTwicAnwnlf  Bay,  IB  Wall  486,  four  of  the  eight  joa- 

npon   streets,  where,  under  the  general  tices  of  the   Supreme  Court  denied  Iha 

laws  of  the  Stale,  the  offences  are  recog-  power  of  manicipalcorparalioos  to  borrow 

nixed  as  diScrent  and  distinct. '    Oiand  money  or  issoe  lecaiitic!  unlesa  eipreHly 

Rapidi  V.  Hughes,  16  Mich.  M.   Authority  auUioriied.     Says  Bradta/,  1, :  "  Such  ■ 

to  levy  a  tax  on  real  and  personal  estate  power  does  not  belong  to  a   municipal 

would  not  warrant  an  income  tax,  eape-  corporation  as  an  incident  of  its  CTealion. 

cially  when  such  a  tax  is  uniisaal  in  the  To  l>e  potseseed  it  must  be  conferred  by 

Slate.     Mayor  of  Savanoab  d.  Hartridge,  legislation,  either  express  or  implied.     It 

6  Ga.  23.    It  will  appear,  therefore,  that  does  not  belong,   as  a  mere  matter  of 

powers  near  akin  to  those  expressly  can-  conrae,  to  local  government  to  raise  loana. 

ferred  are  not,  for  that  reason,  to  be  talien  Such  goverttments  are  not  created  for  any 

by  implication.    And  see  Commonwealth  such   puiTHwe.      Their  powers  are  pre- 

E.  Erie  and  N.  £,  Railroad  Co.,  27  Pena.  scribed  by  their  charters,  and  thon  cbar- 

St.  SSe.    Tills  rule  has  often  been  applied  ters  provide  the  means  tor  exercising  tba 

where  authority  has  been  asserted  on  be-  powers;  and  thecreationof  speciflcioeana 

half  ol  a  municipal  corporation  to  loan  excludes    others."      Compare    Bank    of 

its  credit  to  corporations  formed  to  con-  Chillicothe  v.  Cbilllcothe,   7  Ohio,  864; 

atract   works   of  internal  improvement  CUrk  b.  School  District,  8  B.  I.  199 ;  Suie 

See  La  Fayette  u.  Cox,  6  Ind.  S8.     A  r.  Common  Council  of  Madison,  7  Wia. 

power  to  paas  ordinance*  to  prohibit  the  SSS;  Hills  v.  OleaMn,  11  Wis.  470;  Ham- 

saleorgiTingawayofintoxicatUig  liquor*  lin  d.  Headvilie,  6  Neb.  227.     See  alao 

in  certain  special  cases    is   an  implied  NashvEUe  u.  Ray,  IB  Wall.  408;  HUbaa  v. 

exclusion  of  tbe  power  to  prohltut  the  Slurp,  17  Barb.  486,  28  Barb.  228,  and  27 

sale  or  giving  away  in  other  eaaes.   SUto  N.  T.  011;   Douglass  i>.  Plaoerville,  18 

V.  Ferguson,  33  N.  H.  424.   In  Dunham  v.  Cal.  MS;   Mount  Pleasant  «.  Breeia,  11 

Rochester.  5   Cow-  462,  465,  it  Is  udd:  Iowa,  SOD;  Hooper  c.  Em«ry,14  Me.87&; 

"For  all  the  purposes  of  jurisdiction.  COP-  Mayor,   &c.    of    Macon   r.    Macon    and 

poration*  are  like  the  inferior  court*,  and  Weatem  R.  R.  Co.,  7  Oa.  221 ;  Hopple  b. 

most  show  thepowergiven  them  inevery  Brawn,  18  Ohio  St.  811;    Lackland  «. 
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granted  in  dear  and  unmistakable  terma  all  it  has  designed  to 
grant  at  all. 

•  It  mufit  follow  that,  if  io  any  case  a  party  assumes  to  [•  196] 
deal  with  a  corporation  on  the  supposition  that  it  poa- 
sesses  powers  which  it  does  not,  or  to  contract  in  any  other  man- 
ner than  is  permitted  by  the  charter,  he  will  not  be  allowed, 
even  though  he  may  have  complied  with  the  undertaking  on 
his  part,  to  maintain  a  suit  against  the  corporation  baaed  upon 
its  unauthorized  action.  Even  where  a  party  is  induced  to  enter 
upon  work  for  a  corporation  by  the  false  representaliooa  of  corpo- 
rate oflScera  in  regard  to  the  existence  of  facto  on  which  by  law 
the  power  of  the  corporation  to  enter  upon  the  work  depends, 
these  false  repre&eutations  cannot  have  the  effect  to  give  a  power 
which  in  the  particular  case  was  wanting,  or  to  vaUdate  a  con- 
tract otherwise  void,  and  therefore  can  aSbrd  no  ground  of  action 
against  the  corporation ;  but  every  party  contracting  with  it  must 
take  notice  of  any  want  of  authority  which  the  public  records 
would  show.^     This  is  the  general  rule,  and  the  cases  of  unan- 

NorthFTD  HiMonri  StUroad  Co.,  SI  Mo.  mutera  of  record,  all  penon*  ««ra  chargs- 
160;  Smith  r.Hone,  8  C»l.  624  ;  Bennett  able  iricb  notice  or  the  law  and  inch  pro- 
B,  Borough  of  Birmingham,  81  Penn.  St.  ceedingi ;  and  that,  nolwithitanding  tbe 
16;  Tncker  v.  Virginia  Citjr,  4  Ner.  20;  fiilse  reprcMnutiont,  no  action  would  lie 
Leavenworth  v.  Norton,  1  Kan.  482 ;  Kyle  againat  the  citj  for  work  done  under  the 
V.  Halin,  8  Ind.  84 ;  Jobnton  v.  Fblbidol-  contract  Swift  v.  Williuniburg,  24 
phia,  60  Penn.  St  445 :  Kniper  v.  Louia-  Barb.  427.  "  If  the  plaintiff  can  reooTer 
ville,  7  Bnth,  696 ;  Johnalon  v.  Louiirllle,  oo  the  aUte  of  facta  ho  baa  stated  in  hli 
11  Biuh,  627 ;  Williamt  v.  DBTidion,  48  complaint,  the  mtiictiona  and  limllaliona 
Tez.  1 ;  Borritt  v.  New  HaTen,  42  Coon,  which  the  legUlatarB. sought  to  impote 
174 ;  Logan  a.  PTiie,  IS  Iowa,  524  ;  upon  the  powen  of  the  common  council 
Keld  V.  Dea  VtAom,  89  Iowa,  675;  Vanoe  wUI  go  for  nothing.  And  yet  these  pra- 
V.  Uttle  Bock,  90  Ark.  4S6;  English  v.  Tisions  are  matl«rs  of  substance,  and  were 
Cblcot  Conntj,  2S  Ark.  464;  Pulleo  v.  designed  to  be  of  some  serrice  to  tbe 
Baleigb,  S8N.  C.  451;  Chi«holm  d.  Mont  constituenU  of  the  common  conncil.  Thej 
gomery,  8  Wooda,  664;  Burmelster  «.  were  Intended  to  protect  the  owners  of 
Howard,  1  Wash.  Ter.  207.  lands  and  tbe  ux-pajen  of  the  cit;,  at 
>  The  common  conncil  of  Williama-  well  against  the  ftauda  and  impositions  of 
burg  had  power  to  open,  regulate,  grade,  (he  contractor*  who  might  be  emplojed  ti> 
and  pare  streeti,  but  only  upon  petition  make  these  local  lnipro«ement«,asagiiiwt 
^gned  by  one-tbtrd  of  the  penoni  own-  tbe  illegal  acts  of  the  common  conndl 
ing  lands  within  the  assessment  limit*.  IhemselTes  in  employing  the  contractor!. 
A  party  entered  into  a  contract  with  But  if  tbe  plaintiS  can  recover  in  thli  •«■ 
the  corporation  for  improring  a  street,  tion,  of  what  value  or  efiect  are  all  these 
npon  the  false  representations  of  the  safeguards!  If  the  common  council  de- 
council  that  inch  a  petition  had  been  aire  to  make  a  local  improvement,  which 
presented.  Held,  that  the  provision  of  tbe  persons  to  be  benefited  thereby,  and 
law  being  public,  and  all  tlie  proceedings  to  be  assessed  therefor,  are  onwiUing  l« 
leading  to  a  determination  by  the  conndl  have  made,  the  conaent  of  the  owner* 
to  make  a  partionlar  Improvement  being  my  be  whoUy  dispeoted  wilb,  according 
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thorized  actioD  which  may  bind  the  corporation  are  exceptional, 
and  will  be  referred  to  further  on- 
Municipal  coi-ponitions  exercise  the  authority  conferred  upon 
them  by  law  through  votes  of  the  corporators  at  public  meetings, 
and  through  ofBcera  and  agents  duly  elected  or  chosen.  The  cor- 
porators are  the  resident  electors,  who,  under  the  general  laws  of 
the  State,  may  vote  at  the  ordinary  elections,  though  sometimes, 
in  special  cases,  the  franchise  has  been  conferred  npon  taxpay- 
ers exclusively.    A  meeting  of  corporators  for  any  purpose  of 

hi  the  pbdotUTi  tbeoty.    Th«  commoD  pen«e,  and  to  throw  it  od  otben  mbo  are 

conocil  hftve  only  t«  represeot  thu  the  Dot  liable  either  in  Ikw  or  moralt." 

proper  petition  ba»  been  preiented  uid  So,  where  the  charter  of  DelrofI  pro- 

tiie  piapKT  prooeedtngi  have  been  taken,  Tided  that    no   public   work  ahould    be 

la  warrant  the  improTemuit.    They  then  contrauled  for  or  commenced   until   an 

enter  into  the  coDtract.     The  improve-  Baieaiment  had  been  levied  to  defray  the 

ment  ia  made.     Thoie  otiier  lafe^uardR  eipente,  and  that  no  EOch  work  BboDld 

for  an  aMewment  or  the  eipente*  and  for  be  paid  or  contracted  to  be  paid  for,  ex- 

reviewing  the  proceedingi  may  or  may  cept  oat  of  the  proceed*  of  the  tax  thna 

not  be  taken.    But  when  the  work  I*  com-  levied,  it  wai  held  that  the  city  corpora- 

pleted  and  U  to  be  paid  tor.  It  it  found  tion  bad  no  power  to  make  itwlf  reipon- 

tliat  the  common  council  have  no  author-  Bible  for  the  price  of  any  public  work, 

ity  to  lay  any  aneatment  or  collect  a  dot-  and  that  aucb  work  could  only  be  paid 

lar  from  tlie  properly  beneQted  by  (helm-  for  by  fundi  actually  in  the  hands  of 

provement.     The  conu-aclor  then  briuga  the  dty  treasurer,  provided  for  the  ape- 

his  action,  and  recovera  from  the  city  the  oific  purpose.      Ooodridi   d.   Detroit,  12 

damages  he  has  luttained  by  the  failure  Mich.  279.     But  if  the  city  receives  the 

of  the  dty  to  pay  him  the  contract  price,  fbnd  and  miaappropriates  it,  it  will    be 

The  ground  of  his  action  is  the  falsity  of  liable.     I^nsing  r.  Van  Gorder,  2i  Midi, 

the  representationa  made  to  him.     But  U6. 

the  trutli  or  falaity  of  such  repreaenta-  Parties  dealmg  with  &e  agents  or  o0l- 

tloni  might  have  been  aacertnioed  by  the  eers  of  municipal  corporatloni  most,  at 

party  with  the  use  of  the  most  ordinary  their  own  peril,  take  notice  of  the  limtta 

care  and  dlligenoe.    The  edstenoe  of  the  of   the  poweri    both   of  the  municipal 

proper  petition,  and  the  taking  of  the  ne-  corporation,   and  of  tiKise  atsuming  to 

oeseary  initiatory  step*  to  warrant  the  act   on    ita    behalf.      State  v.   KIrkley, 

improvement  were  doubtless  referred  to  20  Hd.  86;   Oould  b,  Blerllng,  28  N.  T. 

and  recited  in  tlie  contract  made  with  the  456 ;  Clark  v.  Dea  Moines,  19  Iowa,  IM ; 

pUintiir.      And   he  thus    became  again  Veeder  d.   Lima,   10  Wis.  280 ;    Bryan 

directly  chargeable  with  notice  of  the  v.  Page,  61  Tex,  682;  a.  c.  82  Am.  Rep. 

content*  of  all  Ibese  papen.     It  la  obvi-  687;  Tainler  v.  Worcester,  12S  Mass.  311; 

ons  that  the  restrictions  and  limitations  e.  o.  25  Am.  Sep.  00;  Tliamas  d.  liich- 

imposed  by  the  law  cannot  thtis  be  evaded,  mond,  12  Wall.  840;    East  Oakland  v. 

The  consent  ot  the  parties  interested  In  Skinner,  04  U.  S.  Rep.  266;  Dillon,  Hm. 

•nch  improvements  cannot  be  dispensed  Corp.  $  S81.      But  a  bona  JiAe  holder  of 

with ;  the  respongibilily,  which  the  con-  municipal  obligstioni  has  a  right  to  rely 

ditions  pretvdeni  created  by  the  itatute  upon  the  truth  of  their  i«citali,  if  they 

impose,  cannot   be   thrown   oCT  in    tliia  appear  to  be  warranted  by  the  legiilatlon 

manner.    For  the  efTect  of  doing  so  is  to  nnder  whitA  they  are  Issued.     Coloma  d, 

shift  entirely  the  burden  of  making  theM  Eaves,  92  U.  8.  484 ;  Walnut  r.  Wade, 

local  improvement*,  to  relieve  those  on  103  U.  8.  688. 
wliom  the  law  wught  to  Impote  tlie  vir 
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legal  action  must  be  regularly  oooTened  id  sucb  manner  or  at  Buch 
time  as  maj  have  been  preecribed  by  law.  If  the  corporators 
were  to  come  tc^ether  at  any  time  without  legal  permission  and 
assome  to  act  for  the  corporation,  their  action  would  be  of  no 
legal  force  or  validity  whatever.  The  State  permits  them  to 
wield  a  part  of  the  gOTerumeutal  authority  of  the  State,  but  only 
on  the  conditiona  which  the  law  has  prescribed,  and  one  of  these 
is  that  it  shall  be  exercised  in  an  orderly  manner,  at  meetings  as- 
Kmbled  upon  due  notice  and  conducted  according  to  legal  forms, 
in  order  that  there  may  be  opportunity  for  reflection,  coosulta- 
tion,  and  deliberation.^  The  notice  may  be  either  general,  and 
given  by  the  law  itself,  or  it  may  be-special,  and  given  by  some 
corporate  officer  or  agent.  Annual  meetic^  are  commonly  pro- 
vided for  by  general  law,  which  names  a  time,  and  perhaps  a 
place  for  the  purpose.  Of  this  general  law  every  corporator  must 
take  notice,  and  the  meetings  held  in  pursuance  of  it  are  legal, 
even  though  a  further  notice  by  publication,  which  the  statute 
directs,  has  been  omitted.'  But  for  special  meetings  the  require- 
ment of  special  notice  is  imperative,  and  it  must  be  given  as  the 
statate  requires.'  Sometimes  it  is  directed  to  be  given  by  publi- 
cation, sometimes  by  posted  notice,  and  sometimes  by  personal 
notification.  If  the  law  requires  the  order  or  warrant  for  the 
meeting  to  spedfy  its  object,  compliance  is  imperative,  and  the 
business  which  can  be  lawfully  done  at  the  meeting  will  be 
strictly  limited  to  the  object  stated.* 

Special  charters  for  corporations  usually  provide  for  some  gov- 
erning body  who  shall  be  empowered  to  make  laws  for  them 
vrithiD  the  sphere  of  the  powers  conferred,  and  perhaps  to  appoint 
some  portion  or  all  the  ministerial  and  administrative  officers. 

'  Chamberikin  b.  DoTer,  18  Me.  466 ;  s.  c.  29  Am.  Dec.  448 ;  AtUnlic  De  Lalna 

•.  C.  29  Am.  Dec.  617 ;  E*ana  v.  Oigood,  Co.  v.  Ma«on,  6  R,  I  46-3, 
ISMcSlS;  School  DUtrict  ».  AthertoD,         ■  See  People  v.  Co«lea,  13  N.  T.  S50; 

1!  Uet.  106 ;  Stone  c.  School  District,  8  People  i'.  Uartwell,  12  Mich.  608 ;  People 

CnrfL  592 ;  Bethany  v.  Speiry,  10  Conn.  v.  Brenahm,  8  Cal.  477 ;  SUte  v.  Orrw, 

300 ;  State  v.  Harriion,  07  Ind.  71  ;  Pike  EG  Wii.  285 ;  Diahon  v.  Smith,  10  Iowa, 

Couatr  r.  Bowlaod,  04  Fenn.  St.  288;  SI2 ;  State  d.  Jonei,  IS  Ind.  366. 
SUIe  r.  Pettinelt,  10  NeT.  181 ;  Slate  v.  *  Tattle  v.  Cary,  7  Me.  429. 
BoBtiell,S5  0bIoSt.lO;  Rom  >.  Crockett,         •  Little  e.  Merrill,  10  Pick.  54S;  Bart- 

14  La.  Ann.  811 ;  GoDldioK  t>.  Clark,  84  lett  c.  Eintley,  16  Conn.  827 ;  Atwood  v. 

H.  H.  146.     See  Stow  ■>.  WIk,  7  Conn.  Lincoln.  44  Vt.  332 ;  Holt'a  Appeal,  5  B. 

S14;   B.  c.   18  Am.   Dec.  90;   Pierce  v.  LOOS;  Reynold*  v.  New  Salem,  6  Met. 

New  OrloUM  BuUOiig  Co.,  9  La.  897 ;  840 ;  Bowen  e.  King,  84  Vt.  156 ;  Hainet 
e.  School  DliUict,  11  U«,  240. 
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In  the  C8M  of  towns,  school  districto,  &o.,  the  power  to  make 
laws  is  largely  confided  to  the  corporators  assembled  in  annual 
meeting ;  ^  and  in  the  case  of  counties,  in  some  coanty  board. 
The  laws,  whether  designated  orders,  resolutions,  or  ordinances, 
are  more  often  in  law  spoken  of  as  by-laws,  and  they  most  be  jus- 
tified by  the  grant  of  power  which  the  State  has  made.  What- 
ever is  ultra  viret  in  the  case  of  any  delegated  authority,  is  of 
course  void. 

Whatever  is  said  above  respecting  notice  for  corporate  meet- 
ings is  equally  appUcable  to  meetings  of  the  official  boards,  with 
this  exception  :  that  as  the  board  ia  composed  of  a  definite  num- 
ber of  persons,  if  these  all  convene  and  act  they  may  thereby 
waive  the  want  of  notice.  But  the  meeting  of  a  mere  majority 
without  notice  to  the  others  would  be  without  legal  authority.* 


[•  197]    *  Corporationt  hy  PreBcription  and  Implication. 

The  origin  of  many  of  the  corporate  privileges  asserted  and  en- 
joyed in  England  is  veiled  in  obscurity,  and  it  is  more  than  prob- 
able that  in  some  instances  they  had  no  better  foundation  than 
an  uainterruptod  user  for  a  considerable  period.  In  other  cases 
the  royal  or  baronial  grant  became  lost  in  the  lapse  of  time,  and 
the  evidence  that  it  had  ever  existed  might  reat  exclusively  upon 
reputation,  or  upon  tiie  inference  to  be  drawn  from  the  exercise 
of  corporate  functions.  In  all  these  cases  it  seems  to  be  the  law 
that  the  corporate  existence  may  be  maintained  on  the  ground  of 
pretcription  ;  that  is  to  say,  the  exercise  of  corporate  rights  for  a 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary  ia 
sufficient  evidence  that  such  rights  were  once  granted  by  compe- 
tent authority,  and  are  therefore  now  exercised  by  right  and  not 
by  usurpation.'  And  this  presumption  concludes  the  crown,  not- 
withstanding the  maxim  that  the  crown  shall  lose  no  rights  by 
lapse  of  time.  If  the  right  asserted  is  one  of  which  a  grant  might 
be  predicated,  a  jury  is  bound  to  presume  a  grant  from  that  pre- 
scription.*   In  this  particular  the  claim  to  a  corporate  franchise 

1  Sw  WllUuni  D.  RoberU.  SS  nt.  11.  Robie  v.  S«dgir1ck,  SG  Barb.  819.    Sea 

■  Gordon  n.  PrNton.lWktto,  886;  S.O.  Londonderry  n  Andorer,  28  Vl.  418. 

26  Am.  Dec  75.  *  Mnjor  of  Hall  v.  Horner,  Cowp.  104, 

*  Inbodtiction  to  Willcock  on  Mootci-  per  Lord  MmuJUd.    Compare  People  v. 

pal  Corporatioiu  ;   The  Kin^  v.  Major,  Haynard,  16  Wch.  463 ;  SUte  e.  Bunker, 

&C.  of  Stratford  upon  Atod,  14  Ban,  848;  69  He.  866. 
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stMida  on  the  same  ground  as  any  claim  of  private  right  which 
requires  a  grant  for  its  support,  and  la  to  be  sustained  under  the 
aame  circumstances  of  continuous  assertion  and  enjoyment.^  And 
even  the  grant  of  a  charter  hy  the  crown  will  not  preclude  the 
claim  to  corporate  rights  by  prescription  ;  for  a  new  charter  does 
not  extinguish  old  privileges.* 

A  cor[K>ration  may  also  be  established  upon  presumptive  evi- 
dence that  a  charter  has  been  granted  within  the  time  (^  memory. 
Such  evidence  is  addressed  to  a  jury,  and  though  not  conclusive 
upon  them,  yet,  if  it  reasonably  satisfies  their  minds,  it  will  justify 
them  in  a  verdiot  finding  the  corporate  existence.  "  There  is  a 
great  difference,"  says  Lord  Matufield,  "  between  length  of  time 
which  operates  as  a  bar  to  a  claim,  and  that  which  is  only  nsed  by 
way  of  evidence.  A  jury  is  concluded  by  length  of  time  which 
operates  as  a  bar ;  as  where  the  Statute  of  Limitatbns  is  pleaded 
in  bar  to  a  debt :  though  the  jury  is  satisfied  that  the  debt  is  due 
and  unpaid,  it  is  still  a  bar.  So  in  the  case  of  prescription.  If 
it  be  time  out  of  mind,  a  jury  is  bound  to  preclude  the  right  from 
that  prescription,  if  there  could  be  a  legal  commencement  of  the 
right.  But  any  written  evidence,  showing  that  there  was  a  time 
when  the  prescription  did  not  exist,  is  an  answer  to  a  claim 
founded  on  prescription.  But  length  of  time  used  merely  by  way 
of  evidence  may  be  left  to  the  consideration  of  the  jury,  to  be 
credited  or  not,  and  to  draw  their  inference  one  way  or  the 
other  according  to  circumstanoea."  "  The  same  ruling  has  been 
had  in  several  cases  in  the  courts  of  this  country,  where  corporate 
powers  had  been  exercised,  but  no  charter  could  be  produced.  In 
one  of  these  cases,  common  reputation  that  a  charter  had  once 
existed  was  allowed  to  he  given  to  the  jury  ;  the  court  remarking 
upon  the  notorious  &ot  that  two  great  firea  in  the  capital  of  the 
colony  had  destroyed  many  of  the  public  records.*  In  other 
cases  there  was  evidence  of  various  acts  which  could  only  law- 
fnily  and  properly  be  done  by  a  corporation,  covering  a  period  of 
thirty,  forty,  or  fifty  years,  and  done  with  the  knowledge  of  the 

I  2  KeDt,  277 ;  Angell  and  Anm  on  ■  Major  of  Hull  v.  Hornw,  Cowp.  IH, 

Corp. )  70 ;  1  Kyd  on  Corp.  U.  108 ;  citing,  kmoDK  otbvr  bum,  Bcdla  o. 

*  Haddock'!    Caie,   T.    RaTin.    489  ;  B«ftrd.  Vl  Co.  6. 

Tbe  King  v.  Hajor,  Ac.  of   Stratford  *  Dillinghaia  v.  Snow,  5  HaM.  M7. 

apon  Atod,  14  Eaat,  84S ;  Bow  v.  All«n>-  And  m«  Bow  v.  AUenatoura,  S4  N.  H. 

town,  34  N.  H.  861.    Bet  Janeioii  n.  Feo-  861 ;  BaiMtt  v.  Porter,  4  Cu«h.  487. 
pie,  19  ni.  257. 
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State  and  without  question.^  The  iofereoce  of  corporate  powers, 
however,  is  not  one  of  law  ;  bnt  is  to  be  drawn  as  a  fact  bj  the 
jury." 

Wherever  a  eorponttion  ia  foand  to  exist  by  prescriptioD,  the 

same  rule  as  to  construction  of  powers,  we  apprehend, 

[•  198]    would  apply  as  in  other  oases.     *  The  presumption  as  to 

the  powers  granted  would  be  limited  by  the  proof  of  the 

usage,  and  nothing  could  be  taken  by  intendment  which  the 

usage  did  not  warrant. 

Corporations  are  also  said  sometimes  to  exist  by  implication. 
When  that  power  in  the  State  which  can  create  corporations 
grants  to  individuals  such  property,  rights,  or  franchises,  or  im- 
poses upon  them  such  burdens,  as  can  only  be  properly  held, 
enjoyed,  contiuned,  or  borne,  according  to  the  terms  of  the  grant, 
by  a  corporate  entity,  the  intention  to  create  such  corporate  entity 
ia  to  be  presumed,  and  corporate  capacity  is  held  to  be  conferred 
so  far  as  is  necessary  to  effectuate  the  purpose  of  the  grant  or 
burden.  On  this  subject  it  will  be  sufficient  for  our  purpose  to 
refer  to  authorities  named  in  the  note.'  In  these  cases  the  rule 
of  strict  construction  of  corporate  powers  applies  with  unusual 
force. 


Municipal  By-Lawi. 

The  power  of  municipal  corporations  to  make  by-laws  is  limited 
in  various  ways. 

1.  It  is  controlled  by  the  Constitution  of  the  United  States  and 
of  the  State.  The  restrictions  imposed  by  those  instruments, 
which  directly  limit  the  legialative  power  of  the  State,  rest  equally 
upon  all  the  instruments  of  government  created  by  the  State.  If 
a  State  cannot  pass  an  ex  pott  facto  law,  or  law  impairing  the  obli- 

1  Stockbridge  v.  Wnt  Btookbridge,  12  pontlon : "  Comerraton  of  Birar  Tone 

Mau.  400 ;  New  Boiton  r>.  Danbarton,  c  Ash,  10  B.  &  C.  S49 ;  b.  o.  10  B.  ft  C. 

12  N.  H.  409,  and  16  N.  H.  201 ;  Bow  383,  dting  cue  of  Sutton  Hoapilal,  10  Co. 

v.  AUenMown,  34  N.   H.  361 ;  Trott  «.  28 ;  per  KfM,  Chancellor,  in  Denton  d. 

Warren,  11  He.  227.  Jacluon.  2  Jobna.  Ch.  320;  Cobum  r.  El- 

*  New  Boaton  b.  Dnnbaitan,  16  H.  H.  lenvrood,  4  N.  H.  99;  Alkiiwon  v.  Bemia, 

201 ;  Bow  u.  Allenstown,  S4  N.  H.  361 ;  II  N.  H.  44 ;  Nonh  Herapatead  e.  Hemr>- 

Mayor  of  Hull  v.  Horner,  14  Eaat,  102.  atead.  2  Wend,  100 ;  Thonua  r.  Piikin,  2S 

■  Dyer,  400.  cited  by  Lord  f  rayon,  in  Wend.  9 ;  per  Shaw,  Ch.  J.,  In  Stebhin*  r. 

BoMell  V.  Men  tti  Devon,  2  T.  B.  607,  and  Jennlnga,  10  Pick.  172 ;  Mabon;  v.  Bnik 

io  2  Kent,  276 ;  Vmer'i  Abr.  tit    "  Cor-  of  the  Sl*l«,  4  Ark.  620. 
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gatioQ  of  contracts,  neither  can  any  agency  do  bo  which  acts  under 
the  State  with  del^ated  authority.'  By-laws,  therefore,  vhich  in 
their  operation  would  be  ex  post  facto,  oi  violate  coatracts,  are 
not  within  the  power  of  municipal  corporations  ;  and  whatever 
the  people  by  the  State  constitution  have  prohibited  the  State 
government  from  doing,  it  cannot  do  indirectly  through  the  local 
governments. 

2.  Municipal  by-laws  must  also  be  in  harmony  with  the  general 
lawe  of  the  State,  and  with  the  provisions  of  the  municipal  char^ 
ter.  Whenever  they  come  in  conflict  with  either,  the  by-law 
must  give  way.*  The  charter,  however,  may  expressly  or  by 
necessary  implication  exclude  the  general  laws  of  the  State  on 
any  particular  subject,  and  allow  the  corporation  to  pass  local 
laws  at  discretion,  which  may  differ  from  the  rule  in  force  else- 
where.' But  in  these  cases  the  control  of  the  State  is  not  ex- 
eluded  if  the  l^slature  afterward  see  fit  to  exercise  it ; 
nor  will  conferring  a  power  upon  a  *  corporation  to  pass  [*  199] 
by-laws  and  impose  penalties  for  the  regulation  of  any 
specified  subject  necessarily  supersede  the  State  law  on  the  same 
subject,  but  the  State  law  and  the  by-law  may  both  stand  tc^ether 
if  not  inconsistent.*  Indeed,  an  act  may  be  a  penal  offence  under 
the  laws  of  the  State,  and  further  penalties,  under  proper  legisla- 

>  AngeU&AmMon Corporation*, S 882;  69;    CoDweU  v.   O'Brieti,  11   Ind.  419; 

StajveuDt  V.  Mayor,  Ac.  of  New  York,  T  March  v.  Commonwealth,  12  B.  Honr.  26. 

Cow.588;  Brooklyn  Central  RtOlrMul  Ca  See  B«]dwipB.  Gran,  lOMo.410;  Cowen 

V.  Brookljn  Citj  Hailroul  Co.,  82  Barb.  r.   Weit  Troj,  43  Barb.   4Bi    State   v. 

S6Bi  Illinoii  Conference  Female  College  Georgia  Medinl   Society,   B8  Oa.  608; 

>.  Cooper,  26  01.  148.     The  la«t  waa  a  Peit«t«eld  ■>.  Tickm,  3  Cold.  206;  Maya 

can  where  a  by-law  of  an  adDOIional  r.  Cincinnati,  1  Ohio  SL  208;  Wirth  ■. 

oorpontion  waa  held  Told,  ai  vloladng  Wilmington.  68  N,  C.  24 
the  obligation  of  a  contracl   preiioualy         ■  State  v.  Clarke,  1  Dutch.  64;  Stat* 

eotered  into  by  the  corporation  in  a  cer-  ti.  Dwyer,  21   Uinn.  612;   Covington  b. 

tiftcaie  of  tchoLanhip  wliich  it  had  iMned.  Eaat  St  Looit,  78  lU.  648 ;  CoulterTllle 

See  bIbo  Davenport,  &c.  Co.  d.  Darenport,  v.  Gillen,  72  III.  699.    Fecoliar  and  excep- 

13  Iowa,  229 ;  Saving  Society  v.  Philadel-  tinnal  regulatioiw  may  even  be  made  ap- 

phi«,  31  Penn.  St.  176;  Haywood  e.  S»-  plicable  to  particular  portloni  ot  a  dty 

vannab,  12  Ga.  404.  ,  only,  and  yet  not  be  invalid.    Goddard, 

I  Wood  V.   Brooklyn,  14  Barb.  426;  Petitioner,  16  Pick.  604;  Commonwealth 

Mayor,  Ac  of  Hew  Tork  s.  Kicboli,  4  b.  Patch,  QT  Haai.  221,  per  Boar,  J.;  8t 

Rill.  209 ;  Pelertbnrg  >.  Metiker,  21  BL  Louis  v.  Weber,  44  Ha  647. 
S06;  Sonthport  v.  Ogden,  23  Conn.  128;         *  City  of  St.  LonU  ■.  Benti,  11  Mo. 

Andrewa  v.  Ininrance  Co.,  37  Me.  266 ;  Si ;  City  of  St  Lonli  v.  CaSeraU,  24  Mo. 

Canton  v.  Nlrt,  9  Ohio  St  439 ;  Can  v.  H ;  Boger*  u.  Jaatt,  1  Wend.  2B1 ;  Levy 

St.  Loaia,  9  Ho.  191 ;  Commonwealth  e.  d.  State,  6  Ind.  281 ;  Mayor,  Jic.  of  Mo- 

Erie  and  NortlieMt  Railroad  Co.,  27  Peon,  bilee.  Allaire,  14  Al*.  400;  Elk  Pmnt  d. 

St.  889;  Burlinftoo  v.  KeUar,  18  Iowa,  Tangn,  1  Dak.  113. 
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tive  authority,  he  imposed  for  'ita  commission  by  munioipa}  by- 
laws, and  the  enforcemeut  of  the  one  would  not  preclude  the 
enforcement  of  the  other.^ 

'  Sach  i*  the  cleu"  weight  of  ^nthot-  Ji  alike  nnimporunt.  Tlie  oAnce  kgminat 

ity,  thojgh  the  dedalona  are  not  uniform,  the  corporaiion  and  the  State  we  have 

We  quote  from  Rogen  v,  Jonei,  1  Wend,  leen  are  dUtiDgaiihable  and  wholl;  dU- 

261 :  "  But  It  i>  aaid  that  tlie  bj-la«  of  a  connected,  and  tlie  proaecution  at  the  aait 

town  or  corporaiion  is  void,  if  the  legisLa-  of  eacli  proveeda  npoQ  a  diSerent  hypoth- 

ture  l:ave  regulated  Hie  lubject  by  law.  eiii ;  the  one  contemplatea   the  obaerr- 

It  tlie  legialalure  have  paaacd  a  law  regu-  ance  of  the  peace  and  good  order  of  the 

lating  aa  to  certain  things  in  a  cltj,  I  city;  the  other  baa  a  more  enlarged  ob- 

appreliend  Ihe  corporation  are  not  there-  ject  in  view,  the  maintenance  of  tlie  peace 

by  restricted  from  making  further  regu-  and   dignity  of  the   State.  "      See   also 

tationa.     Caaea    of  this   kind    have   oo-  Mayor,  &c  of  Uobile  v.  Rouse,  8  Ala. 

curred   and   never  been   questioned   nn  616 ;   Intendant,   &c  of    Greensboro'  r. 

that  fTonnd;  it  is  only  to  notice  a  case  Mullini,  13  Ala.  841;  Mayor,  Ac.  of  New 

or  two  out   of   many.     The   legislature  York   b.   Hyntt,   3   E.    T>.   Smith,   15a  i 

have  imposed  a  penalty  of  one  dollar  for  People  v.  Stevens,  13  Wend.  341 ;  Blatcl^ 

aervile  labor  on  Sunday ;  the  corporation  ley  v.  Moser,  15  Wend.  215 ;   Amboy  o. 

of  New  York  have  passed  a  by-law  im-  Sleeper,  81  HI.  409;   Slate  c.  Crummey, 

poaing  the  penalty  of  Ave  dollars  for  the  17  Minn.  72;  Slate  d.  Oleson,  26  Minn, 

tame  offence.     Ae   to  storing  gnnpowiler  507 ;  Greenwood  c.  Stale,  B  Bax.  LOT ;  a.  c. 

in  New  York,  the  legislalure  and  corpora-  32  Am.  Itep.  639;  Brownville  r.  Cook,  4 

Hon  hare  each  imposed  (he  same  penalty.  Neb.  101 ;  Levy  v.  State,  6  Ind.  281 ;  Am- 

Suits  to  recover  the  penalty  have  been  bnise  u.  Stale,  G  Ind.  Sfil ;  Lawrencebnrg 

■lutained  under  the  corporation  law.     It  ii.  Wuest,  16  Ind.  337 ;  St  Louis  i>,  Bentz, 

la  believed   that  the  ground  baa  never  11  Ho.  61 ;  St,  Louis  c,  Cafierala,  24  Mo. 

been  talcen  that  there  was  a  conflict  with  M ;  State  r.  Gordon,  60  Mo.  3B3 ;  Sliafer 

the  Sutelaw.    One  of  llieae  cases  ia  re-  e.  Mumnia,  17   Md.  331;   Brownville  ». 

ported  in  12  Johns,  122.     The  question  Cook,  4  Neb.  101;  State  c  Ludwig,  21 

was  open  far  diacuaaion,  hut  not  noticed."  Minn.  202;    Bloomflelil   b.   Trimble,   64 

In  Mayor,  ka.  of  Mobile  v.  Allaire,   14  Jowa,  399;  s.  c.  S7  Am,  Rep.  212;  Chi- 

Ala.  400,  the  validity  of  a  municipal  by-  cago  Packing,  &c  Co.  v.  Chicago,  88  Dl. 

Uw,  imposing  a  fine  of  fifty  dollars  for  221 ;  s.  o.  30  Am.  Rep.  646 ;  Fennell  r. 

an  assault  and  battery  committed  within  Bay  City,  86  Mich.  180;  Hcltea  t>.  Ainel^ 

tlie  city,  waa  brought  in  question.   Coliier,  [cos,  69  Ga.  168,     On  the  other  hand,  it 

Ch,  J.,  iaya(p.  40S):  " The  abject  of  the  was  held  in  SUte  c.  Cowan,  29  Mo.  330, 

power  conferred  by  the  charter,  and  the  thatwliere  amumcipalcorporatiomraaaii- 

pnrpose  of  the  ordinance  Itielf,  was  not  to  tliorized  to  take  cogiiiiance  of  and  puniah 

puntah  for  an  ofience  against  the  criminal  an  act  as  an  offcnue  against  its  ordinances 

JDstice  of  the  country,  but  to  provide  a  which  was   also  an  offence  against   the 

mere  paiia  regulntion,  fbr  the  enforcement  general  laws  of  the  State,  and  this  power 

of  good  order  and  quiet  within  the  limits  was  exercised  and  the  party  punished,  he 

of  the  corporation.     So  far  na  an  offence  could  not  afterwards  he  proceeded  against 

hit  been  committed  againat  the  public  -under  the   Slate   law.      "The  conslitu- 

peace  and  morals,  the  corporate  author!-  lion,"  aay  the  court,  "forbids  that  a  pet^ 

ties  have  no  power  to  inflict  punishment,  son  shall  he  twice  punished  for  the  same 

and  we  are  not  informed  that  they  have  offence.     To  hold   that  a  party  can  be 

attempted  to  HTTogate  it.    It  is  altogether  prosecuted   for  an  act   under  Ihe   State 

immaterial  whether  the  State  tribunal  has  laws,  after  he  haa  been  punished  far  the 

interfered  and   exercised   its  powers   in  same  act  by  the  municipal  corporaiion 

bringingihedefendant heforeit toanawer  within  whoae  limits  the  act  was  done, 

for  Ihe  nesnult  and  battery ;  for  whether  would  he  to  overthrow  the  power  of  the 

he  ha«  there  been  punished  or  acqnitted  Oeneral  Awembly  to  create  corporatioiu 
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*8.  Municipal  by-1awB  must  also  be  reasonable.  When-    [*  200j 
ever  they  appear  not  to  be  bo,  the  court  must,  aa  a  mat- 
ter of  law,  declare  them  void.'  To  render  thera  reasonable,  they 
should  tend    ia  some  degree  to  the  accomplisbmeat  of   t^e 

to  aid  Id  the  muag^meat  of  the  idlain  of  or  anj  ottxr  ttandard  weight  that  thonld 

the  State.    Fora  power  in  the  State  In  pan-  be  agreed  upon.     It  wai  held  thM  th« 

iah,  after  a  pnoUhmenl  had  been  inflicted  city  of  New  York  had  no  power  to  pro- 

b;  the  corporate  authoritiea,  conid  only  hibit  under  a  penalty  the  aale  of  such  hay 

And  a  aupport  in  the  aMamplion  that  all  without  inapection  ;  thia  being  obrionily 

theproceedingt  on  thepartof  thecorpora-  inconuttent  with  the  ■  tat Dt«  which  gare 

lion  were  null  and  Told.  The  circnmatance  a  right  to  lell  if  its  regulations  were  com- 

that  the  mnnicIpAl  authoritle*  have  not  plied  with.    Mayor,  Ac  of  New  York  e. 

exduiiTe  juriidiction  over  the  acts  which  Nichols,  4  Hill,  209. 

coQititute  offence*  within  their  limits  does  The  penal  enactments  of  a  corpora- 

not  aDect  the  question.    It  ia  enough  that  tion,  like  thoae  of  the  State,  must  be  seV' 

their  jurisdiction  is  not  eicluded.    If  it  eral  (De  Ben  b.  Qeraid,  i  Ia  Ana.  80), 

exists, — although  it  may  be  concurrent, —  and  will  be  itrictly  construed.     St  LoniB 

If  it  Is  eierdsed,  it  is  Talid  Hnd  binding  so  b.  Goebel,  82  Ho.  295. 

long  as  it  is  a  constitutional  principle  that  '  2  Kyd  on  Corporations,  lOT ;  DaTies 

DO  man  mi^'  be  punished  twice  for  the  v.  Morgan,  1  Cromp.  £  J.  687;  ChambeF- 

same  oDtnce."     This  case  seems  to  be  lain  of   London  n.  Complon,  7  D.  &  R. 

•upportcd  by  Bute  n.  Welch,  86  Conn.  697;  CUrk  e.  LeCren,  SB.  AC.  62;  Gas- 

316,  and  the  case  of  Slaughter  v.  People,  ling  n.  Teley,  13  <).  B.  828 ;  DDDham  v. 

cited  helow,  goes  stiJl  farther.      Those  Rochester,  6  Cow.  462;   Mayor,  Ac.  of 

which  hold  that  the  party  may  be  pun-  Memphtsv.  WInSeld,8Humph.T07i  Hay- 

lahed  under  both  the  State  and  the  mu-  den  v.  Noyes,  6  Conn.  891 ;   Waters  v. 

nicipal  law  are  within  the  principle  o(  Leech,  8  Ark.  110;  White  b.  Mayor,  3 

Fox  V.  State,  6  How.  410;  Moore  v.  Peo-  Swan,  864;   Ez  parte  Burnett,  30  Ala. 

pie,   14   How.   13.      And  see  Phillips  t>.  Ml;  Craig  v.  Burnett,  32  Ala.  728;  An*. 

People,  56  m.  429 ;   State  b.  Rankin,  4  tin  r.  Murray,  16  Pick.  121 ;  Ooddard.  Pe- 

Cold.  145:   Ex  parU  Biebold,  100  U.  S.  tictoner,  10  Pick.  604;  Commonwealth  e. 

871.     Id  Jeflhrson  City  n.  Courtmire,  9  Worcester,  B  Pick.  461;   Commissionen 

Uo.  as:;  it  was  held  that  anihority  Ma  t>.  Oas  Co.,  13  Penn.  St.  818;    State  v. 

municipal  corporation  to  "regolala  the  Jersey  City,  29  N.  J.  170;   Gallatin  v. 

police  of  the  city"  gaxe  it  no  power  to  Bradford,  1  Bfbb,  209;  Western  Union  TeU 

paag  an  ordinance  for  the  punlihraent  of  egraph  Co.  a.  Carew,  16  Mich.  626;  5tat« 

indictable  oOtnces.    To  the  same  effect  v.   Freeman,   86  N.   H-  426;   Pedrick  «. 

is  Stale  B.  SaTannah,  1  T.  U.  P.  Charl.  Bailey,  13  Gray,  161 ;  SL  Lonis  c.  Weber, 

SS5;  a.o.4  An).  Dec  708;  Slanghtero.  44  Ho.  660;   Peoria  o.  Calhoun,  29  III. 

People,  2  Doug.  (Mich.)  334;  Jenkins  e.  817;  SL  Paul  h.  Traeger,  28  Minn.  348; 

Thomasiitle,  36  Ga.  146;  Tason  o.  An-  a.  c.  83  Am.  Bep.  403.     But  when  the 

fosta,  88  Oa.  542;  Reich  n.  State,  68  Ga.  question  of  the  reasonableness  of  a  by- 

78;  Washington  v.  Bammond,  76  N.  C.  law  depend*  upon  evidence,  and  it  relatea 

88;  N^ew  Orleans  v.  Miller,  7  La.  Ann.  to  a  subject  within  tlie  jurisdiction  of  the 

WI-  corporation,  the  court  will  presume  it  to 

Wherean  act  is  expressly  or  by  implies-  be  reasonable  until  the  contrary  is  shown, 

tion  permitted  by  the  State  law,  it  cannot  Commonwealth  e.  Patch,  97  Mass.  221. 

be  forbidden  by  the  corporation.    Thus,  And  see  St.  Lonis  n.  Weber.  44  Mo.  547; 

the  statutes  of  New  York  esUblished  eer-  Oluon   r.  Mtlwsukee,  30  Wis.  316 ;   St. 

tain  reguUlions  for  tho  putting  np  and  Louis  r.  Knox,  6  Mo.  App.  347.     To  be 

markingofpressedhay.andproTidedthat  reasonable,  by.laws  should  be  eqnal   in 

such  hay  might  he  sold  without  dednc-  their  operation.     Tugman  tr.  Chicago,  78 

tion  for  tare,  and  by  the  weight  h  marked.  Hi.  405 ;  Barling  e.  Wesl^  20  Wis.  807. 
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[*  201]  objects  for  wfaich  the  corporstion  *  was  created  and  its 
powers  conferred.  A  by-law,  that  peraons  chosen  anna- 
allj  as  stewards  of  the  Society  of  Scriveners  should  furnish  a 
dinner  on  election  day  to  the  freemen  of  the  society,  —  the  free- 
meo  not  being  the  electors  nor  required  to  attend,  and  the  office 
of  steward  being  for  no  other  purpose  but  that  of  giving  the  din- 
ner, —  was  held  not  connected  with  the  business  of  the  corporation, 
and  not  tending  to  promote  ite  objects,  and  therefore  anreasonable 
and  void.'  And  where  a  statute  permitted  s  municipal  corpora- 
tion to  license  the  sale  of  intoxicating  drinks  and  to  charge  a 
license  fee  therefor,  a  by-law  requiring  the  payment  of  a  liceDse 
fee  of  one  thousand  dollars  was  held  void  as  not  advancing  the 
purpose  of  the  law,  but  as  being  in  its  nature  prohibitory.'  And 
if  a  corporation  baa  power  to  prohibit  the  eanying  on  of  danger- 
ous occupations  within  its  limits,  a  by-law  which  should  permit 
one  person  to  carry  on  such  an  occupation  and  prohibit  another, 
who  bad  an  equal  right,  from  pursuing  the  same  business ;  or 
which  should  allow  the  business  to  be  carried  on  in  existing 
buildings,  but  prohibit  the  erection  of  others  for  it,  would  be 
unreasonable.'  And  a  right  to  license  an  employment  does  not 
imply  a  right  to  charge  a  license  fee  therefor  with  s  view  to  reve- 
nue, unless  such  seems  to  be  the  manifest  purpose  of  the  power ; 
but  the  authority  of  the  corporation  will  be  limited  to  such  a 
charge  for  the  license  as  will  cover  the  necessary  expenses  of  i^u- 
ing  it,  and  the  additional  labor  of  officers  and  other  expenses 
thereby  imposed.  A  license  is  issued  under  the  police  power ; 
but  the  exaction  of  a  license  fee  with  a  view  to  revenue  would 
be  an  exercise  of  the  power  of  taxation ;   and  the  charter  must 

>  Society  or  Scrlreiwn  r.  Brooking,  S  dmDgBrooi  lo  c&uiing  or  promoting  Htm 

Q.  B.  96.     Se«,  on  tbii  gmeral  labject,  doea  not  ftutborite  ui  nrdinftnce  prohib- 

DUloD,  Hno.  Corp.  Sf  261-204.  fting  th«  erection  of  wooden  building! 

»  £xparf<Bnmett,  90AU.461;Cnig  within  the  rity,  or  to  limit  the  ain  of 

e.  Bnmett,  S2  A1*.  72a     A  b;-Uw  do-  bnildinge  which  Individnek  ihall  be  pe> 

duingtlielceepiDgonhandofintoKtcadng  mitted  to  erect  on  tlidr  own  premiiet. 

liquon  m  nnfianoe  wa*  held  unreuonable  Ibid.    An  ordinance  for  the  deitraction 

and  void  In  SnliiTtu)  p.  Onetda,  01  III.  243.  of  property  m  a  nniunce  withoat  a  judi- 

Tliat  which  is  not  a  nuiaence  In  fkct  can-  etal  liearing  ia  void.     Du«t  r.  People,  61 

not  he  made  tnch  by  mnnlcipal  ordinance.  HI.  260.    An  ordinanoe  tar  the  arreat  and 

Chlcatio.  to.  B.  E.  Co.  i-.  Joliet,  79  Bl.  26 ;  Imprieonment  without  warrant  of  a  per- 

pM(,  ■696,  note.  eon  refotlag  lo  auiat  In  eitinguiihlnK  a 

'  Uayor,  &e.  of  Hadion  o.  Thome,  7  Are  i*  roid.    Judeon  v.  Beardon,  IB  Minn. 

Paige,  301.     A  power  to  prerent  uid  ng-  481. 
ulate  the  canyiog  oa  of  nwaafactwea 


by  Google 


oa.  Vm.]      THE  GRADES   OF  MONIOIPAL  QOVEBKHBirr.  245 

plainly  show  an  intent  to  confer  that  power,  or  the  municipal 
corporation  cannot  aaaume  it.' 

•  A  by-law,  to  be  reasonable,  should  be  certain.  If  it  [•  202] 
affixes  a  penalty  for  ita  violation,  it  would  seem  that  such 
penalty  should  be  a  fixed  and  certain  sum,  and  not  left  to  the 
discretion  of  the  officer  or  court  which  is  to  impose  it  on  oonvio- 
tion ;  though  a  by-law  imposing  a  penalty  not  exceeding  a  certain 
Bum  has  been  held  not  to  be  void  for  uncertainty.^ 

So  a  by-law,  to  be  reasonable,  should  be  in  harmony  with  the 
general  principles  of  the  common  law.*    If  it  is  in  general  re- 

I  Sute  r.  Koberta,  11  Qitl  &  J.  606 ;  oouf  mlon  and  difficulty  to  refer  die  coi^ 

liaji  t>.  CindniiKtl,  1  Obio  8t.  268;  Cin-  porate   snihority  to   die   tuiog  power, 

dnn»li  v.  Biytoa,  16  Ohio,  026;   Free-  rather  tbsD  ezclusirely  to  the  power  of 

holden  v.  Bu-ber,  0  N.  J.  Eq.  U;  Kip  e.  reguiation.    See  DuQliam  v.  Tnuteea  of 

Paterwn.SQN.  J.^iOe;  State  d.  Hoboken,  Rochester,  6  Co«.  46-2,  npon  the  extent 

41  N.  J.  71 ;  Bennett  v.  Boroagh  of  Bir-  of  the  police  power.    Feea  which  are  im- 

mingham,  81    Penn.   Bt.   16;    Common-  posed  under  the  impection  lawi  of  the 

wealth  V.  Studder,  2  Cuah.  562;  Chilren  Sute  are  akin  to  license  fees,  and  if  ex- 

V.  People,  11  Mich.  43;  Mayor,  Ac.  of  acted  not  for  reTenae,  but  to  meet  the 

Mobile  V.  Tuille,  S  Ala.  187 ;  Juhnion  v.  expenses  of  regulation,  are  to  be  referred 

Philadelphia,  60  Penu.  St.  44G;  State  v.  to  the  police  power.    Cincinaati  Gsa  Light 

Herod,  20  Iowa,  128 ;  Burlington  d.  Bam-  Co.  c.  State,  IB  Ohio  St.  237.     A  city  can- 

gardner,  42  Iowa,  078  ;   Mayor,  Ac  of  not  exact  a  license  fee  from  a  national 

New  York  e.  Second  Arenue  R.  R.  Co.,  bank.    Carthage  p.  National  Bank,  71  He. 

82  K.  Y.  261 ;  Home  Ins.  Co.  v.  Auguita,  60B ;  «.  o.  86  Am.  Rep.  494.    On  this  svb- 

fiO  Oa.  630;  Cairo  v.  Broas,  101  111.  476;  ject  in  genera),  see  petl,  •496;  Dillon, 

Unhlenbrinck  n  Conmlstioocrs,  42  M.  J.  Mnu.  Corp.  {§  291-808. 
864;  e.  a  36  Am.  Rep.  618.    Nererthe-         *  Mayor,  &c.  of  HunUvlIle  n.  Phelps, 

teaa,   tlie   coarts  will   not   inqnire  rery  27  Ala.  66,  orerruling  Mayor,  &e.  of  Ho- 

doeely  Into  the  expense  of  a  license  with  biie  n.  Ynille,  3  Ala.  137.    And  see  Flpar 

«  view  to  adjudge  it  a  tax,  where  it  doea  v.  Cliappell,  14  H.  ft  W.  824. 
Dot  appear  to  be  unreaaonable  in  amount         *  The  following  are  cases   In  whidi 

in  view  of  its  purpose  a*  a  regnlaliou.  municipal  ordinances  hare  been  passed 

Ash  r.  People,  11  Mich.  347 ;  Tan  Baaien  upon    and    their    reasonablenets    dete^ 

V.  People,  40  Mich.  468 ;  Johnson  v.  Pliil-  mined :  MarkeU .-  Prohibiting  sales  outside 

adelpliio,  ao  Penn.  Sc44&;  Buiiington  v.  ol.     Reasonable  — Buffalo  n.  Webster,  10 

Putnam  Ins.  Ca,  81  lows,  102 ;  Bosun  c.  Wend.  96 ;  Bash  v.  Seabury,  8  Johns.  418; 

Schaffer,  9  flck.  415;   Welch  r.  Hotch-  BowUng  Green  v.  Canon,  10 Buih,  64;  Le 

kiss,  89  Conn.  140;   Sute  v.   Hoboken,  Claire  d.  Davenport,  18  Iowa,  210;  Winns- 

41  N.  J.  71.    And  in  some  cases  it  has  bora  d.  Smut,  11  Rich.  L.  561 ;  St.  Louis 

been  held  that   license   fee*    might  be  d,  Weber.  14  Ho.  647.    Unreasonable  — 

imposed  under  the  police  power  with  a  Caldwell  n.  Alton,  88  III.  416;  Blooming- 

<riew  to  operate  aa  a  realriction  upon  the  ton  d.  Wah1,4dni.48e;  Bethunev.  Hayes, 

business  or  thing  licensed.    Carter  d.  Dow,  26  Qa.  600;  Requiring  pemiisslon  to  oiy 

le  Wis.  299 ;  Tenney  c.  Len^  19  WU.  666.  cupy  stands.    Reasonable  —  Nightingale. 

See  State  i>.Cassid7,22  Minn.  312;  Yonng>  petitioner,  II  Pick.  167.    Imposing  tax  on 

Mood  a.  Sexton,  82  Mich.  406;  B.a20Am.  stands.    Reasonable  — CincinnatiD.Bock- 

Bep.  664.    But  in  sudi  cases,  where  the  Ingham,  10  Ohio,  267.     Unreasonable  — 

right  to  impose  such  license  fees  on  be  Kip  a.  Patenan,  26  N.  J.  296.     LieeiuiMfi 

fairly  dednced  from  the  charter,  it  would  JUobtm .-    Dnraasonable  —  Dunham   v. 

pertwpa  be  safer  and  leas  liable  to  lead  to  Rochester,  6  Cow.  462;  St  FkdI  e.  Tne- 
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Btcaint  of  trade,  —  like  the  by-law  that  no  person  shall  exercise 
the  art  of  paintei  in  the  city  of  London,  not  beii^  free  of  the 

gM,  25  Minn.  248 ;  ».  o.  83  Am.  R.  462 ;  Meyerm  b.  Chic«go.  B.  I.  &  P.  Co.  (Iow»), 

MnhleobriDck  v.  CommuaioDon,  i'i  S.  J.  10  S.  W.  Bep.  896.     Kequiring  flagmui 

364;  s.  0.36  Am.  Hap.  618;  Fromoier  d.  «t  croiBin^  which  is  not  dangeroiu.     Dn- 

Bichmond,   81    Gnlt.    648;    Buliug   v.  reaionable  — Toledo, Ac. R.B.Co.o.Jack. 

Wm(,  29  Wi«.  807;  •.  o.  9  Am.  Rep.  Bonyille.e;  I1L87,-  b.  c.  16  Am.  Rep.  811. 

578.    FrohibiliogwKgoniituidiDginnMr-  Frotaibiting  remaral  of  mow  by  atreet 

ket     Unresionable  — CommoDwealth   n.  nilway   companie*   wicboat   coaunt  of 

Brook«,109MaH,&66;  Commonwealths,  atreet superintendant.    ReaaonabiB  — Un- 

Wilkiii»,121MaBB.36a.   Auction :Pm]iih-  ion  Railway  Compdny  o.  Cambridge,  11 

iting  lale*  at,  on  (treela.     Rea*oiuble—  Allen,    287.     Burial*:     Prohibiting    in 

White«..Kent,110Mo8t.650.    Aftoraun-  town.     Unreasonable  —  Aub tin    r.    Mor- 

leL     Unreaaonable  — Hftyeap,  AppleWn,  ray.  16  Pick.  121.    Prohibiting  within  oer- 

24  Wit.  642.     Impoatng  heary  Ucenie  on.  tain  limiu.     ReaaoDable  —  Coatei  v.  New 

Reaaonable  —  Decorah   s.    Douitan,   38  York.  7  Cowen,  68&     Subjecting  private 

Iowa,  96 ;  Wiggina  e.  Cblc«go,  68  111.  ST2.  oemeteriei  to  control  of  city  ieiton.    Un- 

Fretwell  e.  Troy,  18  Kan.  271.    Making  reaaonable  —  Bogert  v.  IndianapoLii,  13 

it  penal  to  lell  without  a  licenie.    Goslien  Ind.  184.    Reqairing  city  lezlon  to  ei- 

V.  Kern,  63  Ind.  468.    Saiootu  and  Batau-  pend  9600  on  the  cemetery  and  to  bury 

nwCc    Cloaing  {br  the  night.    Reaaon-  paupers  fi«e.    Unreaaonable  —  Beroujolin 

able  — PlaCterille  B.  Bell,  48  Wii.  488;  e.  Mobile,  27  Ala.  68.     FinLlmiU:    Bt- 

Smith  B.  Knoiville,  8  Head,  246;  fitKte  t«bli»hing.    Reaaonable — Ring b.  Dsren- 

B.  Welch,  86  Conn.  215;  SUte  o.  Fr«e-  port,  98  III.  806;  n.  o.  38  Am.  R.  89; 

man,  38  N.  H.  426 ;  Maxwell  v.  Joneaboro,  Monroe  b.  Hoffman,  29  Ia.  Aon.  661 ;  b.  c. 

11  Heiak.  267 ;  Baldwin  v.  Chicago,  68  Ul,  29  Am.  Bep.  346 ;  Reapublica  v.  Dnquet, 

418.    Unreaaonable  — WacdD.GreenTiile,  2  Yeatea,  493;   Wadleigb  o.  Gilman,  12 

8  Baxt.  228;  a.  c.  36  Am.  Hep.  700.     Cloa-  Me.  403;  s.  o.  28  Am.  Dec.  188;  Brady 

Ing  on   certain  daya.     Unreaaonable —  b.  Northweatem  Ina.  Co.,  11  Mich.  426; 

aiillar.Joneaboro,8Baxt.  247.    On  Sun-  Salem  b.  Maytiea,  123  Maai.  3T2 ;  Troy  b. 

day.    Reaaonable  — GabelB.  HoDalon,29  Winlert,  4  Thomp.  &  C.   (N.  Y.)  266; 

Tex.  836;  Stats  d.  Ludwig,  21  Minn.  202;  McKibbin    n.  Fort  Smilb,  86  Ark.  362. 

HudtOQ  B.  Geary,  4  B.  I.  486,    Forbid-  Bequiring  a  bnilding  ticenae  fee,    Rea- 

db)g  aale  of  liquor  at  reataurantB.    Bea-  aonable  —  Welch  b.  Holchkiaa,  39  Conn. 

aonable  — State  e.  Clark,  28  N.   H.  176.  140;  a.  o.  12  Am.  B.  S83.    Eo<aa  of  m 

Haehiq  Caniagti  .■  Reaaonable —  To  reg-  Faae:    Reaaonable  — ProhiblUng  keep- 

Ulate  fai«t.    Commonwealth  o.  Gage,  114  ing  of.    Stale  o.  Williams,  II  S.  C,  288 ; 

Haas.  828.    To  put  under  direction  of  Childreas  b.  Mayor,  8  Sneed,  358.     Iro- 

police.   Commonwealth  o.  Mallhews.  122  posing  penalty  on  owner  of,  McAlister  b. 

Maaa,  60:  St.  Paul  u.  Smith, 27  Minn. .164!  Clark,  33  Conn.  Bl.     Licenaing.     State  d. 

».  o.  88  Am,  Rep.  296.    To  exclnde  ft^m  Clarke,  64  Mo.  17 ;  b.  c.  14  Am.  Rep.  471 ; 

certain  a Ireeta.  Commonwealth  B.Stodder,  Arresting  and  fining  lewd  women.   Shafer 

2  Gush.  602.  To  require  a  license.  Brook-  n.  Mumma,  17  Md.  881.     Unreasonable- 

lyo  e.  Brealin,  67  S.  T.  691 ;  City  Coun-  Demoliahing.     Welch  b.  Stowell,  2  Doug, 

oil  B.  Pepper,  1  Rich.  L.  864;  Frankfort,  Mich.  832.    Forbidding  proatitute  occn- 

&c.  K.  Oo.  r.  Philadelphia,  68  Penn.  St.  pying  any  room  in  city.     MiUikeo  u.  City 

119;  Si.    Louia   b.   Green,   70   Mo.  662.  Council,  64  Tex  388;  ».  c.  38  Am.  Rep, 

Unreasonable- To  grant  one  peraon  ex-  629.    Slaughter  Hcatai  Prohibitingin  cer- 

cloaiTc  right  to  run  omnibuaea  in  the  city,  tain  parta  of  city.    Reasonable  —  Cronin 

Logan  V.  Pyne.  48  Iowa,  624 ;  8.  c.  22  Am.  v.  People,  82  N.  Y.  818 ;  i.  c,  37  Am.  Rep, 

Rep.  261.     RnilroadM.-  Regulating  apeed  664;    Metropolitan   Board   of  Health  b. 

of.   ReaK)nab1e—Penn>y  Iran  I  a  Company  He  later,  37  N.  Y.  661 ;  Milwaukee  b.  Gross, 

B.  Jamea,  81}   Penn.   St.  194  ;  Whilson  21  Wis.  241.    See  Wreford  v.  People,  14 

B.  Franklin,  84  Ind.  .'192.     Unreasonable,  Mich.  41. 

ontaide  of  inbabiied  portion  of  city,  —  The  Allowing  ar«  cue*  In  which  mu- 
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company  of  paintera,  —  it  will  be  void  on  thi^i  ground.^  To  take 
an  illustration  from  a  private  corporation :  It  has  been  held  that 
a  by-lav  of  a  bank,  that  all  payments  made  or  received  by  the  bank 
must  be  examined  at  the  time,  and  midtakes  corrected  before  the 

dealer  leaves,  was  unreasonable  and  invalid,  and  that  a  recovery 

might  be  had  f^^ainst  the  bank  for  an  ovei-payment  ditwovered 

nicipkl  ordinftncet  hare  been  decUred  The  following  hsTe  been  held  unreaton- 
remaoDBble  —  ProhibitiDgkeepuiKDfiwine  able,  —  Prohibiting  putting  ap  of  (te*in 
in  a  citj.  Commonwealth  n.  Patch,  07  engine  in  city.  Baitimore  u.  Redecke,  19 
Hbm.  221.  Prohibiting  avinerunDiDB  at  Md.  2t7;  b.  o.  33  Am.  Rep.  289.  Pro- 
large.  Waco  tr.  Powell,  82  Tex.  2I>8;  hibi^ng  one  person  carrying  on  a  ctf  tain 
Cniaby  r.  Wanea,  1  BIch.  386;  Wbitfleld  bnunew  and  allowing  another  to  otrtj 
a.  Lopgeit,  e  Ired.  L.  268  ;  Roberts  v.  on  Die  lame  bnsineu.  Hudson  i>.  Thome, 
Ogle,  90  m.  459 ;  Gosaelink  r.  Campbell,  7  Paige,  '^t ;  Tugman  d.  Cliicago,  78  HI. 
4  Iowa,  296.  Prohibiting  cattle  nmniitg  406.  Proliibi  ting  laying  of  gas-pi  pes  acroai 
«t  large.  CommoDwealth  v.  Bean,  14  the  streets.  Northern  Liberties  d.  Oaa 
Gray,  62.  Granting  exclusire  righta  to  Co.,  12  Penn.  St.  318.  Levying  tax  loT 
niaoTeearcaHet  of  anlmaU,  dirt,  or  offsJ  building  a  sidewalk  in  uninhabited  por- 
from  city.  River  Rendering  Co.  v,  Behr,  Uon  of  the  city.  Corrigan  d.  Gage.  68 
T  Mo.  App.  345;  Vandine,  petitioner,  Mo.  641.  Prohibiting  use  of  Babcock's 
8  Pick.  187;  a.  c.  17  Am.  Dec.  351.  Re-  fire  extinguishers  and  imprisoning  those 
qoiriog  consent  of  mayor  to  maintain  an  who  used  them.  Teutonia  Ins.  Co.  d. 
awning.  Pedrick  o.  Bailey,  12  Gray,  leL  O'Connor,  27  la.  Ann.  B71.  Requiring 
Kcqniring  sidewalk  to  be  cleared  of  snow,  every  person  entering  his  drain  In  a  leoer 
Goddard,  petitioner,  16  Pick.  504 ;  s.  a.  28  to  pay  his  ghare  of  tlie  expense  of  making 
Am.  Dec.  259;  Kirby  v.  Boylston  Market  such  sewer.  Boston  v.  Shaw,  1  Mete. 
Aaa'n.  14  Gray,  249.  Contra.-  Gridley  e.  130.  Refusing  to  supply  water  to  certain 
Bloomington, 68111.666.  Requiring  hoist-  premise*.  Daytoo  tr.  Quigley,  29  N.  J. 
way  to  be  cloeed  after  business  hours.  Eq.  77.  Arresting  free  negroes  found  on 
NewYorkp.WillUms,  15N.  Y.  502.  Re-  street  after  10  p.  m.  Mayor  p.  Winfleld. 
quiring  a  drawbridge  to  be  closed  after  a  8  Humph.  707.  Requiring  druggist  to 
Teliide  had  been  kept  waiting  ten  min-  furnish  the  names  of  parties  to  whom  lie 
atea.  Chicago  v.  McGinn,  61  111.  206.  sells  liquors.  Clinton  v.  Phillipi,  58  HL 
Prohibiting  laying  of  gas  mains  in  win-  102;  s.  c.  11  Am.  Rep.  52  Uiscriminat- 
»«r.  Northern  Liberties  r.  Gas  Co.,  12  ing  between  deaien  within  and  wiihonl 
Penn.  Sl  818.  Requiring  bay  or  coal  to  the  city.  Naihvllle  p.  Althorp,  5  Cold. 
be  weighed  by  city  weighers.  Stokes  v.  fi6i;  Ex  partt  Frank,  62  Cat.  606 ;  a.  o. 
Mew  York,  14  Wend.  87;  Tates  n.  Mil-  28  Am.  Rep.  642. 

wankee,  12  Wii.  073.    R^ulating  price  i  Clark  v.   Le  Cren,  9  B.  £   C.  62 ; 

and  weight  of  bread.    Mayor  d.  TniUe,  3  Chamberlain  of  London  v.  Complon,  7 

Ala.  137 ;  8.  c.  86  Am.  Deo.  441 ;  Page  i-.  D.  &  R.  597.     Compare  Hayden  o.  Noye^ 

Rucrckeiiy,  36   Barb,   892 ;   GaiUotle   h.  6  Conn.  891 ;  Willard  n.  KiUingworth,  8 

New  Orleans,  12  La.  Ann.  432.     Prohibit-  Conn.  247.    But  a  by-law  is  not  void,  a* 

ing  peddling   without   a   license.     Hun-  inreatraint  of  trade,  which  requires  loaves 

tinginn  r.  Cheeabro,  67  Ind.  74.    Frohib-  of  bread  baked  tor  sale  to  be  of  specified 

iting  tale  of  adulterated  milk.   Polintky  weight  and  properly  stamped,  or  which 

>.  People,  7S  N.  T.  66.     Prohibiting  sale  requires  bakers  to  be  licensed.    Mayor, 

of  milk  without  license.    Chicago  v.  Bar-  Ac.  of  Mobile  s.  Yuille,  8  Aia.  137.     See 

tree,  100  UL  67  1  People  e.  Mulholland,  19  Buffalo  u.  Webster,  10  Wend.  99.     Aby- 

Hun,M8;  82  N.  Y.  324 ;  a.  o.  87  Am.  Rep.  law  forbiddiog  the  mainleoance  of  slaugb. 

SAB.     Pnnishing  vagrants.    St.  Louis  d.  ter-housea  within  a  city  ia  not  void  as  in 

BeoC^  II  Ho.  fll.    Inpoaing  license  tax  restraint  of  trade.     Cninin  v.  People,  82 

oapeddlerfc    fr  porta  Ah  Foy,  67  CaL  93.  H.  T.  818;  a.  o.  31  Am.  Rep.  664. 
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afterwards,  Dotwithstanding  the  bj-law.i  So  a  by-law  of  a  town, 
which,  under  pretence  of  regulating  the  fishery  of  clams  and 
oysteiH  within  its  liiuita,  prohibits  all  persons  except  the  inhabi- 
tants of  the  town  from  taking  shell-fish  in  a  navigable 
[*  208]  river,  is  void  as  in  contravention  of  common  right.'  '  And 
for  like  reasons  a  by-law  is  void  which  abridges  the  rights 
and  privileges  conferred  by  the  general  laws  of  the  State,  unless 
express  authority  therefor  can  be  pointed  out  in  the  corporate 
charter.'  And  a  by-law  which  assumes  to  be  a  police  regula- 
tion, but  deprives  a  party  of  the  use  of  his  property  without  re- 
gard to  the  public  good,  uader  the  pretence  of  the  preservation  of 
health,  when  it  is  manifest  that  such  is  not  the  object  and  purpose 
of  the  regulation,  will  be  set  aside  as  a  clear  and  direct  infringe- 
ment of  the  right  of  property  without  any  compensating  advan- 
tages.* 

>  Hecliuiic*'  ud  Fumen'  Bank  c  "A  bf-law,  to  be  Tilid,  muit  be  reuoa- 

Smith,  19  Johni.  IIG;  Oallatin  v.  Bnd-  Mv;  it  mutt  be  legi  fidti  rntioni  conma. 

ford,   1  Bibb,  209.    Althoagh  theie  are  Now  if  thli  regulatioD  or  prohibition  had 

catei  of  priT&te  coTpontioni,  they  are  been  limited  to  the  populooi  part  of  the 

died  liere  because  the  rule*  gorerniiig  town,  and  vera  mnde  In  good  faitb  for 

the  authority  to  make  bylaws  are  the  the  purpose  of  preserving  the  health  of 

■ame  witli  both  claiuei  ol  corporation!.  the  inhabitanti,  which  may  be  in  loioe 

»  Ilayden  r.  Noyei,  6  Conn.  301.  A»  degree  eipo»ed  to  danger  by  the  allow- 
It  had  been  proriouily  held  that  every  anoeorintennenti  in  the  miditofBdenae 
peraon  hu  a  common-taw  right  to  lUh  in  population,  it  woold  bare  been  a  Tei7 
a  navigable  river  or  arm  of  the  >ea,  until  reaaonable  regulation.  But  it  cannot  be 
by  acme  legal  mode  at  appropriation  thi«  pretended  that  thii  by-law  waa  made  for 
common  right  waa  eitinguiahed  (Peck  tlie  prciervation  of  the  health  of  the  In- 
r.  Lockwood,  6  Day,  22],  the  by-law  in  habitaota.  Ita  reitrainta  extend  many 
eCFcct  deprived  every  citizen,  except  tetl-  milei  into  the  country,  to  the  utmoit  lim- 
denta  of  the  townghip.  of  righli  which  It*  of  tlie  town.  Now  inch  an  unnecea- 
were  vetted,  *o  fkr  as  from  the  nature  of  aary  restraint  upon  the  right  of  interring 
the  case  a  right  could  be  vetted.  See  the  dead  we  think  esaentially  nnreason- 
also  Marietta  u.  Fearing,  4  Ohio,  427.  able.  If  Cliarleitown  may  lawfully  make 
That  a  right  to  ngalatt  does  not  include  a  auch  a  by-law  as  this,  all  the  towns  ad- 
right  to  prohibit,  aee  also  Ex  parte  Bur.  Joining  Botton  may  impute  similar  re- 
nett,  30  Ala.  461 ;  Austin  e.  Murray,  16  strainla,  and  consequently  alt  tlioae  who 
Pick.  121.  And  see  Milhan  d.  Sharp,  17  die  In  Boston  must  of  necessity  be  in- 
Barb.  4Sfi,  28  Barb.  228,  and  27  N,  Y.  611.  terred  wlUiin  the  precinct*  of  the  city. 

*  Dunham  r.  Trustees  of  Rochester,  5  That   thit   would   be   prejudicial   to   tiM 

Cow.  462;   Mayor,  &c.  of  New  York  d.  health  of  the  inliabilants,  especially  in 

Nichols,  4  Hill,  209;  St.  Paul  u.  Tracger,  the   hot  season   of  the  year,  and  when 

2S  Minn.  248;   a.  c.  83  Am.  Rep.  462.  epidemic  diaeaaei   prevail,   seem*   to   be 

SeeStraUBi  r.  Pontiac,  40IIL  301.  a   well.established   opinion.     Intermenu, 

<  By  a  by. law  of  the  town  of  Charles-  therefore,  in  cities  and  large  populous 

town  ail  persons  were  prohibited,  without  towui,  ought  to  be  discountenanced,  and 

license  from  the  selectmen,  from  burying  no  obstacles  should  be  permitted  to  the  es- 

any  dead  body  brought  Into  town  on  any  tabllshmentofcameterles  at  suitable  places 

part  of  their  own  premises  or  elsewhere  in  the  tidnity.    The  by-law  in  question 

within  the  town.    By  theoourt,  (F(f<'e,J.i  i«    tlierefore   an    uiu«Monable   i 
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•  lieUgalxon  tf  Mumeipal  Powen.  [*  204] 

Aoother  utd  very  important  limitation  which  rests  upon  mu- 
tdoipal  powers  is  that  they  shall  be  executed  by  the  municipality 
'  itself,  or  by  snob  agencies  or  oEBoers  as  the  statute  has  pointed 
out.  So  far  as  its  functions  ai-a  l^inlative,  they  rest  in  the  dis- 
cretion and  judgment  of  the  municipal  body  intrusted  with  them, 
and  that  body  cannot  refer  the  exercise  of  the  power  to  the  dis- 
cretion and  judgment  of  its  subordinates  or  of  any  other  author- 
ity. So  strictly  is  this  rule  applied,  that  when  a  city  charter 
authorized  the  common  council  of  the  city  to  make  by-laws  and 
ordinances  ordering  and  directing  any  of  the  streets  to  be  pitched, 
levelled,  paved,  flawed,  &c.,  or  for  the  altering  or  repair^ 
iog  the  *  same,  "  within  such  time  and  in  such  manner  as  [*  205] 
they  may  prescnbe  under  the  superintendence  and  direo- 
tioQ  of  the  city  superintendent,"  and  the  common  council  passed 
an  ordinance  directing  a  certain  street  to  be  pitched,  levelled, 
and  flagged,  "  in  such  manner  as  the  city  superintendent,  under 
the  direction  of  the  committee  on  roads  of  the  common  council, 
shall  direct  and  require,"  the  ordinance  was  held  void,  because 
it  left  to  the  city  superintendent  and  the  committee  of  the  com- 

■pon  auuij  of  the  eitltent  of  Boalon,  who  note  to  Ward  v.  Greenojtle,  S&  Am.  Hep. 

an  drairoDi  of  burjing  their  dead  with-  702.    Municipal  by-lawa  may  impoae  pen- 

aot  the  city,  and  for  that  reaaon  ia  Toid."  altiei    on    parliei   guiltj  of  «  riolation 

Aiwlinr. Murray, 10 Pick.  121, 12G.   Sain  thereof, but thej cannot  impoae forfeitur* 

Wrefordr.People,14Mich.ll,theoomai<ai  of  property  or  rightt,   without  eipreaa 

eotmcil  of  Detroit,  nnder  a  power  granted  tegialatire  anthority.     State  b.  Fergtuon, 

b;  lUtDte  to  compel  llie  ownen  and  occo-  83  N.  H.  4M ;  PliiUipa  u.  Allen,  41  Penn. 

psDta  of  ilaugliteF'lioaiei  to  cleanae  antt  &L  481.    Nor  can  niunlcipal  corporationa, 

•hate  tbem  whenerer  Decenary  for  the  by  their  by-lawa,  take  into  their  own  hinda 

hMlthof  the  inhabitanla,aaiumed  topa«  the  pnaiihment  of  offencea  aKainat  the 

>D  ordinance  altogether  prohibiting  the  general  law*  of  the  Slate,     Bee  Chariton 

•UogblertDK  of  animals  within    certain  c  Barber,  54  Iowa,  saO;  a.  c.  87  Am. 

Umiti  in  the  city;  and  it  wa«  held  *oid.  Kep.  20B;   Kirk  v.  Nowili,  1  T.  R.  118; 

See  further.  State  r.  Jertey  City,  29  N.  J.  While  v.  Taliman,  26  N.  J.  67  ;  Hart  b. 

170.    Dpon  the  whole  aubjecl  of  mnnlci-  Albany.  9  Wend.  671 ;  Peoria  r.  Cathonii. 

pal  by-lawi,  see  Angell  &  Ame*  on  Corp.  2B  HI,  317  ;  St.  Paul  o.  Coulter,  12  Minn. 

c  lOj  GraDt  on  Corp,  76  «  (Of.    See  alio  41.    In  Chicago,  where  there  i*  both  a 

Kedfield  on   Kailwaf  a    {8d  ed.)  Vol.  I.  aty  and  a  town  organiiation,  it  hai  been 

f.  88;   Dillon,   Hnn.  Corp.  c.   12.     The  heU  competent  for  both  to  require  thoae 

•■bject  of  the  iwaaonablenea*  of  by-lawa  who  carry  on  a  noUome  trade  to  take  ont 

wai  oonaidcred  at  tome  length  in  People  a  Hceti»e.    Chicago  Packing.  Ac.  Co.  c. 

V.  Medical  Boctety  of  Erie,  34  Barb.  670,  Chicago,  B8  IIL  221 ;  a.  o.  BO  Am.  R^ 

aad  8mm  ».  Same,  8S  N.  T.  1B7.    8e«  M6. 
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mon  council  the  decision  wliich,  under  the  law,  must  be  made  by 
the  council  itself.  The  trust  wan  an  importaut  and  delicate  one, 
as  the  expenses  of  the  improvement  were,  by  the  statute,  to  be 
paid  by  the  owners  of  the  property  in  front  of  which  it  was 
mude.  It  was  in  effect  a  power  of  taxation  ;  and  taxation  is  the 
exercise  of  sovereign  authoiity ;  and  nothing  short  of  the  most 
positive  and  explicit  language  could  justify  the  court  in  holding 
that  the  legislature  intended  to  confer  such  a  power,  or  permit  it 
to  be  conferred,  on  a  city  officer  or  committee.  The  statute  iu 
question  not  only  contained  no  such  langu^e,  but,  on  the  con- 
trary, cleaily  expressed  the  intention  of  confining  the  exercise  of 
this  power  to  tlie  common  council,  the  members  of  which  were 
elected  by  and  responsible  to  those  whose  property  tbey  were  thus 
allowed  to  tax.' 

This  restriction,  it  will  be  perceived,  is  the  same  which  restA 
upon  the  l^islative  power  of  the  State,  and  it  springs  from  the 
same  reasons.  The  people  in  the  one  case  in  creating  the  legisla* 
tive  department,  and  the  legislature  in  the  other  iu  conferring  the 
corporate  powers,  have  selected  the  depository  of  the  power  which 
they  have  designed  should  be  exercised,  and  in  confiding  it  to 
such  depository  have  impliedly  prohibited  its  being  exercitied  by 
any  other  agency.  A  trust  created  for  any  public  purpose  cannot 
be  assignable  at  the  will  of  the  trustee.* 

1  Tliompian  c,  Schennerhorn,  6  N.  T.  shall   not  exceed  ten   Ihouund   doUsn. 

92.    See  alio  Smilh  v.  Mor»e,  2  Cat  G24  ;  And    provided  alio   tliat  the  object  for 

Oaklandu.  Carpentier,  ISCal.  SWjWhjto  wbich    tbe    monej  ii    inteoded    to   be 

V.  NaahviUe,  2  Swan,  364 ;  Eaat  St.  Lou-  nuaed   ehall   be   flnt  gubmitted  to   tbe 

U  D.  Wehrung.  60  III.  2S  ;  Rugglea  v.  Col.  Preaideot   of    the    Uoited    Statei,   and 

lier,  43  Ho.  363  i  Sute  c.  Jene?  Cil;,  2&  ihall  be  approved  bj   him."    MartluJ!, 

N.  J.  309 ;  Hydei  v.  Joyes,  4  Biuh,  464 ;  Ch.  J,,  speaking  of  thii  aalhotity,  tAy : 

lijan  V.  Jerome,  3S  Wend.  4S& ;  Srate  if.  "  There  it  great  weight  in  the  argument 

Patenon,  S4  N.  J.  168;  State  b.  Fiike.  9  that  it  Is  a  trust,  and  an  important  trott, 

R.  I.  94 ;   Kinmund;  u.  Mahan,  72  IU.  conSded    to    the   corporation    itseir,  for 

462 ;  Davis  v.  Reed,  66  N.  Y.  566 ;  Su-  the  purpose  of  effecting  important  ira- 

perviaora  of  Jackson  v.  Brush,  77  HI.  60 ;  provements    in    tlie    city,    and    ought, 

Thomson    n.   Booneville,    61    Mo.    282 ;  therefore,  to  be  eieculed  under  the  im- 

Mutter  of  Quong  Woo,  U.  S.  Ct.  Ct.  Cal.,  mediate  autliorily  and  inipection  of  the 

Pac.  Law  Jour.  Aug.  12,  1882 ;  Cornell  n,  corporation.    It  is  reasonable  to  suppose 

State.S  Lea.  624;  Dillon,  Mun.  Corp  £60.  that  Congress,  when  granting  a  power  lo 

*  The  charter  of  Washington  gave  tlie  authoriie  gaming,  would  feel  eome  aolici- 

corporation  authority  "  to  authorize  the  tude  respecting  the  fairness  with  wliich 

drawing  of   lotteries,   for  eOfecting  any  the  power  should  be  used,  and  would  take 

important    improvement    in    the    dty.  as  many  precautions  against  its  abuse  aa 

which    the    ordinaiy   funds  oc  revenue  was  compatible  with  its  beneflcial  eial^ 

thereof  will   not  accomplish ;   provided  cise.    Accordingly,  we  find  a  limitation 

tliat  the  amount  raiaed  in  each  year  upon  the  amoaot  to  be  ruaed,  and  on  (be 
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*  Equally  incumbent  upon  the  State  legislature  and  [*  206] 
these  municipal  bodies  is  the  restrictioD  that  they  shall 
adopt  DO  irrepealable  legislation.  Ko  legislative  body  can  so  part 
with  its  powers  by  any  proceeding  as  not  to  be  able  to  continue 
the  exercise  of  them.  It  can  and  should  exei-cise  them  again  and 
^ain,  as  often  as  the  pablic  interests  require.'  Such  a  body  has 
no  power,  even  by  contract,  to  control  and  embarrass  its  legisla- 
tive powers  and  duties.  On  this  ground  it  has  been  held,  that  a 
grant  of  land  by  a  municipal  corporation,  for  the  purposes  of  a 
cemetery,  with  a  covenant  for  quiet  enjoyment  by  the  grantee, 
could  not  preclude  the  corporation,  in  tlie  exercise  of  its  police 
powers,  from  prohibiUng  any  further  use  of  the  land  for  cemetery 
purpoBCB,  when  the  advance  of  papulation  threatened  to  make  such 
use  a  public  nuisance.'  So  when  "  a  lot  is  granted  as  a  place  of 
deposit  for  gunpowder,  or  other  purpose  innocent  in  itself  at  the 
time ;  it  is  devoted  to  that  purpose  till,  in  the  progress  of  popula- 
tion, it  becomes  dangerous  to  the  property,  the  safety,  or  the  lives 
of  hundreds  ;  it  cannot  be  that  the  mere  form  of  the  grant,  be- 
cause the  parties  choose  to  make  it  particular  instead  of  general 
and  absolute,  should  prevent  the  use  to  which  it  is  limited  being 
regarded  and  treated  as  a  nuisance,  when  it  becomes  so  in  fact 
In  this  way  the  legislative  powers  essential  to  the  comfort  and 
preservation  of  populous  communities  might  be  frit- 
tered away  into  •  perfect  insignificance.  To  allow  rights  [•  207] 
thus  to  be  parcelled  out  and  secured  beyond  control  would 
fix  a  principle  by  which  our  cities  and  villages  might  be  broken 
up.  Nuisances  might  and  undoubtedly  would  be  multipUed  to  an 
intolerable  extent."' 

object  for  which  the  lotterj  m^  be  an-  from  It  than  li  inwparable  from  the  thing 

IboriEed.    It  ii  to  be  for  any  important  itself.    Bot  if  the  nianagemenE,  control, 

improTement  id  the  city,  which  the  ordi-  and  reipontibilitj  may  be  trRmferred  lo 

Darj  fundi  or  reTCDue  thereof  will  not  ac-  any   adTenCurpr   who   will  purchaae,  all 

oompliih ;  and  ii  rabjected  to  the  judg-  tbe  tecniity   for  fairneH   wliich   ii  for- 

ment  of   the   Pretident  of   the   United  nlahed  by  character  and  reiponiibility  la 

Bute*.    Thepowerthnicautiouilygrant-  lost."    Clark  b.  Waihlngton,  12  Wheat.  40, 

ed  ii  depoaited  with  tbe  corporation  it-  61. 

*elf,   without    an    iodicatioD    that  it  is         i  Kaat  Hartford  d.  HitrtTor^Brid^ce  Co., 

anignable.     It  i*  to  be  ezercited,  like  10  How.  611  ;  Dillon,  Miin.  Corp.  }  01. 
Other  corporate  powers,  by  the  agenta  of         »  Brick  Preabyterian  Church  u.  City 

tbe  corporation  nnderila  control.    While  of  New  York,  6  Cow. 538;  New  York  v. 

it  remaitia  where  CongreH  haa  placed  it,  Second  Avenue  R.  R.  Co.,  32  N.  Y.  261. 

tbe  character  of  the  corporation  afford*  Compare  Kiocaid'a  Appeal,  OS  Fouo.  8t 

•ome  •ecnrily  againtt  ita  abuH,  —  lome  411 ;  i.  c.  6  Am.  Rep.  377. 
Mcuiit/tliataootlier  mliduet  wiUreittlt        *  Coat*  p.  Mayor,  &«.  of  New  York,  7 
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And  on  the  same  ground  it  is  Iield  that  a  muDicipal  corpora- 
tion, having  power  to  establish,  make,  grade,  and  improve  streets, 
does  not,  by  once  establishing  the  grade,  preclude  itself  from 
changing  it  aa  the  public  needs  or  interest  may  seem  to  require, 
notwithstanding  the  incidental  injury  which  must  result  to  those 
individaals  who  have  erected  buildings  with  reference  to  the  first 
grade.'  So  a  corporation  having  power  under  the  charter  to  es- 
tablish and  regulate  streets  cannot  under  this  authority,  witboat 
explicit  legidative  consent,  permit  individuals  to  lay  down  a  rail- 
way in  one  of  its  streets,  and  confer  privileges  exclusive  in  their 
character  and  designed  to  be  perpetual  in  duration.  In  a  case 
where  this  was  attempted,  it  has  been  said  by  the  court:  "The 
corporation  has  the  excluuve  right  to  control  and  regulate  the 
use  of  the  streets  of  the  ctty.  In  this  respect  it  is  endowed 
with  legislative   sovereignty.     The  exercise  of  that  sovereignty 

Co*,  ess.    See  alio  Daria  v.  ittyor.  tic.  ui  Citr,  £3  Ho.  162 ;  Keuj  b.  LonUTille, 

at  New  York,  U  N.  Y.  G06;  Attorney-  4   Dan*,   154;    s.  c.  29  Am.   Dec.  806; 

General  n.  Mayor,  tc  of  New  York,!  Smith    v.    WmMngton,    20   Haw.    136; 

Uuer,  IIH ;  Stale  v.  Orare*,  10  Mil.  361 ;  BIoudI  c.  JaneiTille,  31  Wii.  64S ;  Neiiai 

Quizler  a.  Georftctnwn,  6   Wheat.   508;  v.  Feoria,  41  111  602;  Shawneetowa  t>. 

Ixiuiaville  City  R.  B.  Co.  v.  LouLiTille,  8  Maion,  82  III.  337 ;  Pontiac  r.  Caner,  32 

Bub.  416.  Mich.  164  ;   Weymann  t>.  Jefferion,  fll 

>  Callendar   s.   Manti,  1   ^ck.  417;  Mo.  66.    Compare  LoniiTille  tr.  Rolling 

Origgi  p.  Foole,  4  Allen,  196;  BadcliSe'R  MiU  Co.,  3  Biuh,  4ie.    The  law  would 

Executor*    e.   Brooklyn,  4   N.   T.   106;  Mem  In  be  olherwlie  declared  io  Ohio. 

Oravea  v.  Ocii,  2   Hill,  460 ;    Oraen  v.  See  Rhode*  r.  ClDdnnati,  10  Ohio,  ISO ; 

ReadioK,   9   Watts,   362 ;   i.   c.  86  Am.  McComb*  v.  Akron,  16  Ohio,  474 ;  s  c. 

Dec.    127;    O'Connor    v.   ^ttabiirg,    18  18  Ohio,  22B ;  Crawford  r.  Delaware,  T 

Fenn.  Bt.  187 ;   Reading  t>.  Keppleman,  Ohio    Bt  469 ;    Akron  b.   Chamberlain 

61  Penn.   St.  233 ;    Skinner  •>.  Hartford  Co.,  34  Ohio  St.  328 ;  s.  o.  32  Am.  Rep. 

Bridge   Co.,  20   Conn.   623;   Fellows  v.  807.     See  also  NBihrille    v.   ITichol,  69 

New  HiTen,  44  Conn.  240 ;  a.  c.  26  Am.  l^nn.  338.    It  ii  alio  otherwise  in  mined* 

Rep.  447 ;   Snfdar  d.  Rockport,  6  Ind.  noder  ita  preaent  Conititution.    Elgin  v. 

237 ;  La  Fayette  d.  Bmh,  19  Ind.  328 ;  La  Eaton,  88  III.  586.    Compare  Alexander 

Fayette  v.  Fowler,  34  Ind.  140;  Creal  r.  v.  Milwaukee,  IS  Wis.  247.    Court*  will 

Keokuk,  4  Greene  (Iowa),  47;   Cole  v.  not  undertake  to  control  municipal  di*- 

HuBcatlne,  14  Iowa.  296 ;  Rniaelt  v.  Bur-  cretion  in  the  matter  of  ImproTingaireet*. 

lington,  30  Iowa,  262 ;  Henderahott  r.  Ot-  Dunham   v.   Hyde    Park,    76    III    871 ; 

tumwB,  46  Iowa,  666 ;  Roberta  d.  Chlca-  Bruah   i>.   Carbondale,   78  HI.   74.     The 

go,  26  lU    249 ;  Hnrphy  n.  Chicago,  29  owner  of  a  lot  on  a  city  itreet  acquire*  no 

HI.  279;   Qurney  v.  Jonea,  76  III.  231;  prewriptive  right  to  collateral  aupport  for 

Round*  V.  Mumford,  2  R.  I.  164 ;  Rome  hi*  building*  which  can  render  the  dtj 

V.  Omberx,  28  Ga.  46 ;  Roll  v.  Augu*ta,  34  liable  for  injuriea  canaed  by  grading  tbe 

Ga.  828;  Macon  d.  Hill,  68  Ga.  696;  Rey-  atreet.    Mitchell  r.  Rome,  40  O*.  19;  a. 

nolda  p.  Shreveport,  13  La.   Ann.  428;  c.  IS  Am.  Bep.  060;  Quincy  ti.  Jonea,  70 

White   V.   Yaxoo   City,   27    HI**.    357 ;  HI.  331 ;  h.  o.  20  Am.  Bap.  248.     But  Uia 

Boniie*  ■>.  Mayor,  Ac,,  I  Humph.  408;  St  failoK  to  nae   due   care   and  pmdenm 

tioni*  D.  Gumo,  12  Mo.  414 ;   Taylor  e.  In  grading  may  render  the  ctty  liablBk 

St  Louia,  14  Mo.  20 ;  Schattaer  v.  Kan-  Bloaningtoo  «.  Biokaw,  77  HL  101 
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has  no  limit,  bo  loog  as  it  is  within  the  objects  and  trusts 
for  which  the  power  is  conferred.  An  ordinance  regulating  a 
street  ia  a  leg^slatiTe  act,  entirely  beyond  the  control  of  the 
judicial  power  of  the  State.  But  the  resolution  in  question 
is  not  such  an  act.  Though  it  relates  to  a  street,  and  very  ma- 
terially affects  the  mode  in  which  that  street  is  to  be  used,  yet 
in  its  essential  features  it  is  a  contract.  Privileges  exclusive  in 
their  nature  and  designed  to  be  perpetual  in  their  duration  are 
coaterred.  Instead  of  regulating  the  use  of  the  street,  the  use 
itself  to  the  extent  specified  in  the  resolution  is  granted  to  the 
associates.  For  what  has  been  deemed  an  adequate  considera- 
tion, the  corporation  has  assumed  to  surrender  a  portion  of  their 
municipal  authority,  and  baa  in  legal  effect  ^reed  with  the  de- 
fendants that,  so  far  as  they  may  have  occasion  to  use  the  street 
Cor  the  purpose  of  constructing  and  operating  their  rail- 
road, the  right  to  regulate  *  and  control  the  use  of  that  [*  208] 
street  shall  not  he  exercised.  ...  It  cannot  be  that 
powers  vested  iu  the  corporation  as  an  important  public  trust  can 
thus  be  frittered  away,  or  parcelled  out  to  individuals  or  joint- 
stock  associations,  and  secured  to  them  beyond  control."  > 

So,  it  has  been  held  that  the  city  of  Philadelphia  exercised  a 
portion  of  the  public  right  of  eminent  domain  in  respect  to  the 
streets  witliin  its  limits,  subject  only  to  the  higher  control  of  the 
State  and  the  use  of  the  people  ;  and  therefore  a  written  license 
granted  by  the  city,  though  upon  a  valuable  consideration,  au- 
thorizing the  holder  to  connect  his  property  wilh  the  city  railway 
by  s  turnout  and  track,  was  not  such  a  contract  as  would  prevent 
the  city  from  abandoning  or  removing  the  railway  whenever,  in 
the  opinion  of  the  city  authorities,  such  action  would  tend  to  the 
benefit  of  its  police.' 

While  thns  held  within  the  limitations  which  govern  the  legis- 

1  IfiUwnv.  Sharp,  IT  Barb.  436;  B.O.  16.     In  Milhan  e.  Bharp,  npro,  It  wm 

98Barb.22a,atM]27N.T.611.    Seealto  alto  held  thnt  a  corporatloo,  with  anthor- 

DaTic  D.  Majot,  tc.  of  Neir  York,  14  Itj  ''from  time  to  time  to  r^ipilale  the 

H.  T.  GOB;  Sui«  v.  Hijror.  Ac,  8  Dner,  rate*  of  fare  to  be  charged  for  the  cai- 

119;  Slale  V.  GraTM,  1ft  Md.  361.    Com-  liageof  pmoni,"  conld  not  b^  reK>ltitlon 

pare  Chioago,  &c.  R.  R.  Co.  «.  People,  TS  diveit  iUelf  thereof   a«  to  the  carriagea 

m.  641.    The  conient  of  the  legiihiture  emplojed  on  a  ■lree^railwar. 
In  any  inch  case  woaid  rellere  it  of  all         ■  Branton  v.  Phliadelphin,4T  Penn.St. 

dittcol^,  except  ao  Atr  ■«  qaeitlons  might  839.    Compare  LoniiTille  City  R.  R.  Co. 

ariae  concerning  tiw  right  of  Indiridnal*  e.  Iioniaville,  8  Biuh,  416. 
to  CMnpanaalloD,  a«  to  wbkh  eea  /MM,  & 
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lative  authority  of  the  State,  these  corporations  are  also  entitled 
to  the  protections  and  immunities  which  attend  State  action,  and 
which  exempt  it  from  liability  to  those  who  may  incidentally  suf- 
fer damage  in  consequence.  As  no  State  does  or  can  undertake 
to  protect  its  people  against  incidental  injuries  resulting  from  its 
adopting  or  failing  to  adopt  any  proposed  legislative  action,  so  do 
umilar  injury  resulting  from  municipal  legislative  action  or  non- 
action can  be  made  the  basis  of  a  legal  claim  against  a  municipal 
corporation.  The  justice  or  propriety  of  its  opening  or  discontin- 
uing a  street,  of  its  paving  or  refusing  to  pave  a  thoroughfare  or 
alley,  of  its  erecting  a  desired  public  building,  of  its  adopting  one 
plan  for  a  public  building  or  work  rather  than  another,  or  of  the 
exercise  of  any  other  discretionary  authority  committed  to  it  as  a 
part  of  the  governmental  machinery  of  tlie  State,  is  not  suffered 
to  be  brought  in  question  in  an  action  at  law,  and  submitted  to 
the  determination  of  court  and  jury.*     If,  therefore,  a  city  tem- 

1  In  Griffin  u.  New  York,  9  N.  Y.  450,  demnif/  indifiduili  for  IoaK«  intUined 

469,  in  whiuh  il  was  held  that  an  ectioa  either  from  the  want  of  proper  laws,  or 

would  not  lie  agHinBt  a  city  for  injury  oc-  from  the  inadequate  enforcement  or  la  wa." 

caiioned  by  a  failure  to  keep  ita  >ii«et>  Western  College  c.  CleTeland,  12  Ohio 

free  from  obstruction!,  the  fallowing  re-  St.  376,  3TT.      A  city  having  power  to 

raarke  are  made :   "  The  function*  of  a  grade  and  level  itreets  ii  not  liable  for 

common  council  bb  npplied  to  thii  subject  consequent   dnmage*    to   penons   whoae 

are  those  of  a  local  legiilalnre  within  cer-  lands  are  not  taken.    Rttdcliffe'a  Ex'r*  i>, 

tain  limits,  and  are  not  of  a  character  to  Brooklyn,  4  N.  Y.  196 ;  Smith  v.  Wash- 

render  the  city  responsible  for  the  manner  ingloii,  20  How.  136 ;  Snyder  u.  Rockport, 

in  which  the  authority  is  exercised,  or  in  B  Ind,  237;  Pontiac  o.  Carter.  82  Mich, 

which  the  ordinances  are  executed,  any  164 1   Cole  d.   Muscatine,  14  Iowa.  290; 

more  tlian  the  Stale  would  be  liable  for  '  Russell  v.  Burlington,  30  Iowa,  262 ;  Btu>- 

the  want  of  adeqnale  administrative  laws,  lingtoa  d.  Gilbert,  81  Iowa,  356  ;  Roberts 

or  fhrni  any  imperfections  in  the  manner  a.  Chicago,  !M  III.  249 ;  Delphi  d.  Evan*, 

of  carrying  them  nut."    "  A  doctrine  that  36  Ind,  90  ;  Simmons  v.  Camden,  20  Ark. 

should  bold  tlie  city  pecuniarily  liable  in  2T6  ;   s.  o.  T  Am.  Rep.  620;   Donuau  v. 

sDch  a  case  would  oblige  its  treasury  to  Jacksonville,  18  Fla.  638 ;   a.  c.  T   Am. 

make  good  to  every  citizen  any  toss  which  Rep.  253;  Dore  e.  Hilwaakee,  42  Wis. 

lie  might  sQstAia  forthe  want  of  adequate  108;   Lee  v.  Minneapolis,  22  Minn.  13; 

laws  upon   every   subject   of  municipal  Lynch  d.  New  York,  76  N,  Y.  00;  Checver 

jurisdiction,  and  on  account  of  every  fall-  ti.  Shedd,  13  Blatch.  258.    A  city  is  not 

nro  in  the  perfect  and  inrallible  execution  linble  for  the  destruction  of  a  house  by 

of  those  laws.     There  is  no  authority  for  fire  set  by  (parks  from  tn  engine  which 

sach  a  doctrine,  and  we  ar«  satisfied  it  was  by  its  ordinances  a  nuisance  sabject 

does  not  exist."     So,  where  a  city  was  to  (Lbat«ment,     "  In  the  exercise  of  inch 

■ued  for  an  injury  sustained  in  the  de-  powers  a  <nty  1*  not  bound  to  act  tinleu 

struction  of  property  by  a  mob,  in  conse-  it  chooaes  to  act."   Davis  r.  Montgomery, 

quence  of  the  failure  of  officers  to  give  51  Ala.  t39;  s.  c.  23  Am.  Rep.  546.    Nor 

adequate  protection,  the  court,  in  holding  is  it  liable  for  neglect  to  conatrnct  a  proper 

that  the  HCtlon  will  not  lie,  say:  "It  is  system   of  drainage,  In  eonaeqaence  of 

not  the  policy  of  the  Kov«mmettt  to  fn-  which  plaintia'a  stoi*  was  overflowad  in 
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porarily  snspends  useful  legislation ; '  or  orders  and  constructs 
pablio  worltB,  from  which  incidental  injury  results  to  individuals ;" 
or  adopts  unsuitable  or  insufficient  plan^  for  public  bridges,  build- 
ings, sewers,  or  other  public  works;*   or  in  any  other  manner, 

in  extrurdinatj  raio.     Can  v.  Northern  AugutU,  66  Ga.  376 ;  a.  a.  88  Am.  Sep. 

Liberties,   SS   PenD.   St   S24 ;    Flagg  d.  T8T.    A  dty  is  not  liable  for  a  loai  bj  fire 

WMCMter,  13  Gray,  601.  which  might  hare  been  preTsnted  if  the 

A  city  ii  not  liable  for  tlie  failure  to  city  had  not  cat  off  the  water  from  one  of 

proTiJe  a  proper  water  supply  for   the  ita  hydrants.    TainCer  v.  Worcealer,  123 

cztinKcUbmeat  of  Srei.     Grant  r.  Erie,  Maas.  811. 

SO  Penn.  St.  4'20;  a.  o.  8  Am.  Rep.  272;  *  Brewateru.  Davenport. 61  Iowa, 427; 
Tainier  p.  Worcemer,  123  Mnu.  311 ;  a.  c  Wehn  v.  Commiaaionen,  5  Neb.  494 ;  a,  c. 
25  Am.  Rep.  90 ;  nor  for  the  inefficiency  26  Am.  Rep.  497  (caie  of  a  jail,  com- 
at  iti  Bremen ;  Wheeler  e.  Cincinnati,  19  plained  of  ai  offentive  in  the  neighbor- 
Ohio  St.  19;  B.C.  2  Am.  Rep.  sea;  Patch  hood);  Carroll  v.  St.  Louis,  4  Mo.  Ap. 
*.  CoTington,  17  B.  Hon.  722;  Green-  191;  Saiton  c.  St.  Joseph,  60  Mo.  163; 
wood  e.  Louiiville.  18  Biuh,  226  ;  a.  c.  26  Wicka  r.  De  Witt,  54  Iowa,  130 ;  Wiille  v. 
Am.  Bep.  263;  Haffbrd  u.  New  Bedford,  Taioo  CItj,  27  Miss.  357;  Vincennes  v. 
la  Gray,  297 ;  Fisher  v.  Boslon,  104  Mass.  Richards,  28  Ind.  381. 
87 ;  B.  c.  6  Am.  Rep.  136 ;  JeweK  v.  New  >  Mills  v.  Brooklyn,  82  N.  Y,  489 ; 
BaTen.  88  Coon.  368;  Torbnsh  t..  Nor.  Carr  «.  Northern  Liberties,  36  Penn.  St. 
wich,88Conn.  226;  B.G.  9  Am.Kep.396;  824;  Fair  r.  Philadelphia.  88  Penn.  St 
Howard  p.  San  Francisco.  61  Cal.  62;  .W9;  Collins  e.  Philadelphia,  93  Penn. 
Helie>ri<.  Bedaiia.SS  Mo.  169;  s.  c.  14  Am.  St  272;  Lynch  o.  New  VaTlc,  76  N.  Y. 
Rep.  444 ;  McKeona  v.  St  Loois,  6  Mo.  60 ;  Larkin  b.  Saginaw.  11  Mich.  88 ;  De- 
App.  320;  nor  for  not  preventing  "coast-  troit  c.  Beckmiin,  34  Mich.  125;  Laming 
jng"  in  its  streets,  to  the  injurr  of  indi-  o.  Toolan,  87  Mich.  152;  Foster  i..  St. 
Tfdnals:  Shepherd  v.  Chelsea,  4  Allen,  Louis,  4  Mo.  App.  664;  Denver  D.Capelll, 
118;  merce  tr.  New  Bedford,  129  Mas*.  4  Col.  26 ;  s.  c.  84  Am.  Rep.  62 ;  Allen  c. 
6S4;  Ray  «.  Hancliester.  46  N.  H.  59;  Chippewa  Falls  (Wis.),  B  N.  W.  Rep. 284; 
AltTatcrc.  Baltimore. 31  Md. 462;  Hutch-  MuCIore  v.  Redwing  (Minn.),  9  N.  W. 
inaon  v.  Concord,  41  Vt.  271;  Calwell  e.  Eep.  767  ;  French  r.  Boston,  129  Mass. 
B>HitM,61IoHa,a87;B.a.83Am.Rep.l54;  692;  a.  c.  37  Am.  Rep.  393.  In  Hills  o. 
Schnlti  r.  Milwaukee.  49  Wis.  264;  s.  c.  Boston,  122  Mass.  844;  e.  c.  23  Am.  Rep. 
16  Am.  Rep.  779;  nor  for  fitting  a  path  tbr  832,  a  child  attending  one  of  the  public 
*'caaBting"inpublicgronnds.whereacol-  «chaots  in  the  third  story  of  a  icliool 
IlslonocciinwithapenonpiSBingit;Steele  bnilding  TeD  over  the  railing  (o  [he  stAir- 
s.  Boston,  128  Maas.  688 ;  nor  for  failure  CAse.  and  brought  suit  for  the  consequent 
lo  light  the  streets  infflclenCly:  Freeport  injury,  alleiting  that  the  railing  was 
p.  Isbell,  88  III.  440 ;  a.  c.  26  Am.  Rep.  made  dangerously  low.  The  court  held 
407;  see  Randall  n.  Railroad  Co.,  106  Mass.  no  such  action  maintainable,  and  asserted 
Z76 ;  8.  o.  8  Am.  Rep.  327  ;  nor  for  grant-  the  "  general  doctrine  that  n  prirate  ac 
ing  to  a  railroad  a  right  of  way  along  one  tion  csnnot  be  maintained  against  a  town 
of  ita  streets  :  Davenport  v.  Stevenson,  or  other  7i«in'  corporntton  for  a  neglect  of 
3*  Iowa,  226;  Frith  v.  Dubnqne,46  Iowa,  corporate  dutv,  unless  such  action  Is  glv- 
406;  Stevenson  0.  Lexington,  60 Mo.  157;  en  by  statute;"  citing  White  u.  Phlllipa- 
Dor  for  failure  to  enact  proper  ordinances  ton.  10  Met  108 ;  Sawyer  n.  Nortlifield,  7 
ftw  keeping  its  sidewalks  in  repair,  or  to  Cnsh.  490;  Reed  v.  Belfiist,  20  Me.  246; 
enfom  them  if  enacted :  Cole  r.  Medina.  Eastman  ti.  Meredith.  86  N.  H.  284 ;  Hyde 
»7  Barb.2ia  n.  Jamaica. 27  Vt448;  Chidsey  v.  Csn- 

>  Such  as  an  ordinance  forbidding  Are-  ton,  17  Conn.  476;  Taylor  r.  Peckham,  8 

works  within  a  ril? :  Hill  ■>.  Charlotte.  72  R.  I.  849 ;  s.  c.  6  Am.  Rep.  678 :  Barilelt 

v.  C  66;  a.  a.  21  Am.  Rep.  461 ;  or  for-  v.  Croxier,  17  Johns.  439 ;  Freeholders  v. 

biddfaiK  cattte  rmmiDK  at  large :  Riven  r.  Sussex,  18  N.  J.  108;  Wattnglee  r.  Lo* 
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through  the  exercise  or  failure  to  exercise  ita  political  authority, 
causes  incidental  injur;  to  individuals,  an  action  will  not  lie 
for  such  injury.  The  reason  is  obvious.  The  maintenance  of 
.  such  an  action  would  transfer  to  court  and  jury  the  discretion 
which  the  law  vests  in  the  municipality,  but  transfer  them  not 
to  be  exercised  directly  and  finally,  but  indirectly  and  partially  by 
the  retroactive  effect  of  punitive  verdicts  upon  special  complaints. 
The  probable  consequence  is  well  stated  in  a  case  in  which  action 
wag  brought  against  a  city  for  neglect  to  construct  a  proper  sys- 
tem of  drainage.  "  Any  street  may  be  complained  of  as  being  too 
steep  or  too  level ;  gutters  as  being  too  deep  or  too  shallow ;  or 
as  being  pitched  in  a  wrong  direction ;  and  there  may  be  evi- 
dence that  these  things  were  carelessly  resolved  upon,  and  then 
a  tribunal  that  is  foreigo  to  the  municipal  system  will  be  allowed 
to  intervene  and  control  the  town  officers.  And  the  end  is  not  yet ; 
for  if  a  regulation  be  altered  to  suit  the  views  of  one  jury,  the 
alteration  may  give  rise  to  another  case,  in  which  the  new  regula- 
tion will  be  likewLie  condemned.  This  theory  b  so  vicious  that 
it  cannot  possibly  be  admitted."^  The  alternative  is  —  and  the 
only  course  consistent  with  principle  —  to  leave  the  municipal 
corporation  to  judge  finally  in  the  exercise  of  such 
[*209]    political  power  as  has  been  confided  to  it.*     *And  as 

AnRelM,  46  Cal.  86 ;  Highw«7  Commli-  >  Cktt  o.  Nartiiem  Llbeitlei,  86  Peon, 

liooen  D.  Martin,  4  Mich.  567,  uid  •  greftt  St.  824,  82B.    See  DfltroU  v.  Bedaawa,  84 

number  of  otlier  cose*.    It  i«  alio  «aid  in  Mich.  126. 

the  lame  com  that,  in  Muuchiuetti,  the  *  LoaUvllle  v.  Hyatt,  2  B.  Hon.  177 ; 
aaiDe  doctrine  ii  applied  to  incorporated  s,  c  iJ6  Am.  Dec.  584.  Cities  are  nnder 
citiei.  See  further  Hyde  v.  Jamaica,  27  a  political  obligalion  to  open  inch  itreeti 
Vt.  443 ;  Bute  v.  Bnrlin^n,  Sa  Vt.  621 ;  and  build  luch  markec-bouiea  m  the  con- 
Chldiey  If.  Canton,  17  Conn.  476 ;  Taylor  venience  of  the  coniiDnnity  leqnirei ;  hut 
t>.  Peckham,  S  R.  L  349  ;  b.  o.  6  Am.  they  cannot  be  compelled  to  perform 
Rep.  67S.  ir  the  water  of  a  atream  be-  theae  dnlin,  or  be  held  reiponiible  for  tha 
come*  poUatad  by  the  emptying  into  it  non-performance.  Joiiet  r.  Verier,  B5 
of  city  lewen,  lo  that  a  riparian  ptopn-  III.  &S.  See,  further,  Little  Rock  d.  Wll- 
etor  cannot  use  it  In  hii  biuineae  a«  he  lis,  37  Ark.  572 ;  Duke  d.  Rome,  20  Oa. 
has  been  accustomed  to  do,  he  Cknnot  636;  Tate  n.  Railroad  Co.,  64  Mo.  149; 
recover  ajcainst  the  cit;  for  the  pollution,  Bennett  v.  N^w  Orieaoi,  14  Id.  Ann.  120 ; 
to  far  as  it  is  altribaUble  (o  the  plan  of  Commissioiwrs  v.  Duckelt,  20  Md.  468 ; 
sewerage  adopted  hy  the  cit;,  but  he  can  Randall  b.  EMtern  R.  Corp.,  100  Has*. 
recover  so  fitr  as  It  i«  attributable  to  the  279 ;  Bngbee  v.  Baltimore,  Tane/,  243 ; 
improper  Mnstructlnn  or  nnreaaonable  'Wcighlman  o.  Waahinglon,  1  Black,  89. 
use  of  the  sewers,  or  the  negligence  or  But  thii  doctrine  does  not  deprive  an  In- 
other  fault  of  the  citj  in  the  care  and  dividoal  of  remedy  when  hj  retuon  of  tlte 
management  of  them.  Herrifleld  n.  Wor-  negligent  conslnictlon  of  a  public  work 
ceeter,  110  Maas.  216 ;  i.  c.  14  Am.  Rep.  his  pn^rt^  is  Injnred,  or  when  the  ne- 
5BS,  dtlng  Emeiy  p.  Lowell,  104  Mass.  CMcar;  result  of  its  constroction  Ea  to 
18;  Child  o.  Boston,  4  Allen,  41.  flood  or;Otbar«iH  injora  bb  pioptrQ' in 
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the  State  is  not  responsible  for  the  acts  or  neglects  of  pub- 
lic officers  in  respect  to  the  duties  imposed  upon  them  for 
the  public  benefit,  so  one  of  these  corporations  is  not  liable  to 
private  suite  for  either  the  Qon-performaoce  or  the  negligent 
performance  of  the  public  duties  which  it  is  required  to  assume, 
and  does  assume,  for  the  general  public,  and  from  which  the 
corporation  itself  receives  neither  profit  oor  special  privilege.' 
And  the  same  presumption  that  legislative  action  has  been  de- 
vised and  adopted  on  adequate  information  and  under  the  influ- 
ence of  correct  motives,  will  be  applied  to  the  discretionary  action 

•  DianiiM'  that  would  render  k  prirate  in-  or  for  their  negligence :  Pollock'*  Adni'r. 

dividual  liable.     See  Vaa  Pelt  d.  Daven-  r.   LoiiiiTiUe,   18    Bush,    ^1 ;   a.   o.  26 

port.  40  Iowa,  306 :  s.  c.  20  Am.  Rep.  622,  Am.  Rep.  2eO,  and  note  ;  Little  v.  Had!- 

and  note,  p.  636 ;  Herrifleld  d.  Worcetter,  ion,  49  WU.  605 ;  or  fbr  the  torta  of  oth- 

110  MaM.  21Q;   R.  c.  14  Am.  Rep.  592;  er  offlcen:   Hunt  d.  Boonrille,  66  Mo. 

Weymann  s.  JeSenon,  61  Ho.  66  ;  Uoion  620  ;  s.  c.  27  Am.  Rep.  299  ;  Wallace  b. 

n.  Dnrke*.  38  N.  J.  21 ;  Hewiaon  r.  New  Menaiha,  48  Wli.  79 ;  a.  o.  88  Am.  Rep. 

Haren,  S7  Coon.  476 1  i.  o.  9  Am.  Sep.  804;  Tnutee*  r.  Schroeder.  58  111.  868; 

312;   Ilinei  ■>.  Lockport,  GO  N.  T.  236 ;  Cumberland  v.   WiUiioo,  50    Md.    188; 

Weightman  c.  Wathington,  1  Black.  30 ;  Coonej  n.  Hartland,  95  III.  616 ;  or  for 

Simmer  d.  St.  Paul,  23  Htnn.  406 ;  Ron  v.  their  enon  or  oeglecli :  Wallace  k.  Hen- 

ainton,  4eiawa,eD6;  Inraan  r.  Tripp,  11  aaha,48  Wia.  78;  a.  c.  83  Am.  Rep.  804; 

R.  1.620;  Damonru.  L7oniClt7,44Iowa,  OoUioi  ti.  Philadelphia,  93  Penn.  St.  272; 

716;  Thnnton  b.  Sl  Jo»eph,  61  Mo.  510;  Hart  v.  Bridgepon,  IS   Blatch.  289:   or 

■.a.  11  Am.  Rep. 468;  Little  Hock  V.  Willi*,  for  illegal  action  of  offlcen  nnder  an  ille- 

ZT  Ark.  672.     If  a  city  cnti  a  lewer  in  gal  ordinance  :  Trammell  d.  RnuelWlllo, 

■Itch  a  manner  as  to  caiue  the  collection  34  Ark.  105 ;  b.  c.  S6  Am.  Rep.  1. 

of  a  targe  quantity  of  water  which  other-  ■  Eastman  ■>.  Mendith,  86  If.  H.  284 ; 

wiae  would  not  have  flowed  there,  and  to  Hill*t>.Boaton,122Ha**.844;  i.c.B^Am. 

cait  it  upon  the  premiie*  of  an  individ-  Rep.  332.     A  city  U  not  liable  for  the 

nal  to  hi*  injniy,  thi*  ti  a  treipa**  for  negligent  management  of  it*   hoapitali: 

which  the  city  la  liable.    Athley  v.  Port  Richmond  v.  Long,  17  Oratt.  876;  or  a 

Huron,  35  Mich.  296,  citing  many  caaea.  county  for  penonal  injurie*  cnat^iwd  by 

See  al*o  Bloomington  v.  Brokaw,  77  IN.  reaion  of  the  imperfect  oonatmction  of 

194 ;  Elgin  e.  KimbaU,  00  111.  860 ;  Dixon  its  cootl-lioiu*.      Kincaid  o.  Hardin,  C8 

V.  Baker,  66  111.  618 ;  *.  o.  16  Am.  Rep.  Iowa,  430 ;  a.  c.  38  Am.  Hep.  236 ;  Hollen- 

GOl ;  Rowe  d.  PorUmonth,  66  S.  H.  291 ;  beck  v.  Winnebago  Co.,  96  III.  148 ;  a.  o. 

a.  C.  22  Am.  Rep.  464 ;  Bonon  v.  Chatta-  36  Am.  Rep.  161.     Bee.  further,  Little  t>. 

Dooga,  7  Lm,789;  Rhode*  v.  Clereland,  Madiaon,  49  Wia.  605;  *.  c.  35  Am.  Rep, 

10  Ohio,  169 ;  a.  o.  36  Am.  Dec.  62.    A  798;   Wiion  v.  Newport  (R.  L  Sup.  Ct.), 

diy  i»  not   liable   tot  the  torta  of  ita  26  Alb.  law  Jour.  208 ;  Dawaon  n.  Aure- 

pollce  ofioera:  Cook  v.  Macon,  64  Qa.  Una  (Mich.),  13  N.  W.  Rep.     And  com- 

468 ;    H'Elroy    a.  Albany,  65   Ga.  887 ;  par«  pnl  •247  to  •^es,  and  note*.    But  in 

•.  a.  88  Am.  Rep.  791 ;  Grumbine  v,  Waah-  the  management  of  the  prirate  property 

ingtoD,  2  UcArthnr,  578 ;  a.  c.  29  Am.  held  by  the  corporation  for  It*  own  proAt 

Rep.    626 ;    Harmau   v.   Lynchburg,    33  or  adTantage,  it  i*  held  to  the  «un«  ra- 

Oratt  87;  Buttrick  v.  Lowell,  1  Allen,  iponiibility  withprlTateciUieni.  Hoalton 

172;  Elliott  V.  PhiUdelphla,  76  Penn.  St.  v.  Scarborough,  71  He.  267 ;  s.  c.  86  Am. 

847 ;  Norriatown  c.  Pltzpatrick,  94  Penn.  Rep.  806,  and  ca*M  dted. 
St  181 ;  CalweU  r.  Boone,  61  Iowa,  687; 
17 
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of  municipal  bodies,  and  of  the  State  le^slature,  and  will  preclude, 
in  the  one  case  as  in  the  other,  all  collateral  attack.  ^ 

Among  the  implied  powers  of  such  an  oi^nizatioii  appears  to 
be  that  of  defending  and  iudemnifyiDg  Its  officera  where  they  have 
incurred  liability  in  the  bona  fide  dischargeof  their  duty.  lb  has  been 
decided  in  a  case  where  irregularities  had  occurred  in  the  assess- 
Rieut  of  a  tax,  in  consequence  of  which  the  tax  was  void,  and  the 
aiiseasora  had  refunded  to  the  persona  taxed  the  moneys  which 
had  been  collected  and  paid  into  the  town,  county,  and  State 
treasuriea,  that  the  town  had  authority  to  vote  to  raise  a  sum  of 
money  in  order  to  refund  to  the  assessors  what  had  been  so  paid 
by  them,  and  that  such  vote  was  a  legal  promise  to  pay,  on  which 
the  assessors  might  maintain  action  against  the  town.  "The 
general  pui-pose  of  this  vote,"  it  was  said,  "  was  just  and  wise. 
The  inhabitants,  finding  that  three  of  their  townsmen,  who  had 
been  elected  by  themselves  to  an  office,  which  they  could  not, 
without  incurring  a  penalty,  refuse  to  accept,  had  innocently  and 
inadvertently  committed  an  error  which,  in  stnctness  of  law,  an- 
nulled their  proceedings,  and  exposed  them  to  a  loss  perhaps  to 
the  whole  extent  of  their  property,  if  all  the  inhabitants  individ- 
ually should  avail  themselves  of  their  strict  legal  rights,  —  find- 
ing also  that  the  treasury  of  the  town  had  been  supplied  by  the 
very  money  which  these  unfortunate  individuals  were  obliged  to 
refund  from  their  own  estates,  and  that,  so  far  as  the  town  tax 
went,  the  very  persons  who  had  rigorously  exacted  it  from  the 
assessors,  or  who  were  about  to  do  it,  had  themselves  shared  in 
due  proportion  the  benefits  and  use  of  the  money  which  had  been 
paid  into  the  treasury,  in  the  shape  of  schools,  highways,  aiid 
various  other  objects  which  the  necessities  of  a  municipal  institu- 
tion call  for,  —  concluded  to  reassess  the  tax,  and  to  provide  for 
its  assessment  in  a  manner  which  would  have  produced  perfect 
justice  to  every  individual  of  the  corporation,  and  would  have  pro-, 
tected  the  assessors  from  the  effects  of  their  inadvertence  in  the 
asseesraent  which  was  found  to  be  invalid.  The  inhabitants  of 
the  town  had  a  perfect  right  to  make  this  reassessment,  if  they 
had  a  right  to  raise  the  money  originally.  The  necessary  sup- 
plies to  the  treasury  of  a  town  cannot  be  intercepted,  because  of 

1  MilhtoF.  Sharp,  16  B«rb.  163;  Hew  Fr««port  d. M»rk«, 69 Penn.  8t  2G8.  Con- 
Tork.  &c.  R.  R,  Co.  e.  Sew  Tork,  1  Hil-  pare  State  «.  CincUiiiati  Oaa  Co.,  18  OhiOk 
ton,  662 ;  Bu«U  v.  BaU,  20  Iowa,  S82 ;     St  262. 
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(ui  inequality  id  the  mode  of  apportioning  the  sam  upon  the  indi- 
Tiduals.  Debts  roust  be  incurred,  duties  must  be  per- 
fonned,  by  every  town;  'the  safety  of  each  individual  [*  210] 
depends  upon  the  execution  of  the  corporate  duties  and 
trusts.  There  is  and  must  be  an  inherent  power  in  every  town  to 
bring  the  money  necessary  for  the  purposes  of  its  creation  into 
the  treasury ;  and  if  its  course  is  obstructed  by  the  ignorance  or 
mistakes  of  its  agents,  they  may  proceed  to  enforce  the  end  and 
object  by  correcting  the  means  ;  and  whether  this  be  done  by  re- 
sorting to  their  original  power  of  voting  to  raise  money  a  second 
time  for  the  same  purposes,  or  by  directing  to  reassess  the  sum 
before  raised  by  vote,  is  immaterial ;  perhaps  the  latter  mode  is 
best,  at  least  it  is  equally  good."  ' 

It  has  also  been  held  competent  for  a  town  to  appropriate 
money  to  indemnify  the  school  committee  for  expenses  iocnrred 
in  defending  an  action  for  an  alleged  libel  contained  in  a  report 
made  by  them  in  good  faith,  and  in  which  action  judgment  had 
been  rendered  in  their  favor.'  And  although  it  should  appear 
that  the  officer  had  exceeded  his  legal  right  and  authority,  yet,  if 
he  has  acted  in  good  faith  in  an  attempt  to  perform  his  duty,  the 
town  has  the  right  to  adopt  his  act  and  to  bind  itself  to 
indemnify  him.'     *  And  perhaps  the  legislature  may    [•  211] 

iPerPurlw,  Ch.  J.,  in  Nelion  v.  Mil-  oDenden  within  ita  Umlta;  tot  iti  prom- 
ford,  7  nek.  IB,  28.  See  alio  Biker  v.  ite  to  reward  an  officer  for  that  which, 
Windham,  13  Me.  74 ;  Faller  v.  Groton,  11  without  luch  reward,  it  wa*  bli  datj  to 
Graj,  S40 ;  Board  of  Commiiiionen  v,  do,  ii  Tidd.  Dillon,  Hun.  Corp.  f  91,  and 
Laou,  93  U.  S.  Rep.  IDS;  State  d.  Ham-  casM  cited.  And  lee  note,  p.  212,  xtpra. 
monton,  38  N.  J.  430 ;  8.  c.  20  Atn.  Rep.  »  Puller  p.  InhabLUnti  of  Groton,  11 
404.  The  daty,  however,  mint  hare  Graj-,  840.  See  alao  Hadwll  v.  InhaU- 
been  one  auttiorized  by  law,  and  the  mat-  tanti  of  Hancock,  S  Gray,  526 ;  Fike  v. 
ter  one  in  wliich  the  corporation  had  an  Middlelon,  12  N.  H.  278. 
Intereit.  Gregory  b.  Bridgeport,  41  Conn.  •  A  aurreyor  of  Iifgliwayi  cut  »  drata 
76 ;  B.  o.  19  Am.  Hep,  486.  In  Briilol  v.  fbr  the  purpose  of  raising  a  \egeil  queitiOD 
Jolmaon,  Si  Mich.  128,  It  appeared  that  »  ai  to  the  boundi  of  the  highway,  and  the 
townahip  treaanrer  had  been  robbed  of  town  appointed  a  committee  to  defend, 
town  moneys,  bnt  bad  acconnted  to  the  an  action  braoght  against  the  aurreyor 
townihip  tlierefur.  An  act  of  the  legfi-  therefor,  and  Toted  to  defray  theexpensea 
latare  was  then  obtained  tor  refiinding  Incurred  by  thecommitlee.  Bytheconrt; 
thii  (um  lo  him  by  tax.  Held,  not  jui-  "It  la  the  dnty  of  a  town  to  repair  all 
tilled  by  the  conatitntion  of  the  Slate,  highway*  within  it*  bounda,  at  the  ex- 
wblcb  forUd*  the  allowance  of  demand*  penae  of  the  inhabitant*,  so  that  the  lama 
a^nit  the  pnblic  by  the  legislature.  See  may  beaafband  convenient  fortraTellen; 
People  B.  Superrlsor  of  Onondaga,  16  and  we  think  ft  hat  the  power,  ai  incident 
Ulch.  254.  to  this  duty,  to  indemnify  the  snrTeyor, 

A  mnnldpal  corporation,  it  Ii  taid,  or  other  agent,  against  any  charge  or  Ita- 

may  offer  reward*  for  the  detection  of  bllity  he  may  incar  in  the  bam  fik  dl*- 
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eveD  have  power  to  compel  the  town,  in  such  a  case,  to  reimburse 
its  officers  the  expenses  incurred  by  tbem  in  the  honest  but  mis- 
taken discharge  of  what  thej  believed  to  be  their  dutji  DOtwitb- 
standiDg  the  town,  hj  vote,  has  refused  to  do  ao.' 


Qmttruetion  of  Mumeipal  Poteen. 

The  powers  conferred  upon  municipalities  must  be  construed 
with  reference  to  the  object  of  their  creation,  namely,  as  agencies 
of  the  State  in  local  government.^    The  State  can  create  them 

charge  of  thii  daty,  Blthoagh  it  may  turn  >  OuUford  e.  Superrlion  of  Cbentuigti, 

out  on  InTealigttlon  thai  be  miitook  bii  13  K.  T.  14S.    Bee  thii  caae  commented 

legal  righti  and  autlioritj'.     The  act  hj  upon  by  Ljhir,  J.,  to  State  ■■  Tappan,  29 

which  the  *nrTe;or  incurred  a  liability  Wii.  664,  680.     On  the  page  last  men- 

wai  the  digging  a  ditch,  at  a  drain  for  tinned  it  i»  aaid  :  "  We  hare  aeen  no  caae, 

the  secnrity  of  the  highway;   and  if  it  except  in  the  court*  of  New  York,  which 

wai   done  for  the  pnrpoie  of  railing  a  lioldi  that  inch  moral  obligation  gives  the 

legal  queition  as  to  the  bounds  of  the  legislature  power  to  compel  payment" 

highway,   as   the   defendants  offered   to  The  case  in  New  York  is  referred  to  as 

proTe  at  the  trial,  tlie   town  had,  net-  antliority   in'  New  Orleans  «.  Clark,  96 

ertheless,  a  right  to  adopt  the  act,  for  U.S. 614.  Where  officer*  make  them  seWn 

Ihey  were  interested  in  the  sutyect,  be-  liable  to  penalties  for  refusal  to  perfonn 

iog  bound  to  keep  the  highway  in  repair,  daty,  the  corporation  has  no  aathority  to 

They  had,  therefore,  a  right  to  dete>  indemnify  them.     Halslead  b.  Mayor,  ftc. 

mine    whetlier   they  would    defend   the  of  Hew  York,  8  N.  Y.  480;   Merrill  v. 

■urreyoFor  not;  and  having  determined  FlainBeld,  45  N.  H.  12S.      See  Frost  r. 

the  question,  and  appointed  the  plaintiffs  Bdmont,  6  Allen,  1G2j   People  r.  I^w- 

a  committee  to  carry  on  the  defence,  they  rence,  6  Hill,  S44 ;  Vincent  r.  Nantocket, 

cannot  now  be  allowed  to  deny  their  lia-  12  Cush.  103. 

bility,  after  tlie  committee  have  paid  the  *  A  somewhat  peculiar  question  waa 

cba^ei  incurred  nnder  the  authority  of  ItiTOlved  in   the  case  of  Jones  t.  RiiJt- 

the  town.     Tlie  town  had  a  right  to  act  mond,  18  Gratt  617.     In  anticipation  of 

on  the  BUbject.niatter  which  was  witliin  the  evacuation  of  the  city  of  Richmond 

their  juriidlcllon;    and   tbeir  votes  are  by  tlie  Confederate  authorises,  and  under 

binding  and  create  a  legal  obligation,  al-  the  apprehension  that  scene*  of  disorder 

though  they  were  under  no  previous  obU-  might  fallow  which  would  he  aggravated 

gation  to  indemnify  the  surveyor.    That  by  the  opportunity  to  obtain  intoxicating 

town*  have  an  authority  to  defend  and  liquors,  tlie  common  council  ordered  tlie 

indemnify  their  agents  who  may  incur  seizure  and  deatruclion  of  all  incli  liquor* 

a  liability  by  an  inadvertent  error,  or  in  within  the  city,  and  pledged  the  faith  of 

the  performance  of  their  duties  imposed  the  city  to   the   payment  of  ttie  value, 

on  them  by  law,  i*  fully  maintained  by  The  Court  of  Appeals  of  Virginia  after- 

the  case  of  Nelson  d.  Miltord,  T  Hck.  18."  wards  decided  that  the  city  might  be  held 

Bancroft  r.  Lynnfleld,  18  Pick.  565,  668.  liable  on  the  pledge  in  an  action  of  aa- 

And  see  Brigg*  d.  Whipple,  8  Vt.  95;  sumpsit.    fiiw«,  J.,  says:  "By  its  charter 

Sherman  v.  Carr,  8  R.  I.  481.   A  collector  the   eoundl    is   specially  empowered  to 

may  be   indemnified   for   public   money  'pass  all  by-laws,  rules,  and  regulations 

■tolen  from  him.    Field*  o.  Highland  Co.  which  they  shall  deem  necetaary  for  the 

Commissi  oners,  3B  Ohio  St.  476.     Com-  peace,  comfbrt,  convenience,  good  order, 

pare  Briatol  r.  Johnson,  84  Mich.  123.  good  moral*,  health,  or  safety  of  said  city . 
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for  no  other  purpose,  and  it  can  confer  powers  of  government  to 
no  other  end,  without  at  once  coming  in  conflict  with  the  consti- 
tutional maxim,  that  legislative  power  cannot  be  delegated,  or 
with  other  maxima  designed  to  confine  all  the  agencies  of  gov- 
emmeot  to  the  exercise  of  their  proper  functioos.  And  wherever 
the  municipallt;  shall  attempt  to  exercise  powers  not  withia  the 
proper  province  of  local  self-government,  whether  the  right  to  do 
so  be  claimed  under  express  legislative  grant,  or  by  implication 
from  the  charter,  the  aot  must  be  considered  as  altogether  ultra 
t>i>«>,  and  therefore  void. 

A  reference  to  a  few  of  the  adjudged  cases  will  perhaps  best 
illustrate  this  priuciple.  The  common  council  of  the  city  of 
Buffiilo  undei-took  to  provide  an  entertainment  and  ball  for  its 
citizens  and  certain  expected  guests  on  the  4th  of  July,  and  for 
that  purpose  entered  into  contract  with  a  hotel-keeper  to  provide 
the  entertainment  at  his  house,  at  the  expense  of  the  city.  The 
entertainment  was  furnished  and  in  part  paid  for,  and  'suit  was 
brought  to  recover  the  balance  due.  The  city  had  authority 
under  its  charter  to  nuse  and  expend  moneys  for  various  specified 
purposes,  and  also  '*  to  defray  the  contingent  and  other  expenses 
of  the  city."  But  providing  an  entertainment  for  its  citizens  is 
no  part  of  municipal  self-government,  and  it  has  never 
been  considered,  *  where  the  common  law  has  prevailed,  [*  212] 
that  the  power  to  do  so  pertained  to  the  government  in 
any  of  itd  departments.  The  contract  was  therefore  held  void,  as 
not  within  the  province  of  the  city  government^ 

or  of  tba  people  or  property  therein.'  It  adopt  the  Utter  mode,  make  ft  a  matter  of 
b  bard  to  conceiTe  of  larger  tenna  tbr  the  contract,  and  approach  their  dtiiena,  not 
gnuit  of  lOTerei^  legiilatiTe  power*  to  at  treapataere,  but  irtlh  theamicableprof- 
tha  tpeclfled  end  than  tlioae  thua  em-  Ter  of  a  formal  receipt  and  the  plighted 
plofed  Id  the  charter ;  and  thej  muat  be  (aith  of  the  cit^  for  the  pafTnent.  In  thia 
taken  bj  neceaaarj  and  unaTwdable  In-  they  *e«>m  to  me  to  be  well  juitlAed," 
teodinent  to  comprise  the  powen  of  eml-  Judge  Dillon  doubt*  the  aoundne**  of  thte 
Dent  domain  wllhin  thne  limit*  of  pre-  deciiton.  Dillon,  Mud.  Corp.  f  871,  note, 
■cribed  juriadicllon.  Tbere  were  two  The  cate  aeenu  to  n*  analo^u*  In  prind- 
modee  open  to  the  council ;  tint,  to  direct  pie  to  that  of  the  dettrnction  of  bulldiog* 
tiie  deitructiDn  of  theie  itore*,  leaving  to  itop  the  progresi  of  a  fire.  In  each 
(lie  queillon  of  the  cit;'*  liabililf  therefor  caie  prirate  property  1*  deitroyed  to  an- 
te be  afterwards  litigated  and  determined ;  ticipate  and  prevent  an  impending  public 
or,  lecondl;,  a«*nming  tbelr  liability,  to  calamity.  Buepoat,  pp.  •626,  'SM. 
contract  for  the  value*  destroyed  under  i  Hodge*  b.  BuffUo,  2  Denio,  110.  See 
their  order*.  Had  they  punned  the  Srtt  alio  the  caae  of  New  London  d.  Brainard, 
mode,  the  corporation  would  have  been  32  Conn.  GG2,  which  follow*  and  approve* 
liable  in  an  action  of  Ireipaii  for  the  thi*  caae.  The  caae*  differ  In  thi*  only  : 
;  bnt  tb«7  thongbl  proper  la  that  in  the  flni  lult  wu  broagfat  to  en- 
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The  supervisors  of  the  city  of  New  York  refused  to  perform  a 
duty  imposed  upou  them  by  law,  and  were  proiiecuted  severally 
and  judgment  recovered,  for  the  penalty  which  the  law  imposed 
for  such  refusal.  The  board  of  supervisors  then  assumed,  on  be* 
half  of  the  city  and  county,  the  paymaut  of  these  judgments, 
together  with  the  costs  of  defending  the  suite,  and  caused  drafts 
to  be  drawn  upon  the  treasurer  of  the  city  for  these  amounts.  It 
was  held  that  these  drafte  upoo  the  public  treasury  to  indemnify 
officers  for  disregard  of  duty  were  altogether  unwarranted  and 
void,  and  that  it  made  no  difierence  that  the  officen)  bad  acted 
conscientiously  in  refusing  to  perform  their  duty,  and  in  the  hon- 
est belief  that  the  law  imposing  the  duty  was  unconstitutional. 
The  city  had  no  interest  in  the  suite  against  the  supervisors,  and 
appropriating  the  public  funds  to  satisfy  the  judgmente  and  costs 
was  not  within  either  the  express  or  implied  powers  conferred 
upon  the  board.'  It  was  in  fact  appropriatiog  the  public  money 
for  private  purposes,  and  a  tax  levied  therefor  must  consequently 
be  invalid,  on  general  principles  controlling  the  right  of  taxation, 
which  will  be  considered  in  another  place.  In  a  recent  case  in 
Iowa  it  is  said :  "  No  instance  occurs  to  us  in  which  it  would  he 

force  the   illegal  contract,  vliile  in  tbe  merely  doing  hii  duty.    Fool  v.  Boston, 

second  the  vity  itsb  enjcnned  from  pnying  6  Cnsli.  219.    See  Stamp  e,  Casi  Countj 

DTSr  moDeyt  which  it  had  appropriated  (Mich.),  11  S.  W.  Kep.  183.    Nor,  under 

for  the  purposes  of  the  celebration.    The  iti  general  authority  to  raise  money  for 

csson  or  Tash  b.  Adams,  10  Ciuh.  262;  "necessary  town  charge*,"  is  a  town  an- 

Hood  P.  Lynn,  1  Allen,  lOS,  and  Austin  i>.  thorized  to  raise  and  expend  moner*  to 

Coggestiali,  12  R.  I.  320;   b.  c.  84  Am.  send  lobbyieta  to  the  legislature.    Frauk- 

Hep.  648,  are  to  the  same  effect.   A  town,  fort  ».  Wlnleiport,  M  Me.  250.    Or,  under 

it  has  been  held,  cannot  lawfully  be  a*-  like  authority,  to  furnish  a  uniform  foi  a 

■esaed  to  pay  a  reward  offered  by  a  rote  volunteer  military  company.     Claflin  r. 

of  the  town  for  the  apprehension   aud  Hopkinton,  4  Gray,  602.     Where  a  mu- 

conviction  of  a  person  supposed  to  hare  nicipal  corporation  enters  into  a  contract 

oommitied  murder  therein.   Gale  i>.  South  v!tra  iiVu,  no  implied  contract  arises  to 

Berwick,  61  Me.  174.     See  also  Hawk  h.  compensate  the  contractor  for  anything 

Marion  Connty,  48  Iowa,  472 ;  Hanger  u.  he  msy  have  done  under  it,  not  with  stand- 

Des  Moines,  62  Iowa,  108 ;  a.  c.  35  Am.  ing  the  corporation  may  have  reaped  a 

Rep.   268;    Board  of   Commissioners   v.  benefit  therefrom.      McSpedoD   D-  New 

BradfoTtl,  72  lod.  466;  s.  c.  87  Am.  Rep.  Tork,    7    Boew.  601 ;    Zotlmen  r.  San 

174;   Patton  v.  Stephens,  14  Bosh,  824.  Francisco,  20  Cal.  06. 

Contra,  Borough  of  Tork  o.  Forscht,  3:1  '  Halslead  w.  Mayor,  te.  of  New  Tork, 

Penu.  St.  391.      As  to  the  power  of  a  3N.  T.480.    See  a  similar  case  in  People 

municipality  to  bind  itself  by  the  offer  of  v.  Tjiwrence,  6  Hill,  244.     See  also  Car- 

a  reward,  see,  further,  Crawshaw  v.  Roi-  roll  v.  St.  Louis,  12  Mo.  444;  Vincent  o. 

bury,  7  Gray,  3T4;  Lee  v.  Flemingsburgh,  Nantucket,  13  Cash.  108  ;  FattODS  e.  Go- 

7Dana,  28;  Lovelandc.  Detroit, 41  Mich,  shen,  II  Rck.  866;  Merrill  o.  Flainfletd, 

867;  Janvrin  B.Exeter,  48  N.H.  88,    An  46N.H.12a. 
officer  caDDOl  claim  an  u&ered  nward  for 


by  Google 


CH.  THI.]      TUB  aSADES  OF  UOSICIPAL  OOVEBKHENT.  263 

competent  for  [a  municipal  corporation]  to  loan  its  credit  or  make 

its  accommodation  paper  for  the  benefit  of  citizens,  to  enable  them 

to  execute  private  enterprises ; "  ^  and  where  it  cannot  loan  ita 

credit  to  private  undertakings,  it  is  equally  without 

•  power  to  appropriate  the  moneys  in  its  treasury,  or    [•  218] 

by  the  conduct  of  its  officers  to  subject  itself  to  implied 

obligations.' 

The  powers  conferred  upon  the  municipal  governments  must 
also  be  construed  as  confined  in  their  exercise  to  the  territorial 
limits  embraced  within  the  municipality ;  and  the  fact  that  these 
powers  are  conferred  in  general  terms  will  not  warrant  their  exer- 
cise except  within  those  limits.  A  general  power  "  to  purchase, 
hold,  and  convey  estate,  real  and  personal,  for  the  public  use  "  of 
the  corporation,  will  not  authorize  a  purchase  outside  the  corpo- 
rate limits  for  that  purpose.^  Without  some  special  provision  they 
cannot,  as  of  course,  possess  any  control  or  rights  over  lands  lying 
outside  ;  *  and  the  taxes  they  levy  of  their  own  authority  and  the 
moneys  they  expend,  must  be  for  local  purposes  only.' 

But  the  question  is  a  very  different  one  how  far  the  legislature 

>  Clark  V.  Dei  Moinet,  19  Iow>,  190,  reference  to  it  will  be  valid  and  binding 

SIl;Carterf.Dubuque,SSIoflia,41B.  See  upon  (he  town."    Allen  d.  Tsunlon,  19 

lyton  B.  Scliool  Directon,  Gl  Fenn.  SL  Pick.  4SG,  487.     See  Tucker  b.  Virginia 

S;  Freeland  i>.  Haitings,  10  Allen,  670;  City,  i  Her.  20.    It  ii  no  objection  to  the 

Ttionipion  b.  Pjttston,  69  Me.  646 ;  Kelly  Talidity  of  an  act  w)iii;h  authorize*  an  ex. 

V.  Manball,  60  Penu.  St  SIQ ;  Allen  v.  pendjture  for  a  towo-Iialt  that  rooms  to 

Jaj,  60  Me.  124 ;   a.  a.  Am.  Law  Reg.,  be  rented  for  itoccs  are  contained  in  it. 

Aug.  1ST3,  with  note  by  Judge  Bedfield ;  Wliile  v.  Stamford,  37  Cunn.  67a 

a.  c.  II  Am.  Rep.  185.  •  Riley  v.  Rochester,  9  N.  T.  64.     It  is 

*  "  In  determining  whether  tike  aub-  competent  for  a  municipal  corporation  to 
jectaialler  i<  within  the  legitimate  aatbop-  pnrcliMe  land  outside  to  iuppiy  itaelf  with 
Ity  of  the  town,  one  of  the  testa  ia  to  water.  Kewman  v.  Ashe,  9  Bai,  380.  Or 
•acertain  whether  the  expeniei  were  In-  toprovidedrainage.  Coldwater D.Tucker, 
eurred  in  relation  to  a  aubject  specially  86  Mich.  474 ;  ».  o.  24  Am.  Rep.  GOL  See 
placed  by  law  in  other  hands.  ...  It  is  Kochester  r.  Rush,  80  N.  Y.  302. 
a  decisire  test  against  the  Talidity  of  all  *  Per  Kent,  Chancellor,  Denton  r.  Jack- 
grants  of  money  by  towns  for  objects  son,  S  John*.  Cli.  320.  And  see  Bullock 
liable  to  tliat  abjection,  but  it  does  not  v.  Cnny,  2  Met.  {Kj. )  171 :  Weaver  v. 
settle  questions  arising  upon  expenditures  Cherry,  8  Ohio,  x.  s.  664 ;  North  Hemp, 
for  objects  not  apecially  provided  for.  In  stead  v.  Hempstead,  Iloph.  288;  Concord 
•Dch  cases  the  question  will  still  recur,  o.  Boecawen,  17  N.  H.  465;  Coldwater  v. 
whether  the  expenditm*  was  within  the  Tucker,  S6  Mich.  474. 
jurisdiction  of  the  town.  It  may  be  safely  *  In  Parsons  r.  Goshen,  11  Pick.  396, 
assumed  that,  if  the  subject  of  the  ex-  the  action  of  a  town  appropriating  money 
penditure  be  In  furtherance  of  some  duty  in  aid  of  (he  construction  of  a  county 
enjoined  by  statute,  or  in  exoneration  of  road  was  held  void  and  no  protectioii  to 
the  citinna  of  the  town  IVom  a  llabili^  to  the  officers  who  had  expended  it  See 
'     den,**  contract  made  In  also  Conwrd  v.  Boscawen,  IT  N.  H.  4B& 
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of  the  State  may  authorize  the  coi-poration  to  extend  its  aotioo  to 
objects  outside  the  city  limits,  and  to  engage  in  eDterprises  of  a 
public  nature  which  may  be  expected  to  benefit  the  citizens  of 
the  municipality  iu  common  with  the  people  of  the  State  at  laige, 
and  also  in  some  special  and  peculiar  manner,  but  which  nevei- 
theless  are  not  under  the  control  of  the  corporation,  and  are  so 
iar  aside  from  the  ordinary  purposes  of  local  governments  that 
assistance  by  the  municipality  iu  such  enterprises  would  not 
be  warranted  under  any  general  grant  of  power  for  municipal 
government.  For  a  few  years  past  the  sessions  of  the  legisla- 
tive bodies  of  the  several  States  have  been  prolific  in 
[*  214}  *  legislation  which  has  resulted  in  flooding  the  country 
with  municipal  securities  issued  in  aid  of  works  of  public 
improvement,  to  be  owned,  controlled,  and  operated  by  private 
parties,  or  by  corporations  created  for  the  purpose ;  the  works 
themselves  being  designed  for  the  convenience  of  the  people  of 
the  State  at  laige,  but  being  nevertheless  supposed  to  be  specially 
beneficial  to  certain  localities  because  running  near  or  through 
them,  and  therefore  justifying,  it  is  supposed,  the  imposition  of  a 
special  burden  by  taxation  upon  such  localities  to  aid  in  their 
eonstruction.^  We  have  elsewhere'  referred  to  cases  ia  which 
it  has  been  held  that  the  legislature  may  constitutionally  author- 
ize cities,  townships,  and  counties  to  subscribe  to  the  stock  of 
railroad  companies,  or  to  loan  them  their  credit,  and  to  tax  their 
citizens  to  pay  these  subscriptions,  or  the  bonds  or  other  securities 
issued  as  loans,  where  a  peculiar  benefit  to  the  municipality  was 
anticipated  from  the  improvement.  The  rulings  in  these  cases, 
if  sound,  must  rest  upon  the  same  right  which  allows  such  munici- 
paUties  to  impose  burdens  upon  their  citizens  to  construct  local 
streets  or  roads,  and  they  can  only  be  defended  on  the  ground 
that  "  the  object  to  be  accomplished  is  so  obviously  connected 
with  the  [municipality]  and  its  interests  as  to  conduce  obviously 
and  in  a  special  manner  to  their  prosperity  and  advancement."  ' 

>  In   Merrick  v.   InhmbiUnts  of  Am-  plained  in  Jenktna  n.  Andorer,  103  HaM. 
heral,  12  Allen,   600,  it  wu   held  com-  H.    And  lee  limilar  cmm  referred  to, 
petent  for  the  legitlatare  to  Authorize  a  pott,  p.  *SSO,  note- 
town  to  rsEse  tnone;  by  taxation  tor  a  *  Anu,  p.  *119. 

Bute  agricnltnral  college,  to  be  located  ■  Talbot  v.  Dent,  9  B.  Monr.  620.     See 

therein.    The  caM,  howerer,  we  think,  H**broiick  v.  Milwaukee,  18  Wis  37.     It 

•tandi  on  di&erent  rMtoni  from  thoae  leenii  not  Inappropriate  to  remark  in  ibi* 
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Bat  there  are  autJioiities  which  dispute  their  soundness,  and  it 
cannot  be  denied  that  this  species  of  legislation  has  been  exceed- 

law  (Ur.  Sedgwick,  Stat.  A  Cotut.  Law,  takingtooonitrudaiidcontrDl  them,  they 

464),  of  railway  law  (Judge   Redfl«ld),  ameoded  their  conatitotiona  w  ai  to  pro- 

and  of  maniclpal  corporationi  (Judge  Dil-  bibit  the  State,  when  again  tlia  ferer  of 

Ion)  have  all  nulled  in  condemning  thii  (peculation  ihoutd  preTail,  from  engaging 

legUIatlon  a«  unwund  and  unwarrantecl  anew  in  tuch  undertaking*, 

bj  the  priuciplc*  of  conititntional  law.  All  experience  ihowi,  howeTer,  that 

See  Ibe  xiewi  of  the   two   writeri   lait  men  are  abundant  who  do  not  Kraple  to 

named  in  note  to  the  caie  of  People  e.  evade   a  conttitulional   proTiaion    whicli 

Townihip  Board  of  Salem,  9  Am.  Law  the;  find  oppowd  to  their  deiliea.  If  thej 

Reg.   487.    And  Judge   Dillon  well  te-  can  powiblj  aaiign  a  plaoubie  reaeon  for 

mark*  in  bit  Tteatiae  on  Hunldpal  Co>  doing  eo ;    and  Id  the  caae  of  the  provi- 

porationa  (}  104)  that,  "regarded  In  the  aiont  belbre  reteired  to,  it  wai  not  long 

Itghtofiti  e&ecte,  there  la  littlehesitation  before  penoni   began  to  question  Uieir 

in  afflrmtng  that  thii  inTention  to  aid  pri-  phraieologj  Ter^  cloael;,  not  that  thej 

Tate  eoterprieei  hai  proTed  itielf  baneful  might  arrive  at  the  actual  pnipoae, — 

ia  the  last  degree."  which  indeed  waa  obTlona  enough,  —  bM 

If  we  trace  ilie  beginning  of  this  legit-  to  ditcover  whether  that  purpoae  might 

lation,  we  thall  find  it  originating  at  a  not  be  defeated  without  a  Tiolation  of  the 

time  when  there  had  been  little  occatlon  ezpmt  termi.    The  purpoH  clearij  waa 

to  consider  with  care  the  limitation!  to  to  remand  all  tnch  nndcrtalilngt  to  pri- 

Um  fHiDctions  of  municipal  government,  Tate  enterprise,  and  to  protect  the  citiielM 

because  as  jet  those  tunctloua  bad  been  of  the  State  from  I>eing  taxed  to  aid  them; 

employed  with  general  cantion  and  pro-  but  while  tlie  State  was  forbidden  to  eo- 

dence,  and  no  diipoaitioD  had  been  manf-  gage  in  tucU  worlci,  it  wa*  unfortunately 

fctted  to  stretch  tlieir  powers  to  make  not  eipresalj  declared  that  the  several 

them  embrace  mailers  not  nsually  recog-  members  of  Uie  Slate,  in  their  corporal* 

nixed  aa  properly  and  legitimately  Mling  capacity,  were  also  forMdden  to  do  lo. 

williin  th^m,  or  to  make  use  of  the  muni-  Tlie  conclnsion  sought  and  reached  waa 

dpal  machinery  to  further  priTate  ends,  that  the  agencies  of  tin  State  were  at  lib- 

Sordid  tlie  earliest  decisions  attract  ranch  erty  to  do  what  waa   fbtbidden    to  the 

attention,  for  th^y  referred   to   matters  Stale  itself,  and  the  burden  of  debt  which 

somewhat  local,  and  the  spirit  of  specula-  the  State  might  not  directly  impose  upon 

tion  was  not  as  yet  rife.     Wlien  the  con-  its  cilliens,  it  might  indirectly  place  upon 

Btniction  of  railways  and  canals  was  flnt  their  ibonlders  tiy  the  aid  of  municipal 

•Btered  opon  by  an  eipenditiire  of  pub-  action. 

lie  Ibnda  to  any  considerable  extent,  the  The  legislation  adtf  ted  imder  this  eon- 
Stitet  tbemselTes  took  iliem  in  cbarge,  structionsomeof thecourtafeltcompelled 
and  for  a  time  appropriated  large  sums  to  sustain,  upon  the  accepted  princnple 
and  incurred  immenae  debts  in  enter-  of  constitutional  law  that  no  legislatire 
prisea,  tome  of  wliicb  were  of  higb  Ira-  authority  is  fbrbidden  to  the  legislature 
portanca  and  other*  of  little  Talue,  the  unless  forbidden  in  terms;  andtheroting 
Oostand  management  of  which  threatened  of  municipal  aid  to  railroads  became 
Ihem  at  length  with  financial  disaster,  almost  a  matter  of  course  wbereTer  a 
bankmptcy.andpoesiblerepudlation.  No  plausible  scheme  could  be  presented  by 
long  experience  was  required  to  demon-  interested  parties  to  invite  it.  In  some 
•trate  that  railways  and  canals  cotild  not  localities,  it  is  true,  Tigoront  protest  waa 
be  profitably,  prudently,  or  safely  man-  made ;  but  as  tlie  handling  of  a  large 
aged  by  the  abifling  administrations  of  amount  of  public  money  was  usually  ex- 
Stale  goTemment ;  and  many  of  the  States  pected  to  make  the  fortune  of  the  pro- 
Dot  only  made  provision  for  disposing  of  Jectors,  whether  the  enterprise  proved 
their  interest  in  works  of  public  improve-  successful  or  not,  means  either  &ir  or  un- 
BMnt,  but.  in  Tlew  of  a  bitter  experience  fair  were  generally  found  to  oTercome  all 
of  tlM  CTfli  already  developed  in  under-  opposition.   Towns  tometimei  Toted  Urge 
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ingly  mischievous  in  its  results,  that  it  lias  created  a  great  burdeo 
of  public  debt,  for  which  in  a  large  number  of  cases  the  aulici- 

•UDU  to  nilnwdi  on  the  groood  ot  local  tharp  oper&tora  to  call  to  their  MsiaUoo 

benefit  wliere  tlie  aclual  and  ineiilabla  t!ie  national  •entimenl,   then  pecnlJarlj 

reault  wai  loi;al  iiijurr.  and  the  projector!  itrotiK  and  active  by  reason  of  tlie  al- 

of  one  acheme  aauceeded  in  obtaining  and  tempt  recently  made  to  overthrow  the 

negotiating  the  bondi  of  one  muuiuipalitj'  gorernmeut,  in  favor  of  project*  whoM 

to  the  amount  of  a  quarter  of  a  million  national   importance  in   many  caiea  ibc 

dollar*,  (rbidi  are  now  being  enforced,  itnaginalion   alone   could   diacover.    Tlia 

thoagh  tlie  work  Ihej  were  tu  aid  waa  general  retultwaa  the  giiiog  away  of  im- 

nerer  aeriousl}'  begun.    A  verj  large  per-  nieoBe  bodiei  of  land,  and  in  lome  caaea 

centage  of  all  the  aid  roted  wa*  paid  to  the  granting  of  pecuniary  aid,  with  a  reck- 

"  work  up  tlie  aid,"  aacriflMd  in  diauountt  leauieBg  and  often  willi  an  appearance  ot 

to    purctiaaera    of    bonds,   expended    in  corruption  tliat  at  length  startled  ihe  peo- 

wortlilen  undertaking!,  or  oUierwiie  lo!t  p)e,  and   arouaed  a  public  ipirit  befor* 

to  tlie  laipayera;  and  tlie  caiea  might  which  the  active  apiriti  in  Congreea  who 

almost  be  laid  to  be  exceptional  in  which  bad  promoted  theie   granu,  and   eome- 

municjpalitiea,  when  aflerwardi  the;  were  tlmea  even  demanded  them  in  the  name 

called  upon  lomeettlieirobligaiioni.could  of  the  poor  lettler  in  the  tcildemeai  who 

do  ao  with  a  feeling  of  having  received  waa  unable  to  get  Uii  cropl  to  market, 

tbe  expected  con  aide  ration.    Some  State  were  compelled  to  give  way.    The  acan- 

and  territorial  governor!  did  noble  work  daloui  frauda  connected  with  the  I'aciflc 

in  endeavoring  to  atay  thia  reckleas  tegia-  Hallway,  wliich  diagraced  tlie  nalioa  in 

lative  and  municipal  action,  and  aome  of  llio  face  of  the  world,  and  tlie  great  and 

the  Statea  at  lengtli  rendered  auch  action  diaaitruua  fioancial  panic  of  1873,  were 

impoeaible  by  constitutional  proriaiona  ao  legitioiate  reaulta  of  auch  aubaidiea  ;  hut 

plain   and   poaltive  that  ttie  molt  inge-  tlie  pioneer  in  tbe  wildemea*  liad  long 

niouB  mind  was  unable  to  misunderstand  before  discovered  that  land  grants  were 

or  pervert  them.  not  always  sought  or  taken  with  a  view 

When  the  United  States  entered  upon  to   an   immediate   appropriation    to   the 

a  Bclieme  of  internal  improvement,  the  roadi  for  tlie  conatruction  of  which  they 

Cumberland  road  was  the  first  important  were  nominsllj  made,  but  that  tbe  result 

project  for  which  its  revenue*  were  d»-  in  many  caaea  was  that  large  tracU  were 

maniied.    The  promises  of  thii  enlerpriae  ibtrtly  kept  out  of  the  market  and  from 

were  of  continental  magnificence  and  im-  taxation  which  oiberwlae  would  have  been 

poruace,   but  they   ended,   after  heavy  puTchaicd  and  occupied  by  lettlere  who 

national  eipenditurea,  in  a  r«ad  no  more  """l^  '■»'«  lessened  his  taxes  by  contrib- 

national   than  a  thousand   others  which  "ting  tlwir  share  to  the  public  burdens, 

tiie  roftdmaster*  In   the   several   States  The  granti,  tlierelore,  in  such  caaea,  in- 

have  oonstruoied  with  the  local  taxea  ;  aiead  of  being  at  onco  devoted  to  improve- 

and  il  wai  finally  abandoned  to  the  States  "lenta  for  the  benefit  of  aettiers,  were  in 

as  a  common   highway.     When  next  a  fact  kept  in  a  state  ot  nature  by  the  apeo- 

great  national  scheme  waa  broached,  the  nlators  who  had  secured  them,  until  the 

aid  of  the  general  government  waa  de-  Improvementa  of  settlers  in  their  Ticinity 

manded  by  way  of  subiidiea  to  private  could  make  tbe  grantees  weallhj  by  lh« 

corporation!,  who  presented  schemes  of  increase   in  value  which  such  improve- 

works  of  great  pnhUc  convenience  and  ments  gave  lo  the  Und  near  them.   Inaay- 

utility,  which  were  to  open  up  the  new  ing  this  the  admission  Is  tnxiy  made  (hat 

terriloriea  to  improvement  and  settlement  "  many  caaes  tlie  granta  were  promptly 

sooner  than  the  business  of  the  country  and  honestly  appropriated  in  accordance 

would  be  likely  to  induce  unaided  private  "ith  their  nominal  purpose ;  but  tlie  gen- 

capiral  to  do  it,  and  which  consequently  eral  verdict  now  la  that  the  system  waa 

appealed  to  the  imagination  rather  than  necessarily  corruptiveand  tended  to  invHo 

to  facta  to  demonstrale  their  Importance,  (raud,  and  that  some  poraons  of  influence 

and  aftorded  abundant  opportunity  for  mwiaged  to  accumnlate  great  wealth  by 
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pated  beneiiti  was  never  received,  and  that,  as  is  likely  to  be  the 
case  where  municipal  governments  take  part  in  projects  foreign 

fnnt*  indirectlj  Mcored  to  UMmtelvet  Alabama    H.   R.   Co.   v.  Kidd,   29   Al*. 

under  Uie  unfouaded  pretence  of  a  deiire  221 ;  Turnpike  Co.  v.  Wallace,  8  Watu, 

to  aid  and  encourage  the  pioQewt  in  the  SIO ;  SejmotU'  v.  Turnpike  Co.,  10  Ohio, 

wilderoen.  477 ;  Ten  £;ck  u.  D.  ft  R.  Cinal,  3  Uarr. 

Some    Sutes   al«i    hare    rec^ntl/   in  200;  Atlutic,  &C.  Telegrapli  Co.  v.  Chi- 

their  corponle  capavil]'  again  engaged  cago,  kc.  R.  R.  Co.,  e  Biu.  168 ;  A.  &  A. 

in  iuuing  bonds  to  lubiidize  priTate  c(h^  on  Corp.  £{  SO-SO ;  Hedf.  on  Roilw.  c.  8, 

porationi,  with  the  natural  re«ul(  of  le-  §  1;  Fieica  on  Bailruadt,  19,  20.    Tax- 

riou«  Slate  tcandaU,  State  iDiolvencj,  atiou  to  lubiidJze  them  cannot  therefor* 

public  diaconteot,  and  in  lome  caaei,  it  be  juitifled  on  the  ground  of  an;  public 

wonldieem,almo«t  inevitable  repudiation,  character  they  pOMCM,  any  more  Uian  to 

Their  goTemments,  amid  tlie  disorden  of  >ub8idiie  banks    or  mining   companiee, 

the  time*,  hare  fallen  into  the  huidt  of  It  ii  truly  aaid  that  it  hai  long  been  tba 

■tiangen  and  noTices,  and  the  hobby  of  Mttled  doctrine  that  the  right  of  eminent 

poblic  improTement  ha*  been  ridden  furi-  domain  may  be  employed  in  their  behalf, 

ooaiy  under  tt>c  ipur  of  individual  greed,  wad  it  hai  lometimes  been  inaiited  with 

It  haa  often  been  well  remarked  that  much  eamestneii  that  irlierever  the  State 

the  abuM  of  a  power  fumiahea  no  argu-  may  aid  u)  enierprite  under  the  right  of 

ment  againit  ita  exittence ;  but  a  ijttein  eminent  domain,  it  may  asiiat  it  by  t*x«- 

•o  open  to  abuie*  may  well  challenge  at-  tion  alto.    But  the  right  of  taxation  and 

tentioo   to  ita  foundationi.     And   when  the  riglit  of  eminent  domain  are  by  do 

thoae  foundationi  are  examined,  it  la  not  meaui  coeitensiTe,  and  do  nut  rent  wholly 

easy  to  find  for  tliem  any  sound  support  npon  like  reasons.     The  former  compela 

in   the   municipal  constituiiunal  law   i^  the  cillzen  to  contribute  hi*  proportion  of 

this  country.    Tlie  same  reasons  wliich  tlie  public  burden  ;    tlie  latter  compel* 

justify  atib*idiea  to  tbe  buaines*  of  com-  him  to  part  with  notliing  for  which  be  la 

mon  carriers    by   railway   will    support  not  to  leceiTO  pecuniary  compensation, 

taxation  in  aid  of  any  private  business  The  tax  in  the  one  case  is  an  exaction, 

whatsoever.  the  appropriation  in  tlie  other  i*  only  k 

It  is  aometimei  loosely  said  that  rail-  forced  tale.  To  take  money  for  private 
way  companie*  are  public  corporation!,  purposes  under  pretenue  of  taxation  if, 
bnt  the  law  does  iMt  lo  regard  them.  It  as  has  been  often  said,  Imt  robbery  and 
is  the  settled  doctrine  of  the  law  that,  plunder ;  to  appropriate  under  tiie  right 
like  banks,  mining  companies,  and  manu-  of  eminent  domain  for  a  private  corpora- 
facturing  companie*,  they  are  mere  pri-  tion  rol»  no  one,  because  the  corporation 
vale  corporations,  supposed  to  be  organ-  pays  for  wtiat  is  taken,  and  in  some 
lied  for  tbe  beneSt  of  tlie  Individual  cor-  cases,  important  to  the  welfare  and  proa- 
porators,  and  subject  lo  no  other  puUic  perity  of  the  community,  and  where  s 
supervision  or  control  than  any  other  pri-  public  convenience  is  lobe  provided,  —  a* 
vale  association  for  business  purposes  to  in  the  case  of  a  griil  mill,  —  it  ha*  long 
wliich  corporate  power*  have  been  grant-  been  held  competeut  to  exercise  the  one 
ed.  Davtmouih  College  d.  Woodward,  4  power,  while  the  otlier  was  conceded  to 
Wheat.  618 ;  Bonaparte  r.  Camden  and  be  inadmissible.  Few  persona  would  al- 
Amboy  R.  R.  Co,,  Baldw.  21G;  Euatia  v.  tempt  to  Juatify  a  tax  in  aid  of  a  mill- 
Parker,  1  S.  H.  273 ;  Ohio,  4c  R.  R.  Co.  owner,  on  the  ground  that  Uw*  appro- 
B.  liidge,  6  Blackf.  78;  Cox  d.  Louiaville  priating  lands  tor  his  benefit,  but  at  his 
4c.  R.  R.  Co.,  4S  Ind.  ITS,  189 ;  Boannke,  expense,  have  tieen  lupported. 
4c  R.  B.  Co.  V.  Davia,  2  Dev.  4  Bat.  Tlie  troth  U,  tbe  Hght  to  Ui  In  favor 
461;  Dearliom  D.  Boston,  C.  4  M.R.R.Co.,  of  private  corporation*  of  any  description 
4  Foil  17B;  Truilees,  &c.  d.  Aubnrn,&c.  muit  reit  npon  the  broad  ground  that  the 
R.  R.  Co.,  3  Hill,  567  ;  Tiniman  n.  Belvi-  power  of  tbe  legislature,  subject  only  to 
dere,  4c  R.  R.  Co.,  20  K.  J.  148 ;  Thorpe  the  eipreM  re«trictiona  of  the  con*titn- 
e.  Rutland,  4c  R.  B.  Co.  21  Tu  140;  tiaa,  is  *uprvuie,  and  that,  in  (be  lan- 
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to  the  purposes  of  their  creation,  it  has  furnished  unusual  facili- 
ties for  fraud  and  public  pluoder,  and  led  almost  inevitably,  at 

gaige  of  aome  of  the  cmm,  "  if  tbere  be  how  plain  it  ii  that  the  benefit  of  ttw 
the  leait  poMibilit;  that  making  Uie  gift  local  public  might  possibly  hare  been 
irill  be  promotive  in  anj  degree  of  the  promoted  by  theproposederectional  See, 
public  welfare,  It  become*  •  qoeatioa  of  lo  the  lame  effect,  Loan  Aasociation  v. 
polii:y,andnotof  naturaljaitice.and  the  Tt^eka,  20  Wall.  666,  where  the  whole 
detenniuation  of  the  legialatnre  la  con-  aubject  ia  carefully  considered  and  pre- 
cluiiTS."  [Post.  p.  ■489.)  But  nothing  aented  with  cleamesa  and  force  in  an 
ii  better  settled  on  authority  than  that  opinion  by  Mr.  Justice  Miller;  also  Com- 
this  strong  language,  though  entirely  true  toercial  Bank  d.  Tola,  2  Dill.  C.  C.  363 ; 
when  it  refers  to  the  making  pronsion  b.  c.  9  Kan.  069 ;  WeJsmcr  v.  nouglas,  64 
for  those  things  which  it  falla  within  the  K.  T.  91 ;  a.  c.  21  Am.  Rep.  686. 
province  of  govemment  to  provide  for  its  These  case*  are  not  singular :  they  are 
citizens,  or  to  tbe  payment  for  aervicea  representative  cases ;  atid  they  are  cited 
perfbrmed  for  the  State,  or  the  lat-  only  because  tliey  are  among  tbe  moat 
isfaction  of  legal,  equiiaUe,  or  moral  recent  expressions  of  judicial  opinion  on 
obligation*  reailng  upon  It,  la  wholly  the  sabject.  With  them  may  be  placed 
inadmissible  when  the  purpose  Is  to  im-  Lowell  d.  Boston,  III  Maas.  454,  e.  c.  15 
poae  a  burden  upon  one  man  for  the  Am.  Hep.  3S,  in  which  the  Supreme 
benefit  of  another.  Many  such  cases  Court  of  Masaachusetts,  after  the  great 
might  be  suggested  in  which  there  would  Are  of  1872  in  Boston,  denied  the  power 
not  only  be  a  "possibility,"  but  even  a  of  tlie  Commonwealth  to  permit  taxation 
ttrong  probability,  that  a  small  burden  in  order  to  loan  the  moneys  out  to  the 
Imposed  upon  the  public  to  set  an  indi-  persons  wlio  liad  suffered  by  the  Are.  A 
Tidual  up  in  business,  or  to  build  liim  a  like  decision  is  found  In  State  c  Osaw- 
house,  or  otherwise  make  him  comforta-  kee,  14  Kan.  416.  These  decision*  of  emi- 
ble,  would  be  promotive  of  the  pnblic  wel-  nent  tribunals  indicate  a  limit  to  legisla- 
fare  ;  but  in  law  the  purpose  of  any  such  tive  power  In  the  matter  of  taialion,  and 
burden  is  deemed  private,  and  tbe  inci-  hold,  what  has  been  decided  very  many 
dental  benefit  to  the  public  is  not  recog-  times  before,  that  it  is  not  necessary  (he 
nised  as  an  admiaubte  basis  of  taxation.  constitution  should  fbrbid  expressly  tlie 
In  Allen  d.  Inhabitant*  of  Jay,  60  Me.  taxing  for  private  purpoaes,  since  it  ia 
124,  B.  o.  11  Am.  Rep.  186,  it  became  implied  In  the  very  Idea  of  taxation  that 
necessary  to  reaffirm  a  doctrine,  often  de-  the  purpose  must  be  public,  and  a  taking 
dared  by  the  courts,  that  however  great  for  any  other  purpose  la  unlawful  confli- 
was  the  power  to  tax,  it  was  exceeded,  cation.  Cooley  on  Taxation,  67  tl  trq. 
and  the  legislature  was  attempting  the  One  diflerence  there  undoubtedly  i« 
exercise  of  a  power  not  legislative  in  Ita  between  the  case  of  a  railroad  corpora- 
character,  when  it  undertook  to  impose  a  tion  and  a  mana&cturing  corporation  ; 
burden  on  the  public  for  a  private  pur-  that  (here  are  precedents  in  favor  of  tax- 
pose.  And  it  was  also  held  that  the  ing  for  tbe  one  and  not  for  the  other. 
raising  of  money  by  tax  in  order  to  loan  But  if  the  precedents  are  a  departure 
the  same  to  private  parties  to  enable  them  from  sound  principle,  then,  a*  in  every 
to  erect  mills  and  manufactories  in  such  other  case  where  principle  is  departed 
town,  was  raising  it  for  a  private  purpose,  fVom,  evils  were  to  have  been  expected, 
and  therefore  illegal.  Appleioa,  Ch.  J.,  A  catalogue  of  these  would  include  tbe 
moat  truly  remarks  In  that  case,  that  "all  squandering  of  the  public  domain ;  the 
•ecarity  of  private  rights,  all  protection  enHchmentofschemerswhoacpolicyithai 
of  private  property,  is  at  an  end,  when  been,  first,  to  obtain  all  they  can  by  fkir 
one  is  compelled  to  raise  money  to  loan  promises,  and  then  avoid  aa  (hr  and  m 
at  the  will  of  others  for  their  own  use  Hnd  long  as  possible  the  fulfilment  of  tbe 
benefit,  when  the  power  is  given  to  a  promises;  the  corrap^on  of  legislation; 
majority  to  lend  or  give  away  the  prop-  the  loss  of  Btate  credit ;  great  publia 
ertyof  an  nowfUiog  minority."    And  yet  debia  recfcbfaly  coatractod  for  moneya 
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last,  to  diHCOiitent ;  sometimes  even  to  disorder  end  violence.  In 
some  of  the  recent  revisions  of  State  constitutions,  the  legislature 
bos  been  expressly  prohibited  from  permitting  tbe  municipalities 
to  levy  taxes  or  iucur  debts  in  aid  of  works  of  public  improre- 
ment,  or  to  become  stockholders  in  private  corporations.^ 

*  Assuming  that  any  such  subscriptions  or  securities  [*  215] 
may  be  authorized,  the  first  requisite  to  their  validity 
would  seem,  then,  to  be  a  special  legislative  authority  to  make  or 
issue  them ;  an  authority  which  does  not  reside  in  the  general 
words  in  which  the  powers  of  local  self-government  are  usually 
conferred,*  and  one  also  which  must  be  carefully  followed  by  the 
municipality  in  all  essential  particulars,  or  the  subscription  or 
security  will  be  void.'    And  while  mere  irregularities  of  action, 

titm  K<!kl«ul7  expended;    public  di«-  ever;  tbongh  tach  pfarMM  u«  nDdentood 

oonlent  became  the  eolerprlBei  foetered  luiully  to  be  confined  in  their  leupe  to 

from  the  public  treaiur;  and  on  the  pre-  the  specific  objects  before  enamented ; 

tence  of  public  beneflt  are  not  believed  or  at  leait  to  those  embraced  witliln  tbe 

to  ba  managed  in  the  public  intereet;  and,  oidinarj  function*  of  municipal  goTem- 

floallj,  great    flnancial  panic,   collapte,  menta.    Bee  LafareCte  v.  Cox,  G  lod.  88. 

and  ditaaler.     At   aach  a  coat  ha«  the  Tbe  caae  in  1  Wallace  wai  fotloired  in 

■trong  expreMioD   of  diwent   ^hich  alt  Kogen  v.  BorlinKlon,  8  Wall.  664,  four 

the  while  hu  accompanied  theie  ptece-  juaticei  diMenting,    See  alao  Mitchell  v. 

dent*  been  diaregarded  and  let  aiide.  Burlington,  4  Wall.   270.    A  municipal 

^  The  following  State*  liave  inch  pro-  oorporation  baring  power  to  borrow  mon- 

Tision*  in  their  cooilitntiana :  Colorado,  ej,  it  ii  held,  maj'  make  tt»  obligation* 

ComMCticut,I]linoia,Uiui*alppi,Miuourl,  payable  whentTerit  ahall  agree.    Hejer 

and  New  Uampihire.    Uanjr  of  tbe  SUIe  n.  Muacatlne,    1   Wall    884;    Lynde    s. 

oonstitationteziK'esil;  forbid  State  aid  to  Connty,   16   Wall.  6.    But  tome    cawe 

priTate  eorporationi  of  any  lort,  and  it  hold  that  auoh  obJjgaUona  can  only  be 

ii  probable  that  their  proTliiona  are  broad  made  payable  at  the  corporation  treatury, 

•oough  in  aome  caaei  to  prohibit  aid  by  nnleaa  there  ii  express  legialatiTe  author- 

tbe  mnnicipalitie*  alao.  ily  to  make    them  payable    el*ewher«. 

«  Bnllock  I..  Cony,  2  Met  (Ky.)  171.  People  t.,  TateweU  County,  22  IlL  147 ; 

A  generat  power  to  borrow  money  or  in.  Pekin  v.  Reynoldi,  81  111.  629.    Such  cor- 

cor  indebtednen  to  aid  in  the  construe-  poratloni  cannot  give  their  obligatioas  all 

tkin  of  "any  road  or  bridge"  must  be  thequalitie*  of  negotiable  paper,  without 

mdentood  to  bate  reference  only  to  the  eipresa  legiilatWe  pertaiMion.    Dlrely  v. 

loada  or  bridgea  within  the  mnnidpality.  Cedar  Falls,  21  Iowa,  566.     See  Thome* 

Stoke*  p.  Scott  Conoty,   10  Iowa,  166;  ».  Bichmond,  12  WaU.  849;  Dillon,  Hon. 

State  «.  Wapello  County,  13  ^owa.  886 ;  Corp.  SS  400.  407. 

Labyetle  c  Cox,  5  lad.  sa    There  are  *  See  Harding  d.  Bockford,  Ac.  R.  R. 

dedaloo*  In  tbe  Supreme  Court  of  the  Co.,  66  111.  90 ;  DntmoTan  v.  Green,  67 

United  SUtea  which  appear  to  be  to  tbe  Dl.  63 ;  SprlngBeld,  Ac.  R  R.  Co.  v.  Cold 

GODtiary.    The  city  charter  of  Muscatine  Spring,  72  III.  608 ;   People  v.   County 

eooferred  Id  detail  the  usual  powers,  and  Board  of  Cass,  77  D\.  438 ;  Cairo,  &c.  R. 

tiieDanthraiied  tbe  city  "  to  borrow  mon-  R.  Co.  r.  Sparta,  77  III.  G06j  George  v. 

ay  for  any  object  in  iu  discretion,"  after  Oxford,  16  Kan.  72 ;  Hamlin  n.  Meadrille, 

a  Tote  of  the  city  in  favor  of  the  loan.  0  Neb.  227  ;  McClure  ■>.  Oxford.  94  U.  S. 

In  Meyer  r.  Mu«»Une,  1  Wall.  384,  the  420;  Bate*  Co.  p.  Winten,d7  U.  S.  88- 

eonrt  (eem  to  have  construed  thia  clatwe  Bochanan  e.  litcbfMd,  102  V.  8. 27S. 
■a  antboriiiay  a  loan  ttw  oajr  ttjtet  teluU 
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not  going  to  the  esaentiala  of  the  power,  would  not  prevent  par- 
ties who  bad  acted  in  reliauce  upon  the  securitiee  eoforcing  them, 
yet  as  the  doings  of  these  corpomtions  are  matters  of  public  rec- 
ord, and  they  have  no  general  power  to  isHue  n^otiable  secnri- 
ties,^  any  one  who  becomes  holder  of  such  securities,  even  thongh 
they  he  negotiable  in  form,  will  take  them  with  constractiTe 
notice  of  any  want  of  power  in  the  corporation  to  issue  them, 
and  cannot  enforce  them  when  their  issue  was  unauthorized.* 

>  Thornton  n.LMCoiintr, 8  Wall. EST;  when  nothing  •ppeared  od  their  &ce  to 

Policejarju.  Britton,16  W&1Lfi6e;  Well*  ftppriM  bim  of  the  contrary,  U  a  qnes- 

r.  Superviiora.  102  V.  S.  025;  Starin  n.Ge-  tion  atill  open  to  mae  diepute. 
iioa,  23  N.  Y.  439 ;  People  f .  Supervisor*,        In  Stonej  v.  Anterican  Life  Inturaoee 

11   Cal.  170;  DiTel;   p.  Cedar   Faili,  21  Co.,  11  Paige,  686,  it  vai  heldthatane- 

lowa,  666;   Smith  d.  Cbeshire,  13  Gray,  gotrable  aeturity  of  a  corporation  which 

318;  People  v.  Gray,  28  CaL  126.     See  npon  iu  face  appeara  to  haTe  been  duly 

Emery  D.  Harlaville,  66  Me.  316;  Sherrard  iaiued  by  lucii  corporation,  and  fn  con- 

c.  Jjifilyette  Co.,  S  Dill.  286.  fonnity  with  Ihe  provisions  of  its  charter, 

■  There  ii  considerable  confusion  in  Is  valid  in  tlie  hands  of  a  tana  Jide  hold«' 
the  cases  on  this  tubjecr  If  the  corpo-  thereof  without  notice,  although  such  •». 
ration  has  no  authority  to  issue  negotia-  curity  was  in  fact  issued  for  a  purpose, 
bte  paper,  or  if  the  officers  who  assume  to  and  at  a  place  not  anthoriied  by  the  char, 
do  so  liave  no  power  under  the  charter  ter  of  tiie  company,  and  in  Tiolalion  of 
for  that  purpose,  there  can  be  no  doubt  the  laws  of  the  State  where  it  was  actna)- 
that  the  defence  of  want  of  power  may  Ij  issued.  In  Gelpcke  r.  Dubuque.  1  Wall. 
b«  made  by  tlie  corporation  in  any  snit  175,  208,  the  law  it  stated  aa  follows : 
brought  on  the  teenritiet.  Smith  p.  "  When  a  corporation  ha*  power,  under 
Cheshire,  13  Gray,  818;  Gould  v.  Sterling,  any  circumstances,  t<i  issue  negotiable  se- 
23  N,  Y.  466 :  Aiidorer  v.  Grafton,  7  N.  cnritiet,  tlie  bona  fide  holder  has  a  right 
H.  208 ;  Clark  v.  Des  Moines,  19  Iowa,  to  presume  tlicy  were  issued  under  th« 
109 ;  H'Pherion  e,  F^ter,  48  Iowa,  48 ;  circumstances  which  give  the  requisite 
BIsseU  r.  Kankakee,  64  III.  249;  Big  aatliority,  and  they  are  no  more  liable  to 
Grove  ■>.  Wells,  05  111.  263 ;  Eluiwood  v.  be  impeached  for  any  Infirmity  in  the 
Marcy,  S2  XT.  8.  Rep.  289;  Conoord  f.  hands  of  inch  holder  than  any  other  corn- 
Portsmouth  Savings  Bank,  92  U,  S.  626 ;  mere! al  paper."  See  also  Comoiisslonen 
St.  Joseph  V.  Rogers,  16  Wall.  044 ;  Fen-  of  Davlett  Co.  v.  Aspinwall,  SI  How. 
dielon  Co.  V.  Amy,  13  Wall.  297 ;  Marsh  S64 ;  Bissell  n.  JefEeisonville,  24  How. 
V.  Fulton  Co.,  10  Wall.  676;  East  Oak-  287;  Lexln^on  v.  Butler,  14  Wall.  282; 
land  B.  Skinner,  M  U.  S.  256 ;  South  Ot-  Moran  r.  ConmlMloDert  of  Miami  Co.,  S 
tawa  V.  Perkins,  M  U.  S.  200 ;  McClur«  Black,  722 ;  De  Vosa  v.  Richmond,  18 
0.  Oxford,  94  U.  S.  429.  And  In  any  case,  Gratt.  338 ;  San  Antonio  o.  Lane,  32  Tex. 
it  the  holder  hat  received  the  securities  406.  In  farmers'  and  Heclianics'  Bank 
with  notice  of  any  valid  defence,  he  takes  v.  The  Butchers'  and  Drovers'  Bank,  10 
tliem  subject  thereto.  Rut  where  the  N.  T.  126,  120,  it  Is  said :  "  A  cidiien  who 
corporation  has  power  to  issue  negotiable  deals  directly  with  a  corporation,  or  who 
paper  in  some  I'ases,  and  its  offlcert  hare  takes  its  negotiable  paper,  it  presumed 
■Btumed  to  do  so  in  cases  not  within  the  to  know  the  extent  ot  its  corporate 
charter,  whether  a  bona  fide  holder  would  power.  But  when  the  paper  it,  upon 
be  chtu^eable  with  notice  of  the  want  ot  Itt  face,  in  all  respect*  such  as  the  corpo- 
authority  in  the  particular  case,  or,  on  the  ration  has  authority  to  issue,  and  itt  only 
other  hand,  would  be  entitled  to  rely  on  detect  comlils  in  some  extrinsic  flict,  — 
the  securities  tbemtelTes  as  sufficient  luch  as  the  purpose  or  otject  (br  which  ft 
eridence  that  they  were  properly  Issued  was  Isiiwd, — to  bold  that  the  penun  tak- 
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*  In  some  of  the  cases  involving  the  validity  of  the     [*  216] 
subscriptions  made  or  boiids  issued  by  municipal  cor* 

ing  the  piper  most  inqaire  u  to  each  ei-  baalnest.  It  irm  lield  that  the  corpoM- 
iraoeoui  Ikct,  of  the  existence  of  which  tion  ander  Ita  charter  hud  na  general 
be  i>  in  no  waj  ttppriMd,  would  obviontlj  power  to  iMve  negotinble  paper,  though, 
conflict  Willi  the  whole  policy  of  the  law  not  being  prohibited  b;  law,  it  might  do 
in  regard  to  negotiable  paper."  In  Mad-  so  for  any  debt  contracted  in  the  toune 
non  I  Indianapolis  Rnilroad  Co.  c.  The  of  its  proper  legitimate  baiinesi.  Bat  it 
Norwich  SaTings  Society,  24  Ind.  457,  this  wna  alio  held  that  any  negotiable  secari- 
doctrine  is  approved,  and  n  distinction  ties  not  iaiued  by  the  defendants  in  their 
made,  in  the  earlier  case  of  Smead  n.  In-  proper  and  legitimBte  business,  ore  Toid 
dianapolii,  &c.  Railroad  Co.,  11  Ind.  104,  in  the  hands  of  the  plaintiff,  although  re- 
between  paper  executed  ultra  virea  and  Ceired  by  him  witlinnt  actual  notice  of 
that  executed  within  the  power  of  the  tlieir  consideration.  This  decision  wa* 
corporation,  but,  by  an  abuse  of  the  power  affirmed  In  3  N.  T.  430.  In  Oonld  v. 
ia  that  particular  instance,  was  repudi-  Town  of  Stirling,  23  N.  T.  466,  it  wa* 
ated.  In  Si.  Joseph  b.  Rogers.  16  Wall,  held  that  where  a  town  had  issued  nego- 
644,  it  was  decided  that  where  power  is  tiable  bonds,  which  could  only  be  issued 
eooferred  to  Issue  bonda,  but  only  in  a  when  the  written  assent  of  two-thirds  of 
particular  manner,  or  subject  to  certain  the  resident  persons  taxed  in  the  town  had 
regalationi,  conditions,  or  qoal  id  cations,  been  obtained  and  filed  in  the  county 
and  the  bonds  are  actually  issued  with  clerk's  office,  the  bonds  issued  without 
recital*  showing  compliance  witb  the  law,  such  assent  were  inralid,  and  that  the 
the  proof  that  any  of  the  recitals  are  in-  purchaser  of  them  could  not  rely  upon 
correct  will  not  constitute  a  defence  to  a  the  recital  In  the  bond*  that  such  assent 
■nit  on  the  bonds,  "  it  it  appears  that  it  had  been  obtained,  but  mnst  ascertain  for 
was  the  sole  province  of  the  municipal  himself  at  hie  peril.  Saythccourt:  "One 
oSivrs  who  e^e.:uled  the  bonds  to  decide  i*ho  takes  a  negotiable  promissory  note 
whether  or  not  there  liad  been  an  ante-  or  bill  of  exchange,  purporting  to  be  made 
cedent  comphnnce  with  the  regulation,  by  an  agent,  is  bound  to  Inquire  as  lo  the 
condition,  or  qualification  which  it  is  al-  power  of  the  agent.  Where  the  agent  is 
leged  was  not  fulfilled."  And  see  Moran  appointed  and  the  power  conferred,  bnt 
V.  Canimtsiionera  of  Miami  Co.,  2  Black,  the  right  to  exercise  the  power  has  been 
722;  Pendleton  Co.  r.  Amy,  18  WalL  made  todepend  upon  the  exislenceof  fact* 
297;  Chule  v.  Winegar,  IC  Wall.  366;  of  which  the  agent  may  naiumlly  be  sup- 
Venice  D  Murdoch,  02  U.  S.  494 ;  Maruy  a.  posed  to  be  in  an  especial  manner  cogni- 
Oswego.92  U.  S.fl37:  Hnmboldl  v.  Long,  ixnt,  the  bona  file  holder  is  protected; 
SS  U.  S.  642 ;  Douglas  Co.  v.  Bolles,  04  becaose  he  Is  presumed  to  hate  taken  the 
U.S.  104;  Johnson  Co.c.  January, 94  U.  S.  paper  upon  the  faith  of  the  repreeenta- 
202 ;  Scotland  Co.  v.  Thomas,  94  U.  S.  tion  of  the  agent  as  to  those  facts.  The 
em;  Wilson  v.  Salamanca,  OU  U.  S.  499;  mere  fact  of  executing  the  note  or  bill 
Henaslia  d.  Hazard,  102  U.  S.  81 ;  Lin-  amounts  of  itself,  in  such  a  case,  to  a  rep- 
coin  e.  Iron  Co.,  lOS  U.  S.  412 ;  Bonliam  resentntion  by  the  agent  to  every  person 
B.  Neeillea,  103  D.  S.  648.  That  neither  who  may  take  the  paper  that  the  requisite 
irregulariiie*  in  Issuing  bonds  nor  fraud  facts  exist.  But  (he  holder  has  no  such 
in  obtaining  them  will  be  a  defence  in  the  protection  in  regard  to  the  existence  of 
handa  of  bona  fdt  holders,  see  foregoing  the  power  itself.  In  that  respect  the  sub- 
ease*,  and  also  Maxcy  d.  Williamson  Co.,  sequent  bona  fide  holder  is  in  no  better  ait- 
TS  III.  207 ;  NicoUy  c.  St.  CUir,  3  Dillon,  nation  than  the  payee,  except  in  so  far  a« 
163;  East  Lincoln  c.  Davenport,  94  U.  8.  the  latter  would  appear  of  necessity  to 
801.  In  Ilnlstead  c.  Mayor,  &c.  at  New  have  had  cognizance  of  facts  which  the 
York,  6  Barb.  218,  action  was  brought  other  cannot  [must?]  be  presumed  to  have 
vpoo  warrant*  drawn  by  the  corporation  known."  And  the  case  is  distinguished 
at  New  York  upon  its  treasurer,  not  in  from  that  of  the  Farmers'  and  Mechanics' 
lb*  coorM  of  ita  proper  and  legitimate  Bank  e.  Butchers'  and  Drovers'  Bank,  16 
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[*  217]    porations  in  aid  of  internal  *  improyemeats,  there  has 
been  occasion  to  consider  clauses  in  the  State  constita- 
[*  218]    tions  dea^ned  to  limit  the  power  of  the  *  legislature 
to  iucar  indebtedness  on  behalf  of  the  State,  and  which 

clauses,  it  has  been  urged,  were  equally  imperative  iu  restraining 
indebtedness  on  behalf  of  the  several  political  divisions  of  the 
State.    The  Constitution  of  Kentucky  prohibited  any  act  of  the 

N.T,I2S,wheretheextrin(icf«ct«lIectiDB  26  Wia.  2&    That  the  powen  of  the 

tbe  anthority  related  to  the  lUte  of  ao  >gent<  of  municipal  corporKtiona  are  mat- 

counU  between  Ibe  bank  and  one  of  iti  len  of  record,  and  the  corporation  aot 

cutomera,  which  could  oal;  be  known  to  liable  for  an  uuaalhoHzed  act,  >ee  fnr- 

tbetellerandolherofflcenoithebank.  See  ther  Baltimore  d,  Eachbach,  18  Md.  276; 

alao  Brad;  v.  Mayor,  Ac.  at  New  York,  2  Jolinwn  v.  CommoD  CoDodl,  16  Ind.  227. 

Boaw.  17S;  Hopple  s.  Brown  Township,  Ttiat  bondi  voted  to  one  railroad  com- 

18  Ohio  Sc  311 ;  Veeder  v.  Lima,  19  Wii.  pany  and  isgiied  to  another  are  roid,  aee 

280.    The  »ubject  is  reviewed  in  Clark  v.  Big  Grove  v.  WeUs,  06  IU.  263.    Thow 

Dei  Moinet,  IS  Iowa,  199,     The  action  who  deal  with  a  corporation  moat  take 

waa  brought  upon  city  warranti,  negotia-  notice  of  the  reatrictioDa  in  ita  charter,  or 
ble  io  form,  and  of  which  the  plaintiff   in  the  general  law,  regarding  the  making 

clt^med  to  be  bona  yUe  auignee,  without  of  contracts.     Biady  d.  Mayor,   &c.  of 

notice  of  any  defects.    The  cily  offered  New  York,  2  Boaw.  ITS;  s.  c.  20  N.  Y. 

to  show   that  the  warrant*  were  iuoed  S12;  Swifto.  Williamsburg,24  BaTti.4?7; 

without   any   authority   from    the   city  Zabriskie  c.  Oeveland,  &c.  R.  R.  Co.,  SS 

council,   and   without   any   vole   of  the  How.  381;   Hull  n.  Marshall  County,  12 

council   Ruthorinng   the  same.      It  waa  Iowa,  142;  Clark  d,  Dea  Moinei,19 Iowa, 

held  that  the  evidence  should  have  been  190;  McPhenon  v.  Foster,  43  Iowa,  48; 

admitted,  and  that  it  would  conaiitute  Marsh  v.  Supervisors  of  Fulton  Co.,  10 

a  complete  defence.     See  further.  Head  Wall.  67B.    U  they  are  not  valid,  no  (nb. 

p.  Providence,  &c.  Co.,  2   Cranch,  127 ;  aequent  ratification   by   the  corpontttoo 

Royal  British  Bank  d.  Turquand,  0  M.  can  make  them  ao.    Leavenworth  n.  Ran- 

&  Bl.  827;    Knox  County  D.  Aepinwall,  kin,  2  Kan.  867.   It  bond*  are  voted  npoo 

21  How.  539;  Biasell  u.  Jefferson ville,  24  a  condition,  and  issued  before  the  condi- 

How.  2S7;   Sanborn  d.  Deerfield,  2  N.  H.  tion  is  complied  with,  this,  as  to  boaafiU 

251 ;   Alleghany  City  v.  McClurkan,  14  holders,  is    a  waiver  of   the   condition. 

Pena.  St.  81 ;  Morri*  Canal  and  Banking  Chiniqny  o.  People,  78  111.  670.    Compare 

Co.  D,  Fiaher,  9  N.  J.  Eq.  667 ;  Clapp  c.  Superviaor*  of  Jackson  v.  Bmah,  77  IU. 

Cedar  Co.,  5  Iowa,  15;   Commiaaionera,  69. 

&c.  f.  Cox,  6  Ind.  408 ;  Madison  and  In-  In  some  State*,  after  paper  haa  been 

dianapolit  R.  R.  Co.  d.  Norwich  Saving*  put  afloat  nnder  laws  which  the  coorta  of 

Society,  24  Ind.  467 ;  Bird  v.  Daggett,  97  the  State  have  sustained,  It  is  very  justly 

Ma*B.  494.    It  i*  of  course  impossible  to  held  that  the  validity  and  obltgaiioo  of 

reconcile  theae  cuea.   In  Cagwin  v.  Han-  auch  paper  will  not  be  tuffered  to  be  im- 

cock,  84  N.  Y.  682  ;  a.  c.  6  Am.  &  Eng.  paired  by  aubaequent  action  of  the  court* 

It.  R.  Caa.  150,  on  a  review  of  the  New  overruling  their  former  conclusion*.     Se« 

York  authoritie*  it  is  declared  to  be  the  Gelpcken.Dubuqne,!  Wall,  176;  Sleine* 

law  of  that  State  that  there  can  never  be  i".  Franklin  County,  48  Mo.  167  ;  Oaago, 

a  bona  JiJe  holder  of  town  bonds,  within  *c.  R.  B.  Co.  v.  Morgan  County,  63  Mo. 

the  meaning  of  the  law  applicable  tone-  156;  Smith  v.  Clark  Co.,  64  Mo.  68;  State 

gotiable  paper,  as  such  bonds  are  alway*  t>.  Sutterfield.  64  Mo.  891 ;  Columbia  Co. 

inned  under  special  statutory  authority,  v.  King,  18  Fla.  421  j  San         '■--■j    - 

and  are  only  valid  when   the  statute  ia  18  Fta.  482. 
complied  with.    See  Fiih  v,  Keno*bB, 
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legislatare  authoriziag  any  debt  to  be  contracted  on  beHalf  of 
the  Commonwealth,  except  for  certain  specified  purposes,  unless 
provision  should  be  made  in  such  act  for  an  annual  tax  sufficient 
to  pay  such  debt  within  thirty  years ;  and  the  act  was  not  to  have 
eEFect  unless  approved  by  the  people.  It  was  contended  that  this 
provbion  was  not  to  apply  to  the  Commonwealth  as  a  mere  ideal 
abstraction,  unconnected  with  her  citizens  and  her  soil,  but  to  the 
Commonwealth  aa  composed  of  her  people,  and  their  ten-itorial 
organizations  of  towns,  cities,  and  counties,  which  make  up  the 
State,  and  tliat  it  embraced  in  principle  every  legislative  act 
which  authorized  a  debt  to  be  contracted  by  any  of  the  local 
organizations  of  which  the  Commonwealth  was  composed.  The 
courts  of  that  State  held  otherwise.  "The  clause  in  question," 
they  say,  "applies  in  terms  to  a  debt  contracted  on  behalf  of  the 
Commonwealth  as  a  distinct  corporate  body  ;  and  the  distinction 
between  a  debt  on  behalf  of  the  Commonwealth,  and  a  debt 
or  debts  on  behalf  of  one  county,  or  of  any  number  of  coun- 
ties, is  too  broad  and  palpable  to  admit  of  the  suppo- 
ntion  that  the  latter  class  of  *  debts  was  intended  [*  219] 
to  be  embraced  by  terms  specifically  designating  the 
former  only."  >  The  same  view  has  been  taken  by  the  courts 
of  Iowa,  Wisconsin,  Illinois,  and  Kansas,  of  the  provisions 
in  the  constitutions  of  those  States  restricting  the  power  of  the 
legislature  to  contract  debts  on  behalf  of  the  State  in  aid  of 
internal  improvements ; '  but  the  decisions  of  the  first-named 
State  have  since  been  doubted,'  and  those  in  Illinois,  it  would 
seem,  overruled.*    In  Michigan  it  has  been  held  that  they  were 

1  Sladc  ».  BtUlroad  Co.,  18  B.  Monr.  I.  Itlng  the  State  from  cnating  •  debt  ex> 

*  Dabnqne  Coantj  b..  lUilromd  Ca,  4  ceeding  Btty  thmuand  doIUn  withoat  the 
Oreeiie(Io«ii),l;  CUppD.CedarCountf,  conMnt  of  the  people  in*nife*ted  M  a 
6  Iowa,  IG;  CUrk  r.  JanetTllls,  10  Wla.  genenl  election,  woald  preclade  the  State 
136;  Buhnell  v.  Beloit,  10  Wis.  196;  fromcmtingalikedebt  against  a  munlci- 
PrattTman  b.  SnperTiion,  IS  111.  406;  palcoqMratioQ.exceptnponthelikecondi- 
Bobertaon  r.  Hockford. 21IIL  461 !  John-  tion».  Andit »a»periinenllyi«id:  "The 
MO  r.  SUrk  Coimtj,  24  HI.  75;  Perkin*  pratectian  of  the  whale  implies  neceasarl- 
V.  Lewii,  24  HI.  206;  Botler  v.  Dnnham,  Ij  the  protectioD  of  all  iti  organized  parts, 
ST  111.  4T4 ;  Laarenworth  Co.  v.  Miller,  7  and  the  whole  cannot  be  lecnre  white  all 
Kaa.  479.  or  any  of  its  parts  are  exposed  to  danger. 

■  State  V.  Wapello  County,  IS  Iowa,  What  U  the  real  Tslne  of  this  proTision 

S88.    And  see  People  v.  Snperrisor,  ke.,  of  the  constitDllnn  if  the  legislatnre.  in- 

IS  Hlch.  2M.  hibited  from  Incurrini;  a  dobt  bejond  titlj 

*  In  People  n.  Mayor,  ftc.  of  Chicago,  thonsand  dollars  on  behalf  of  the  SUte, 
61  HI.  17. 36,  it  is  held  eipresslj  that  the  may  fbrce  a  debt  tenfald  or  one  hnn- 
proritioD  of  tbe  Stale  cooslitotion  prohJb-  drvMbld  gr«at«f— tor  there  Is  no  limit 
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iDapplioable  to  a  constitution  adopted  with  a  clear  purpose  to 
preclude  taxation  for  such  enterprises.* 

to  tbe  power  —  upon  all  the  citie*  of  the  taxmtioD  in  order  to  accomplish   public 

Stalet    We  otn  perceiTe  none."    We  do  impraTemenit  in  <x»et  wliere  the/  were 

not  see  how  Ihia  can  be  reconciled  with  not  uontent  to  wkit  the  reault  of  priTite 

theeKriierIllinoiBcaut,and  it  itto  muii-  enterpHie.     The  people  meani  lo  erei^C 

festt;  riglit,  it  ii  hoped  the  leuned  court  inch  eSectoal  bArrieri  that  if  the  lempla- 

will  never  make  tlie  attempt.  lion  shoald  return,  the  meani  of  inflicting 

>  The  fullowinB  extract  l^oni  tbe  opin-  the  like  Injury  upon  the  credit,  reputa- 

ion  in  Bay  Citj'  c.  Slate  Treaaurer.SSMich.  tion,  and  proiperiiy  of  the  State  ihould 

499,  604,  is  upon  this  point ;  "  Our  State  not  be  within  the  reach  of  the  autboritie*. 

had  once  before  liad  a  bitter  experience  of  They  believed  llieae  claniei  of  tlie  coniti- 

tiie  evili  of  the  government  connecting  it-  tucion  acconifdiihed  this  purpose  perfect- 

•elf  with  works  of  internal  improvement  ly,  and  none  of  its  provisions  had  more 

In  a  time  of  inflation  and  imagined  proa-  Infloence  in  lecommending  that  inatni- 

periCy,  the  Slate  had  contracted  a  largo  ment  to  the  heartj  good-will  of  the  peo- 

debt  for  the  construction  of  a  system  of  pie. 

railroads,  and  Ihe  people  were  oppressed  "  In  process  of  time,  however,  a  tna- 

with  heavy  uxatlon  in  coniequenL'e.  More-  jority  in  Ihe  legisUture  were  found  willing, 

over,  for  a  portion  of  this  debt  they  had  not  against  the  solemn  warning  of  the  execn- 

received  what  they  bargained  for,  and  they  live,  to  resort  again  to  the  power  of  (axa- 

did  not  recognize  their  legal  or  moral  ob-  tion  in  aid  of  Internal  improvemenL     It 

ligation  to  pay  for  it.     The  good  name  was  discnvered  that  though  "(he  State" 

and  fiime  of  the  State  suSered  in  conse-  was  expressly  Inhibited  from  giving  such 

quence.     Tlie  result  or  it  all  was  that  a  aid  fn  any  form,  except  in  the  disposition 

settled  conviction  fastened  liself  upon  the  of  grants  made  to  it,  the  subdivisions  of 

minds  of  our  people,  that  works  of  inter-  which  the  State  was  composed  were  not 

nal  Improvement  should  be  private  enter-  under  the  like  ban.    Dei'isiaiii  In  other 

prises ;  that  it  was  not  within  Ihe  proper  States  were  found  which  were  supposed 

province  ot  government  to  connect  itself  to  sanction  the  doctrine  that,  under  such 

with  their  construction  or  management,  circumstances,  the  State  might  do  indi- 

and  that  an  imperative  State  policy  de-  rectly  through  lis  subdivisions  what  di- 

manded  that  nn  mure  burdens  should  be  rectly  it  was   forbidden  to  do.     Thus  a 

Imposed  upon  the  people  by  Stute  author-  way  was   opened  by   which   the   whole 

Ity,  for  any  such   purpose.     Under  this  purpose  of  the  cons  I  i  (nil  anal  provisiona 

conviction  they  incorporated  in  the  con-  quoted  might  be  defeated.    The  Stata 

stituiion   of  1860,  under  the  signiflcnnt  could  not  aid  a  private  corporation  with 

title  of  '  Finance  and  Taxation,'  several  ici  credit,  hut  it  might  require  each  of  it* 

provisions  expressly  prohibiting  the  State  townships,  cities,  and  villages  to  do  so. 

from  being  a  parly  to,  or  Interesled  in.  The  State  could  not  load  down  its  peo- 

any  work  of  intemHl  improvement,  or  en.  pie  with  taxes  for  the  construction  of  a 

gaged  in  carrying  on  any  such  work,  ex-  public  Improvement,  but  it  might  compel 

cepC  in  the  expenditure  of  grants  msde  the  municipal  authorities,  which  were  Its 

a  from  suhicribing  to,  or  mere   creatures,   and   which   held    their 


being  interested  in,  tlie  slock  of  any  com-  whole  aulhorily  and  their  whole  life  at  iti 

pany,  association,  or  corporation,  or  loan-  will,  to  enforce  such  taxes,  one  by  one, 

Ing  Its  credit  in  aid  of  any  pf  renn,  nssoct-  until  the  whole  people  were  bent  to  the 

ation.  or  corporation.    Art.  XIV,  S|  B,  8,  harden. 

and  7.  "  Now,  whatever  might  be  the  just  and 
"  All  these  provisions  were  Ineorpo-  proper  conslrucllon  of  similar  provirions 
rated  by  the  people  in  the  consUtution,  In  the  constitutions  of  Stales  whose  hit- 
as  precautions  against  injudicious  action  tory  has  not  been  llic  same  with  onr  own, 
by  themselves,  if  in  another  time  of  in-  the  majority  of  tliia  court  thought  when 
flatlnn  snd  ezdtement  they  should  be  the  previous  case  was  before  us,  and  they 
tempted  to  incur  th«  like  burdensome  still  think,  that  these  provisions  in  our 


by  Google 


CH.  Vin.]      THE  GRADES  OF  MUNIOIPAL  GOTEBItMBNT.  276 

Another  class  of  legislation,  which  has  recently  demanded  the 
attention  of  the  courts,  has  been  little  less  troublesome,  from  the 
new,  varied,  and  peculiar  questions  iavolved,  than  that  in  rela- 
tion to  municipal  subscriptions  in  aid  of  internal  improvemeiita. 
As  the  power  to  declare  war  and  to  conduct  warlike  operations 
rests  in  the  national  govemment,  and  that  government  ia  vested 
with  unlimited  control  of  all  the  resourceB  of  the  country  for 
those  purposes,  the  duty  of  national  defence,  and,  consequently, 
the  duty  to  defend  all  the  citizens  as  well  as  all  the  property  of  all 
the  municipal  organiEations  in  the  several  States,  rests  upon  the 
national  authorities.  This  much  is  conceded,  though  in  a  qualified 
degree,  also,  and,  subordinate  to  the  national  government,  a  like 
duty  rests  doubtless  upon  the  State  governments,  which  may 
employ  the  means  and  services  of  their  citizens  for  the  purpose. 
But  it  is  no  part  of  the  duty  of  a  township,  city,  or  county,  as 
such,  to  raise  men  or  money  for  warlike  operations,  nor  have  they 
any  authority,  without  express  legislative  sanction,  to  impose 
upon  their  people  any  burden  by  way  of  taxation  for  any  such 
purpose.*  Nevertheless,  nben  a  war  arises  which  taxes  all  the 
energies  of  the  nation,  which  makes  it  necessary  to  put  into  the 
field  a  lai^e  proportion  of  all  the  able-bodied  men  of  the  country, 
and  which  renders  imperative  a  resort  to  all  available  means  for 
filling  the  ranks  of  the  army,  recruiting  the  navy,  and 
replenishing  the  national  treasury,  the  question  "becomes  [*  220] 
a  momentous  one,  whether  the  local  organizations  — 

coMtitntlon  do  jn^clnile  the  St&te  from  their  provliloDHTheneTerpncticable,  and 

loMtiDR  Dm  public  credit  to  priTSte  corpo-  give  them  ■  damaging  Ihrnat  wheneTer 

nUoni,  and  from  Impoiing  taxation  upon  conveDient    They  mait  conitrne  them, 

it!  citiseni  or  any  ponion  thereof  in  aid  m  the  people  did  in  their  adoption,  if  the 

of  the  conitraction  of  miiroadi.    So  the  mean*   of  srriTlng;  at  that  conitrnctlon 

people  tnppoeed  when  tlie  constitution  are  vithin  tlieir  power.     In  these  caiea 

waa  adopted.   ConstitDtloni  do  not  change  <ro  tlioaght  we  coald  arHve  at  it  from 

with  the  Tarying  tides  ot  public  opinion  the  public  liiitor;  of  the  times." 

and  desire;  the  will  of  the  penple  therein  >  Stetson  r.  Kempton,  13  Maas.  272 ; 

recorded  ia  the  same  inflexible  law  nntil  OoTe  d.  Epping,  41  N.  H.  689 ;  Crowell  p. 

changed  bj  their  owD  deliberatire  action  j  Hopkinton,  46N.  II.  9;  Baldwin  tr.  North 

and  it  cannot  be  perraiuible  to  the  conrU  Branfbrd,  32  Conn.  47 ;  Webster  v.  Bat- 

that,  in  order  to  aid  eTaaioii*  and  clrcom-  winton,  82  Conn.  181.     See  bIm  Claflln  v. 

Tentiona,  they  shall  aiilyect  these  instru-  Eopkinton,  i  Graf,  602;  CoTer  e.  Baj- 

roents,  which  in  the  main  only  undertake  town,  12   Minn.  124 ;   Fiske   r.  Hazcan), 

to  lay  down  broad  general  principles,  to  T  R.  I.  438;  Alley  c.  Edgecomb,  63  Me. 

m  literal  and  technical  construction,  as  If  446;  People  v.  SnperTiion  at  Colombia, 

they  were  great  pnblic  enemies  standing  43  N.  T.  130;   Walachlager  c.  Liberty, 

in  the  way  of  progress,  and  the  duty  of  28  Wli.  382  ;  Burrill  d.  Boeton,  2  CliS. 

■TM7  good  dticen  wa«  to  get  uoiind  COO. 
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those  which  are  managed  most  immediatelj  hy  the  people  tfaem- 
aelves  —  may  not  be  made  important  auxiliaries  to  the  national 
and  State  governments  in  accomplishing  tiie  great  object  in 
which  all  alike  are  interested  bo  vitally ;  and  if  they  are  capable 
of  rendering  important  aasistance,  whether  there  is  any  constitu- 
tional principle  which  would  be  violated  by  making  ose  of  these 
organizaUons  in  a  case  where  foiloie  on  the  part  of  the  central 
authority  would  precipitate  general  dismay  &ad  ruin.  Indeed, 
as  the  general  government,  with  a  view  to  convenience,  economy, 
and  promptnesB  of  action,  will  be  very  likely  to  adopt,  for  any 
purposes  of  conscription,  the  existing  municipal  divisions  of  the 
States,  and  its  demand  for  men  to  recruit  its  armies  will  assume 
a  form  seeming  to  impose  on  the  people  whose  municipal  organi- 
zation embraces  the  teiritory  covered  by  the  demand,  the  duty  of 
meeting  it,  the  question  we  have  stated  may  appear  to  be  one 
rather  of  form  than  of  substance,  inasmuch  as  it  would  be  diffi- 
cult to  assign  reasons  why  a  duty  resting  upon  the  citizens  of  a 
municipality  may  not  be  considered  as  resting  upon  the  corpora- 
tion itself  of  which  they  are  the  constituents,  and  if  so,  why  it 
may  not  be  assumed  by  the  municipality  itself,  and  then  be  dis- 
cfaai^ed  in  like  manner  as  any  other  municipal  burden,  if  the 
legislature  shall  grant  permission  for  that  purpose. 

One  difficulty  that  suggests  itself  in  adopting  any  such  doc- 
trine is,  that,  hy  the  existing  law  of  the  land,  able-bodied  men 
between  certain  specified  ages  are  alone  liable  to  be  summoned 
to  the  performance  of  military  duty ;  and  if  the  obligation  is 
assumed  by  the  municipal  organizations  of  the  State,  and  dis- 
charged by  the  payment  of  money  or  the  procurement  of  sub- 
stitutes, the  taxation  required  for  this  purpose  can  be  .claimed, 
with  some  show  of  reason,  to  be  taxation  of  the  whole  community 
for  the  particular  benefit  of  that  class  upon  whom  by  the  statutes 
the  obligation  rests.  When  the  public  funds  are  used  for  the 
purpose,  it  will  be  insisted  that  they  are  appropriated  to  discharge 
the  liabilities  of  private  individuals.  Those  who  are  already  past 
the  legal  age  of  service,  and  who  have  stood  tfaeir  chance  of  being 
called  into  the  field,  or  perhaps  have  actually  rendered  the  re- 
quired service,  will  be  able  to  urge  with  considerable  force  that 
the  State  can  no  longer  honorably  and  justly  require  tbem  to  con- 
tribute to  the  public  defence,  but  ought  to  insist  that  those  within 
the  legal  ages  should  perform  their  legal  duty;  and  if  any  upon 
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Tbom  that  duty  rests  shall  actaally  have  enrolled  themselves  in 

the  army  with  a  view  to  discharge  it,  such  persons  may  claim, 

with  even  greater  reason,  that  every  consideration  of 

*  equality  and  jastice  demands  that  the  property  they    [*  221] 

leave  behind  them  shall  not  be  taxed  to  relieve  othera 

from  a  duty  equally  imperative. 

Much  may  be  said  on  both  sides  of  this  subject,  but  the  judicial 
decisions  are  clear,  that  the  people  of  any  municipal  corporatiou 
or  political  division  of  a  State  have  such  a  general  interest  in 
relieving  that  portion  of  their  fellow-citizens  who  are  liable  to  the 
performance  of  military  duty,  as  will  support  taxation  or  render 
valid  indebtedness  contracted  for  the  purpose  of  supplying  their 
placee,  or  of  filling  any  call  of  the  national  authorities  for  men, 
with  volunteers  who  shall  be  willing  to  enter  the  ranks  for  such 
pecuniary  iuducements  as  may  be  offered  them.  The  duty  of 
nation^  defence,  it  is  held,  rests  upon  every  person  under  the 
protection  of  the  government  who  is  able  to  contribute  to  it,  and 
not  solely  upon  those  who  are  within  the  legal  ages.  The  statute 
which  has  prescribed  those  ^es  has  for  its  basis  the  presumption 
that  those  between  the  limits  fixed  are  best  able  to  discharge  the 
burden  of  military  service  to  the  public  benefit,  but  others  are 
not  absolved  from  being  summoned  to  the  duty,  if  at  any  time 
the  public  exigency  should  seem  to  demand  it.  Exemption  from 
militaiy  duty  is  a  privilege  rather  than  a  right,  and,  like  other 
statutory  privileges,  may  be  recalled  at  any  time  when  reasons 
of  public  policy  or  necessity  seem  to  demand  the  recall.'  More- 
over, there  is  no  valid  reason,  in  the  nature  of  things,  why  those 
who  ore  incapable  of  performing  military  service,  by  reason  of 
i^,  physical  infirmity,  or  other  cause,  should  not  contribute,  in 
proportion  to  their  ability,  to  the  public  defence  by  such  means 
as  are  within  their  power  ;  and  it  may  well  happen  that  taxation, 
for  the  purpose  of  recruiting  the  armies  of  the  nation,  will  dis- 
tribute the  burden  more  equally  and  justly  among  all  the  citizens 
than  any  other  mode  which  could  be  devised.  Whether  it  will 
be  just  and  proper  to  allow  it  in  aoy  instance  must  rest  with  Uie 
legislature  to  determine  i  hut  it  is  unquestionably  competent, 
witli  legislative  permission,  for  towns,  cities,  and  counties  to  raise 
money  by  loans  or  by  taxation  to  pay  bounty  moneys  to  those 

>  8m  ^cat,  p.  "SSS,  uid  CMM  dt«d  In  note. 
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who  shall  Tolunteer  to  fill  any  call  made  upon  such  towns,  cities, 
or  counties  bo  supply  men  for  the  national  armies.^ 

[*  222]  *  Relief  of  the  community  from  an  impending  or  pos- 
sible draft  is  not,  however,  the  sole  consideration  which 

will  support  taxation  by  the  municipal  corporations  of  Uie  State 

to  raise  money  for  the  purpose  of  paying  bounties  to  soldiers. 

t  "  Tbe  power  to  create  a  public  debt,  Clearly  the  low  of  that  part  of  the  popn- 
and  liqaidsla  it  by  laxation,  U  too  clear  lation  Dpoa  whom  the  greateit  number 
for  dijpate.  The  queition  U,  therefore,  depend,  aad  who  contribnte  moM  to  the 
oaiTowed  to  a  ■ingle  point :  Ii  tbe  pur-  public  welfare  by  their  indnitry,  ikill, 
po«e  in  thU  instance  a  public  one?  Does  and  property,  and  good  conduct,  U  a 
it  concern  the  common  welfare  and  inter-  common  loM,  and  therefore  a  general  in- 
eit  of  the  municipalitj  ?  Let  u<  tee.  jury.  Tlieie  are  alike  lubject  to  the 
Civil  war  trai  raging,  and  Congreu  pro-  draft.  The  blind  and  relentlcM  lot  re- 
Tided  in  the  second  sevtion  of  the  act  of  tpecta  no  age,  condition,  or  rank  in  life. 
34th  February,  1664,  that  the  quoU  of  It  la,  therefore,  clearly  the  intereat  of  the 
tioop*  of  each  ward  of  a  city,  town,  community  that  thoae  thonld  cerTe  who 
towniliip,  precinct,  tc.,  should  be  as  are  willing,  whole  loss  will  serer  tbe  few- 
nearly  a*  possible  in  proportion  to  the  est  ties  and  prodace  the  least  iryury. 
Dumber  of  men  resident  therein  liable  to  "  The  bounty  is  not  a  private  trsna- 
render  military  serTice.  Section  three  actioa  iu  which  tlie  indiridaal  alone  is 
provided  tliat  all  volanteers  who  may  en-  benefited.  It  benefits  the  public  by 
list  afler  a  draft  shall  be  ordered,  shall  be  iudaiang  and  enabling  those  to  go  who 
deducted  fhjm  the  number  ordered  to  be  feel  tliey  can  beat  be  spared.  It  is  sot 
drafted  in  auch  ward,  town,  Ac.  Volun-  voluntary  in  tliose  who  pay  it.  The  coni- 
teers  are  therefore  by  law  to  be  accepted  municy  is  subject  to  the  draft,  and  it  is 
in  relief  of  the  municipality  from  a  com-  paid  to  relieve  It  trom  a  burden  of  war. 
pulsory  service  lobedelerrnined  by  lot  or  It  is  not  a  mere  gift  or  reward,  but  a 
chance.  Does  this  relief  fnTolve  the  pub-  conaideration  for  services.  It  is  ll>ere- 
lic  weltarearinterest?  The  answer  rises  fore  not  a  confiscation  of  one  man's 
spontaneously  in  the  breast  of  every  one  property  for  another's  use,  but  it  is  a 
in  a  community  liable  to  the  military  contribution  fhim  the  public  treasury  for 
burden.  It  is  given,  not  by  the  voice  of  ageueral  good.  In  short,  it  is  simply  tax- 
him  alone  who  owes  tlie  service,  but  ation  to  relieve  the  municipality  from  (be 
swell*  into  a  chorus  from  his  whole  fam-  stern  demands  of  war.  and  avert  a  public 
ily,  relatives,  and  friend*.  Military  *er-  injury  in  the  loss  of  those  who  contiibote 
Tice  is  the  highest  duty  and  burden  Uie  most  to  the  public  welfare."  Speer  c. 
dtiien  is  oilied  to  obey  or  to  bear.  It  School  Directors  of  BiairtTille,  GO  Fenn, 
involve*  life,  limb,  and  health,  and  is  St.  160,  169.  See  also  Waldo  k.  Portland, 
therefore  a  greater  'burden'  than  the  38Conn.8<I3i  Bartholomews,  Harwinton, 
taxation  of  property.  The  lose  or  the  83  Conn.  408;  Fowler  v.  Danvers,  8  Al- 
injury  is  not  confined  to  the  individual  len,  BO;  Lowell  d.  Oliver,  8  Allen.  217; 
himself,  hut  extends  to  all  the  relation*  Washington  County  v.  Berwick.  66  Penn. 
he  auslalns.  It  embrace*  those  bound  to  St  466  ;  Trustees  of  Caaa  e>.  Dillon,  IS 
him  in  tbe  ties  of  consanguinity,  friend-  Ohio  St.  S8;  State  b.  WilketvlUe,  20 
•hip,  and  intereat ;  to  the  community  Ohio  St.  288.  Also  Opinions  of  Justices, 
which  must  fUrnish  support  to  hi*  family,  62  Me.  GS6,  in  which  tbe  view  1*  ei- 
if  he  cannot,  and  wliich  loses  in  him  a  pressed  that  towns  cannot,  under  the 
member  whose  labor,  indostry,  and  prop-  power  to  raiae  money  for  "  necessary 
erty  contribute  to  Its  wealth  and  its  re-  town  charges,"  raiae  and  pay  commota- 
sources ;  who  asalata  to  bear  its  burdens,  tion  moneys  to  relieve  persona  drafted 
and  whose  knowledge,  akill.  and  public  into  the  military  service  of  the  United 
tphil  contribute  to  the  general   good.  State*. 
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Gratitude  to  those  who  have  entered  the  military  service,  whether 
as  ToluDteers  or  drafted  men,  or  ae  substitutes  for  others 
who  were  drafted  or  were  •  liable  to  be,  is  a  cousidera-    [•  228] 
tiou  which  the  State  may  veil  recognize,  and  it  may 
compensate  the  service  either  by  the  paymest  of  bounty  moneys 
directly  to  such  persons,  or  by  provisiou  for  the  support  of  those 
dependent  upon  them  while  they  shall  be  absent  from  their 
homes.    Whether  we  regard  such  persons  as  public  beuefactors, 
who,  having  taken  upon  themselves  the  most  severe  and  danger- 
ous duty  a  citizen  is  ever  called  upon  to  perform,  have  thereby 
entitled  themselves  to  public  reward  as  an  incentive  to  fidelity 
and  courage,  or  as  peraona  who,  having  engaged  in  the  public  ser- 
vice for  a  compensation  inadequate  to  the  toil,  privation,  and  dan- 
ger incnrred,  are  deserving  of  the  bounty  as  a  further  recc^nition 
on  the  part  of  the  community  of  the  worth  of  their  services,  there 
seems  in  either  case  to  be  no  sufficient  reason  to  question  the 
right  of  the  legislature  to  authorize  the  municipal   divisions  of 
the  State  to  raise  moneys  in  any  of  the  usual   modes,  for  the 
purpose  of  paying  bounties  to  them  or  their  families, 
in  recognition  of  such  services.^    *And  if  a  municipal    [*  224] 
corporation  shall  have  voted  moneys  for  such  purpose 
withoat  legislative  authority,  it  is  competent  for  the 
*  legislature  afterwards  to  legalize  their  action  if  it  shall   [*  225] 
ao  choose.* 

>  The  act  under  which  the  PeDoijl-  Conn.  118;  Bartholomeir  o.  HHrwiDtoa, 
▼anik  caie,  dt«d  in  tb«  preccdiDg  noI«,  38  Conn.  40B ;  Crowell  v.  Hopkinlon,  46 
«M  decided,  suthoriud  the  borough  to  N.  H.  9 ;  Shu;kford  v.  Newinglon,  46  N. 
coDtrwct  a  debt  for  the  payment  of  three  B.  415;  LoireU  v.  OliTer,  8  Allen,  217; 
bnndred  dollar*  ta  each  noQ  oommlaiioned  Abt  c.  GWim,  62  Penn.  St.  432  \  Weiatw 
officer  and  private  wlio  miglit  tbereafWr  v.  Hade,  62  Penn.  SL  474 ;  Coffman  v. 
Tolonteer  and  eater  tlie  lerTice  of  the  Keightley,  24  Ind.  609;  Board  of  Corn- 
United  Statei,  and  be  credited  upon  the  niiaiionera  v.  Beam.  '25  Ind.  110 ;  Co- 
qnotaof  the  boroQKh  under  an  impending  mer  a.  Fnliom,  13  Minn.  '219;  Slate  b. 
draft.  The  whole  putpoae,  therefore,  Demoreit,  82  K.  J.  528 ;  Taylor  r.  Thomp- 
wai  to  reliere  the  coinmanlty  from  the  eon,  42  III.  9 ;  Barboar  e.  (^mden,  61  M». 
tlireatened  conacriptkin.  Bat  in  the  caa«  608 ;  Hart  v.  Holden,  56  Me.  672 ;  Burs- 
ot  Brodhead  v.  llilwaokee,  19  Wii.  624,  liam  e.  Cheliea.  43  Vt.  69 ;  Butler  v. 
«o2,it  wai  held  coutitntional,  not  only  to  Fullney,43  Vt.481.  In  Slate  v.  Jackion, 
provide  for  the  future  by  toch  municipal  83  N.  J.  450,  a  itataie  anthoriiing  a  town 
taxation,  bat  alto  to  raiie  mooeyi  to  pay  to  raiie  money  by  lax  to  relieve  itj  in- 
boantieato  VDianleen  prevtoujly  enliited,  haUtanta  Ihnn  Uie  burden  of  a  dnfl 
and  even  to  thoae  who  ehoold  tliereafl^r  under  a  law  of  Congreu,  wa«  Ueld  void 
pmcnre  tubttitntei  for  tbemaelvei,  and  a>  tending  to  defeat  the  parpoH  of  ench 
hare  them  credited  on  the  mnnidiMl  law.  The  decisioD  wa«  made  by  a  bare 
quota.  majority  of  a  bench  of  eleven  judge*. 

*  Booth  V.  Town  of  Woodbncj,  SS  Compan  O'Han  >.  CarpentM,  S3  Uich. 
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[*  226]  'The  cases  to  wliich  we  have  referred  in  the  notes 
assume  that,  if  the  purpose  is  one  for  which  the  State 
might  properly  levy  a  tax  upon  its  citizens  at  large,  the  legisla- 
ture would  also  have  power  to  apportion  and  impose  the  duty,  or 
confer  the  power  of  assuming  it,  upon  the  towns  and  other  muni- 
cipal or  political  divisions.  And  the  rule  laid  down  is  one  which 
opens  a  broa^  field  to  legislative  discretion,  allowing  as 
[*  227]  it  does  the  raisii^  and  *  appropiiation  of  moneys,  when- 
ever, in  the  somewhat  extravagant  words  of  one  of  the 
cases,  there  is  "  the  least  possibility  that  it  will  be  promotive  in 
any  degree  of  the  public  welfare." '  The  same  rule,  substantially, 
has  been  recognized  by  the  Court  of  Appeals  of  New  Yoii. 
"  The  legislature  is  not  confined  in  ita  appropriation  of  the  public 
moueys,  or  of  the  sums  to  be  raised  by  taxation  in  favor  of  indi- 
viduals, to  cases  in  which  a  legal  demand  exists  against  the  State. 
It  can  thus  recognize  claims  founded  in  equity  and  justice  in  the 
largest  sense  of  these  terms,  or  in  gratitude  or  charity.  Inde- 
pendently of  express  constitutional  restrictions,  it  can  make 
appropriations  of  money  whenever  the  public  well-being  requires 
or  will  be  promoted  by  it,  and  it  is  the  judge  of  what  is  for  the 
public  good.  It  can,  moreover,  under  the  power  to  levy  taxes, 
apportion  the  public  burdens  among  all  the  tax-paying  citizens  of 
the  State,  or  among  those  of  a  particular  section  or  political  divi- 
sion."' And  where  citizens  have  volunlarily  advanced  moueys 
for  the  purpose  of  paying  bounties  to  recruits  who  fill  the  quota 
of  a  municipal  corporation,  on  an  understanding,  based  upon 
informal  corporate  action,  that  the  moneys  should  be  refunded 
when  a  law  should  be  passed  permitting  it,  a  subsequent  act  of 
the  legislature  authorizing  taxation  for  this  purpose  is  valid.' 

However  bi-oad  are  the  terms  employed  in  describing  the  legis- 
lative power  over  taxation  in  these  cases,  it  is  believed  that  no 
one  of  them  has  gone  so  far  as  to  sanction  taxation  or  the  appro- 

410,  In  whtch  B  contTsct  o(  liuamnce  Feno.  Bt  117, 1T4,  (ollowiog  Chettuj  w. 

•gainst  a  militsr;  dr«ft  wm  h«ld  void  on  Hoo»er,  9  B.  Monr.  830. 
gronnd*  of  pablic  policy.  *  Guilford  r.  Supervitora  of  Chenango, 

'  Booth<'.Woodbu]7,32Canall8,128,  13  N.  Y.  143,  UB.     See  New  Orleuii  v. 

per  Bailer,  J.     "  To  make  a  Ui  Uw  nn-  CUrlc,  95  U.  8.  6*4. 
conttltutional  on  this  ground,  it  must  be         ■  Weisler  e.  Hade,  62  Penn.  St.  474. 

apparent  at  first  blush  that  the  comma-  And  see  People  v.  SutliraD,  48  111.  412  j 

nitj  taxed  can  have  no  pouible  interest  Johnson  d.  Campbell,  49  111.  316.    Com- 

in  the  purpose  to  which  tlieir  mone/  Is  to  pare   6a«qnehanna  Depot  b.   Ban/,  61 

be  applied."    Sbatpteu  v.  Uayor,  &c,  SI  Penn.  St  817. 
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piiatioD  of  the  public  revenue  in  order  to  refuud  to  individualu 
moneys  which  they  may  have  paid  to  relieve  themselves  £rom  an 
impending  draft,  or  may  have  voluntarily  contributed  to  any 
public  purpose,  from  motives  purely  personal  to  tbemselveB,  with* 
out  any  lea^on  to  rely  upon  the  credit  of  the  State,  or  of  any 
municipal  corporation,  for  reimbursement,  and  where  the  circum- 
Btsnces  are  not  such  as  &irly  to  challenge  the  public  gratitude. 
Taxation  in  such  a  case,  where  no  obligation,  honorary  or  other- 
wise, rests  upon  the  public,  would  be  nothing  else  than  a  naked 
case  of  appropriating  the  property  of  the  tax-payer  for  private 
purposes,  and  that,  too,  without  reference  to  anticipated  public 


'  lynm  r.  School  DiKClon,  Ao.,  51  He  doe*  not  seem  to  hare  conddered  it 

Pmn.  St.  9.    A  meetUig  of  penam  liaUe  materiml  wbethsr  the  ABsociation  paid  lu 

to  dnft  Dnder  tlio  Uw  of  the  United  Statea  mons}'  volnntarilj  in  aid  of  it*  qwd  meiU' 

«■•  called,  anil  an  auodation   formed,  ben,  or  eipretalj  to  aid  the  townabip  in 

oalled  the  HaEifax  Bountj  Auociation,  aaving  iti  people  from  a  draft,  with  the 

which  levied  an  astcMment  of  thirij  dol-  undemanding  tliat  it  wat  advanced  <□  the 

Ian  00  each  peraoc  liable  to  militnr;  dulj  character  of  a  loan  if  tlie  legialature  chow 

Id  the  lowoihip,  and  loUdted  coiitriba-  to  direct  ila  repayment,  and  the  acbool 

tloni  from   othen.     Afterward*,  an  act  directon  chote  to  act  upon  the  author- 

wai  paaied  by  the  legiehitare,  with  a  pre-  it;  conferred.    Tliia  we  cannot  agree  to. 

ambJe  reciting  that  certain  citlxen*   of  Buch  an  enaciment  would  not  be  legiala- 

BalUax  townihip,  aaaodated  ai  the  Hali-  Uon  at  all.    It  would  be  in  the  nature  of 

bx  fioanlj'  Aaiociation,  for  freeing  the  judicial  action,  it  i»  tnie':  but,  wanting 

■aid  townihip  from  tlie  late  drafca,  ad-  tlie  juatice  of  notice  to  partiea  to  be  aT- 

Tanced  money),  wliich  were  expended  in  fected  by  the  hearing,  trial,  and  all  that 

paying  bountie*  to  rolunteen  to  fill  the  give*  tanction  and  force  to  regular  Jodl- 

qtiota  of  the  townihip.     The  act  then  an-  cial  proceedinga,  it  woold  much  more  re- 

thorind  and  required  the  tchool  direutora  aemble  an  imperial  reacript  than  eontti- 

to  botrow  inch  inmi  of  money  ai  would  tutional  legiiladon :  flnt,  in  declaring  an 

Ailly  reimbune  the  laid  Halifai  Bounty  obligation   where   none   wa»   created  or 

Auodation  for  moneys  ailTanced  to  free  previotuly  eiiited;  and  next,  in  decree- 

aaid  townihip  from  the  draft,  and  tlien  iug  payment  by  directing  the  money  or 

further  aathoriied  the  ichool  directon  to  property  of  the  people  to  be  leqneitered 

levy  and  collect  a  tax  to  repay  the  aumi  to  make  the  payment    The  legialature 

borrowed.    The  eonrt   »ay  :    "  Wo   are  can  exerciae  no  Buch  detpotic  f uncliona ; 

bonnd  to  regard  the  atatule  ai  an  author-  and  a*  it  ii  not  apparent  in  the  act  that 

Ity  to  reimbune  what  wat  ioiended  bj  they  attempted  to  do   ao,   we    are  not 

the  Aaiociation  ai  adrancei  made  to  the  to  preiume  they   did.     They  cTidently 

townihip  with  the  intent  or  nndentand-  intended   the   tufcancnunli   to   be   reim- 

ing  to  be  retmbnned  or  returned  to  tboM  buraed  to  be  only  tuch  aa  were  made  on 

contributing.    Tliii  wai  the  light  in  which  the  &ith  that  they  were  to  be  returned." 

the   learned  judge  below  regarded   tlie  See  b1k>  Crowell  r,  Hopklnton.  46  N.  H. 

tarma  ued;  and  unieii  thii  appeara  in  9;  Millera.Grandy,  13  Mich.  MO;  Peaae 

•npport  of  the  preaent  levy  by  the  school  v.  Chicago,  21  HI.  600 ;  Ferguion  p.  Land- 

diiecton,  they  are  acting  without  author-  nm.  6  Buah,  280;  E»ty  b.  Weatminiter, 

ity.    But  tlie  teamed  judge,  If  I  prnperij  97  Maaa.  824 ;  Cole  ».  Bedford,  97  Hau. 

eomprehend  hi*  foeanlng,  did  not  give  828;  Uiher  ».  Colcheater,  33  Conn.  687; 

•aflkdent  imporiaitee  to  theae  term*,  and  Perkins  b,  Milfbrd,  60  Me.  816 ;  Thomp- 

hCDca,  I  apprehend,  be  teU  into  enor.  aon  v.  Htuton,  60  Me.  816 ;  Eslly  s.  Mur 
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[*  228]        *  But  it  bos  been  beld  bj  the  Supreme  Court  of  Mag- 

aachusettfi  that  towns  might  be  authorized  by  the  legis- 
Inture  to  raise  moneys  by  taxation  for  the  purpose  of  refunding 
sums  contributed  by  individuali  to  a  common  fund,  in  order  to 
fill  the  quota  of  such  towns  under  a  call  of  the  President,  not> 
withstanding  auch  moneys  might  have  been  contributed  without 

promise  or  expectatioD  of  reimbursement.  The  court 
[*  229]    wei«  of  opinion  that  such  contributions  *  might  well  be 

considered  as  advancements  to  a  public  object,  and,  being 
such,  the  legislature  might  properly  recognize  the  obligation  and 

permit  the  towns  to  provide  for  its  discharge.^ 
[*  230]        •  On  a  preceding  page  we  have  spoken  in  strong  terms 

of  the  complete  control  which  is  possessed  by  the  legis- 
lative authority  of  the  State  over  the  municipal  corporations. 
There  are  nevertheless  some  limits  to  its  power  in  this  regard, 
as  there  are  in  vaiious  other  directions  limits  to  the  legislative 
power  of  the  State.  Some  of  these  are  expressly  defined ;  others 
spring  from  the  usages,  customs,  and  maxims  of  our  people ;  they 
are  a  pait  of  its  history,  a  part  of  the  system  of  local  self-govern- 
ment, in  view  of  the  continuance  and  perpetuity  of  which  all  our 
constitutions  are  framed,  and  of  the  right  to  which  the  people  cau 
never  be  deprived  except  through  express  renunciation  un  their 
part.  One  undoubted  right  of  the  people  is  to  choose,  directly 
or  indirectly,  under  the  forms  and  restrictions  prescribed  by  the 
legislature  for  reasons  of  general  State  policy,  the  officers  of  local 
administration,  and  the  board  that  is  to  make  the  local  laws. 
This  is  a  right  which  of  late  has  sometimes  been  encroached  upon 
under  various  plausible  pretences,  but  almost  always  with  the 
result  which  reasonable  men  should  have  anticipated  from  the 
experiment  of  a  body  at  a  distance  attempting  to  govern  a  local 
community  of  whose  affairs  or  needs  they  could  know  but  little, 
except  as  they  should  derive  information  from  sources  likely  to 

•hall.  69  Penn.  Si,  319.    In  Freetand  p.  Ohio   St.  608.    Tl«  Snprenie  Court  ot 

Hutingt.  10  Allen.  670,  it  wai  held  that  WUcoaiin,  In  the  w«lI-r«aBon«d  caae  of 

the  legislature  conid  not  empown  towns  Stato  v.  Taplpan.  29  Wii.  G64,  denj  tlie 

to  laite  iDonej  by  taxalion  lor  the  pur-  power  of  the  State  to  eompd  a  mankipal 

poM  of  refundinit  what  had  been  paid  hy  corporation  to  paj  boantie*  where  it  hai 

iodividnal*  for  ■ubatilalet  in  iutUtar7  ser-  not  Toted  to  do  »o. 

Tice.    In  Cau  v.  Dillon,  16  Ohio  St.  88,  >  Freeland  v.  HasUngi,  10  Allen,  GTI^ 

It  was  held  that  tanei  to  refund  bountiei  685.    And  lee  Hilblih  v.  CalhertDSD,  U 

preTionsly  and  voluntarily  paid  might  be  Fenn.  St.  164,and compare Tyaonv.SclHNjl 

knthoriied.    See  alK>  Bute  «.  Hanii,  17  Dlrecton,  61  Penn.  St.  9. 
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have  mtereated  reasons  for  misleading.'  Another  ia  the  right  of 
the  local  community  to  determine  what  pecuniary  burdens  it  shall 
take  upon  its  uhouIderB.  Bat  here  from  the  very  nature  of  the 
ease  there  must  be  some  limitations.  The  municipalities  do  not 
exist  wholly  for  the  benefit  of  their  corporators,  but  as  a  part  of 
the  machinery  of  State  government,  and  they  cannot  be  permitted 
to  decline  a  performance  of  their  duties  or  a  discharge  of  their 
obligations  as  such.  They  cannot  abolish  local  government ; 
they  cannot  refuse  to  provide  the  oouvenieuces  for  its  adminis- 
tration ;  they  cannot  decline  to  raise  the  necessary  taxes  for  the 
purpose ;  they  cannot  repudiate  pecnniaiy  obligations  that  justly 
rest  upon  them  as  a  local  government.  Over  these  matters  the 
l^slature  of  the  State  must  have  control,  or  confusion  would 
inevitably  be  introduced  into  the  whole  system.  But  beyond 
this  it  is  not  often  legitimate  for  the  State  to  go  except  in  mould- 
ing and  shaping  the  local  powers,  and  perhaps  permitting  the 
local  authorities  to  do  certain  things  for  the  benefit  of  their 
citizens  which  under  the  general  grants  of  power  would  be  inad- 
missible.* 

On  this  general  subject  we  shall  venture  to  lay  down  the  fol- 
lowing propositions  as  the  result  of  the  authorities :  — 

1.  That  the  legislature  had  undoubted  power  to  compel  the 
municipal  bodies  to  perform  their  functions  as  local  governments 
under  their  charters,  and  to  recognize,  meet,  and  discharge  the 
duties  and  obligations  properly  resting  upon  them  as  such,  whether 
they  be  legal,  or  merely  equitable  or  moral ;  and  for  this  purpose 

>  On  tliti  taVject  reference  li  mads  to  mate  interference  at  the  Mat  at  Sute 

vbat  i*  aaid  b;  Caapbdi,  Ch.  J.,  In  Peo-  gDrernmenL     Some   officer*,   ucuallf  of 

pie  V.  Hurlbut,  24  Mich.  44, 87  tt  teg. :  alio  local  appoiotmeDt,  are  undoabtedly  to  be 

p.  VJ.    See  B.  o.  S  Am.  Rep.  lOa     Much  regarded  a*  State  offlcen  whose  choice 

hai  been  aaid  concerning  (he  neceMit;  ma;  be   conBded  to  a  Stale   authoritj 

of  legiilatiTe  interbrence  In  lome  catea  wlthoatany  InTasion  oflocal  right;  ancli 

where  bad  men  were  coming  into  power  a*  militia  officen,  offlcera  of  pnllce,  and 

throogfa  uuTertal  suffrage  in  dtiei,  bat  those  who  have  charge  ot  the  execution 

the   receot   experience   of   the    country  of  the  criminal  laws;  but  thou  who  are 

ahawa  that  thii  hai  oftener  been  laid  to  to  adDilnisler  the  corporate   fundi   and 

pare  the  waj  for  bad  men  to  obtain  oflice  hare  the  control  of  the  corporate  prop- 

or  granU  of  nnoBual  powera  fniro  the  leg-  erty,  thou  who  make  the  local  law*  and 

ialature  than  with  an/  parpow  to  eB^t  those  who  execute  them,  cannot  right 

local  retormg.    And  the  great  municipal  fully  be  choaen  by  tlie  central  aallioritr. 

Bcandali  and  fraudi  that  ha*e  prevailed,  Pilloil.  Man.  Corp.  $  33.     See  People  *. 

tike  thoae  which  were  ao  ncitorioua  in  Com.  Council  of  Detroit,  28  Mich.  228. 

Haw  Tork  Cilf,  hare  been  made  poiaibte  ■  Thie  anbject  ia  diacuaaed  with  aome 

ud  HMO  nuraed  and  foatercd  by  UleglU-  fnlnea*  in  Coolej  on  Taxation,  ch.  xxl. 
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it  may  require  them  to  exercise  the  power  of  taxation  whenever 
and  wherever  it  may  be  deemed  necessary  or  expedient.' 

2.  That  in  some  cases,  in  view  of  the  twofold  character  of  such 
bodiea,  as  being  on  the  oue  hand  agencies  of  State  government, 
and  on  the  other,  corporations  endowed  with  capacities  and  per- 
mitted to  hold  property  and  enjoy  peculiar  privileges  for  the  ben- 
efit of  their  corporators  exclusively,  the  legislature  may  permit 
the  iiiourring  of  expense,  the  contracting  of  obligations,  and  the 
levy  of  taxes  which  are  unusual,  and  which  would  not  he  admissible 
under  the  powers  usually  conferred.  lustances  of  the  kind  may 
be  mentioned  in  the  offer  of  military  bounties,  and  the  payment 
of  a  disproportionate  share  of  a  State  burden  in  consideration  of 
peculiar  local  benefits  which  are  to  spring  from  it^ 

•  In  support  ot  thl»,  we  refer  to  the  Penn.  St  874,  in  which  the  iepiUlnra  u- 
Tei7  BtroDg  cue  of  Guilford  d.  Super-  lUTned  the  right  of  apportioning  the  in- 
viton  of  Chenango,  IS  Barb.  016,  a.  u.  18  debtedneu  of  a  town  mmong  the  boroaghs 
N.  Y.  113,  where  a  town  wai  compelled  cuTed  out  of  it;  tupported  bj  I^^t^in  s. 
b;  the  legislative  autboritj  of  the  State  New  Orleani,  12  La.  Ann.  616;  People  v. 
to  reimburve  ita  offlcen  the  expeniei  in-  Alameda,  2Q  Cal.  84i ;  and  Bam*  c.  Clarion 
curred  b7  them  in  the  hone*t  but  nii«-  County,  02  Penn.  St  422 ;  aUo  to  People 
taken  endeavor  to  discharge  what  the;  >.  Flagg,  46  N.  T.  401,  in  which  the  legia- 
believcd  to  be  their  duly  ;  approved  In  lative  power  to  direct  the  coiutraction  of 
New  Orlein*  u.  Clark,  65  (J.  S.  B44 ;  alto  a  public  road,  and  to  compel  the  creation 
to  Sioton  V.  AshbuT7, 41  Cal.  626, 630,  in  of  a  town  debt  for  Ibe  purpose,  waa  Ta\i<f 
which  it  is  laid  by  Crocket,  J.,  that "  It  li  lustained ;  to  People  c.  Power,  26  111.  187 ; 
Mtablished  by  an  overwtielming  weight  Wat^rvIUe  a.  County  CommiGaionere,  60 
of  authority,  and  I  believe  ia  conceded  He.  80  j  and  to  numerona  other  caaci 
on  all  aidea,  that  the  legialature  baa  the  cited,  anit,  p.  '193,  note,  and  which  we 
cooatitntional  power  to  direct  and  control  will  not  occupy  apace  by  repeating  here, 
the  affaira  and  property  of  a  muoicipal  In  Creighton  v.  San  Francisco,  42  Cal. 
corporation  /or  manicipat  purpoat,  provid-  443.  it  is  said  that  the  power  of  the  legis- 
cd  it  doea  not  impair  the  obligation  of  a  tatare  to  appropriate  the  money  of  muni- 
contract,  and  by  appropriate  legislation  cipal  corporations  In  payment  of  equita- 
may  so  control  Ita  affiilrs  aa  ultimately  to  ble  claima  to  Individuala,  not  enforceable 
compel  it,  out  of  the  fiinda  in  ita  treasury.  Id  the  courta,  depends  on  the  legislative 
or  by  taxatiofi  to  be  impoaed  for  that  par-  conscience,  and  tlie  jndiciary  will  not  in- 
pose,  to  pay  a  demand  when  properly  ea-  terfhre  onleaa  in  exceptional  case*.  Uo- 
taUished.  which  in  good  conscience  it  qaeationably  the  legislature  may  decide 
onght  to  pay,  even  tliough  there  be  do  what  taxes  shall  be  levied  for  proper  pnr- 
legal  liability  to  pay  it "  (citing  Blanding  poses  of  local  goTernmenL  Toungblood 
E>.  Burr.  18  Cal.  843;  Beala  b.  Amador  b.  Sextan,  82  Mich.  406. 
Co.,  36  Cal.  024  ;  People  v.  Supervisort  ■  The  subject  of  military  bountfea  hot 
of  San  Francisco,  11  Cal.  20S  ;  Sharp  b.  been  sufficiently  referred  to  already.  As 
Contra  CosU  Co..  84  Cal.  284;  People  v.  to  the  right  to  permit  a  municipal  corpo- 
HcCreery,  S4  Cal.  432;  People  o.  Ala-  ration  to  burden  itself  with  a  local  tax  for 
meda,  20  Cal.  S4t,  and  holding  that  a  city  a  State  object,  we  refer  to  Merrick  v.  Am- 
might  be  compelled  to  pay  the  claim  of  herat,  12  Allen,  600;  Marks  c.  Trnsteea 
persons  who  had  acted  aa  commissioners  of  Pardue  University,  87  Ind.  166;  Haa- 
in  the  exteosion  of  certain  of  ita  street!) ;  broack  v.  Milwaukee,  13  Wis.  37.  The 
also  to  Borough  of  Dnnmnre's  Appeal,  62  first  was  a  caae  iD  whldi,  in  cotuidentioD 
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*  8.  But  it  is  believed  Uie  legislatare  has  no  power,  [*  281] 
against  the  will  of  a  muDicipal  corpomtion,  to  compel  it 
to  contract  debta  for  local  purposes  in  which  the  State  has  do 
concern,  or  to  assume  obligations  not  within  the  ordinary  func- 
tions of  municipal  government.  Such  matters  are  to  be  disposed 
of  in  view  of  the  intereeta  of  the  corporators  exclusively,  and  they 
have  the  same  right  to  determine  them  for  themselves  which  the 
associates  in  private  corporations  have  to  determine  for  themselves 
the  questions  which  arise  for  their  corporate  action.  The  State 
in  such  cases  may  remove  restrictions  and  permit  action,  but  it 
cannot  compel  it.^ 

of  the  local  benrfti  expected  tttaa  tlw  itwu  bdd  InoompeteDtforthelegtiUliira 

location  of  tlie  SUI«  tgricnltiinl  college  to  approprUle  the  achool  moneji  at  a 

in  a  certain  town,  the  town  wm  permit-  clt/  to  the  pnrchaM  of  a  *ite  for  a  Stats 

ted  to  levj  a  large  local  tax  in  addition  normal  echool ;  and  also  with  other  caaea 

to  it!  proportion  of  the  State  bnrden  fbr  cited  in  the  next  note.    It  mnit  be  con- 

tbe  erection  of  the  neceuarj  bnildingt.  ceded,howe*er,  that  there  ere  other  eaiee 

The  (ecoad  caae  waa  of  a  almilar  natnre.  which  mpport  it.  And  lee,  at  lopporting 

The  third  waa  the  caie  of  permiMlon  to  the  laat  caee,  Lirlngtioa  Connty  e.  Wei- 

le^r  *  <^'7  ^'  to  improve  the  a%j  har-  der,  64  HI.  4ZT ;    Barr  b.  Carbondale,  76 

bar,  —  a  work  nanally  done  bj  the  general  III  4fi6;  Uvingiton  County  t>.  Darlington, 

goTemroent.    There  are  caiee  which  go  101  U.  8.  407. 

fhrther  than  theie,  and  hold  that  the  legia-         '  There  are  nndonhtedlj  lonie  caaee 

latnremajoinpct  a  mnnlcipal  corporation  which  go  to  the  extent  of  holding  that 

to  do  what  it  ma;  thn*  permit.    Thn*,  In  mnnldpal  corporaliont  and  organiiation* 

Kirfaj  V.  Bhaw,  19  Fmn.  fit.  268,  it  «p-  are  M  complelely  nnder  the  legitlatlTe 

peared  that  by  an  act  of  April  8,  1S48,  oontror,  that  whateTer  the  legulalnre  maj 

the  eommiisloner*  of  Bradford  Count;  permit  them  to  do,  it  ma;  campil  them  to 

wero  required  to  add  9600  ■nnoallf,  nntil  do,  whether  the  coiporaton  are  willing  or 

1867,  to  the  nanal  connty  ratei  uid  lerlet  not.    A  leading  ctee  li  Thomaiv.  Leland, 

of    tlie    borough    of   Towanda    in    lald  S4  Wend.  66.    In  that  caie  It  appeared 

cotmtf ,  for  the  purpoae  of  defraying  the  that  certain  dtlcent  of  Utica  had  given 

•xpeniea  of  the  conrthonae  and  jail,  then  their  bond  to  the  people  of  the  State  o( 

tn  proceH  of  erection  In  that  borough.  New  Tork,  conditioned  for  the  payment 

The  act  WM  held  coniUtntional  on  the  into  thecanalfand  of  the  inm  of  188,616, 

prindple  of  aMeNoient  of  benefit!.     In  the  eitimaied  difference  between  the  coit 

Gordon  f.  Comei,4T  N.  T.  608,  a  law  wai  of  connecting  the  Chenango  Canal  with 

■utained    which    "  anthoriied    and    re-  the  Erie  at  Utlca,  Itutead  of  at  Wbilee- 

quired  "  the  Tillage  of  Brockport  to  levy  borough,  u  the  canal  commiuionen  had 

a  tax  for  the  erection  ol  a  State  normal  conlemidated ;  and  it  wai  held  within  the 

■chool  building  at  that  {dace.    It  ia  to  be  conetltntional  power*  of  the  legislature  to 

•aid  of  tbii  caee,  bowerer,  that  there  wa«  require  thU  mm  to  be  aueawd  upon  the 

lobeinthebuildingagramraarKhoolfree  taxable  property   of  the  city  of    Utica, 

to  all  the  children  of  proper  acquirement!  inppoKd  to  be  beneflted  by  the  canal 

in  tb*  Tillage ;  to  that  the  Tillage  waa  to  connection.    The  court  treat  the  caae  aa 

receire  a  peculiar  and  direct  benefit  from  "  the  ordinary  one  of  local   taxation  to 

it,  beeidei  thoM  witich  would  be  merely  make  or  improTe  a  pnUlc  highway,"  and 

Incidental  to  the  locition  of  the  normal  diemlM  it  with  lew  wordi.     If  it  could  be 

•chool  ia  the  place.    But  for  thi«  drcum-  coniidered  ai  merely  a  caae  of  the  iippor- 

•tance  It  would  be  diitinctly  in  conSict  tlonmcnt  between  a  number  of  mnnici- 

witb  8tat«>.Hab«i,  as  Wit.  eeo.  where  paUtiei  of  (be  expeoM  of  a  pabUo  hl^ 
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[*  232]        *  4.  And  there  is  much  good  reason  for  assenting  also 
to  what  several  respectable  authorities  have  held,  that 

wftif  niDnliig  Ihrongh  them,  it  would  hsTe  or  terj  a  tax  for  tbe  tmproTenMQt  of  ila 
the  mpport  of  WkterTllle  r.  Connty  Com-  harbor  wu  diitinctl;  denied,  thongh  it 
miHiooen,  59  He.  80;  ComDionirealtli  e.  irai  conceded  that  peimiuion  might  ba 
Newburyport,  103  MaM.  120;'  and  alto  given,  wliich  tho  cily  could  lawfuUract 
what  ii  laid  in  Bay  City  s.  State  Treaa-  upon.  Compare  alw  Knapp  d.  Grant,  27 
nrer,  23  Mich.  49U,  where  it  ii  admitted  Wii.  147 ;  State  v.  Ttppan,  29  Wii.  OM ; 
tliat  over  Ihe  matter  o(  the  conitraction  •-  c.  9  Am.  Rep.  6ZS  ;  Atkini  v.  Randolph, 
of  iDch  a  higliway,  ai  well  ai  tin  appor-  81  Vt  226.  In  Pei^le  n.  Batcbellor,  68 
tionmcnt  of  expente,  tlie  State  authority  If.  T.  128,  the  Court  of  Appeali,  through 
muat  neceuarily  be  complete.  It  lias  been  an  able  and  lucid  opinion  by  Grvvtr.J., 
couiidered  in  aubiequent  New  York  caiei  denied  the  TklidiCy  of  a  mandatory  itatnte 
aa  a  caie  of  apportionment  merely.  See  compelling  a  town  to  take  itock  in  a  rail- 
People  V.  Brooklyn,  4  N.  Y.  419;  Howell  road  corporation,  and  to  iiiue  ila  bondi  In 
V.  BuOalo,  87  N.  Y.  267.  The  caae*  of  exchange  therefor.  Theanthority  to  per- 
Kiiiiy  D.  Shiw,  19  Peon.  SL  256,  and  mit  Ihetown  todo  thiawa*  not  dbciuaed, 
Gordon  v.  Comei,  47  N.  T.  60S,  referred  but,  taking  that  ai  admitted,  it  ii  de<dBred 
to  in  the  preceding  note,  it  will  be  per-  that  municipal  corporation!,  in  the  nuk- 
ceived,  were  alio  treated  m  cawi  merely  ing  or  refuung  to  make  arrangementa  of 
ofapportionmenL  How  that  can  be  called  the  nature  of  that  attempted  to  be  forced 
a  case  of  apportionment,  however,  which  upon  tlie  town  In  queition,  were  entitled 
linglei  out  a  particular  town,  and  taxes  to  the  lame  freedom  of  action  preciiely 
It  for  beneflti  to  be  expected  from  a  high-  which  iudlridual  cltiieni  might  claim. 
way  running  acroH  the  State,  without  do-  This  opinion  reviewi  the  prior  decition* 
ing  the  Mune  by  any  other  town  In  the  in  tlie  lame  State,  and  flndi  nothing  con- 
Stale,  it  is  not  eaiy  to  perceive.  In  Com-  flicting  with  the  viewi  expraued.  In 
niissionera  of  Iterenue  o.  The  State,  4S  People  b.  Hiyor,  &c.  of  Chitigo,  51  SI. 
Ala.  309,  it  appeared  that  tbe  leglilature  17,  i  c.  2  Am.  Rep.  2T8,  it  wa*  denied,  in 
lied  created  a  local  board  conaitling  of  an  opinion  of  great  force  and  ability  de- 
Ihepreaidentof  tlieconnty  commiMionen  livered  by  Chief  Juatice  Brent,  that  the 
of  revenue  of  Mobile  County,  the  miyor  Slate  could  empower  a  board  of  park 
of  Mobile,  the  pretident  of  tite  Bank  of  commiiaiuDer*  of  State  appointment  to 
Mobile,  the  preaident  of  the  Mobile  Cham-  contract  a  debt  for  the  city  of  Chicago 
ber  oC  Commerce,  and  one  citizen  of  Mo-  for  the  purpoce*  of  a  pnhlio  park  for  that 
bile,  appointed  hy  the  governor,  a«  a  city,  and  without  tlie  conaent  of  ita  d^ 
board  (or  the  improvement  of  the  river,  zena.  The  learned  judge  aayi  (p.  81] : 
harbor,  and  bay  of  Mobile,  ind  required  "  while  it  ia  conceded  that  municipal  cor- 
the  commiuioner*  of  re  venue  of  Mobile  poratloni,  which  exlat  only  for  public  ptir- 
County  to  iatue  to  them  for  that  purpoae  poaea,  are  aubject  at  all  timei  to  the 
county  bondi  to  the  amount  of  |I,D00,000,  control  of  the  legialature  creating  them, 
and  to  levy  a  tax  to  pay  them.  Here  and  have  In  tlieir  franchiaea  no  veatad 
waa  an  appointment  by  the  State  o(  local  righta,  and  wlioae  powera  and  privilege* 
officer*  to  make  at  the  eipen«e  of  the  the  creating  power  may  alter,  modify,  or 
locality  an  improTement  which  it  lia*  been  aboltih  at  pleaanre,  aa  they  are  but  parta 
cuatomary  for  the  general  government  to  of  the  machinery  employed  to  carry  on 
lake  In  charge  a*  one  of  national  concern ;  the  aOiiin  of  the  State,  over  which  and 
but  the  Supreme  Court  of  the  Slate  au»-  their  righU  ind  eSbcta  tlie  State  may 
tained  the  act,  going  farther,  ai  we  think,  exerciee  a  general  auperiutendence  and 
in  doing  ao,  than  hna  been  gone  in  any  control  (Richland  County  p.  Lawrenco 
other  case.  In  Haibronck  r.  Milwaukee,  County,  12  III.  B ;  Trnalee*  of  School*  v. 
1.1  Wii.  87,  approved  and  defended  In  an  Tatman.  13  IlL  80),  we  are  not  of  the 
able  opinion  in  Millae.Charleton,  20  Wli.  opinion  that  that  power,  auch  la  it  ii.caii 
400,  the  power  of  the  legialature  to  com-  be  to  nrad  a*  to  compel  any  one  vf  our 
pel  the  city  of  Milwaukee  to  latue  bonds  many  citlei  to  iaaue  iu  bonda  againit  tU 
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where  a  demand  is  asserted   against  a  municipality,  though   of 
a  nature  that  the  legislature  would  have  a  i^ht  to  require 

win,  to  erect  a  park,  or  fiir  ■ny  other  ira-  can  entertain  the  ides  that  it  ia  within 

proTement,  to  force  it  to  create  a  debt  of  the   cnnititDtLonal    competency    ol    the 

mitltuni ;  in  effect,  to  compel  e-rery  prop-  legialature    to   (abject   the   earniOKs   of 

ert;  owner  in  the  city  to  gire  hii  band  to  anj  portion  of  our  people  to  the  hazard* 

pay  a  debt  thn*  forced  npon  ttie  city.    It  of  any  idcIi  legiBlstioQ." 

will  hardly  be  vonteniled  that  the  legiila-  Thit  caae  should  be  read  In  conneo- 

tore  can  L-ompel  a  hoUler  of  property  in  tion  with  the  following  in  the  aame  State, 

Chicago  toezecute  bit  indiTidnal  bond  ai  and  ail  fn  the  tame  direction.    People  a. 

•ecnriiy  for  the  payment  of  a  debt  lo  or-  Common  Connoil  of  Chicago,  Gl  Itl.  58; 

dered  to  be  contracted.   A  city  li  made  np  Lovingiton  v.  Wider,  6S  111.   802;  Feo- 

crindiTidaala  owning  the  property  within  pie  r.  Canty.  56  III.  38;  Wider  e.  Eaat  Bt. 

lu  limiu,  the  lota  and  biocki  which  com-  Louii,  56  111.  183 ;  Gage  v.  Graham,  67 

pow  it,  and   the  itructam  which  adorn  III.  144 ;  Eail  St.  Loaii  u.  Witti,  69  III. 

ihem.      What   wonld    be   the   nniTCnal  166;  Harahall  v.  Silliman,  61   111.   218; 

Judgment,  ahonld  the  teg:l«latuTe,*i(a*/NMls,  Cairo.  &c  R.  R.  Co.  f.  Sparta,  77  IIL  606; 

project  magniflcent  and  coitly  itnictnrea  Bamei  n.  Lacon,  84  IIL  461.     See  alao 

within   one   of  onr    cities,  —  triumphal  People  v.  Common  Council  of  Detroit,  28 

arcbei,  iplendid  oolnmnt,  and  perpetual  Mich.228.    That  the  legislature  may  com- 

fouDlaini,  — and  require  in  the  act  creat-  pel  a  municipality  to  levy  a  tax  for  a 

log  them  that  every  owner  of  property  local  road,  tee  Wilcov  v.  Ueer  Lodge  Ca, 

within  the  city  llmiti  should  giro  bis  In-  2  Montana,  574. 

dividual  obligation  fbr  hli  proponlon  of  The  caae  of  People  v.  Batchellor,  68 

the  cost,  and  impoce  such  coetg  as  a  lien  N.  7.  128,  seems  to  us  clearly  Inconsiet- 

npon  his  property  for  erer  1    What  would  ent  with  Thomas  n.  Leland,  tapra.    But, 

be  the  public  Jnilgment  of  such  an  act,  on  the  other  hand,  the  case  of  Duanea- 

and  wherein  woald  it  differ  from  the  act  burgh  v.  Jenkins,  57  N.  Y.  1T7,  goes  to  tlie 

mderconsiderationi"  AndBgain:"HeTe,  M\  extent  of  h(dding  that  a  iubscrtptitm 

then,  it  a  case  where  taxes  may  be  aa-  of  a  town  to  a  railroad,  made  on  condition 

ictaed,  not  by  any  corporate  authority  of  of  tubtequent  assent  of  the  town  thenio, 

the  ciiy,  bnt  by  commiailoners,  to  whom  may  be  reliefed  of  the  ctxiditlon  by  the 

It  inlnuted  the  erection,  embellishment,  legialature  and  enforced  against  the  town, 

and  control  of  this  park,  and  this  wllhaut  though  the  original  subscription  was  by 

consent  of  the  property  owner*.  a  commiaiioner  which  the  lawn  did  not 

"WedoDot  think  It  it  within  the  conati-  choose.    It  is  a  little  difficult,  therefore, 

tntlonal  competency  ot  the  legitlaltire  to  to  determine  what  the  law  of  New  York 

delegate  thit  power  to  these  commlition-  now  is  on  till*  tabject,  especially  at  in 

era.    If  the  principle  be  admitted  Ihatthe  New  York,  &e.  R.  R.  Co.  t.  Van  Ham,  67 

tegitlatnre  can,  nnlntited,  of  their  mere  N.  Y.  473,  the  power  of  the  legialatnre  t« 

will,  tmpoae  such  a  burden  at  thli  upon  make  valid  an  ineffectual  individual  con- 

the  city  of  Chicago,  then  one  much  hear-  tract  ia  denied.    But  learing  out  ot  view 

ier  and  more  nneroui  can  l>e  imposed;  the  New  York  cases,  and  a  few  other* 

In    thort,   no  limit  can   be  assigned  to  which  were  decided  on  the  ground  of  an 

legislative  power  In  this  regard.    If  this  apportionment  nf  local  benefits,  we  think 

power  is  postesied,  then  it  must  be  con-  the  case  In  Alabama  will  stiinil  snhstan- 

eeded  that  the  property  of  eveiy  eitlien  tially  alone.    Before  that  decision  theSu- 

within  it  it  held  at  the  pleasure  and  will  preme  Court  of  lilinois  were  able  ta  lay, 

of  the  legisUture.    Can  it  be  that   the  In  a  case  calling  for  a  careful  and  thor- 

General  Assembly  of  the  State,  Jtitt  and  ough  examination  of  the  antboritie*,  that 

bonc*tasitamembenmaybe,ltthedepot-  connielhad  "failed  to  And  a  case  wherein 

Itory  of  the  rights  of  property  of  the  it  has  been  held  that  the  legislature  can 

dtimiT    Wonld   there  be  any  sufficient  cnmpelacityagalnstitiwillloinenradebt 

•ecnrity  for  properly   if  such   a  power  by theissueof itibondtforalocallmprove- 

waa  conceded!    No  wcll'iegulaled  mind  neat"  People  v.  Mayor,  Ac.,  61  tlL  17,  SI. 
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[*  288]    it  to  incur  and  *  discharge,  yet  if  its  legal  and  equitable 
obligation  is  disputed,  the  corporation  has  the  right  to 
have  the  dispute  settled  by  the  courts,  and  cannot  be  bound  by  a 
legislatiTC  allowance  of  the  claim.^ 

I  It  WM  beld  ID  People  v.  BawM,  ST  chvge  the  obltgstioD  Ihroagh  the  lery  of 

Bub.,  440,  that  the  legidstare  had  no  a  tax  for  iti  latiafactlon.     Batif  it  laoDlf 

light  to  direct  a  munidpal  corporation  to  meant  to    declai«    that   tbe    legialatnra 

MtiaQr  a  claim  made  againit  it  tor  dam-  cannot  adjudicate  upon  diiputed  clalma, 

agei  for  breach  of  contract,  out  of  the  there  can  be  no  good  reaaon  to  Bnd  fault 

fnndi  or  property  of  luch  corponttioD.  with  the  deciiioD.     It  1»  one  thing  to  da- 

In  citing  tlie  cuet  of  Quiltbrd  v.  Supei^  termine  that  the  nature  of  aclaim  I*  gnch 

Tiiora  of  Chenango,  IS  N.  T.  148,  and  ai  to  make  it  proper  to  latiif/  It  hj  taza- 

Feople  D.  SnperviiorB  of  New  York,  11  tion,  and  another  to  acljadge  how  much  it 

Abb.  114,  a  distinction  ii  drawn  by  wliich  jost)]'  doe  Qpon  IL    The  one  i*  the  exer- 

the  L-aaee  are  (upptwed  to  be  reconciled  die   of  legtilative  power,  tbe  other  of 

withtiieonetbenunderdeciiion.    "Tbo*e  Judicial.    See  Sanborn  t>.  Rice,  9  Minn, 

caae*  and  many  othert,"  lay  the  court,  p.  273 ;    Commonwealth   v.  Pittiburgb,   S4 

4&G,"  related  not  to  the  right  or  power  of  Penn.   St.   40S;    Plimpton   v.   Somerwt, 

tlie  legjilnlure  to  compel  an  individual  or  33  Vt.  2BS ;  Gage  i>.  Onham,  G7  Hi.  144. 

corpotation  tn  pay  a  debt  or  cbiim,  bot  Bnt  the  power  to  decide  upon  the  breach 

to  tbe  power  of  ilie  legiilature  to  raise  of  a  contract  by  a  corporation,  and  tbe 

money   by  tax,  and  apply  inch  money,  extent  of  the  damagea  which  hare  le- 

when  so  raised,  lo  the  payment  thereof-  suited,  is  less  olgectionable  and  less  likely 

We  could  not,  under  the  decisions  of  the  to  lead  to  oppretsion,  than  the  power  to 

courts  on  this  point,  made  in  these  and  Impose  through  taxation  a  claim  upon  a 

other  cases,  now  hold  that  the  legislatnie  corporation  which  It  nerer  was  cnncemed 

had  not  authority  to  Impose  a  tax  to  pay  in  creating,  against  which  it  proteeta,  and 

any  claim,  or  to  pay  it  ont  of  tbe  State  which  is  unconnected  with  the  ordinary 

treasury  ;  and  for  this  purpose  to  impose  fauctiont  and  purposes  of  municipal  gor- 

atainpon  the  property  of  the  whole  State,  ernment.    In  Borongh  of  Dunmore't  Ap- 

or  any  portion  of  the  Stale.    Thli  was  peal,  fi3  Fenn.   St,  874,  a  decision  was 

Ailly  settled  in  People  n.  Mayor,  Ac.  of  made  which  seems  to  conQlct  with  that 

Brooklyn,  4  N.  T.  419 ;  but  neither  that  in  People  e>.  Hawes,  tupra.  and  with  tbe 

case  nor  the  case  in  13  N.  T.  143,  hi  any  iubeequeut  cate  of  Baldwin  o.  Mayor,  Ac 

manner  gave  a  warrant  tor  the  opinioD  of  New  York,  42  Barb.  549.    The  Peno- 

that  the  legislature  had  a  right  to  direct  sylTania  court  decided  tliai  the  constita- 

B  municipal  corporation  to  pay  a  claim  tional  guaranty  o(  the  fight  to  juiy  trial 

for  damages  for  breach  of  a  contract  out  had  no  application  to  municipal  corpora- 

of  the  funds  or  property  of  such  corpora-  tions,  and  a  commlision  might  be  created 

tlon.  wilbout  a  lubmission  ot  lucb  claim  by  the  legislature  to  ac|just  the  demands 

to  a  judicinl  tribunal."  It  by  this  is  meant  between  them.     See  alio  1»  n  Pennayl- 

that  the  legislature  has  power  to  compel  vania  Hall,  5  Penn.  St  204  ;  Layton  b. 

a  corporation  to  tax  iti  citixens  for  the  New  Orleans,  12  La.  Ann.  616.    In  Peo- 

payment  of  a  demand,  but  hse  not  the  pie  u.  Power,  25  III.  18T,  it  wa«  held  coin- 

authority   to  mnke   it  a  charge  against  petent  for  the  legislature  to  apportion  the 

Ibe  corporation  In  any  other  mode,  the  taxes  collected   in  a  county  belwcen  a 

distinction  seems  to  he  one  of  form  rather  city   [herein   and   the  remainder  of   tbe 

than  of  substance.    It  is  no  protection  to  county,  and   that   tbe   connty  revenues 

the  rights  or  property  of  a  municipal  cor-  "  must  necessarily  be  within  the  control 

poration  to  hold  that  the  legislature  can-  of  the  legislature  (br  political  potpOMs." 

not  determine  npon  a  claim  against  it.  If  And  see  Portwood  a.  Hontgomery  Co.,  63 

at  the  same  time  the  corporation  may  be  Miss.  62& 
compelled  by  statute  to  atinme  and  dia- 
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Having  concisely  stated  these  general  views,  we  add 
merely,  that  *  those  cases  which  hold  that  tlie  Stata  may  [*  234] 
raise  boaoty  moneys  by  taxation,  to  be  paid  to  persons 
in  the  military  service,  we  think  stand  by  themselves,  and  are 
supported  by  different  principles  from  any  which  can  fairly  be 
summoned  to  the  aid  of  some  of  the  other  cases  which  we  have 
cited.  The  burden  of  the  public  defence  unquestionably  rests 
upon  the  whole  community ;  and  the  l^islature  may 
properly  provide  for  its  apportionment  and  *  discharge  [*  235] 
in  such  manner  as  its  wisdom  may  prescribe.  But  those 
cases  which  hold  it  competent  for  the  l^islature  to  give  its  oon- 
sent  to  a  municipal  corporation  engaging  in  works  of  public  im- 
provement outside  ita  territorial  limits,  and  becoming  a  stock- 
holder in  a  private  corporation,  must  be  conceded  on  ail  hands  to 
have  gone  to  the  very  limit  of  constitutional  power  in  this  direc- 
tion ;  and  to  bold  that  the  legislature  may  go  even  further,  and, 
under  its  power  to  control  the  taxation  of  the  political  divisions 
and  organizations  of  the  State,  may  compel  them,  without  the 
consent  of  their  citizens,  to  raise  money  for  such  or  any  other 
unusual  purposes,  or  to  contract  debts  therefor,  seems  to  us  to  be 
introducing  oew  principles  into  our  system  of  local  self-govern- 
ment, and  to  be  sanctioning  a  centralizatioa  of  power  not  within 
the  contemplation  of  the  makers  of  the  American  constitutions. 
We  think,  where  any  such  forced  taxation  is  resisted  by  the  muni- 
cipal organization,  it  will  be  veiy  difficult  to  defend  it  as  a  proper 
exercise  of  legislative  authority  in  a  government  where  power  is 
distributed  on  the  principles  which  prevail  here. 


Leffidalhe  Control  of  Corporate  Propertj/. 

The  legislative  power  of  the  State  controls  and  disposes  of  the 
property  of  the  State.  How  far  it  may  also  control  and  dispose 
of  the  property  of  those  agencies  of  government  which  it  haa 
created  and  endowed  with  corporate  powers,  is  a  question  which 
hap[uly  there  has  been  veiy  little  occasion  to  discuss  in  the  courts. 
Being  created  as  an  agency  of  government,  it  is  evident  that 
the  municipality  cannot  in  itself  have  that  complete  and  absolute 
control  and  power  of  disposition  of  its  property  which  is  pos- 
sessed by  natural  persons  and  private  corporations  in  respect  to 
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their  several  poasesBiona.  For  it  can  bold  and  owq  property  oalj 
for  corporate  purposes,  and  its  powers  are  liable  at  any  time  to 
be  ao  modified  by  legislation  as  to  render  the  property  no  longer 
available.  Moreover,  the  charter  rights  may  be  altogether  taken 
away  ;  and  in  that  case  the  legislature  has  depiived  the  corpora- 
tion of  its  property  by  depriving  it  of  corporate  capacity  to  hold 
it  And  in  many  ways,  while  the  corporaUon  holds  and  enjoys 
property,  the  legislature  must  possess  power  to  interfere  with  its 
control,  at  least  incidentally  ;  for  the  mere  fact  that  the  corpora- 
tion possesses  property  cannot  deprive  the  State  of  its 
[•  286]  complete  authority  to  mould  and  change  •  the  corporate 
organization,  and  entai^e  or  diminish  the  powers  which 
it  possessed  before.  But  whether  the  State  can  directly  inter- 
vene and  take  away  the  corporate  property,  or  convert  it  to  other 
Qses  than  those  for  which  it  was  procured,  or  whether,  on  repeal- 
ing a  charter  of  incorporation,  it  can  take  to  itself  the  coiporate 
property,  and  dispose  of  it  at  its  discretion,  are  diGTerent  ques- 
tions from  any  raised  by  the  indirect  and  incidental  interference 
referred  to. 

In  the  leading  case,  in  which  it  was  decided  by  the  Supreme 
Court  of  the  United  States  that  a  private  charter  of  incorpora- 
tion,  granted  by  a  State,  was  a  contract  between  the  State  and 
the  corporators,  not  subject  to  modification  or  repeal,  except  in 
pursuance  of  a  right  expressly  reserved,  but  that  the  charter  of  a 
municipal  corporation  was  not  such  a  contract,  it  was  at  the  same 
time  declared,  as  the  opinion  of  the  judges,  that  the  legislature 
could  not  deprive  such  municipal  corporations  of  their  vested 
rights  in  property.  "It  may  be  admitted,"  says  one  of  the 
judges,  **that  corporations  for  mere  public  government,  such  aa 
towns,  cities,  and  counties,  may  in  many  respects  be  subject  to 
legislative  control.  But  it  will  hardly  be  contended  that  even 
in  respect  to  such  corporations  the  legislative  power  is  so  tran- 
scendent that  it  may,  at  its  will,  take  away  the  private  property 
of  the  corporation,  or  change  the  uses  of  its  private  funds  ac- 
quired under  the  public  faith.  Can  the  legislature  confiscate  to 
its  own  use  the  private  funds  which  a  municipal  corporation  holds 
under  its  charter,  without  any  default  or  consent  of  the  corpora- 
tors ?  If  a  municipal  corporation  be  capable  of  holding  devises 
and  legacies  to  charitable  uses,  as  many  municipal  corporations 
are,  does  the  l^slature,  under  our  forms  of  limited  government. 
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possess  the  authority  to  seize  upon  those  funds  and  appropriate 
them  to  other  uses,  at  its  own  arbitrary  pleasure,  i^funst  the  wilt 
of  the  donors  and  donees  ?  From  the  very  nature  of  our  govern- 
ment, the  public  faith  is  pledged  the  other  way,  and  that  pledge 
ooustitates  a  valid  oompaot ;  and  that  compact  is  subject  only  to 
judicial  inquiry,  construction,  and  abrogation."'  "The  govern- 
ment has  no  power  to  revoke  a,  grant,  even  of  its  own  funds, 
when  given  to  a  private  person  or  corporation  for  special  uses. 
It  cannot  recfdl  its  own  endowments,  granted  to  any  hospital  or 
college,  or  city  or  town,  for  the  use  of  such  corporations. 
•  The  only  authority  remaining  to  the  government  is  [*  287j 
jadicial,  to  ascertain  the  validity  of  the  grant,  to  enforce 
its  proper  iises,  to  suppress  frauds,  and,  if  the  uses  are  charitable, 
to  secure  their  regular  administration  through  the  means  of 
equitable  tribunals,  in  cases  where  there  would  otherwise  be  a 
failure  of  justice."  * 

"In  respect  to  public  corporations,"  aays  another  judge, 
"  which  exist  only  for  public  purposes,  such  as  towns,  <»taee, 
&c.,  the  legislature  may,  under  proper  limitafjons,  change,  mod- 
ify, enlarge,  or  restrain  them,  securing,  however,  the  property  for 
the  use  of  those  for  whom  and  at  whose  expense  it  was  pnr- 
chased."  '  These  views  had  been  acted  upon  by  the  same  court 
in  preceding  cases.*  They  draw  a  distinction  between  the  politi- 
cal rights  and  privileges  conferred  on  corponttionB  and  which  are 
not  vested  rights  in  any  sense  implying  constitutional  perma- 
nency, and  such  rights  in  property  as  the  corporation  acquires, 
and  which  in  the  view  of  these  decisions  are  protected  by  the 
same  reasons  which  shield  similar  rights  in  individuals.' 

1  Slvj,  J.,  tn  Bsrtmoath   Collcgv  v.  tlon  to  contract  a  debt  fto-  a  mere  local 

Toodwafd,  4  Wh«at.  616, 604,  606.  object ;  for  eiampls,  a  cltj  park.    Com- 

*  Surg,  J.,  in  Dartmouth  College  e.  para  People  d.  Board  of  Sapervliora,  GO 
Woodward,  1  Wheat.  608.  CaL  661.    la  Texas  it  ii  held  that  miiDl- 

*  WaMKglim,  J.,  In  Dartmontb  Col-  dpal  oorporatkmi  hare  a  coutitational 
1(^  V.  Woodward,  1  Wheat  663.  right  to  pTotecthm  in  their  property  u 

*  Terrett  v.  Tajlor,  9  Craocb,  4S;  agaiut  SUte  legiilatloti.  Uilaffi  Co.  v. 
Town  of  Pawlet  c.  Oark,  0  Craoch,  292.  Bateroan,  G4  Tex.  15S. 

Bm  abo  Stat*  u.  Htbto,  23  Wis.  060,  n-  *  "  It  ti  an  mwonnd  and  e*eo  abrard 

ftrred  to,  ante,  pp.  ■SSO-'SSl,  oore ;  Aber.  propoiitioii  that  political  power  cooferred 

deen  o.  BanndenoD,    IS   Miw.  0B&    In  by  the  legiilatnra  can  become  a  reited 

People  B.  Common  Council  ot  Detroit,  !8  right,  at  aiialiut  the  ffovmmaU,  Inanjindi- 

Uich.  328,  thii  lubject  was  largelj  con-  Tidna]  or  body  of  men.     It  li  rapognaut 

■idered,  and  the  coort  denied  the  right  of  to  the  geoiiu  of  om'  {nitiEutiona,  and  the 

tba  State  to  compel  a  mnnldpal  corpora-  eidrit  and  meuilDf  ot  the  ConadtntiaD ; 
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Wbeo  the  municipal  diTisions  of  the  tenitorj  of  the  State  are 
changed  in  their  bouudariea,  tvro  or  more  consolidated  in  one,  or 
one  subdivided,  it  is  conceded  that  the  legislature  possesses  the 
power  to  make  such  dispoeition  of  the  corporate  property  as  nat- 
ural  equi^  would  require  in  view  of  the  altered  condition  of 
things.  The  fact  that  a  portion  of  the  oiUzens,  before  entitled  to 
the  benefits  springing  from  the  uae  of  specific  property  for  public 
purposes,  will  now  be  defffived  of  that  benefit,  cannot  affect  the 
validity  of  the  legislative  act,  which  is  supposed  in  some  other 
way  to  compensate  them  for  the  iaoidental  loss.'  And 
[*  288]  in  muiy  *  other  cases  the  legislature  properly  exer- 
cises a  similar  power  of  control  in  respect  to  the  cor- 
porate property,  aiid  may  direct  its  partition  and  appropriation, 
in  order  to  accommodate  moat  justly  and  effectually,  in  view  of 
new  circumstances,  the  purposes  for  which  it  was  acquired. 

The  rule  upon  the  subject  we  take  to  be  this  :  when  corporate 
powers  are  conferred,  there  is  au  implied  compact  between  the 
State  and  the  corporators  that  the  property  which  they  are  given 
the  capacity  to  acquire  for  corporate  purposes  under  their  char- 
ter shall  not  be  taken  from  them  and  appropriated  to  other  uses.* 
If  the  State  grants  property  to  tlie  corporation,  the  grant  is  an 
executed  contract,  which  cannot  be  revoked.  The  rights  ac- 
quired, either  by  such  grants  or  by  any  other  legitimate  mode  in 
which  such  a  corporatimi  oan  acquire  property,  are  vested  rights, 
and  cannot  be  taken  away.  Nevertheless  if  tlie  corporate  powers 
should  be  repealed,  the  corporate  ownership  would  necessarily 
cease,  and  even  when  not  repealed,  a  modification  of  those  powers, 
or  a  change  in  corpwate  bounds,  might  seriously  aSect,  if  not 

fbr  by  that  [andKmentnl  lav,  all  political  citj  to  park  comniiwlonera  for  boulevard 
tigbti  Dot  there  defined  and  taken  oat  of  or  park  purpoeei.  People  s.  Walih,  96 
the  ezerciieof  ]«giilatiTe  diacretion.wera  HI.  232 ;  a.  o.  86  Am.  Bep.  ISG. 
intended  to  be  left  aubject  to  fti  regula'  >  Briatol  p.  Neir  Choater,  S  N.  H.  624. 
thn.  n  oorporationi  can  Mt  np  a  Tested  And  see  mU,  pp.  •282-*SS4,  notea. 
tfgbt  aa  against  the  governroeDt  to  the  *  If  Uod  ia  dedicated  a»  a  public 
eierciae  of  this  ipecies  of  power,  liec«iM«  aquare,  and  accepted  m  tucb,  a  lav  de- 
it  hat  been  conferred  npon  them  by  the  voting  it  to  other  oaea  is  void,  became 
bouDtj'  of  the  legislature,  so  laay  toy  and  rtolating  the  obligation  of  contncts. 
every  officer  under  the  goTcmiDent  do  WarreD  v,  I^'ons  City,  23  Iowa,  3tl.  As 
die  same."  NfUiai,  J.,  in  People  s.  Hoi^  there  wa*  no  attempt  in  that  oan  to  ap- 
ria,  13  Wend.  326, 8S1.  And  see  Bristol  ■^  proprJat*  the  land  to  ioeb  olbet  uea 
Mew  Chester,  3  N.  H.  524;  BeiHoa  n.  nnder  the  right  of  eminent  domain,  the 
Mayor,  ta.  of  New  York.  10  Barb.  SSB.  qnestian  of  the  power  to  do  ao  waa  not 
It  is  competent  for  the  legislature  to  oosiaidered. 
tnuufer  the  control  of  tbe  itrMl*  of  k 
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altogether  divest,  the  rights  of  individual  corporators,  so  far  as 
they  can  be  said  to  have  any  rights  in  public  property.  And  in 
other  ways,  incidentally  as  well  as  by  direct  intervention,  the 
State  may  exercise  authority  and  control  over  the  disposition  and 
use  of  corporate  property,  according  to  the  legislative  viev  of 
what  is  proper  for  the  public  interest  and  just  to  the  corporators, 
subject,  however,  to  this  restriction,  that  the  purpose  for  which 
the  property  was  originally  acquired  shall  be  kept  in  view,  so  far 
as  the  circumstances  will  admit,  in  any  disposition  that  may  be 
made  of  it.' 

>  Thta  priDclpte  ii  werted  ud  «iifl-  Haatp^leri>.EutHoi)tiMUM',27  Vt.704; 
ttiaed  in  Mount  Plewant  d.  Beukwith,  Sane  v.  Smnsr,  20  Vt.  12;  Beiuon  v. 
100  V.  8.  614,  in  id  siaborate  opinion  b;  Hiyor,  te.  of  New  Tork,  10  Barb.  213. 
Ur.  Jmtitw  Clifford.  AIm  in  Herivether  See  alio  Citj  of  Loui*Tilla  r,  Univeraity, 
p.  Garrett,  lOZD,  S.  47S.  And  aee  North  16  B.  Moni-,  6ffi;  Weymoath  and  Brala- 
Taniioathr.Ski!linp,4SMe.lS3.  "That  tree  Fira  District  e>.  Countj  Comitiiaaio*. 
the  State  ma/  make  a  contract  with,  or  a  en,  108  Him.  148 ;  Horgkn  d.  Beloit,  T 
grant  to,  a  pubEIc  municipal  corporation,  Wail.  618.  In  Sul«  p.  8i.  Lonii  Conntr 
which  it  could  not  lubiequentt;  Impair  or  Coart,  34  Ho.  bK,  the  rollowing  remark* 
rei  ume,  la  DOt  denied ;  but  In  luch  caie  are  made  bj  ttta  court,  in  considering  the 
tlie  corpontiou  is  to  be  refpirded  u  a  pri-  cauM  ahown  bj  the  county  in  answer  to 
Tate  company.  A  grant  maj'  be  made  to  ao  application  to  cnmpei  it  to  meet  a  n- 
■  public  corporation  (or  purpoaei  of  pri-  qniiition  for  tlw  police  board  of  St.  Lonit: 
TaEe  adianlage;  and  alihoug:h  the  public  "Ai  to  the  aecond  caaie  ihown  in  th* 
may  also  deriro  a  common  benefit  there-  return.  It  it  nndentood  to  mean,  not  that 
from,  yet  the  corporation  standi  on  the  there  it  in  fact  no  money  in  the  (reMory 
aame  footing,  aa  retpecu  inch  grant,  a*  to  pay  thii  requisition,  bnt  tliat  ai  a  mat- 
would  any  body  of  persons  apon  whom  ter  of  law  all  tlie  money  which  it  in  the 
like  pririieges  were  conferred.  Public  or  treainry  waa  collected  for  specific  pnr- 
munidpal  corporations,  howerer,  which  poset  from  which  it  cannot  be  dlrerted. 
exiat  only  for  public  purposes,  and  possess  The  specific  purposes  for  which  the  money 
no  powers  except  such  aa  are  bestowed  was  coiiecled  were  tliote  heretofore  dl- 
apon  them  for  public  political  purposes,  rected  by  the  legislature ;  and  this  act, 
are  subject  at  ail  times  to  the  control  of  being  a  later  expression  of  the  wlil  of  tha 
llie  iegltlatnre,  which  may  alter,  modify,  legislature,  controls  the  subject,  and  m 
or  abolish  them  at  pleasure."  TVin-  tar  as  it  conflicts  with  preTiont  act*  i«- 
baH,  J.,  Id  Richland  County  d.  Lawrence  peals  them.  The  county  is  not  a  prlTate 
Conaty,  12  UL  18.  "  Public  corporations  corpontion,  bnt  an  agency  of  the  State 
are  but  part*  of  the  machinery  employed  government ;  and  though  as  a  public  cor- 
In  canring  on  the  aflaln  of  the  Slate;  poration  it  holds  property,  such  holding 
and  they  are  subject  to  be  ciianged.  modi-  it  subject  to  a  large  extent  to  the  will  of 
fted,ordestroyed,  at  the  exigencies  of  the  the  iegialiture.  Wlillst  the  letritlatwe 
public  may  demand.  The  State  may  ex.  cannot  take  away  from  a  county  its  prop- 
erciae  a  general  tuperintendeuce  and  con-  erty,  it  has  fuii  power  to  direct  the  mode 
trol  over  them  and  their  rights  and  effteti,  in  which  the  property  shall  be  used  for 
so  that  theb- property  is  not  divested  from  the  lienefil  of  the  county.''  For  like  Tiewa 
Ilia  nae*  and  objects  fbr  which  it  was  see  Palmer  r.FltIs,  61  Aia.4B0, 402.  Corn- 
given  or  pUTchaapd."  Trustees  of  Schoolt  pare  People  v.  Hahaney.  18  Mich.  481. 
e.  Tatmaa.  13  Hi.  2T,  SO,  per  Trtat.  Ch.  J.  It  wlil  be  observed  that  tlie  atmng  ex- 
And  see  Harrison  r.  Bridfreton,  IS  Hats,  prettion  of  legislative  power  is  generally 
18;  Rawson  v.  Spencer,  118  Uaat.  40;  to  be  faood  la  eaaes  where  the  thing 
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[*  239]  *  This  restriction  ia  not  the  less  applicable  where  cor- 
porate powers  are  abolished  than  it  ia  in  other  cases ;  and 
whatever  might  be  the  nature  of  the  public  property  which  the 
corporation  liad  acquired,  and  whatever  the  piirposte  o£  the  ac- 
quisition, the  legislature,  when  by  taking  away  the  corporate 
authority  it  became  vested  with  the  control  of  the  property, 
would  be  under  obligation  to  dispose  of  it  in  such  manner  as  to 
give  the  original  corporators  the  benefit  thereof  by  putting  it 
to  the  UBe  designed,  if  atill  practicable,  or  to  some  kindred  or 
equaUy  beneficial  use  having  reference  to  the  altered  condition 
of  things.  The  obligation  is  one  which,  from  the  very  nature  of 
the  case,  must  rest  for  its  enforcement  in  great  measure  upon 
the  legislative  good  ^th  and  sense  of  justice ;  and  it  could  only 

ftctiwlly  done  WM  clearly  uid  uiiqne*Uon-  orennanicipal  corpnrmtloni  1i  to  be  foimi] 
ably  competent.  In  Payne  v.  Treadwell,  In  the  alatatea  which  liave  been  piuaed  in 
10  Cal.  220,  S8S,  thia  language  ii  iiaed:  tome  Slalet  to  compel  thew  corporationi 
" 'Hie  agent!  of  the  corporation  can  aell  or  to  make  compeDtatioa  for  loasei  occa- 
diapoae  of  the  property  of  the  corponllon  aioned  by  mobe  and  riota.  The  old  Eng- 
only  in  the  way  and  according  to  the  or-  liih  lav  made  the  hundred  responiible 
der  or  the  legiiiature ;  and  therefore  the  for  robberiei,  and  tbia  waa  extended  by 
legiilatare  may  by  law  operating  Imme-  the  Riot  Act  of  1  Geo.  I.  to  cover  damage* 
dialelj  apoii  the  lubject  diapOM  of  thia  itutajned  at  the  handa  of  peraons  unlaw- 
property,  or  giTe  effect  to  any  praTious  folly,  riotaudy,  and  tumultnously  sueni- 
diipoaition  or  attempted  dlapo«[tion.  The  bled.  See  RadcliBfa  o.  Eden,  Cowp.  485; 
property  itwtf  ig  a  trust,  and  the  l^ida-  Wilmot  d.  Horton,  Doug.  TOt,  note ;  Hyde 
ture  il  the  prime  and  controlling  power,  v.  Cogao,  Doug.  G90,  an  action  growing 
managing  and  directing  the  uae,  diipoii-  out  of  the  riot  in  which  Lord  Muiafleld'i 
tion,  and  direction  of  IL"  Quoted  and  bouM  wai  aacked  and  liii  library  de- 
approved  in  San  Franciico  u.  Canatan,  43  atroyed.  Similar  atatutea  it  baa  been 
Cal.  MI,  568.  Theie  strong  and  general  deemed  neceiaary  to  enact  in  tome  of  the 
eiprewions  iliould  be  compared  with  what  Slalei,  and  they  have  received  elaborate 
la  laid  in  Grogan  u.  San  Fraodico,  18  CaL  judicial  examination  and  been  luttained 
fiOO,  in  which  the  right  of  municipal  cor-  u  important  and  beneficial  police  regola- 
porationg  to  conititutional  protection  in  tiong,  baaed  upon  the  theory  that,  with 
their  property  is  auerted  fully.  The  game  proper  vigilance  on  the  part  of  the  local 
right  ia  agaerted  in  People  b.  Batchellor,  authotitlei,  the  disorder  and  injury  might 
68  N.  T.  128;  People  i'.  Mayor,  &c  of  and  ought  to  have  been  prevented.  Don- 
Chicago,  61  III.  17;  People  o.  Tappan,  29  oghue  n.  Philadelphia,  2  Penn.  St.  230; 
Wis.e64i  Peopleu.Hurlbut,24Mich.44;  Commlwionert  of  Kensington  e.  Phila- 
and  very  many  others.  See  Dillon,  Mun.  delphia,  13  Pcnn.  St.  76 ;  Allegheny 
Corp.  S  39  d  uq.,  and  cases  referred  to  in  County  c  Gibson.  90  Penn.  St.  397 ;  a.  o. 
notes.  And  see  Bewison  v.  New  Haven,  EL6  Am.  Rep.  S70 ;  Darlington  o,  New 
8TConn.4T5i  New  Orleans.  4c.  R.  B.  Co.  Tork,  SI  N.  Y.  164;  £ly  r.  Niagara  Co., 
V.  New  Orleans,  30  La.  An.  617,  as  to  36  N.  Y.  297 ;  Folsom  v.  New  Orleans,  S8 
the  distinction  between  the  public  or  gov-  L«.  An.  936;  Street  v.  New  Orleans,  32 
eminental  diaracter  of  municipal  corpo-  La.  An.  G77 ;  Underbill  n.  Manchester, 
rationa,  and  their  private  character  aa  46  N.  H.  214;  Chadboume  v.  New  Cas- 
respectg  the  owoerahip  and  management  tie,  48  N.  H.  166.  There  It  no  aucli  lla- 
of  their  own  property.  One  of  the  strong-  bility  in  the  absence  of  gtstnte.  Wesleni 
eat  illuatrationa  of  the  power  of  legislation  College  v.  Cleveland,  12  Ohio  St.  S7&. 
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be  in  those  cases  where  there  had  been  a  clear  disregard  of  the 
lights  of  the  origins!  corporators,  iu  the  use  attempted  to  be  made   ' 
of  the  property,  that  relief  could  be  had  throi^h  judicial  action. 

No  such  reetriotion,  however,  can  rest  upon  the  legislature  in 
regard  to  the  rights  and  privileges  which  the  State  grants  to 
monioipal  corporations  in  the  nature  of  franchises,  and  which 
are  granted  only  as  aids  or  conveniences  to  the  municipality  in 
effecting  the  purposes  of  its  incorporation.  These,  like  the 
corporate  powers,  must  be  understood  to  be  granted  during 
pleasure.^ 

•  Ihmu  and  Countte*.  [•  240] 

Thus  far  we  have  been  considering  general  rules,  applicable 
to  all  classes  of  municipal  organizations  possessed  of  corporate 
powers,  and  by  which  these  powers  may  be  measured,  or  the 
duties  which  they  impose  defined.  la  regard  to  some  of  these 
organ izatioDs,  however,  there  are  other  and  peculiar  rules  which 
require  separate  mention.  Some  of  them  are  so  feebly  endowed 
with  corporate  life,  and  so  much  hampered,  controlled,  and 
directed  in  the  exercise  of  the  functions  which  are  conferred 
upon  them,  that  they  are  sometimes  spoken  of  as  nondescript  in 
character,  and  aa  occupying  a  position  somewhere  between  that 
of  a  corporation  and  a  mere  voluntary  association  of  citizens. 
Counties,  townships,  school  districts,  and  road  districts  do  not 
usually  possess  corporate  powers  under  special  charters ;  but  they 
exist  under  generd  laws  of  the  State,'  which  apportion  the  terri- 

1  Eut  Rirtbn]  v.  Bartford  Bridga  Co.,  Mayor,  &c,  3  Hill,  SSI,  ind  SL  Lonb  *. 

10  How.  611.    On  Ihii  tutqect,  lee  ch.  ix.,  RuueU.  9  Ho.  SOT,  which  leem  to  bm 

ptt.    The  cue  ol  Tnutees  of  Aberdeen  little  relevancy ;  alw  4  Wheat.  6dS,  698, 

Academj  v.  Uajor,  Ac.  of  Aberdeen,  13  SPB,  and  2  Kent.  305,  note,  for  the  geoeral 

8.  &  H.  B46,  appear*  to  be  antra.     Bj  the  rule  protecting  municipal  corporaliona  in 

charter  of  tlie  town  of  Atierdeen  in  18ST,  their  veited  ri([htB  lo  property.    ThecaM 

the  legiilature  granted  to  it  the  lole  power  of  Benton  c.  Major,  &c.  of  New  York,  10 

to  gnutt  DeenMe  Eo  Mil  Tinotu  and  spirit-  Barb.  223,  alio  holdi  the  grant  of  a  fen? 

uoBi  iiqaon  within  the  corporate  bmiti  (ranuhite  to  a  municipal  corporation  to 

thereo^andtoapproptiate  the  money  ari*.  be  irrerocable,  but  the  authontlei  gener- 

ing  therefrom  (o  city  purpoiei.    In  1848  ally  will  not  luitaia  thii  view.    See  pott, 

an  act  wai  paued  giring  these  moneyi  to  p.  *  283  and  note. 

the  Alierdeen  Female  Academy.  The  act  *  A  conttitutional  proTulon  that  tha 
wai  lield  void,  on  the  groand  that  the  legiilature  ihall  paw  no  tpecial  act  coo- 
original  grant  wai  of  a  Iksnchiw  which  ferring  corporate  powers,  appliei  to  pub- 
coiutitDteJ  properly,  vad  it  could  not  be  Uu  m  well  a*  private  corporattont.  State 
traatferred  to  another,  though  it  tnisht  n.  Cincinnati,  20  Ohio  St.  IB ;  Clegg 
be  rqtealed.    The  case  utei  Bailey  v.  v.  School  Diatrict,  S  Ner.  178;  School 
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tory  of  the  State  iota  political  diTisioDS  for  ooDTenienoe  of  gov- 
erDtneDt,  and  require  of  tbe  people  residing  within  those  divisions 
the  performaDce  of  certain  public  duties  aa  a  part  of  the  m^ 
chinery  of  the  State;  and,  in  order  that  they  may  be  able  to 
perform  these  duties,  veat  them  with  certain  corporate  powers. 
Whether  they  shall  assume  those  duties  or  exercise  those  powers, 
the  people  of  the  political  divisions  are  not  allowed  the  privilege 
of  choice;  the  legislature  assumea  this  division  of  the  State  to 
be  essential  in  republican  government,  and  the  duties  are  imposed 
as  a  part  of  the  proper  and  necessary  burden  which  the  citizens 
must  bear  iu  miuntaining  and  perpetuating  constitutional  liberty.^ 
Usually  their  functions  are  wholly  of  a  public  nature,  and  there 
is  no  room  to  imply  any  contract  between  them  and  the  State, 
in  their  organization  as  corporate  bodies,  except  that  which 
springs  from  the  ordinary  rules  of  good  faith,  and  which  requires 
that  the  property  they  shall  acquire,  by  local  taxation  or  other- 
wise, for  the  purposes  of  their  organization,  shall  not  be 
[•241]  seized  hy  the  State,  and  appropriated  'in  other  ways. 
They  are,  therefore,  sometimes  called  quati  corporations  * 
to  distinguish  them  from  the  corporations  in  general,  which  pos- 
sess more  completely  the  functions  of  an  artificial  entity.  Chief 
Justice  Parker,  of  Massacbusettu,  in  speaking  of  school  districts, 
has  said :  "  That  they  are  not  bodies,  politic  and  corporate,  with 
the  general  powers  of  corporations,  must  be  admitted  ;  and  tbe 
reasoning  advanced  to  show  their  defect  of  power  is  conclusive. 
The  same  may  be  said  of  towns  and  other  municipal  societies ; 
which,  although  recognized  by  various  statutes,  and  by  immemo- 
rial usage,  as  persons  or  aggregate  corporations,  with  precise 
duties  which  may  be  enforced,  and  privilegea  which  may  be 
maintained  by  suits  at  law,  yet  are  deficient  in  many  of  the 
powers  incident  to  the  general  character  of  corporations.  They 
may  be  considered,  under  our  institutions,  as  quasi  corporations, 

Diitrict   V.    IniurkDce    Co.,    103    U.   S.  Ifl  Cinin.  867 ;  EMtmin  e.  Meredith,  86 

TOT.  N.  H.  284;  Hopple  v.  Brown,  18  Ohio  St. 

1  Granger  tr.  Fuluki  CoDntj,  28  Aik.  811 ;  CommiMionera  of  Hamilton  Co.  ■. 

87;  ScRlei  v.  Chnlt«hoocheo  County,  41  Mighels,  7  Ohio  St.  109;  R«y  County  ». 

Oa.  225 ;  Palmer  d.  Fitta,  Gl  Ala.  489.  Bentl«y,  49  Ho.  386.    It  it  not  competeat 

>  Riddle  D.  ProprieCon,  Ac.,  7  Maaa.  to  organise  a  town  of  parceli  of  territory 

169,  187 :    School   Diitrict  i>.  Wood,  IS  which  are  Dot  conllguoui.    Chicago,  Ac 

Maai.  102;  Adnmi  e.  Witcaiaet  Bank,  1  Railway  Co.  v.  Oconto,  SO  Wla.  189;  ■.  a. 

He.  361 ;  Denton  b.  Jackion,  2  Johni.  80  Am.  Rep.  84a    9ee  Bmitli  ■.  Sben-y, 

Ch.  S20 ;  Todd  v.  Birdiall,  1  Cow.  260;  CO  Wii.  210. 
s.  c.  13  Am.  Dec  622;  BearJdey  v.  Smith, 
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with  limited  powers,  ooextenBive  with  the  duties  imposed  upon 
them  by  etatute  or  asage,  but  restawoed  from  the  genera)  use  of 
anthoritj  which  belongs  to  these  metaphysical  persons  by  the 
common  law.  The  same  may  be  said  of  all  the  numerous  cor- 
porations which  have  been  from  time  to  time  ci'CKted  by  vaiious 
acts  of  the  legislature  ;  all  of  them  enjoyiog  the  power  which  is 
expressly  bestowed  upon  them,  and  perhaps,  in  all  instances' 
where  the  act  is  silent,  possessing,  by  necessary  implication,  the 
authority  which  is  requisite  to  execute  the  purposes  of  their 
creation."  **  It  will  not  do  to  apply  the  strict  principles  of  law 
respeeting  corporations  in  all  cases  to  these  aggregate  bodies 
which  are  created  by  statute  in  this  Commonwealth.  By  the 
aereral  statutes  which  have  been  passed  respecting  school  dis- 
tricts, it  is  manifest  that  the  legislature  has  supposed  that  a  divi- 
sion of  towns,  for  the  purpose  of  maintaining  schools,  will 
promote  the  important  object  of  general  education  ;  and  this  val- 
uable object  of  legislative  care  seems  to  require,  in  construing 
tiieir  acts,  that  a  liberal  view  should  be  had  to  the  end  to  be 
effected."  ^  Following  out  this  view,  the  courts  of  the  New 
England  States  have  held,  that  when  judgmente  are  recovered 
igainst  towns,  parishes,  and  school  districts,  any  of  the 
property  of  private  owners  within  'the  municipal  divi-  [•  242] 
tion  is  liable  to  be  taken  for  their  discharge.  The  rea- 
sons for  this  doctrine,  aud  the  custom  upon  which  it  is  founded, 
are  thus  stated  by  the  Supreme  Court  of  Connecticut:  — 

"  We  know  that  the  relation  in  which  the  members  of  munici- 
pal corporations  in  this  State  have  been  supposed  to  stend,  in 
respect  to  the  corporation  itself,  as  well  as  to  its  creditors,  has 
elsewhere  been  considered  in  some  respects  peculiar.  We  have 
treated  them,  for  some  purposes,  as  parties  to  corporate  proceed- 
ings, and  their  individuality  has  not  been  considered  as  merged 
in  their  corporate  connection.  Though  corporators,  they  Iiave 
been  holden  to  he  parties  to  suits  by  or  agaiust  the  corporation, 
and  individually  liable  for  its  debts.  Heretofore  this  has  not  been 
doubted  as  to  the  inhabitants  of  towns,  located  ecclesiastical  socie- 
ties, and  school  districts. 

"  From  a  recurrence  to  the  history  of  the  law  on  thti  subject, 
we  are  persuaded  that  the  principle  and  usage  liere  recc^nized  and 

>  School  Dtotriot  v.  Wood,  18  Ham.  192,  IdT. 
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followed,  in  regard  to  the  liability  of  the  inhabitants  of  towns  and 
other  communities,  were  very  early  adopted  by  our  anceston. 
And  whether  they  were  considered  as  a  part  of  the  common  law 
of  England,  or  originated  here,  as  necessaiy  to  our  state  of  society, 
it  is  not  very  material  to  inquire.  We  think,  however,  that  the 
principle  is  not  of  domestic  origin,  but  to  some  extent  was  opera- 
tive and  applied  in  the  mother  country,  especially  in  cases  where 
a  statute  fixed  a  liability  upon  a  municipality  which  had  no  cor- 
porate funds.  The  same  reasons  and  necessity  for  the  application 
of  such  a  principle  and  practice  existed  iu  both  countries.  Such 
corporations  are  of  a  public  and  political  character  ;  they  exercise 
a  portion  of  the  governing  power  of  the  State.  Statutes  impose 
upon  them  important  public  duties.  In  the  performance  of  these, 
they  must  contract  debts  and  liabilities,  which  can  only  be  dis- 
charged by  a  resort  to  individuals,  either  by  taxation  or  execution. 
Taxation,  in  most  cases,  can  only  be  the  result  of  the  voluntary 
action  of  the  corporation,  dependent  upon  the  contingent  will  of 
a  majority  of  the  corporators,  and  upon  their  tardy  and  uacer- 
taiu  action.  It  affords  no  security  to  creditors,  because  tbey  have 
no  power  over  it.  Such  reasons  as  these  probably  operated  with 
our  ancestors  in  adopting  the  more  efficient  and  certain  remedy 
by  execution,  which  has  been  resorted  to  in  the  present  case,  and 
which  they  had  seen  to  some  extent  in  operation  in  the  country 

whose  laws  were  their  inheritance. 
[•  248]       ""The  plnintiff  would  apply  to  these  municipal  or 

quati  corporations  the  close  principles  applicable  to  pri- 
vate corporations.  But  inasmuch  as  they  are  not,  strictly  speak- 
ing, corporations,  but  only  municipal  bodies,  without  pecuniary 
funds,  it  will  not  do  to  apply  to  them  literally,  and  iu  all  eases, 
the  law  of  corporations.^ 

*^  The  individual  liability  of  the  members  of  quiui  corporations, 
though  not  expressly  adjudged,  was  very  distinctly  recognized  in 
the  case  of  Russell  v.  The  Men  of  Devon.^  It  was  alluded  to  as 
a  known  principle  in  the  case  of  the  Attorney-General  t>.  The 
City  of  Exeter,'  applicable  as  well  to  cities  as  to  hundreds  and 
parishes.  That  the  rated  inhabitants  of  an  English  paiish  are 
considered  as  the  real  parties  to  suits  against  the  parish  is  now 
supposed  to  he  well  settled  ;  and  so  it  was  decided  iu  the  cases  of 

'  School  Diftrict  v.  Wood,  18  Mau.         *  2  Term  Bep.  660. 
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The  King  v.  The  Inhabitants  of  Wobum,'  and  The  King  v.  The 
Inhabitants  o£  Hardwick.^  And,  in  support  of  this  principle, 
lefereDce  was  made  to  the  form  of  the  proceedings  ;  as  that  they 
are  entitled  'gainst  the  inhaLitants,'  Sta. 

"  In  the  State  of  Maseaehusetts,  from  whose  early  institutions 
we  bare  borrowed  many  valuable  specimens,  the  individual  re- 
sponsibility of  tiie  inhabitants  of  towns  for  town  debts  has  long 
been  established.  Distinguished  counsel  in  the  case  of  the  Her- 
ohants'  Bank  it.  Cook,"  referring  to  municipal  bodies,  say :  '  For 
a  century  past  the  practical  construction  of  the  bar  has  been  that, 
in  an  action  by  or  agunst  a  corporation,  a  member  of  the  corpora- 
tion is  a  party  to  the  suit.'  la  several  other  cases  in  that  State 
the  same  principle  is  repeated.  In  the  case  of  Riddle  v.  The 
Proprietors  of  the  Looks  and  Canals  on  Merrimack  River,*  Partona, 
Ch.  J.,  in  an  allusion  to  this  private  responsibility  of  corporators, 
remarks :  *  And  the  sound  reason  is,  that  having  no  corporate 
fund,  and  no  l^al  means  of  obtaining  one,  each  corporator  is 
liable  to  satisfy  any  judgment  obtained  against  the  corporation.' 
So  in  Brewer  v.  Inhabitants  of  New  Gloucester,^  the  court  say : 
*  As  the  law  provides  that,  when  judgment  is  recovered  against 
the  Ltihabitante  of  a  town,  execution  may  be  levied  upon  the 
property  of  any  inhabitant,  each  inhabitant  must  be  considered  as 
a  party.'  In  the  case  before  referred  to  of  the  Mer- 
chants' Bank  v.  Cook,  *  Parker,  Ch.  J.,  expresses  the  ["  244] 
opinion  of  the  court  upon  this  point  thus :  '  Towns, 
parishes,  precincts,  &c.,  are  but  a  collection  of  individuals,  with 
certain  corporate  powers  for  political  and  civil  purposes,  without 
any  corporate  funds  from  which  a  judgment  can  be  satitified ;  but 
each  member  of  the  community  is  liable,  in  his  person  and  es- 
tate, to  the  execution  which  may  issue  against  the  body ;  each  in- 
dividual, therefore,  may  be  well  thought  to  be  a  party  to  a  suit 
brought  against  them  by  their  collective  name.  In  regard  to 
banks,  turnpike,  and  other  corporations,  the  case  is  different.' 
The  conosel  concerned  in  the  case  of  Mower  v.  Leiceiiter,^  with- 
out contradiction,  speak  of  this  practice  of  subjecting  individuals 
as  one  of  daily  occurrence.  The  law  on  this  subject  was  veiy 
much  considered  in  the  case  of  Chase  v.  The  Merrimack  Bank,^ 
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and  was  applied  and  enforced  against  the  membera  of  a  territo- 
rial parish.  'The  question  is,'  say  the  court,  'whether,  od  an 
ezecutioD  against  a  town  or  parish,  the  body  or  estate  of  any 
inhabitant  may  be  lawfully  taken  to  satisfy  it.  Thi»  queetinn 
seems  to  have  been  settled  in  the  affirmative  by  a  series  of  deci- 
sions, and  ought  no  longer  to  be  considered  as  an  open  quesUoD.' 
The  State  of  Maine,  when  separated  from  Massachusetts,  retained 
most  of  its  laws  aud  usages,  as  they  had  been  recognized  in  the 
parent  State  ;  and,  among  others,  the  one  in  question.  In  Adams 
V.  Wiacasset  Bank,'  Mellen,  Cb.  J.,  says :  '  It  is  well  known  that 
all  jui^ments  gainst  quati  corporations  may  be  satisfied  out  of 
the  property  of  any  individual  inhabitant.' 

**  The  courts  of  this  Stat«,  from  a  time  beyond  the  memory  of 
any  living  lawyer,  have  sanctioned  and  carried  out  this  usage,  as 
one  of  common-law  obligation  ;  and  it  has  been  applied,  not  to 
towns  only,  but  also,  by  legal  analogy,  to  territorial  ecclesiasti* 
cal  societies  and  school  districts.  The  forms  of  our  process  gainst 
these  communities  have  always  corresponded  with  this  view  of 
the  law.  The  writs  have  issued  against  the  inhabitanti  of  towns, 
societies,  and  districte  a9  partieg.  As  early  in  the  history  of  our 
jurisprudence  as  1705,  a  statute  was  enacted  authorizing  commu- 
nities, eucb  as  towns,  socieUes,  Ac,  to  prosecute  and  defend  suits, 
and  for  this  purpose  to  appear,  either  by  tlumtelvet,  agents,  or 
attorneys.  If  the  inhabitants  were  not  then  considered  as  parties 
individually,  and  liable  to  tlie  consequences  of  judgments  against 

such  communities  as  parties,  there  would  have  been  a 
[•  245]    glaring  *  impropriety  in  permitting  them  to  appear  and 

defend  by  themselves  ;  but,  if  parties,  such  a  r^bt  was 
necessary  and  inditipensable.  Of  course  this  privilege  has  been 
and  may  be  exercised.* 

"  Our  statute  providing  for  the  collection  of  taxes  enacts  that 
the  treasurer  of  the  State  shall  direct  his  warrant  to  the  coUeo* 
tors  of  the  State  tax  in  the  several  towns.  If  neither  this  nor  the 
further  proceedings  against  the  collectors  and  the  selectmen 
authorized  by  the  statute  shall  enforce  the  collection  of  the  tax, 
the  law  directs  that  then  the  treasurer  shall  issue  his  execution 
f^ainst  the  inhabitants  of  such  town.  Such  an  execution  may 
be  levied  upon  the  estate  of  the  inhabitants  ;  and  this  provision 
of  tlie  law  was  not  considered  as  introducing  a  new  principle,  or 
>  1  GkcdI.  3«1.  *  1  Swilt'i  SfilMii,  327. 
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enforcing  a  novel  remedy,  bat  as  being  only  io  cooformity  with 
the  irell-known  uaago  m  other  cases.  The  levy  of  an  execution 
ander  this  statute  produced  the  ease  of  Beers  v.  Botaford.^  There 
the  execution,  which  bad  been  issued  against  the  town  of  New- 
town by  the  treasurer  of  the  State,  had  beep  levied  upon  the 
property  of  the  plaintiff,  an  inhabitant  of  that  town,  and  he  had 
thus  been  compelled  to  pay  the  balance  of  a  State  tax  due  from 
the  town.  He  sued  the  town  of  Newtown  for  the  recovery  of  tlie 
money  so  paid  by  him.  The  most  distinguiiihed  professional  gentle- 
men  in  the  State  were  engaged  as  counsel  in  that  case;  and  it  did 
not  occur,  either  to  them  or  to  the  court,  that  tlie  plaintiff's  prop- 
erty had  been  taken  without  right :  on  the  contrary,  the  case  pro- 
ceeded tbrot^bout  on  the  conceded  principle  of  our  common  law, 
that  the  levy  was  properly  made  upon  the  estate  of  the  plaintiff. 
And  without  this  the  plaintiff  could  not  have  recovered  of  the 
town,  but  must  have  resorted  to  his  action  against  the  officer  for 
his  illegal  and  void  levy.  In  Fuller  v.  Hampton,^  Peten,  J.,  re- 
marked that,  if  costs  are  recovered  ^unst  a  town,  the  writ  of 
execution  to  collect  them  must  have  been  issued  against  the  prop- 
er^ of  the  inhabitanbi  of  the  town ;  and  this  is  the  invariable 
piaotice.  The  case  of  Atwater  v.  Woodrich  ^  also  grew  out  of  this 
ancient  usage.  The  ecclesiastioal  eociety  of  Bethany  had  been 
taxed  by  the  town  of  Woodrich  for  its  moneys  at  interest,  and 
the  warrant  for  the  collection  of  the  tax  had  been  levied  upon  the 
property  of  the  plaintiff,  and  the  tax  had  thus  been  collected  of 
him,  who  was  an  inhabitant  of  the  located  society  of 
Bethany.  Brainerd,  J.,  who  drew  up  the  'opinion  of  the  [*  246] 
court,  referring  to  this  proceeding,  said ;  '  Thin  practice, 
witi)  regard  to  towns,  has  prevailed  in  New  England,  so  far  as  I 
have  been  able  to  investigate  the  subject,  from  an  early  period, — 
from  its  first  settlement, — a  practice  brought  by  our  fore&thers 
from  England,  which  had  there  obtained  in  corporations  similar 
to  the  towns  incorporated  in  New  England.'  It  will  here  be  seen 
that  the  principle  is  considered  as  applicable  to  territorial  societies 
as  to  towns,  because  the  object  to  be  obtained  was  the  same  in 
both,  —  *  that  the  town  or  society  should  be  brought  to  a  sense  of 
duty,  and  make  provision  for  payment  and  indemnity  ;  a  very 
good  reason,  and  very  applicable  to  the  case  we  are  considering. 
"The  law  on  this  subject  was  more  distinctly  brought  out  and 
>  S  IV>  IfiB-  ■  S  CoDD.  ill.  •  S  Coan.  23S. 
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eonsidered  by  this  court  in  the  late  case  of  McCload  v.  Selbj,'  in 
which  this  well-known  practice,  as  it  had  been  applied  to  towns 
and  ecclesiastical  societies,  was  extended  and  sanctioned  as  to 
school  districts ;  *  else  it  would  be  breaking  in  npon  the  analogies 
of  the  law.'  '  Th^  are  communities  for  different  purposes,  but 
essentially  of  the  same  character.'  And  no  doubt  can  remain, 
since  the  decision  of  this  case,  but  that  the  real  principle,  of  all 
the  cases  on  this  subject,  has  been,  and  is,  that  the  inhabitants 
of  qwaH  corporations  are  parties  individually,  as  well  as  in  their 
corporate  capacities,  to  all  actions  in  which  the  corporation  ia  a 
party.  And  to  the  same  effect  is  the  language  of  the  elementary 
writers."  ' 

So  £ir  as  this  rule  rests  upon  the  reason  that  thec^  organizations 
have  no  common  fund,  and  that  no  other  mode  exists  by  which 
demands  t^ainst  them  can  be  enforced,  it  cannot  be  considered 
applicable  in  those  States  where  express  provision  is  made  by  law 
for  compulsory  taxation  to  satisfy  any  judgment  recovered  against 
the  corporate  body,  —  the  duty  of  levying  the  tax  being  imposed 
upon  some  ofBcer,  who  may  be  compelled  by  mandamut  to  perform 
it.  Nor  has  any  us^e,  bo  far  as  we  are  aware,  grown  up  in  any  of 
the  newer  States,  like  that  which  had  so  early  an  origin 
["  247]  in  New  England.  *More  just,  convenient,  and  inexpen- 
sive modes  of  enforcing  such  demands  have  been  estab- 
lished by  statute,  and  the  rules  concerning  them  are  conformed 
more  closely  to  those  which  are  established  for  other  corporations. 

On  the  other  hand,  it  is  settled  that  these  corporations  are  not 
liable  to  a  private  action,  at  tbe  suit  of  a  party  injured  by  a  neg- 
lect of  its  officers  to  perform  a  corporate  duty,  unless  such  action 
is  given  by  statute.  This  doctrine  has  been  frequently  applied 
where  suits  have  been  brought  against  towns,  or  the  highway 
officers  of  towns,  to  recover  for  damages  sustained  in  consequence 
of  defects  in  the  public  ways.  The  common  law  gives  no  such 
action,  and  it  is  therefore  not  sustainable  at  all,  unless  given  by 
statute.'    A  distinction  is  made  between  those  corporations  which 

>  10  Conn.  800-895.  ddei ;  and  an  Mt  of  the  legliktaTe  ptr- 

*  Burdtle}' D.  Smith,  IS  Conn. S76,dt.  mitting  the  enforcenient  at  dtj  debt*  in 

lng2KenC221:  AngeH  &  Amei  on  Corp.  theMnemode  wu  inituned.   For  ti  mora 

8T4 ;  1  Snift'i  Dig.  72,  794 ;  6  Dane'*  Abr.  recent  cms  in  HuMchoMttt  than  these 

l&e.  And  lee  Dillon,  Mun.  Corp.  c.  1.  It  dted,  lee  GaakiU  t>.  Dndley,  6  Met.  640. 
wat  held  competent  in  the  abore  c*m  to         *  This  rule,  however,  ha«  no  appliua^ 

extend  Ibe  tane  principle  to  incorporated  tion  to  the  caae  of  neglect  to  perform  liioM 
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are  created  us  exceptions,  ftnd  receive  special  grants  of  pover  for 
the  pecnliaT  convenience  and  benefit  of  the  corporators,  on  the  one 
band,  and  the  incorporated  inhabitants  of  a  district,  who  are  by 
statute  invested  with  particular  powers,  without  their  consent,  on 
the  other.  In  tiie  latter  case,  the  State  may  impose  corporate 
duties,  and  compel  their  performance,  under  penalties;  but  the 
corporators,  who  are  made  such  whether  they  will  or  no,  cannot 
l>e  considered  in  the  light  of  persons  who  have  voluntarily,  and 
for  a  con^deratioD,  attsumed  obligations,  so  as  to  owe  a  duty  to 
every  person  interested  in  the  performance.' 

The  reason  which  exempts  these  public  bodies  from  liability 
to  private  actions,  based  upon  neglect  to  perform  public  obliga- 
tions, does  not  apply  to  villages,  boroughs,  and  cities, 
which  accept  special  •charters  from  the  State.  The  [•248] 
grant  of  the  corporate  franchise,  in  these  cases,  is  usually 
made  only  at  the  request  of  the  citizens  to  be  incorporated,  and 
it  is  justly  assumed  that  it  confers  what  to  them  is  a  valuable 
privilege.  This  privilege  is  a  consideration  for  the  duties  which 
the  charter  imposes.  Larger  powers  of  self-government  are  given 
than  are  confided  to  towns  or  counties ;  larger  privileges  in  the 
aoquiution  and  control  of  corporate  property;  and  special  author- 

obllntlaDi  which  are  ineDTred  b;  the  66  111.840;  Sutton  p.  Board,  41  Miu.  286; 
political  labdiTliiont  of  the  State  when  Coolej  v.  Frccholden,  27  N.  J.  416:  Bl^ 
•pectal  dutie*  are  Imposed  on  (faeni  bj  elowir.  Randolph,  14  On;,  641;  Sfmnndt 
Uv.  Rannon  v.  St  Lonli  Co.  Coort,  63  v.  Cltj  Co.,  71  III.  866 ;  People  v.  Young, 
Ho.  31S.  78  IlL  411.  Thete  caw*  follow  the  lead- 
1  Mewer  n.  Leiceeter,  9  Han.  247 ;  lag  Engllah  case  oT  Raiaell  v.  Men  of 
Bartlelt  r.  Crotier,  17  John*.  489;  Tkr-  Devon,  3  T.  R.  667.  In  the  Tery  care- 
nam  n.  Concord,  2  N.  H.  892;  Adami  r.  follj  coDtldered  caae  of  Eaatman  b.  Her- 
Wlacaiiet  Bank,  1  He.  861 ;  Baxter  ■>.  edlth,  86  N.  H.  284,  it  wa«  decided,  on 
Winooaki  Tompike,  22  Tt.  114 ;  Bearda-  the  principle  aboTe  >tated,  that  if  a  build- 
le;  >-  Smith,  16  Conn.  308 ;  Chidtej  d.  \ag  erected  \)j  a  town  for  a  town-houie  It 
Canton,  17  Conn.  476 ;  Yonng  b.  Commia-  ao  f  mperftectif  conalroclrd  that  the  floor- 
•ioncn,  Ac,  2  N.  A  HcC.  687;  Commli-  ing  glTei  wa;  it  the  aonnat  town-meet- 
■foneia  of  Hlghwayi  p,  Martin,  4  Mich.  \ng,  and  an  Inhabitant  and  legal  voter.  In 
667 ;  More?  v.  Newfane,  8  Barb.  646 ;  Lo-  attendance  on  the  meetinB,  recei  '«•  there- 
rflLard  s.  Monroe,  11  N.  Y.  392;  Oalen  ■>.  by  a  bodily  Injary.  he  cannot  maintain  an 
Clyde  and  Itnae  Plank  Road  Co.,  27  Barb,  action  afralnit  the  town  to  recorer  dam- 
US  ;  Reardnn  •>.  St.  Louii,  86  Ho  666;  age«  for  thii  injury.  The  me  <«  care  Ail  ly 
Slierbanmct'.  YubaCo.,21Ca1, 118;  Stale  diitinsulihed  from  thoie  where  corpon- 
■v  Coanty  nf  Iladion,  80  N.  J.  187 ;  Red-  tioni  hare  been  held  liable  far  the  negll- 
RBt  B.  Madlaon  Co.,  6  111.  667 ;  Granger  r.  grnt  Die  of  their  own  property  by  mean* 
Polatki  Co.,  2S  Ark.  87 ;  Wei|thtman  e.  of  which  othen  are  injured  The  familiar 
Waahingtoo,  1  Black,  SB;  Ball  v.  Win-  maxim  that  one  ihall  w>  dm  hi*  own  •• 
cfaeiter,  82  N.  H.  436;  Eaalman  v.  Mere-  not  lo  Injure  that  which  belonga  to  an- 
ditb,  86  N.  H.  8S1 :  Waltbaui  v.  Kemper,  other  ia  of  general  application. 
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itj  is  conferred  to  make  uue  of  tbe  public  highways  for  the  specifll 
and  peculiar  conTenieRCe  of  the  citizens  of  the  municipality  in 
various  modes  not  permisaibte  elsewhere.  The  grant  by  the  State 
to  the  municipality  of  a  portion  of  its  Eovereign  powers,  and  their 
acceptance  for  these  beneficial  purposes,  is  regarded  as  raising  an 
implied  promise,  on  the  part  of  the  corporation,  to  perfonn  the 
corporate  duties,  and  as  imposing  the  duty  of  perfonnanee,  not 
for  tbe  benefit  of  the  State  merely,  but  for  the  benefit  of  every 
individual  interested  in  its  performance.'  In  this  respect  these 
corporations  are  looked  upon  as  occupying  the  same  position  as 
private  corporations,  which,  having  accepted  a  valuable  franchise, 

I  Seldai,  J.,  ip  West  tr.  Brocbport,  16  (i»ie  jndge  diisenting)  denj  the  aonnd- 
N.  Y.  161,  note.  SmaIm  Ua^orof  Ljme  ncM  ot  the  principle  Bt«ted  in  the  text, 
r.  Turner,  Cowp.  66;  Eenlejr  v.  Ljme  and  hold  that  municipal  corporadong  ex- 
Eegia,  S  Bing.  91 ;  Same  caw  in  error,  8  iiting  under  apecial  charters  ate  not  liable 
B.  &  Adol.  77,  and  1  Bing.  N.  C.  222 ;  to  indirlduala  for  injurlei  oond  bj  n^- 
Major,  &c  of  New  York  v.  Furze,  3  fiill,  lect  to  perform  corporate  dntiea,  tuleu 
612  ;  Rochester  White  Lead  Co.  v.  Roch-  expreiily  made  ao  by  autule.  Thia  cate 
eeter,  3  N.  T.  MS;  Hutson  v.  Major,  &e.  ii  referred  toand  dieiented  from  in  Wal- 
of  New  York,  9  N.  T.  163;  Coni«d  d.  Ith-  tham  v.  Kemper,  66  LI.  S47,  and  approved 
aca,  16  N.  Y.  158;  Mill.  t..  Brooklyn,  32  iDN»vMoUi>.Pearce.48Tei[.625.  InMnr, 
N.  Y.  489;  Barton  v.  Syracuse.  86  N.  Y.  taugh  e.  St.  Louii,  44  Mo.  479,  4S0,  Cur- 
Mi  Lee  u.  Sandj  Hill,  40  N.  Y.  442 ;  Clark  ritr,J.,Kj»:  "The  general  reanltof  Iha 
D.  Wtubluston,  12  Wheat.  40;  Riddle  v.  adjudicationi  aeemi  tobe  thia:  When  the 
Proprietora  of  Lock*,  &c.,  7  Maaa,  169;  officer  or  eervant  of  a  municipal  cotpora- 
Bigelow  r,  Inhabitauts  of  Randolph,  14  tion  ii  in  the  exerciae  of  a  power  con- 
Gray,  641;  Meara  e.  Commitaionera  of  ferred  npon  the  corporation  for  its  prirat* 
Wilmington,  0  lied.  73  ;  Browning  d.  beneSt,  and  Injury  enauea  front  the  negli- 
8[wingflc1d.  17  IlL  148 ;  Bloomingtnn  e.  gence  or  mialeaaance  of  auch  officer  or 
Bay.  42  111.  60S;  Springfield  v.  LeClaire,  aerraot,  the  corporation  ia  liable,  aa  in 
49  III.  476;  Peru  v.  French,  56  111.317;  the  caae  of  private  corpora  Nona  or  par- 
Plttaburg  E.  Grier,  22  Penn.  St.  64 ;  Jonea  tiea  ;  but  when  the  acta  or  omiaaiont  com- 
B.  New  Haven,  34  Conn.  1 ;  Stackhonae  u.  plained  of  wera  done  or  omitted  in  tho 
I^ayette,  26  Ind.  17;  Brinkmeyer  r.  exerciae  ofacorpoTHlefranchiaeconferred 
Eranavilie,  29  Ind.  187 ;  Snwyer  d.  Corte,  npoii  the  corporation  for  the  public  good, 
17  Crralt,  230;  Uichmond  u.  Long,  17  Gralt.  uid  not  for  the  private  corporate  advan- 
876;  Noble  d.  Bichmond,  31  Oratt.  271;  tage,  then  the  corporation  ia  not  liable 
a.  c.  31  AiB.  Rep,  72S;  Blake  k.  St.  Lnuia,  for  the  conaequence*  of  auch  acta  or 
40  Mo.  660;  Scott  u.  Mayor,  ic.  of  Mao-  omiaiiona."  Citing  Bailey  t.  New  York, 
cheater,  37  Eng.  L.  &  Eq.  496;  Smoot  u.  8  Hill,  631;  Uartm  e.  Brooklyn,  1  Hill, 
Watumpka,  24  Ala.  112;  Albrittin  r.  560;  Richmond  v.Loog'a  AdmV,  17  Ontt. 
HuDtiville,  60Ala.48e;  a.o.Sl  Am.  Bep.  875;  Sherboumeu.  Yuba  Co..21  Cal.  113; 
4S ;  Detroit  «.  Corey,  6  Micb.  166 ;  Ilnach  Dargan  v.  Mobile,  SI  Ala.  469 ;  Stewart 
B.  Davenport,  Q  Iowh,  443  ;  Commiaainn-  d.  New  Qrleana,  0  La.  Ann.  461 ;  Prother 
era  v.  Duckelt,  20  Md.  468;  Covington  d.  v.  Lexington,  13  B.  Moor.  669.  And  aa 
Bryant,?  Buah,  248;  WeightBiaBo.  Waah-  to  exemption  IVnm  liability  in  exereiaing 
Ington,  1  Biack,39;  Chicago  n.  Robbina,  orfaitinglo  exerciae  legiaLative  anthoritj, 
a  Black,  418;  Nebraaka  c.  Campbell,  2  aee anl«, p. •  208  and  note.  Aatowhoara 
Black,  £90.  In  the  recent  case  of  Detroit  to  be  regarded  aa  municipal  offlcera,  ae« 
V.  Blackeby,  21  Mich.  S4,  thia  whole  luh-  Mazmilian  v.New  York.ffi  H.Y.IOO;  e.o. 
ject  ia  eonaidered  at  length ;  aud  the  court  20  Am.  Rep.  408,  and  caaea  titera  cited. 


by  Google 


OH.  Tm.]     THB  0BAOB8  OF  HUNIOIFAI.  OOVEBNHENT.  805 

OQ  condition  of  the  perfomuQoe  of  certain  publio  duties,  &re  held 
hy  the  acceptance  to  contract  for  the  performance  of  those  duties. 
Id  the  case  of  public  corporations,  however,  the  liability  is  con- 
tingent on  the  law  affording  the  means  of  performing  the  duty, 
which,  in  some  cases,  by  reason  of  restrictions  upon  the  power  of 
taxation,  they  might  not  possess.  But,  assuming  the  corporation 
to  be  olothfld  with  sufficient  power  by  the  charter  to  that  end,  the 
liabihty  of  a  city  or  village,  vested  with  control  of  its  streets,  for 
any  neglect  to  keep  them  in  repair,  or  for  any  improper  construc- 
tion, has  been  determined  in  many  cases.*  And  a  similar  liability 
would  exist  in  other  cases  where  the  same  reasons  would  be 
applicable. 

*  But  if  the  ground  of  the  action  is  the  omission  by  [*  249J 
the  corporation  to  repair  a  defect,  it  would  seem  that  no- 
tice of  the  defect  should  be  brought  home  to  the  corporation,  or 
to  officers  chained  with  some  duty  respecting  the  streets,  or  that 
facts  should  appear  sufficient  to  show  that,  by  proper  vigilance,  it 
must  have  been  known.'  On  the  other  hand,  if  the  injury  has 
happened  in  consequence  of  defective  construction,  notice  is  not 
essential,  as  the  facta  must  be  supposed  to  have  been  known  &om 
the  first.a 

In  regard  to  all  those  powers  which  are  conferred  upon  the 

>  Wrat  V.  Brockport,  16  N.  T.  161,  confeired  Ii  dUcretionBTy  doe*  not  teem 

note ;  Bickok  tt,  Plattibarg,  16  N.  T.  ISl ;  coniiitent  with  the  ruling  in  lome  of  tbe 

Marej  v.  Newfkiw,  8  Barlx  646;  BrowD'  other  cue*    cll«d,  tind  ii  criticlied    in 

ing  V.  Springfleld,  IT  HI.  148;  Hyatt  c  Hr&U  v.  Bondovt,  44  Bwb.  386.    Bat  tee 

Bondoiit,  44  Bftrb.  886;  Llo^d  t>.  H>;or,  ante,  p.  'SOe  uid  note.     CRiling  pnblic 

Ac.  of  Kew  Tork,  6  N.  T.  869;  Rnich  it.  roeetingiforpoliticklorphilaDthroplcpur- 

Dsvenport,  6  lowm,  448.    And  tee  Dillon,  po*e*  i*  no  p«rt  of  tbe  buaiiHM  of  a  mnni- 

Uim.  Corp.  c.  18,  ud  the  cue*  cited  Id  dpal  corporatifH),  and  it  it  not  liable  to 

tbe  preceding  nola.    The  caaet  of  Weet  one  who,  in  lawfutl;  pauing  b;  where 

V.  Brockport,  and  Hickok  t>.  Plattibnrg,  tbe  meeting  ii  lield,  it  injured  by  the  dia- 

vcre  criticiied  by  Mr.  Jnttice  3farmn,  in  chai^  of  a  caonoD  Bred  by  penona  coo- 

tbe  caie  o(  Peck  t>.  Bataria,  82  Barb.  034,  cemed  in  the  meetiDg.    Bojiand  v.  Mayor, 

where,   at   well  at  in   Cote  r.   Medina,  te.  of  New  Tork,  1  Sandf.  21. 
ST    Barb.  816,   he  held    that  a  TilUge         >  Harti7.BTOoklyn,3eBarb,226jD*wer 

merely  aaAoriitd   to    make  and    repair  d.  City  of  Detroit,  15  Mich.  807;  OatH- 

■idewalki,  bot  not  In  termt  abiolately  ton  i>.  New  TDrk,6  Boaw.  4QT;  McOinity 

and  imperatiTely  required  to  do  to,  had  a  v.  Mayor,  Ac  of  New  York,  6  Doer,  674 ; 

diicreUon  conferred  upon  it  in  retpect  to  Decatur  p.  Fiiher,  63  Bl.  407 ;  Chicago  v. 

•nch  walki,  and  wai  not  retponiible  for  a  McCarthy,  76  BL  602 ;  Reqna  d.  Rochea- 

letiual  to  enact  ordinance*  orby.lawa  in  ter,  46  N.  T.  199  j  Hame  c.  New  Tork,  47 

relation  tliereto;  nor,  if  it  enacted  inch  N.  T.  639;  SpringBeld  o.  Doyle,  70  BL 

Ofdinancet  or  by-lawt,  wat  It  liable  fbr  203 ;  Boaenbnrg  v.  Dm  Moinet,  41  lows, 

damage*  aiiting  from  ■  neglect  toenfwce  415. 
titwn.     Tbe  doctrine  that  a  power  tbua        *  Alexandit  v.  Mk  Sterling,  71 QL  860. 
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oorponttion,  not  for  the  benefit  of  the  general  pablic,  but  of  the 
corpontOTS,  —  sach  as  the  power  to  construct  works  to  supply  a 
city  with  water,  or  gas-works,  or  sewers,  and  the  like, —  the  cor- 
poration is  held  to  a  still  more  strict  liability,  and  is  made  to 
respond  in  dam^es  to  the  parties  injured  by  the  n^ligent  man- 
ner in  which  the  work  is  constructed,  or  guarded,  even  though, 
under  its  charter,  the  agents  for  the  constmotion  are  not  chosen 
or  controlled  by  the  corporation,  and  even  where  the  work  is 
required  by  law  to  be  let  to  the  lowest  responsible  bidder. 

In  Bailey  v.  Mayor,  &o.  of  New  York,'  an  action  was  brought 
against  the  city  by  one  who  had  been  injured  in  his  property  by 
the  careless  construction  of  the  Croton  dam  for  the  purpose  of 
supplying  the  city  with  water.  The  work  was  constructed  under 
the  control  of  water  comnussioners,  in  whose  appointment  the 
city  had  no  voice ;  and  upon  this  ground,  among  others,  and  also 
on  the  ground  that  the  city  officers  were  acting  in  a  public 

capacity,  and,  like  other  public  agents,  not  responsible 
[•  260]    for  the  misconduct  of  •  those  necessarily  appointed  by 

them,  it  was  insisted  the  city  could  not  be  held  liable. 
Ifehon,  Ch.  J.,  examining  the  position  that,  *'  admitting  the  water 
commissioners  to  be  the  appointed  agents  of  the  defendants,  still 
the  latter  are  not  liable,  inasmuch  as  they  were  acting  solely  for 
the  State  in  prosecuting  the  work  in  question,  and  therefore  are 
not  responsible  for  the  conduct  of  those  necessarily  employed  by 
them  for  that  purpose,"  says;  *'  We  admit,  if  the  defendants  are 
to  be  regarded  as  occupying  this  relation,  and  are  not  chargeable 
with  any  want  of  diligence  in  the  selection  of  agents,  the  con- 
clusion contended  for  would  seem  to  follow.  They  would  then 
be  entitled  to  all  the  immunities  of  public  officers  charged  with 
a  duty  which,  from  its  nature,  could  not  be  executed  without 
availing  themselves  of  the  services  of  others ;  and  the  doctrine 
of  respondeat  tuperior  does  not  apply  to  such  cases.  If  a  public 
officer  authorize  the  doing  of'  aa  act  not  within  the  scope  of  bis 
authority,  or  if  be  be  guilty  of  negligence  in  the  discharge  of 
duties  to  be  performed  by  himself,  he  will  be  held  responsible ; 
but  not  for  the  misconduct  or  malfeasance  of  such  persons  as  be 
is  obliged  to  employ.  But  this  view  cannot  be  maintained  on 
the  £ict8  before  na.     The  powers  conferred  by  the  several  aote  of 
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the  legislature,  aathorizing  the  execution  of  this  great  vork,  are 
not,  strictly  and  legally  peaking,  cooferred  for  the  benefit  of  the 
public ;  the  grant  is  a  special,  private  franchise,  made  as  well  for 
the  private  emolument  and  adrantc^e  of  the  city  aa  for  the  public 
good.  The  State,  in  its  sovereign  character,  has  no  interest  in  it. 
It  owns  no  part  of  the  work.  The  whole  investment,  under  the 
law,  and  the  revenue  and  profits  to  be  derived  therefrom,  are  a 
part  of  the  private  property  of  the  city,  as  much  so  aa  the  lands 
and  houses  belong^g  to  it  situate  within  its  corporate  limits. 

"  The  argnment  of  the  defendants'  counsel  confounds  the 
powers  in  question  with  those  belonging  to  the  defendants  in 
their  oharacter  as  a  municipal  or  publio  body,  —  such  as  are 
granted  exclusively  for  public  purposes  to  counties,  cities,  towns, 
and  villages,  where  the  corporations  have,  if  I  may  so  speak,  no 
private  estate  or  interest  in  the  grant. 

"  As  the  powers  in  question  have  been  conferred  upon  one  of 
these  public  corporations,  thus  blending,  in  a  measure,  those  con- 
ferred for  private  advanti^e  and  emolument  with  those  already 
posseesed  for  publio  purposes,  there  is  some  difficulty, 
I  *  admit,  in  separating  them  in  the  mind,  and  properly  [*  251] 
distinguishing  the  one  class  from  the  other,  so  aa  to  dis- 
tribute the  responsibility  attaching  to  the  exercise  of  each. 

"  But  the  distinction  is  quite  clear  and  well  settled,  and  the 
process  of  separation  practicable.  To  this  end,  regard  should  be 
had,  not  so  much  to  the  nature  and  character  of  the  various 
powers  conferred,  as  to  the  object  and  purpose  of  the  legislature 
in  conferring  them.  If  granted  for  public  purposes  exclusively, 
they  belong  to  the  corporate  body  in  its  public,  political,  or  mu- 
nicipal character.  But  if  the  grant  was  for  purposes  of  private 
advaut^e  and  emolument,  though  the  public  may  derive  a  com- 
mon benefit  therefrom,  the  corporation  quo  hoc  is  to  be  regarded 
as  a  private  company.  It  stands  on  the  same  footing  aa  would 
any  individual  or  body  of  persons  upon  whom  the  like  special 
franchises  had  been  conferred.* 

■  Citing  DaitnoDth  CoOege  b.  Wood-  Wuhlngton,  12  Wheat  40 ;  HoodaUj  a. 

mti,  i  WhemL  GOB,  672 ;  PhUip*  v.  B1117,  £ut  India  Co.,  1  Brown's  Ch.  R.  409. 

1  Ld.  RariD.  8 ;  2  T.  R.  853,  a.  o. ;  Allan  See,  Id  addition  to  the  cun  died  b;  the 

*.MeKeen,lSnmn.3STi  People et. Honii,  court,  Toachard  c.  Toocbard,  SCal.  BOO; 

13  Wend.  331-338;  2  Kenft  Com.  27fi  {1th  Gai  Co.  n.  San  fVandaM,  9  Cal.  i63; 

ed.);    United   Btatea  Bank  t>.  Planten'  lUdimond  e.  Long,  IT  Onitl.  876;  Arklnt 

Bank,  9  Wbeat.  Q07;  Clark  *.  Corp.  ot  v.  Randolpb,  SI  Vu  SS6;  SmaU  v.  Dbb- 
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"  Suppose  the  legislatare,  instead  of  the  franchise  in  question, 
had  oonferred  upon  the  defendants  banking  powets,  or  a  charter 
for  a  railroad  leading  into  the  oit^,  in  the  usual  manner  in  which 
such  powers  are  oonferred  upon  private  companies,  could  it  be 
doubted  that  they  would  hold  them  in  the  same  character,  and 
be  subject  to  the  same  duties  and  liabilities  ?  I  cannot  doubt 
but  they  would.  These  powers,  in  the  eye  of  the  law,  woald  be 
entirely  distinct  and  separate  from  those  appertaining  to  the  de- 
fendants as  a  municipal  body.  So  far  as  related  to  the  charter  tJios 
conferred,  they  would  be  regarded  as  a  private  company,  and  be 
subject  to  the  responsibilities  attaching  to  that  class  of  institu- 
tions. The  distinction  is  well  stated  by  the  Master  of  the  RoUa  in 
Hoodalay  t*.  East  India  Co.,^  in  answer  to  an  objection  made  by 
counsel.  There  the  plaintiff  had  taken  a  lease  from  the  company, 
granting  him  permisson  to  supply  the  inhabitants  of  Madras  with 
tobacco  for  tea  years.  Before  the  expiration  of  that  period,  the 
company  dispossessed  him,  and  granted  the  privilege  to  another. 
The  plaintiff,  preparatory  to  bringing  an  action  gainst  the  com- 
pany, filed  a  bill  of  discovery.  One  of  the  objections 
[*  252]  *  taken  by  the  defendants  was,  that  the  removal  of  the 
plaintiff  was  iDcident  to  their  character  as  a  sovereign 
power,  the  exercise  of  which  could  not  be  questioned  in  a  bill  or 
suit  at  law.  The  Master  of  the  Rolls  admitted  that  no  suit  would 
lie  against  a  sovere^  power  for  any  thing  done  in  that  capacity ; 
but  he  denied  that  the  defendants  came  within  the  rule.  *  They 
have  rights,'  he  observed,  '  as  a  sovereign  power ;  they  have  also 
duties  as  individuals  ;  if  they  enter  into  bonds  in  India,  the  sums 
secured  may  be  recovered  here.  So  in  this  case,  as  a  private  com- 
pany, they  have  entered  into  a  private  contract,  to  which  they 
must  be  liable.'  It  is  upon  the  like  distinction  that  municipal  cor- 
porations, in  their  private  character  as  owners  and  occupiers  of 
lands  and  houses,  are  regarded  in  the  same  light  as  individual 
owners  and  occupiers,  and  dealt  with  accordingly.  As  such,  they 
are  bound  to  repair  bridges,  highways,  and  churches  ;  are  liable 
to  poor  ratos ;  and,  in  a  word,  to  the  discbarge  of  any  other 

Tille,  fil  Me.  369 ;  OliTer  c.  Worcetter,  v.  b.  376 ;   BewiMin  v.  New  E«Ten,  8T 

l02HaH.489j  b. c.  3  Am.  Rep.  486 ;  Phil-  Conn.  4TG;  s.  c.0Aid.  Bep.842i  Fnipl* 

•delphi&  V.  Fox,  64  Penn.  St  168 ;  Detroit  v.  Batchellor,  63  H.  T.  128 ;  Welib  v.  Bt. 

D.  Corey,  0  Mich.  166 1  People  v.  Eurlbnt,  Lonii,  78  Ho.  71. 

24    Mich.  44;    8.  o.  9   Am.  Rep.   108;  i  1  Brown'a  Ch.  B.  469. 

Weitern  College  v.  CleTcOaod,  12  Ohio, 
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dnt;  or  obligation  to  which  an  individaal  owner  wonid  be  sab- 
jeet"' 

In  Storrs  v.  Ci^  of  UtJcii,*  it  was  held  that  a  dty,  owing  to  the 
public  the  duty  of  keeping  ite  streets  in  a  eafe  condition  for 
travel,  was  liable  to  persons  receiving  injury  from  the  neglect  to 
keep  proper  %hta  and  guards  at  night  around  an  excavation 
which  had  been  made  for  the  construction  of  a  sewer,  notwith- 
Btauding  it  had  contracted  for  all  proper  precautions  with  the  per^ 
■ons  executing  the  work.  And  in  the  City  of  Detroit  v.  Corey' 
the  corporation  was  held  liable  in  a  similar  case,  notwithstanding 
the  work  was  required  by  the  charter  to  be  let  to  the  lowest  bid- 
der. Jfiinntn^,  J.,  in  speaking  to  the  point  whether  the  contrac- 
tors were  to  be  considered  aa  the  agents  of  the  city,  so  that  the 
maxim  retpondeat  tuperior  should  apply,  says :  "  It  is  to 
be  observed  that  the  *  power  under  which  they  acted,  and  [*  263] 
which  made  that  lawful  which  would  otherwise  have 
been  unlawful,  was  not  a  power  given  to  the  city  for  governmental 
purposes,  or  a  public  municipal  duty  imposed  on  the  city,  as  to 
keep  ite  streets  in  repair,  or  the  like,  but  a  special  legislative  grant 
to  the  city  for  private  purposes.  The  sewers  of  the  city,  like  its 
works  for  supplying  the  city  wit^  water,  are  the  private  property 
of  the  dty ;  Uiey  belong  to  the  city.  The  corporation  and  its  cor- 
porators, the  citizens,  are  alone  interested  in  them ;  the  outside 
public  or  people  of  the  State  at  large  have  no  interest  in  them,  as 
they  have  in  the  streets  of  the  city,  which  are  public  highways. 

"  The  donee  of  such  a  power,  whether  the  donee  be  an  individ- 
ual or  a  corporation,  takes  it  with  the  understanding — for  such 
are  the  requirements  of  the  law  in  the  execution  of  the  power — 
that  it  shall  be  so  executed  as  not  unnecesaarily  to  interfere 

*  3  Init  708 ;  lliiirffleld  w.  Jottu,  Bir  pnrpoiei,  the  Utter  for  priT*l«  parpoM*. 

T.  Jmim,  1ST ;  Bex  v.  Gttianv,  Cowp.  T9 :  Wbila  In  the  exerciM  of  the  fermer,  tha 

Mayorirfl^nnB.  Turner,  Cowp.  87;  Hen-  corpoimtinii  U  m  umnlcipal  goTemnMnt, 

Itj  r,  H*7or  of  lo'me  Rogii,  6  Blng.  91 ;  uid  while  In  the  exerciM  at  the  Utter,  ii 

1  Bing.  N.  C.  223,  i.  o.  Id  Honn  of  Lorda.  •  corporate,  )eg*l  indWidiuL"  Ibid,  per 

See  alM  lAoji  c  Hayor,  &c.  of  New  Tork,  Foot,  J,  See  apoo  thU  point  alw>  Weitem 

6  S.  T.  309;  CommlMioDen  e.  Duckett,  Fond  S«Tinp  Bociatj  v.  PhiUdelptiU,  81 

SOMd.MS.   "Tbeoorporation  oftheeitj  Peno.  8t.   176;    LonitTilU  t.   Common- 

o(    New   ToA  pOMenee    two  kindi  of  ireBlth,  1  DDTkll,  296 ;  People  v.  Commoa 

powere,  —  oDe  goTcmrnental  and  pnUlo,  Council  of  Detndt,  28  Hleh.  338;  oate, 

and,  to  the  exieot  tbej  are  held  and  ex-  p.  *330  and  note. 
WcUed,  it  clothed  wiA  aoTeTeipit;  ;  tha         *  17  N.  T.  101. 

Other  private,  and,  to  tha  extent  they  are         ■  9   Hlch.    165.     Compare    HHU    e. 

held  and  exercited,  U  a  legal  indlfidaal.  Brooklyn,  83  N.  T.  489;  Jonea  v.  Vtw 

The  former  are  given  and  Died  for  pnblle  HaTen,  84  Cms.  1. 
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with  the  rights  of  the  public,  and  that  all  needfal  and  proper 
measores  will  be  takeo,  in  the  ezecutiou  of  it,  to  guard  againat 
accidents  to  persons  lawfully  using  the  highway  at  the  time.  He 
is  individually  bound  for  the  performaDce  of  these  obligations ;  he 
cannot  accept  the  power  divested  of  them,  or  rid  himself  of  their 
performance  by  executing  them  through  a  third  person  as  bia 
^ent  He  may  Btipalate  with  the  contntctor  for  their  perform- 
aoce,  as  was  done  by  the  city  in  the  present  caae,  but  he  cannot 
thereby  relieve  himself  of  his  personal  liability,  or  compel  an  in- 
jured  party  to  look  to  hia  agent,  instead  of  himself,  for  damages." 
And  in  answer  to  the  objection  that  the  contract  was  let  to  the 
lowest  bidder,  aa  the  law  required,  it  is  shown  that  the  provision 
of  law  to  that  effect  was  introduced  for  the  benefit  of  the  city,  to 
protect  it  f^ainst  frauds,  and  that  it  should  not,  therefore,  relieve 
it  from  any  liability.^ 

1  See  alio  Rocbetter  White  Lead  Co.  Sheldoa  u.  KjUamaioo,  24  tCch.  8SS ; 
9.  CHj  of  Rocheiter,  8  N.  Y.  408 ;  Gnat  Bibcock  v.  Bu&lo,  56  N.  Y.  368 ;  Lee  i-. 
n.  Cit7  of  Brookljn,  41  Barb.  S81  ;  Citj  Sandy  DiU,  40  N.  Y.  448;  Phiniif  p.  An- 
oTBatBilo  p.  Hollowk7, 14  Barb.  101,  and  giuu,  47  Oa.  200;  Helena  v.  ThompMiD, 
7  N.  r.  498  i  Llofd  v.  tStjoi,  he.  of  New  29  Ark.  669 ;  Kobi  r.  Hinneapolii.  2a 
York,  G  N.  Y.  809 ;  Delmonico  d.  Mayor,  Minn.  1G9.  For  negllgeat  conitruction 
Ac.  of  New  York,  1  Sandf.  222;  Bartna  r.  of  lewere:  Niait  v.  Troy,  59  N.  Y.  GOO; 
Sjracuae,  87  Barb.  392 ;  Stom  v.  Utica,  Tan  Pelt  ■>.  DaTeoport,  43  Iowa,  306 ; 
17  N.  r.  104 ;  SprinKfleld  v.  LeCUire,  49  Bowe  e.  Portimoath,  66  N.  U.  291 ;  A*h- 
IlL47e;  Blake  v,  St.  Louli.  40  Ho.  G69;  ley  r.  Port  Haron,  85  Mich.  296;  e.  c.  20 
Baltimore  v.  Pendleron,  16  Md.  12;  Bt.  Am.  Bep.  628,  note  ;  Noonan  e.  Albany, 
Paul  v.Seili,  8  Minn.  297;  alio  numeroo*  79  N.  Y.  470;  t.  o.  86  An.  Rep.  540; 
caie*  collected  and  clauiBed  in  Dillon  on  CliicaKo  f.  Heaing,  S3  lU.  204;  i.  c.  25 
Municipal Corporatloiu.  Amaniclpalcor>  Am.  Kep.  878.  For  Degligence  Id  con- 
poration  ii  not  liable  (or  neglect  to  deriia  (tructioD  and  Improirement  of  itireta: 
and  oonitruct  a  proper  tyitem  of  drain-  Fekin  v.  Winkel,  77  lU.  GO ;  Bloomloglon 
age.  Carr  b.  Nortben  Libertiea,  36  Penn.  e.  Bnikaw,  77  111.  194 ;  Pekin  v.  Brerelon. 
St  824.  Bee  (nrie,  p.  •a08  and  note.  67  lU.  477;  Chicago  •>.  Langlati,  06  lU. 
Citiee  are  not  liable  for  the  Illegal  con-  861 ;  Mead  v.  Derby,  40  Grain.  20G;  Mil- 
duct  of  oBdali  in  tbe  diicharge  of  duty,  ledgeville  r.  Cooley,  66  Qa.  17 ;  PrentlM 
Dillon,  fi  774-778,  and  caiei  dted ;  Onun-  e.  Boiton,  112  Haas.  43;  Saltmanh  e. 
bine  V.  Waihinglon,  3  HcArthur,  G7B.  Bow,  66  N.  H.  428 ;  SewaU  t>.  Bt.  Paul, 

The  following  are  lome  of  the  more  20  Minn.  611 ;  Kentirortliy  v.  Ironlon,  41 

recent  caaei  in  which  the  llalrilily  of  mn-  WU.  647 ;  Hoyt  v.  Hndion,  41  Wli.  106. 

nldpal  eorporatioDi  for  ne^eet  of  public  For  defective  ddewalk  :    Bpringfleld  v. 

dutiei  hii  t>een  coniidered :  —  Doyle,  TO  HI.  302 ;  CbampalgD  v.  Pattiaon, 

For  Duitance  In  highway,  tewer,  Ac:  60111.  03;  Towneend  n.  Dei  Uoinei,  42 

Todd  i>.  Troy,  01  N.  T.  606 ;  Maatertoo  v.  Iowa,  OGT ;  lUce  v.  De»  Maine*.  40  Iowa, 

Mt.  Temon,  68  N.  Y.  891;  Merrtfleld  e.  688;  HcAuley  v.  Boaton,  113  Man.  608; 

Worceater,  1 10  Man.  210 ;  b.  c.  14  Am.  Harriman  v.  Boeton,  111  Haa*.  241 ;  Mone 

Rep.  692;  Woodward  f.  Worcetter,  121  v.   Botton,  109  Mau.   446;  McLaughlin 

Maaa.  24G;  Chictgov.  Brophy,79IU.277;  v.  Corry,  77  Penn.  81.  109;   Boucher  v. 
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*  We  have  not  deemed  it  important,  in  considering  I*  254} 
the  subject  embraced  within  tliia  chapter,  to  discuss  the 
TarioQS  questions  which  might  be  suggested  in  regard  to  the  va- 
lidity of  the  proceedings  by  which  it  is  assumed  in  any  case  that 
a  mnuicipal  corporation  ha»  become  constituted.  These  ques- 
tions are  generally  questions  between  the  corporators  and  the 
State,  with  which  private  individuals  are  supposed  to  have  uo 
COQcero.  In  proceedings  where  the  question  whether  a  corpora- 
tion exists  or  not  arises  collaterally,  the  courts  will  not  permit  its 
corporate  character  to  be  questioned,  if  it  appear  to  be  acting 
Qnder  color  of  law,  and  recognized  by  the  State  as  such.  Such 
a  question  should  be  raised  by  the  State  itself,  by  quo  warranto 
or  other  direct  proceeding.^  And  the  rule,  we  apprehend,  would 
be  no  different,  if  the  constitution  itself  prescribed  the  manner 
of  incorporation.  Even  in  such  a  case,  proof  that  the  corpora- 
tion was  acting  as  such,  under  legislative  action,  would  be  su£B- 
cient  evidence  of  right,  except  as  against  the  State ;  and  private 
partjes  could  not  enter  upon  any  question  of  regularity.  And 
the  State  itself  may  justly  be  precluded,  on  the  principle  of 
estoppel,  from  raising  such  an  objection,  where  there  has  been 
long  acquiescence  and  recognition.* 

18  Wu.  684 ;  Chapmui  e.  Macon,  66  0%.  813.    For  lUlim  to  keep  Mwen  In  re- 

GCS;  Htwren.  MinDeapolii,  lOHinD.  SOO;  p^r:  Hunn  v. PltUba^,  40 Fenu.  Bt. 964 

FnTwUo.  8t.FBnl,!0Hiiin.  117;  Omah>  i  8UU  v.  Cair,  6  N.  H.  367;  Pred- 

p.  Olawtead,  6  Neb.  440;  Higert  v.  Oreen-  dent,  Ac.  of  MeDdott  v.  Thoropeon,  SO 

CBMle,  43  Ind.  674 ;  ProTidence  v.  Clapp,  HI.  197  ;   HmrIIIoii  tr.   Pretideot,  Ac  of 

17  How.  161;  Smith  v.  Learen worth,  IG  Carthage,  34  111.  32.     TheM  were  proae- 

Kaa.  SI;  AtchUon  b.  King,  0  Kan.  &60;  cntioni  bj  mnnldpal  corporation*  form- 

OiUiaon  v.  CharleatOD,  IS  W.  Va.  S82 ;  corerj  ot  penaltiei  impoied  b;  by-lawa, 

t.  c.  87  Am.  Bep.  763 ;  Cromart?  b.  Boa-  and  where  the  plea  of  md  tid  corporation 

l«n.  127  Haaa  8-20;  a.  o.  84  Am.  Rep.  wa*  laterposed  and  oTcmiled.     See  alao 

381.    For  iojor;  by  limb  Uling  from  tree  Ea}>ier  d.  Bremen,  16  Ho.  88 ;  Eettaring 

OTerhanging  ilraet ;  Jonea  e.  New  HaTen,  v.  Jackaonrille,  60  111.  39;  Bird  o.  Per- 

S4  Conn.  1.    For  fallnn  to  keep  atreet  in  Una,  83  Mich.  28. 

npalT :  Oorham  b.  Coopentown,  69  N.  T.  ■  In  People  «.  Mafnard,  16  Uich.  40S, 
800;  Hinea  v.  Lockport,  60  N.  T.  238;  470,wherethelQTaUdit;of  anactorganii- 
Belt  t.  Weat  Point,  61  Miaa.  202 ;  Cbicago  Ing  a  connt/,  paaied  lereral  jeu»  before, 
V.  HcGiren,  78  IlL  347 ;  Alton  d.  Hope,  68  waa  anggeated  on  condltntional  grounda, 
SI  107  ;  Centrali*  o.  Scott,  66  HL  120 ;  Campbk,  3.,  aaya :  "  If  thia  qoeatioa  had 
WinUgier  e.  I<ob  Angeloa,  46  Cal.  80;  been  raiaed  immediately,  we  are  not  pre- 
Uarkel  v.  St.  Lonia,  66  Ho.  189;  WiUey  pared  to  aaj-  th^t  it  woold  have  been  allo- 
V.  BriGut,  01  He.  669;  BiU  t>.  Norwich.  getherfl«efhnndifflcultr.  Botinaamnch 
n  Conn.  222;  Ltndholm  t.  St.  Panl,  19  ai  the  arrangement  there  indicated  had 
Hinn.  246 ;  Shartle  r.  Hinneapalli,  17  been  acted  upon  tor  tea  yean  before  the 
kDDn.308;O'Lc«r7E.  Uankato.SlMinn.  recent  legitUtlon,  and  had  been  recog- 
Oo;  Griffln  B.  Williamatown,  6  W.   Va.  nixed  aa  Talid  bj  all  partlea  intovated.  It 
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cumot  now  be  dittorbed.    Even  In  pri-  cUe  of  joriadicUoo  beiog  notoriotu  and 

<r*te  uiociatiDEii  tbe  acti  of  partiei  inter-  open  Id  all  tncli  eMif,  tbe  State  ai  well 

eitfid  may  oft«n  Mtop  them  from  leljing  at  coimtj  and  town  taxei  being  all  lerled 

on    legal  objectloni,  whicb  might  liara  nnder  It,  theie  lino  principle  wbicliconld 

arailed  them  if  not  waived.    Bnt  In  pnb-  joitifj  an]'  court,  at  tb^   lat«  day.  In 

lie  aSaIn,  wbere  tbe  people  liave  organ-  going  back  to  inquire  into  tbe  r^ularil;r 

iied  themielTei  under  color  of  law  into  of  the  law  of  1867."    A  (iraittr  doctrioe 

the  ordinary  mnniuipal  bodlea,  and  bare  baa  been  applied  in  aapport  of  tbe  <Acnal 

gone  on  year  after  year  railing  taxea,  character  of  pereont   who,  without  ao- 

making    Improvementi,    and    exerdalnK  thorlty  of  law,  baTt  heea  named  for  mo- 

their  uiaal  franchliei,  their  light*  are  nldpal  offlcen  by  Stale  legiilation,  and 

jMYiperly  regarded  a«  depending  quite  aa  whoM  action  in  ancb  office*  hat   been 

much  OD  tbe  acquietceuce  at  on  the  regu-  acqutoiced  in  by  tbe  dtizeni  or  authori- 

larity  of  their  origin,  and  no  tx  potf  fielo  tie*  of  the  municipality.    Sea  Peo[de  v. 

inquiry  can  be  permitted  to  undo  their  Salomon,  M  UL  &1  i  People  v.  Lothrop, 

oorpoiate  eiditence.    Whatever  may  be  H  Uich.  S3£.    Compare  Kimball  ■>.  At 

tbe  rij^Ct  of  individual*  before  tuch  gen-  corn,  46  MIm.  161.    But  tnch  acqoie*- 

eral  acquleicenoe,  tba  corporate  itand-  oence  ooold  not  make  them  local  offlceta 

ing  of  the  community  can  no  longer  be  and  repreaentativat  of  the  people  for  new 

open  toqneition.    See  Bumtey  v- People,  and  enlarged   power*    tnbtequently   at- 

19  N.  T.  41 ;  and  Lanning  v.  Carpenter,  tempted  to  be  given  by  the  legidatme. 

20  N.  T.  474,  where  the  effect  of  the  in-  People  d.  Common  Council  of  Detrut,  38 
validity  of  an  original  coun^  organiza-  Mich.  2S8.  Nor  tn  reapect  to  powen  not 
tion  i*  very  well  contldered  in  it*  pnblio  purely  locaL  Feople  e.  Springwdli,  2G 
and  private  bearingi.  Thai*  have  been  Mich.  16ft.  And  tee  People  v.  AlbertaoB, 
direct  legiilative  recognition*  of  the  new  661f-  X.  60; 

divluoD  on  leveral  occatloni.    The  exar- 
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•  CHAPTER  IX.  [•  266] 

VBOTBtrnOV  to  FBBSOH   AVT>   PBOPERTT  tnHDEB   THE  COKSTI- 
TOTtOH  OF  THE  UNITED  STATES, 

Ab  the  govemmeDt  of  the  United  States  was  to  be  one  of  ena- 
merated  powers,  it  was  not  deemed  important  by  the  Camera  of 
tiie  Constitutioo  that  a  bill  of  rights  shoold  be  inoorpoiated  among 
its  provisions.  If,  among  the  powers  conferred,  there  was  none 
whioh  would  authorize  or  empower  the  government  to  deprive 
the  citizen  of  any  of  those  fundamental  rights  which  it  is  the  ob- 
ject and  the  duty  of  goveniment  to  protect  and  defend,  and  to 
insure  which  is  the  sole  purpose  of  bills  of  rights,  it  was  thought 
to  be  at  least  unimportant  to  insert  negative  clauses  in  that  instru- 
ment, inhibiting  the  government  from  assuming  any  such  powers, 
since  the  mere  fiiilure  to  confer  them  would  leave  all  such  powers 
beyond  the  sphere  of  ito  constitutional  authority.  And,  as  Mr. 
Hamilton  argued,  it  might  seem  even  dangerous  to  do  so.  "  For 
why  declare  that  things  shall  not  be  done  which  there  is  no  power 
to  do  ?  Why,  for  instance,  should  it  be  said  that  the  liberty  of  the 
press  shall  not  be  restrained,  when  no  power  is  given  by  which 
restrictions  may  be  imposed  7  I  will  not  contend  that  such  a  pro- 
visioD  would  confer  a  reguhiting  power ;  but  it  is  evident  that  it 
would  furnish,  to  men  disposed  to  usurp,  a  plausible  pretence  for 
claiming  that  power.  They  might  uige,  with  a  semblance  of  rea- 
son, that  the  Constitution  ought  not  to  be  charged  with  the  ab* 
aurdi^  of  providing  against  the  abuse  of  an  authority  which  was 
Dot  given,  and  that  the  provision  against  restraining  the  liberty 
of  the  press  afforded  a  clear  implication  that  a  right  to  prescribe 
proper  regulations  concerning  it  was  intended  to  be  vested  in  the 
national  government.  This  may  serve  as  a  specimen  of  the  nu- 
merous handles  which  would  be  given  to  the  doctrine  of  construc- 
tive poweiB,  by  tlie  indulgence  of  an  injndioious  zeal  for  bills  of 
^hts.*** 

iF«dmll«vNo.Si 
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It  wasalso  thought  that billa  of  rightSi  however  impor- 
[*  257}  tout  *  under  a  monarchical  goTeromeiit,  were  of  do  mo- 
ment in  a  constitution  of  goremmeDt  framed  b;  the  people 
for  themselves,  and  under  which  public  affairs  were  to  be  managed 
hy  means  of  agencies  selected  by  the  popular  choice,  and  subject 
to  frequent  change  by  popular  action.  "It  has  been  several  times 
truly  remarked,  tiiat  bills  of  rights  are,  in  their  origin,  stipulations 
between  kings  and  their  subjects,  abridgments  of  prerogatire  in 
favor  of  privilege,  reservations  of  rights  not  surrendered  to  the 
prince.  Sach  was  M^^a  Charta,  obtained  by  the  barons,  sword 
in  hand,  from  King  John.  Such  were  the  subsequent  confirma- 
tions of  that  charter  by  sacoeeding  princes.  Such  was  the  Petition 
of  Right,  assented  to  by  Charles  the  First,  in  the  beginning  of  his 
reign.  Such  also  was  iho  Declaration  of  Right  presented  by  the 
Lords  and  Commons  to  the  Prince  of  Orange  in  1688,  and  after- 
wards thrown  into  the  form  of  an  act  of  Parliament,  called  the  Bill 
of  Rights.  It  is  evident,  therefore,  that,  according  to  their  piimi- 
tive  signification,  they  have  no  application  to  constitutions  pro- 
fessedly founded  npon  the  power  of  the  people,  and  executed  by 
their  immediate  representatives  and  servants.  Here,  in  strictaess, 
the  people  surrender  nothing ;  and,  as  they  retain  everything, 
they  have  no  need  of  particular  reaervationB.  *  We,  the  pboflb 
OF  THE  United  States,  to  secure  the  blessings  of  liberty  to  our- 
selves and  our  posterity,  do  ordain  and  ettabliih  this  Constitution 
for  the  United  States  of  America.'  This  is  a  better  recognition  of 
popular  rights  than  volnmes  of  those  aphorisms  which  make  the 
principal  figure  in  several  of  our  State  bills  of  rights,  and  which 
would  sound  much  better  in  a  treatise  of  ethics  than  in  a  consti- 
tution of  government."  ^ 

Reasoning  like  this  was  specious,  but  it  was  not  satisfactory  to 
many  of  the  leading  statesmen  of  that  day,  who  believed  that 
"the  purposes  of  society  do  not  require  a  surrender  of  all  our 
rights  to  our  ordinary  governors ;  that  there  are  certain  portions 
of  right  not  necessary  to  enable  them  to  carry  on  an  effective 
government,  and  which  experience  has  nevertheless  proved  they 
will  be  constantiy  encroaching  on,  if  submitted  to  them ;  that 
there  are  also  certain  fences  which  experience  has  proved  pecul- 
iarly efficacious  against  wrong,  and  rarely  obstructive  of  right, 

1  Fedmliit,  Ko.  H,  t^^  HuniUoo. 
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which  yet  the  govenuDg  powers  have  ever  shown  a  dispositioo 
to  weaken  and  remove."'  And  these  governing  powers 
will  be  DO  less  disposed  *  to  be  ^gresaive  when  chosen  [*  258] 
by  majoritjes  than  when  selected  by  the  accident  of  birth, 
or  at  the  will  of  privileged  classes.  Indeed  if,  during  the  long 
struggle  for  constitutional  liberty  in  England,  covering  the  whole 
of  the  seventeenth  century,  importance  was  jaetly  attached  to  a 
distinct  declaration  and  enumeration  of  individual  rights  on  the 
part  of  the  government,  when  it  was  still  in  the  power  of  the 
governing  authorities  to  infringe  upon  or  to  abrogate  them  at  any 
time,  and  when,  consequently,  the  declaration  could  possess  only 
a  moral  force,  a  similar  declaration  would  appear  to  be  of  even 
more  value  in  the  Constitution  of  the  United  States,  where  it 
would  constitute  authoritative  law,  and  be  subject  to  no  modifi- 
cation or  repeal,  except  by  the  people  themselves  whose  rights  it 
was  design^  to  protect,  nor  even  by  them  except  in  the  manner 
by  the  Constitution  provided.' 

'  J«lfeTMn'i  Worki,  Vol.  m.  201.  tbe  fleld  •nbmlttea  to  tbem.  2.  A  podtln 

*  Mr.  JeSenon  auini  up  the  objection*  decltu-ntlon  of  «onie  eMentUl  rights  could 

to  a  bill  of  right*  In  tlie  Conititution  of  not  be  obtained  Id  the  requiilte  l>titnde. 

tbe  Uaited  Statea,  and  aniwen  tham  m  Antiter;   Half  a  loaf  U  bettar  tbaa  no 

foUoDi :  "  I.  That  the  righta  Id  qnettlon  bread.  If  we  cannot  aecnTe  all  onr  right*, 

are  reurred  by  the  manner  in  which  tbe  let  ni  Mcure  what  we  can.   S.  The  limited 

federal  powen  are  granted.    Aniwer;  A  powen  of  t)ie  federal  goremment,  and 

oonatltatireautmajuertalnljbeiofanned  jealoiuj  of  the  «abordlnate  goTemntenta, 

aa  to  need  no  declaration  of  righta.  The  afford  a  lecarity,  which  eiiati  in  no  otiier 

act  itieU  hai  the  (brce  of  a  declaration,  aa  initance.    Aniwer  :  Tbe  flrit  member  of 

tkr  H  it  goat ;  and  If  It  goe«  to  all  mate-  tfaii  taemi  T**ol*able  into  the  flnt  otgeo- 

rial  point!,  nothing  more  ia  wanting.    In  tion  before  *tated.   The  Jealonsr  of  the 

the  draft  of  a  conititation  which  I  had  labordinate  goTenimenla  is  a  precion*  ra- 

«nce  a  thonght  of  propoalng  In  Tlrglnia,  lianea.    But  obaerve  that  those  goTem- 

and  printed  afterwards,  I  endeavared  to  inenti  are  onlj  ageuta.   The^  muit  have 

reach  all  the  great  objecta  of  public  lib-  principle!    fumiihed    them    whereon  to 

ntr,  and  did  not  mean  to  add  a  declam-  found  their  oppoaitlon.   Tbe  declaration 

tioD  of  right!.   Probably  the  object  wa«  of  righta  will  be  the  text  whereb;  tbej 

Imperfectij  esecnted;  but  thedeflclendei  will  trj  all  the  acti  of  the  federal  gor- 

would  liBTe  been  aupplied  bj  other*  in  emment    In  thli  view  it  li  neceiaarr 

the  conne  of  dlicniaion.  But  in  a  conitl-  to  the  federal  goremment  aUo ;  aa  bjr 

tniive  act  which  loBTe*  lomeprecloaaar-  the   aame    text    tbej  maj   try  the   op- 

lide*  Qonotiead,  and  ralaea  ImiriicatloiM  poettlon  of  the  (nbordinBte  goTemment*. 

againat  other!,  a  declaration  of  right!  be-  4.  Experience  prorei  the  inefllcacy  of  a 

come*  oecetaary  by  way  of  anpplement.  (nil  of  rights    Trne.   Bat  though  it  it  not 

Thl*  ii  the  case  of  our  new  federal  Con-  abaolotely  efflcadoD!,  under  all  circom- 

atitutloD.   Thii  Inatmment  form*  n*  Into  (taDoet,  It  isof  great  potency  alwaji,  and 

one  Stale,  aa  to  certain  object*,  ai>d  give*  larely  incfBcacioo*    A  brace  the   more 

n*  a  legidatJTe  and  execuUie  body  for  will  often  keep  up  the  building  which 

tlMca  objects.   It  ihonld  therrfore  gnard  wonld  haTe  fiillen  with  that  brace  the 

vm  afainat  their  abntaa  of  power,  within  Im*.   Ibtn  U  a  ramarkabla  dIObrenoe 
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[*  259j  *  The  want  of  a  bill  of  rigbts  was,  therefore,  made  the 
ground  of  a  decided,  earnest,  and  formidable  opposition 
to  the  confirmation  of  the  national  Consdtation  hj  the  people  ; 
and  its  adoption  was  only  secured  in  some  of  the  leading  States 
in  connection  with  the  recommendation  of  amendments  which 
should  cover  the  ground.^ 

The  clauses  inserted  in  the  original  instrument,  for  the  proteo- 
tion  of  person  and  property,  bad  reference  mainly  to  the  action 
of  the  State  governments,  and  were  made  limitations  upon  their 
power.  The  ezceptionB  embraced  a  few  cases  only,  in  respect  to 
which  the  experience  of  both  English  and  American  history  bad 
forcibly  demonstrated  the  tendency  of  power  to  abase,  not  when 
wielded  by  a  prince  only,  but  also  when  administered  by  the 
agencies  of  the  people  tbemselveB. 

Bitlt  of  attainder  were  prohibited  to  be  passed,  either  by  the 
GoDgress'  or  by  the  legislatures  of  the  several  States.'  Attain- 
der, in  a  strict  sense,  means  an  extanction  of  civil  and  political 
rights  and  capacities ;  and  at  the  common  law  it  followed,  as  of 
course,  on  conviction  and  sentence  to  death  for  treason ;  and,  in 
greater  or  less  degree,  on  conviction  and  sentence  for  the  differ- 
ent classes  of  felony. 

A  bill  of  attainder  was  a  legislative  conviction  for  alleged  crime, 
with  judgment  of  death.  Such  convictions  have  not  been  uncom- 
mon under  other  governments,  and  the  power  to  pass  these  bills 
has  been  exercised  by  the  Parliament  of  England  at  some  periods 
in  its  history,  under  the  most  oppressive  and  unjuatifi- 
[•  260]  able  *  circumstances,  greatly  a^ravated  by  an  arbitrary 
course  of  procedure,  which  bad  few  of  the  incidents  of  a 

betwKn  tbe  chanusten  of  tli*  locanrai-  knd  will  be  for  muv  jean.  ThHt  of  tbo 

lenoei  which    attend    a    declaration    of  eiecDdve  will  come  in  iti  turn;  bat  it 

righti,  and  thoae  which  attend  tlie  want  wlil  t«  at  a  remote  period,"    letter  to 

of  it  Tbe  inoonTeniencei  of  the  deciara-  Ifadiaoo,  March   16,  1789,  3  Jeffereon'* 

tion  are,  that  it  may  cramp  goTcnuuetit  Wmka,  p.  4.   Se«  aln  lame  volntoe,  pp. 

JD  it*  niefni  exertion*.    But  tlie  eril  of  18  and  101  j  Vol.  Q.  pp.  321),  36B. 

thii  ii  ihort^lired,  moderate,  and  repan-         i  For    the  Tarioui    recoiniiieDdatioDa 

ble.  The  inconveniencet  of  the  want  of  a  bj  Uauachiuette,  South  Carolina,  New 

declaration  are  permanent,  afflicUre,  and  Bampihire,  Virginia,  Kew   York,  North 

irreparable.    The;  are  in  coD«tant  pro-  Carolina,  and  Rhode  laland,  Me  1  EUiMt'a 

greuion  from  bad  to  worse.  The  ekecn-  Debatee,  8S2-SSt. 

tire,  in  onr  gaTemment*,  ii  not  the  eole,         *  CoDetitotion  of  United  Statea,  art.  1, 

it  la  ecarceij  the  principal,  object  of  mj  B  9. 

Jealoni;.   The  t7rann7  of  the  le^iiatnrea         •  Comtitalion  of  United  States,  art.  1, 

It  tlie  meat  lonoidable  dread  at  pieaea^  |  IIX 
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jadioial  inveBtigatioa  into  aJleged  crime.  For  some  time  before 
the  American  Revolution,  however,  no  one  had  attempted  to  de- 
fend it  as  a  legitimate  exercifie  of  power ;  and  if  it  would  be  un- 
justifiable  anywhere,  there  were  many  reasons  why  it  would  be 
specially  obnozioas  nnder  a  free  government,  and  why  conse- 
quently its  prohibition,  under  the  existing  circumstances  of  our 
country,  would  be  a  matter  of  more  than  ordinary  importance. 
Every  one  must  concede  (hat  a  legislative  body,  from  its  numbers 
and  organization,  and  from  the  very  intimate  dependence  of  its 
members  upon  the  people,  which  renders  them  liable  to  be  pecu* 
liarly  susceptible  to  popular  clamor,  is  not  properly  constituted  to 
ti7  with  coolness,  caution,  and  impartiality  a  criminal  charge, 
especially  -in  those  cases  in  which  the  popular  feeling  is  strongly 
excited,  —  the  very  class  of  cases  most  likely  to  be  prosecuted  by 
this  mode.  And  although  it  would  be  conceded  that,  if  such  bills 
were  allowable,  they  should  properly  be  presented  only  for  of- 
fences against  the  general  laws  of  the  land,  and  be  proceeded 
with  on  the  same  full  opportunity  for  investigation  and  defence 
which  is  afforded  in  the  courts  of  the  common  law,  yet  it  was  re- 
membered that  in  practice  they  were  often  resorted  to  because  an 
obnoxious  person  was  not  subject  to  punishment  under  the  gen- 
eral law,'  or  because,  in  proceeding  against  him  by  this  mode, 
some  rule  of  the  common  law  requiring  a  particular  species  or  de- 
gree of  evidence  might  be  evaded,  and  a  conviction  secured  on 
proofe  that  a  jury  would  not  be  suffered  to  accept  as  overcoming 
the  l^al  presumption  of  innocence.  Whether  the  accused  should 
necessarily  be  served  with  process ;  what  degree  or  species  of 
evidence  should  be  required  ;  whether  the  rules  of  law 
should  be  *  followed,  either  in  determining  what  consti-  [*  261] 
tnted  a  crime,  or  in  dealing  with  the  accused  after  con- 
viction, —  were  all  questions  which  would  necessarily  address 

1  Cues  of  Mm  d«w3ipttoD  were  mott  Jatnei  U,  uwinbled  Id  Dabliii,  bj  which 

nameTDtu   dmiag  the  nign    of    Beoiy  betwesD  two  and  three  thouHnd  penoni 

Till.,  ud  imoDg  the  Tlctimi  wu  Crom-  were  attainEed,  their  propertj  conBirated, 

well,  who  <■  (aid  to  hare  flrtt  adrlted  and  themselTea  wDteiiced  to  death  if  thejr 

that  mooatch  to  resort  to  Ihia  otyeutiDD-  failed  to  appear  at  a  time  named.    And, 

able  proceeding.  Eren  the  dead  were  at-  tc  render  the  whole  proceeding  aa  hoirf- 

tataited,  at  in  the  ca*e  of  Richard  Ut.,  and  ble  In  barbaritj  as  potiible,  the  lilt  of 

later,  of  the  heroes  of  theCommonwealth.  the  proscribed  was  carefully  kept  McrM 

Th«  moat  atroeioui  Initaikce  in  historr,  niilil  after  the  time  fixed  for  their  appear- 

howerer,  only  relieved  by  ita  weakness  ance  J    Macaulay'i  History  of  England, 

and  fntiiity,  was  the  great  act  of  attain-  c.  IZ 
der  pMied  in  1688  by  the  Parliammit  of 
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tbenuelves  to  the  legialatire  duoretion  and  senBe  of  justice;  and 
the  vei7  qualities  which  are  esseotial  in  a  court  to  protect  indi- 
viduala  on  trial  before  them  against  popular  clamor,  or  the  hate 
of  those  in  power,  were  precisely  those  which  were  likely  to 
prove  weak  or  wanting  in  the  legislative  body  at  such  a  time.^ 
And  what  could  be  more  obnoxious  in  a  free  government  than 
the  exercise  of  such  a  power  by  a  popular  body,  controlled  by  a 
mere  majority,  fresh  from  the  contests  of  exciting  elections,  and 
quite  too  apt,  under  the  most  favorable  circumstances,  to  suspect 
the  motives  of  tbeir  adversaries,  and  to  resort  to  measures  of 
doubtful  prop^ety  to  secure  party  ends  ? 

Nor  were  legislative  punishments  of  this  severe  character  the 
only  ones  known  to  parliamentary  history ;  there  were  othera  of 
a  milder  form,  which  were  only  less  obnoxious  in  that  the  conse- 
quences were  lees  terrible.  Those  legislative  convictions  which 
imposed  punishmenta  less  than  tliat  of  death  were  called  bills  of 
pains  and  penalties,  aa  distinguished  from  bills  of  attainder ;  but 
the  constitutional  provisions  we  have  referred  to  were  undoubt- 
edly aimed  at  any  and  every  species  of  legislative  punishment 
for  criminal  or  supposed  criminal  offences  ;  and  the  term  "  bill  of 
attainder  "  is  used  in  a  generic  sense,  which  would  include  bills 

of  pains  and  penalties  also.' 
[*  262]       *  The  thoughtful  reader  will  not  &il  to  discover,  in  the 

Acta  of  the  American  States  during  the  Bevolutiooary 
period,  sufiicient  reason  for  this  constitutional  proviuoa,  even  if 

1  Thlt  wu  equallf  true,  whether  tha  atrekdj  mentioned  [which  wu  thit  thej 

mttainder  wu  at   the  command  of  the  declared  certain   penoni    altaioted  and 

king,  a«  in  (he  caie  at  Cardinal  Pole't  their  hlood  corrupted,  ki  that  it  had  lo«t 

mother,  or  at  the  initigation  of  the  popn-  all  heritable  praperty),  which  diatlngniih 

lace,  a*  in  tliecaie  of  Wentworth,  Eart  of  them  from  other  legiilation,  and  which 

Siraflurd.    The  laat  InfiictJon  of  capital  made  tliem  ao  obaailon*  to  the   itale*. 

punlihment  in  England  ander  «  bill  of  men    who   or^aniied    oar    gOTemment: 

attainder  waa  upon  Sir  John  Fenwick,  in  1.  The7  were  conTicttoni  and  eeotencet 

Uie  reign  of   Willhim   and  Marj.    It  it  pronooneed  bj  the  legialatire  department 

worthj-  of    note  that  in  the   preceding  of  thegOTernment,  Intteadof  the  judidaL 

reign  Sir  John  had  been   prominent  fn  2.   The  aentence  pronounced  and  the  pnn- 

the  attainder  of  the  unhappy  MonmoDth.  lahment  inflicted  were  determined  by  no 

Ifacanlaj'a  Hlitorj  of  England, c.  6.  prerloua  law orflzed  rule.  8.  The  inveati- 

*  Fletcher  e.  Peck,  OCranch,  87;  Story  gation  Into  the  guilt  of  the  accoied,  if  any 

on  Cooatitntion,  {   1S44  ;  Gumming*  e.  inch  were  made,  waa  not  neceaaarlly  or 

Mieaour1,4  Wall.  S7Ti  £j7>ar4«QBrland,  4  generallj  conducted  tn   hit  preaence  n 

Wall.  333 ;  Drehman  v.  BMe.  S  Wall.  696,  that  of  hit  couniel,  and   no  recognised 

601.   "Ithlnkitwillbefnundthatthefot  rule  of  evidence  goremed  the  inquiry." 

lowing  comprise  thoae  eaaential  elementa  Per    UilUr,  J.,  in   Ex  parU  Garland,  i 

of  billi  of  attainder.  In  addition  to  the  OM  WaU.S88,88& 
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the  still  more  monitory  history  of  the  English  attaioders  had  not 
been  so  freshly  remembered.  Some  of  these  acts  provided  for 
the  forfeiture  of  the  estates,  within  the  Commonwealth,  of  those 
British  Bul^ects  who  had  withdrawn  from  the  jurisdiction  because 
not  satisfied  that  grieTauoes  existed  sufficiently  serious  to  justify 
the  last  resort  of  an  oppressed  people,  or  because  of  other  reasons 
not  satisfactory  to  the  existing  authorities ;  and  the  only  inves- 
tigation provided  for  was  an  inquiry  into  the  desertion.  Others 
mentioned  particular  persons  by  name,  adjudged  them  guilty  of 
adhering  to  the  enemies  of  the  State,  and  proceeded  to  inflict  pun- 
ishment upon  them,  so  &r  as  the  presence  of  property  within  the 
Commonwealth  would  eni\ble  the  government  to  do  so.'  These 
were  the  resorts  of  a  time  of  extreme  peril ;  and  if  possible  to 
justify  them  in  a  period  of  revolution,  when  everything  was  staked 
on  success,  and  when  the  public  safety  would  not  permit  too  much 
weight  to  scruples  concerning  the  private  rights  of  those  who 
were  not  aiding  the  popular  cause,  the  power  to  repeat  such  acts 
under  any  conceivable  circumstances  in  which  the  country  could 
be  placed  again  was  felt  to  be  too  dangerous  to  be  left  in  the  legis- 
lative hands.  So  far  as  proceedings  had  been  completed  under  those 
acts,  before  the  treaty  of  1788,  by  the  actual  transfer  of  property, 
they  remained  valid  and  efTectual  afterwards ;  but  so  far  as  they 
were  then  incomplete,  they  were  put  an  end  to  by  that  treaty.' 

The  conviction  of  the  propriety  of  this  constitutional  provision 
has  been  so  universal,  that  it  has  never  been  questioned,  either  in 
legislative  bodies  or  elsewhere.  Nevertheless,  oases  have  recently 
arisen,  growing  out  of  the  attempt  to  break  up  and  destroy  tlie 
government  of  the  United  States,  in  which  the  Supreme 
Court  of  *  the  United  States  has  adjudged  certain  action  [*  263] 
of  Congress  to  be  in  violation  of  this  provision  and  con- 
sequently void.'    The  aotion  referred  to  was  designed  to  exclude 

■  Sm  Belknftp'i  Sittorj  of  New  Htnip-  wm  Tery  elKbontely  enmined  hf  abla 

■Ura,  c.  Se;2IUnm7'iHUtoi7of  South  coodkI)  ;    Btste  n.  Staten,  0  Cold.  383; 

Cuoliiu,  361 ;  8  Bbode  Iiland  Colonial  Randolph  v.  Oood,  3   W.  Va.  661 ;    £x 

Bccorda,   000  ;    3    Arnold'i    Hiitor^    of  parte  Law,  decided  bj  Judge  Enkine,  in 

Rhode  Iiland,  StX>,   MS;    Thompion   r.  the    United    State*    District    Court    of 

CaiT,  6  N.  H.  GIO ;  Sleght  v.  Kane,  2  Jnhna.  Oeorgla,  Ha;  Term,  1806 ;  Stale  n.  Adam*, 

Ca*.2Sa;Stor7  0DCaDit.(«thed.)f  13M,  44  Mo.  670;  Beirne  v.  Brown,  4  W.  Va. 

DOte.  On  tb«  general  lubject  of  billi  of  72 ;  Pe«rc«  r.  Cankadon,  4  W.  Va.  284. 
atUindcr,  one  wontd  do  well  to  coniult,  to  *  Jackion  r.  Hunaon,  8  Cainea,  137. 
addition  to  the  caset  In  4  Wallace,  thoae         *  On  the  2d  of  J11I7,  18^,  Congntt, 

ia  Blair  V.  Ridgelejr,  41  Ho.  (3  (where  It  hj  "  an  act  to  pvacrlbe  in  oath  of  ofBce, 
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from  practice  in  the  United  States  courts  all  persons  who  Iiad 
taken  up  arms  against  the  government  during  the  recent  rebel- 
lion, or  who  had  YoluntArily  given  aid  and  encouragemeDt  to  its 
enemies ;  and  the  mode  adopted  to  effect  the  exclusion  was  to 
require  of  all  persons,  before  they  should  be  admitted  to  the  bar 
or  allowed  to  practise,  an  oath  negativing  any  such  disloyal  ac- 
tion. This  decision  was  not  at  first  universally  accepted  as  sound ; 
and  the  Supreme  Courts  of  West  Yirginia  and  of  the  District  of 
Columbia  declined  to  follow  it,  insisting  that  permission  to  prac- 
tise in  the  ootirtB  is  not  a  right,  bat  a  privilege,  and  that 
[*  264]   the  withholding  *  it  for  any  reason  of  State  policy  or  per- 

aud  for  other  purpowi,"  enacted  thM  of  ttie  United  Stktet,  or«.t  any  time  ftfter 
"  hereafter  evtrj  penoa  elected  or  ap-  the  1th  of  Uarch  next  shall  be  admitted 
p4^Dled  to  moj  oflkw  of  hoaor  or  profit  to  the  bar  of  «ii7  Circuit  or  Diatrict  Court 
aeder  the  govennneoC  at  the  United  of  the  Uoiled  Statst,  or  of  the  Court  of 
States,  either  in  the  civil,  militar}',  or  Clalmi,  aa  an  attorney  or  couniellor  of 
iWTal  department*  of  the  public  aerrice,  incb  court,  or  ahalt  be  allowed  to  appear 
excepting  the  Preaident  of  ttie  United  and  to  be  heard  in  any  inch  oonrt,  hj 
Btatea,  shall,  before  enleriOK  upon  tlie  virtue  of  anj  prerious  admistion,  or  anj 
dnlie«  of  luch  office,  take  and  aubccrlbe  tpecial  power  of  attorney,  unless  be  shall 
tbe  following  oath  or  affinnation  :  I,  AB,  have  first  taken  and  subscribed  the  oath" 
do  aotenint;  swear  or  afflnn  that  I  have  aforeiaid.  Falte  swearing,  under  each  of 
never  Tolunlarily  borne  anns  against  the  the  acts,  was  made  perjury.  See  12  Stat- 
United  Sute*  sinoe  I  have  been  a  citlaea  ntei  at  Large,  602 ;  13  SUtutes  at  Large, 
thereof;  ttiat  I  hare  voluntarily  given  no  124.  In  Ex  parte  GaiUnd,  1  WalL  333,  a 
aid,  countenance,  counsel,  or  encourage-  majority  of  tbe  court  held  the  second  of 
ment  to  persons  engaged  inarmed  hostility  these  acta  void,  as  partaking  of  Ibe  nature 
thereto  ;  that  I  have  neither  sought  nor  of  a  bill  of  paint  and  penalties,  and  aUo  aa 
accepted,  nor  attempted  to  eierciie,  the  being  an  ex  ptat  fada  law.  The  act  wa* 
fonctioni  of  any  office  whatever,  under  looked  upon  as  inflicting  a  punishment 
any  authority  or  pretended  anthorily  in  for  paat  conduct  j  the  exaction  of  the  oath 
hoeUlity  to  the  United  Slates;  that  1  have  being  the  mode  provided  for  ascertaining 
not  yielded  a  voluntary  support  to  any  the  parties  npon  whom  the  act  was  in- 
pretended  government,  authority,  power,  tended  to  operate.  See  Drehman  o.  Stifle, 
or  constitution  within  the  United  States,  8  Wall.  G86.  Tlie  conclusion  declared  by 
hottile  or  inimical  thereto.  And  I  do  fur-  the  Supreme  Court  of  the  United  States 
ther  swear  or  affirm  that,  to  the  beet  of  In  Ei  jmrU  Garland  had  been  previously 
my  knowledge  and  alulity,  I  will  support  reached  by  Judge  Trigg,  of  the  United 
and  defend  theponstltutioo  ofthe  United  States  Circuit  Court,  in  Matter  of  Bu- 
States  against  nil  enemies,  foreign  and  ter;  by  Judge  Buttled,  of  the  Diatrict 
domeetic ;  that  I  will  bear  true  faith  and  Court  of  Alabama,  in  Matter  of  Shorter 
allegiance  to  the  same ;  that  I  take  this  «  al. ;  and  by  Judge  Erslnw,  of  the  Dis- 
ohligation  freely,  without'  any  mental  trict  Court  of  Georgia,  in  Ex  parte  l>w. 
reservation  or  purpose  of  evasion  ;  and  An  elector  cannot  be  excluded  from  the 
that  X  will  well  and  faithfully  discharge  right  to  vote  on  the  ground  of  being  a 
the  duties  of  the  office  on  which  I  am  deserter  who  has  never  been  tried  and 
about  to  enter,  so  help  me  Qod."  On  the  convicted  a«  such,  Huber  e>.  Reily,  63 
Slth  of  January,  1886,  Congreta  pasted  a  Fenn.  St.  112;  McCafferty  v.  Ouyer,  69 
supplementary  act  aa  fbllowt :  "  No  per-  Penn.  8t  lOQ ;  Slate  v.  Symonds,  G7  He. 
son  after  the  date  of  this  act  shall  be  ad-  IIB.  See  atOt,  p.  ^M,  note, 
raitted  to  tha  bar  of  tba  Snprame  Court 
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aonal  unfitness  could  not  be  legarded  as  the  tofliotton  of  orimmal 
punLsbment.' 

The  Supreme  Court  of  the  United  States  has  also,  upon  the 
same  reasoning,  held  a  clause  in  the  Constitution  of  Missouri, 
which,  among  other  things,  excluded  all  priests  and  clergymen 
from  practiaing  or  toaching  onless  they  should  first  take  a  similar 
oath  of  loyalty,  to  be  void,  overruling  in  so  doing  a  decision  of 
the  Supreme  Court  of  that  State.^ 

Expostftu^o  laiea  are  also,  by  the  same  provisions  of  &»  national 
CoDsUtution  already  cited,*  forbidden  to  be  passed,  either  by  the 
States  or  by  Congress. 

At  an  early  (^y  it  was  settled  by  authoritative  deoiraon,  in 
opposition  to  what  m^^ht  seem  the  more  natural  and  obviona 
meaning  of  the  term  ex  pott  facto,  that  in  their  scope  and  par- 
pose  these  provisions  were  confined  to  laws  respecting  criminal 
punishments,  and  had  no  relation  whatever  to  retrospective  legis- 
lation of  any  other  description.  Aud  it  has,  therefore,  been  re- 
peatedly held,  that  retrospective  laws,  when  not  of  a  criminal 
nature,  do  not  come  in  conflict  with  the  national  Constitution, 
unless  obnoxious  to  ita  provisions  on  other  grounds  than  their 
retrospective  character. 

>  8m  the  caiM  of  Er  parte  Uigrtider,  StaM  «.  Cnnnnlngi,  38  Mo.  2S3,  exe  of  ■ 

American  Law  Begitter,  Tot.  TI.  k.  •.  miniil«r,  t«r«ned  u  above  iuted;  State 

p.  802  ;  and  Ei  parte  Hunter,  American  v,  Bemonily,  36  Ho,  279,  caie  of  the  re- 

Lew  Bcgiiter,  Vol.  VL  ir.  a.  410;  2  W.  corder  of  BtLoaii;  State  e.  McAdoo,  86 

Ta.  12! ;  Ex  parte  Qoarrier,  4   W.  Ta.  Ho.  452,  where  It  ii  held  that  a  certifioare 

310.    See  also  Cohen  v.  Wright,  22  Cal.  of  election  iiiued  to  one  who  failed  to 

303.  take  the  oath  at  requited  bj  the  conid- 

i  Cipiimlng*  p.  IOmouH,  4  Wall.  2TT.  tvtion  wai  roid.    In  Beinie  e.  Brown,  4 

See  aho  the  caie  of  SUte  v.  Adami,  44  W.  Va.  72,  and  Peerce  v.  Cankadon,  4 

Ifo.  G70,  in  which  it  wa*  lield  that  a  legi>-  W.  Va.  231,  an  act  excluding  penoni  from 

latiTe   act  declaring  that  the  board   of  the  pririlege  of  laitaining  anila  in   the 

caratora  o(  St.  Chartea  College  had  for-  conrti  of  the  Stale,  or  tiom  proceeding* 

Mted  tfaeir  office,  waa  of  the  nature  of  a  tor  a  rehearing,  except  npon  their  taking 

bill  of  attainder  and  Toid.    The  MiMonri  an  oath  that  they  had  DeTer  been  engaged 

(Mitb  of  lojralty  wat  a  very  atriitgent  one,  In  hoatile  meainree  againat  the  govent- 

•nd  applied  to  electors.    State,  county,  ment,  waa  tnttained.    And  aee  State  e. 

dty  and  town  officers,  officer*  in  any  cor-  Meal,  42  Mo.  119.  Confro,  Kyle  o.  Jenkins, 

poration,  pablic  or  private,  professors  and  6  W.  Ya.  871 ;  Lynch  v.  HolAnan,  7  W, 

leacben  in  edncatioDal  inalitntions,  attor-  Ta.  663.  The  case  of  Peerce  n.  Cankadon 

neys    and    couneeUon,   bishops,   priests,  wa*  rereraed  in  16  Wall.  234,  being  held 

deacons,  ministers,  elders,  or  other  clergy-  covered  by  the  case  of  Camming*  r.  Hia- 

men  of  any  denomination.  The  Supreme  toori. 

Court  of  His«>Dri  had  held  thia  provUon         ■  CoDStitation  of  United  Slate*,  art  1, 

valid  in  the  following  cases :  SUte  s.  Oa-  ^9  and  10. 
iMche,  S6  Ho.  230,  ease  of  an  attoney; 
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"  The  prohibition  in  the  letter,"  says  ChoHt  J.,  in  the  leading 
case,'  '*  is  not  to  pass  any  law  concerning  or  after  the  fact ;  but 
the  plain  and  obvious  meaning  and  intention  of  the  prohibition  is 
this:  that  the  legislatures  of  the  several  States  shall  not  pass  lairs 
after  a  fact  done  by  a  subject  or  citizen,  which  ethall  have  relation 

to  such  fact,  and  punish  him  for  having  done  it.  The 
[*  265]   prohibition,  *  considered  in  this  light,  is  an  additional 

bulwark  in  favor  of  the  personal  seoarity  of  the  subject, 
to  protect  his  person  from  punishment  by  legislative  acts  having 
B  retrospective  operation.  I  do  not  think  it  was  inserted  to  secure 
the  citizen  in  his  private  i^hU  of  either  property  or  contracts. 
The  prohibitions  not  to  make  any  thing  but  gold  and  silver  coin  a 
tender  in  payment  of  debts,  and  not  to  pass  any  law  impairing  the 
obligation  of  contracts,  were  inserted  to  secure  private  rights ;  but 
the  restriction  not  to  pass  any  «x  pott  faeto  law  was  to  secure  the 
person  of  the  subject  from  injury  or  punishment,  in  consequence 
of  such  law.  If  the  prohibition  against  making  ex  pott  facto  laws 
was  intended  to  secure  personal  rights  from  being  affected  or  in- 
jured by  such  laws,  and  the  prohibition  is  suflicientiy  extensive 
for  that  object,  the  other  restraints  I  have  enumerated  were 
unnecessary,  and  therefore  improper,  for  both  of  them  are  retro- 
spective. 

"  I  will  state  what  laws  I  consider  tx  pott  facto  laws,  within  the 
words  and  the  intent  of  the  prohibition.  Ist.  Every  law  that  makes 
an  action  done  before  the  passing  of  the  law,  and  which  was  inno- 
cent when  done,  criminal,  and  punishes  such  action.  2d.  Every 
law  that  aggravates  a  crime,  or  makes  it  greater  than  it  was  when 
committed.  3d.  Every  law  that  changes  the  punishment,  and  in- 
flicts a  greater  punishment  than  the  law  annexed  to  the  crime  when 
committed.  4th.  Every  law  that  alters  the  legal  rules  of  evidence, 
and  receives  leas  or  different  testimony  than  the  law  required  at 
the  time  of  the  commission  of  the  offence,  in  order  to  convict  the 
offender.  All  these  and  similar  laws  are  manifestly  unjust  and 
oppressive.  In  my  opinion,  the  true  distinction  is  between  ex  pott 
faeto  laws  and  retrospective  laws.  Every  ex  pott  faeto  law  must 
necessarily  be  retrospective,  but  every  retrospective  law  is  not  an 
ex  pott  facta  law ;  the  former  only  are  prohibited.  Every  law  that 
takes  away  or  impdrs  rights  vested,  agreeably  to  existing  laws,  is 

1  Cilder  V.  Bull,  8  DiUL  38B,  SM. 


by  Google 


OH.  IX.]  FBDBEAL  PEOTBOTION  TO  PKB80N,  ETO.  828 

retrospective  and  is  generally  anjnst,  and  may  be  oppresuve ;  and 
there  is  a  good  general  rule,  tliat  a  law  should  have  no  retrospect ; 
bat  there  are  cases  in  which  laws  may  justly,  and  for  the  benefit 
of  the  commaaity,  and  also  of  individuals,  relate  to  a  time  ante- 
cedent to  their  commencement ;  as  statutes  of  oblivion  or  of  par- 
don. They  are  certainly  retrospective,  and  liteially  both  concerning 
and  after  the  facts  committed.  But  I  do  not  consider  any  law  ec 
po$t  facto,  within  the  prohibition  that  mollifiea  the  rigor 
of  the  criminal  law ;  bat  *  only  those  that  create  or  ag-  [*  266] 
gravat«  the  crime,  or  increase  the  punishment,  or  change 
the  rules  of  evidence  for  the  purpoee  of  conviction.  Every  law 
that  is  to  have  an  operation  before  the  making  thereof,  as  to  com- 
mence at  an  antecedent  time,  or  to  save  time  from  the  statnte  of 
limitations,  or  to  excuse  acts  which  were  anlawful,  and  before 
committed,  and  the  lilce,  is  retrospective.  Bnt  such  laws  may  be 
proper  or  necessary,  as  the  case  may  be.  There  ia  a  great  and  ap- 
parent difference  between  making  an  unlawful  act  lawful,  and 
the  making  an  innocent  action  criminal,  and  punishing  it  as  a 
crime.  The  expressions  ex  post  facta  laws  are  technical ;  they  had 
been  in  nse  long  before  the  RevoIutioQ,  and  had  acquired  an 
appropriate  meaning,  by  I^slators,  lawyers,  and  authors."  * 

Assuming  this  construction  of  the  constitutional  provision  to  be 
correct,  —  and  it  baa  been  accepted  and  followed  as  correct  by  the 
courts  ever  since, — it  would  seem  that  little  need  be  said  relative 
to  the  first,  second,  and  fourth  classes  of  ee  pott  facto  laws,  as  enn- 
merated  in  the  opinion  quoted.  It  is  not  essential,  however,  in  order 
to  render  a  law  invalid  on  these  grounds,  that  it  should  expressly 
MBume  the  actioh  to  which  it  relates  to  be  criminal,  or  provide 
for  its  punishment  on  that  ground.  If  it  shall  subject  an  individ- 
ual to  a  pecuniary  penalty  for  an  act  which,  when  done,  involved 
no  responsibility,*  or  if  it  deprives  a  party  of  any  valuable  right 

'  Sea  Klio  Fletcher  c.  Peck,  B  Cnnch,  Hsnii,  IS  Geo.  1 ;  Perry'i  Cmc,  3  Onn. 

87 ;  Ogden  ■>.  Saonden,  12  Whent.  SIS ;  632 ;  Manictpalitj  Ko.  1  ».  Wheeler,  10 

Skttarlnr.  Hftthe>ion,2Pet.  S80;  W»t-  I*.  Ana.  746;  New  OtImih  r.  Ponti,  li 

ton  t).  Mercer,  B  Pet.  88 ;  CliRrlei  lUver  Ll  Add.  863 ;  Huber  r,  BeUf,  6S  Penn. 

Bridge  e.  W*n«n  Bridge,  II  Pet  420;  St.  116;  WilMm  v.  Ohio,  Ac.  R.  K.  Co., 

Carpenter  v.  Peani;l*ania,  IT  How.  460 ;  M  III.  643.   That  an  act  proridlng  for  th* 

Camming)  tr.  HiMoari,  4  Wall.  277;  £r  paniihinent  of  an  offenoe  in  reipect  to 

pmtt  Garland,  4  Wall.  8S8 ;  BaDg:her  d.  which  proMCulion  li  already  barred  li  bs 

NeUon,  B  Gill,  209 ;  Woart  b.  Wionick,  3  ptxt/icfo,  lea  Moore  v.  SUle,  48  N.  J,  206. 
N.  H.i73;  Locke  a.  Dane,  9  H««.  880;         *  FakMnerr.Cainpbetl.2HcLean,196i 

Daih  B.  Van  KlMk.  T  Jobni.  477 ;  ETane  WiUon   v.  Ohio,  ftc  B.  R.  Co.,  04  lU. 

r.Uaiiigoi>>eiT,4  W.4S.81B;TnckerB^  641 
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—  like  the  right  to  follow  a  lawful  calliDg —  for  acta  which  wen 
innocent,  or  at  least  Qot  punishable  by  law  when  committed,*  the 
law  will  be  ex  pott  facto  in  the  coustitutioiial  sense,  notwithstanding 
it  does  not  in  terms  declare  the  acts  to  which  the  penalty  is  at- 
tached criminal.^    Bat  how  far  a  law  may  change  the  punishment 

for  a  criminal  offence,  and  make  the  change  applicable  to 
[*  267]  past  offences,  is  certainly  a  qnestioa  of  great  "difficulty, 

which  has  been  increased  by  the  decisions  made  concern- 
ing it.  As  the  conatitudonal  prorision  is  enacted  for  the  protec- 
tion and  security  of  accused  parties  against  arbitrary  and  oppressiTO 
l^slative  action,  it  is  evident  that  any  change  in  the  law  which 
goes  in  mitigation  of  the  punishment  is  not  liable  to  this  objec- 
tion.' But  what  does  go  in  mitigation  of  the  punishment?  If  the 
law  makes  a  fine  less  in  amount,  or  imprisonment  shorter  in  point 
of  duration,  or  relieves  it  &om  some  oppresave  incident,  or  if  it 
dispenses  with  some  severable  portion  of  the  legal  penalty,  no 
embarrassment  would  be  experienced  in  reaching  a  conclu^on  tiiiat 
the  law  was  favorable  to  the  accused,  and  therefore  not  ex  pott 
facto.  But  who  shall  say,  when  the  nature  of  the  punishment  is 
alt(^ther  changed,  and  a  fine  is  substituted  for  the  pillory,  or 
imprisonment  for  whipping,  or  imprisonment  at  hard  labor  for  life 
for  the  death  penalty,  that  the  punishment  is  diminished,  or  at 
least  not  increased  by  the  change  made  I  What  test  of  severity 
does  the  law  or  reason  furnish  in  these  cases?  and  must  the  judge 
decide  upon  bis  own  view  of  the  pain,  loss,  ignominy,  and  collat- 
eral consequences  usually  attending  the  punishment?  or  may  he 
take  into  view  the  peculiar  condition  of  the  accused,  and  upon 
that  determine  whether,  in  his  particular  case,  the  punishment 
prescribed  by  the  new  law  is  or  is  not  more  severe  than  that  under 
the  old. 
In  State  ».  Arlin,*  the  respondent  was  charged  with  a  robberj', 

>  CnrnmlDgt  t>.  Mlitouri,  4  Will.  277 ;  An  ftct  to  Tilid&te  >d  Inralid  coDviction 

Ex  parte   Garland,  4  Wall.  333.    Bat  a  would  be  tx  poUjhOo.    In  n  Muiphj,  1 

diTorce  i*  not  a  pnnlihrntnt,  and  It  may  Woolw.  141. 

therefore  be  authorited  for  cauKi  happen-  >  Strong  v.  State,  1  BUckf.  193 ;  Keen 
inKprefioni  to  thepaMageof  the  divorce  v.  State,  3  Chand.  109;  Boston  a.  Cam- 
act.  Jones  V.  Sonet,  3  Overt  2;  a.  c.  5  mini,  18  Qa.  102;  Woart  c.  Winnlck,  S 
Ain.Dee.846i  Canon D.Cama, 40 Hlta.  N.  H.  478;  State  b.  Arlin, 89  N.  H.  17U; 
849.  Oarke  v.  Bute,  28  Hlm.  261  ;  IJaal  e. 
*  The  repeat  of  an  amnestr  law  bj  a  State,  26  Tex.  190.  To  provide  an  altet- 
conatitotional  convention  wa*  beld  In  nativepnniihinent of amllderform  Ii  not 
Sute  D.  Keith,  03  N.  0. 140,  to  be  »  poit  txpatlJiuM.  Turner  c.  S(*te,  40  Ala.  21. 
Jbetoat  to  the  cam  covered  by  the  Isw.        *  SOH.ILITS. 
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thich,  uoder  the  law  as  it  existed  at  the  time  it  was  committed, 
was  subject  to  be  puaished  by  solitary  imprisonment  not  exceed- 
ing nx  months,  and  confinement  for  life  at  hard  labor  in  the  State 
prison.  As  incident  to  this  severe  punishment,  he  was  entitled 
\>j  the  same  law  to  have  counsel  assigned  him  by  the  govern- 
ment,  to  process  to  compel  the  attendance  of  witnesses,  to  a  copy 
of  hia  indictment,  a  list  of  the  juron  who  were  to  try  him,  &c. 
Before  he  was  brought  to  trial,  the  punitihment  for  the  offence 
vas  reduced  to  solitary  imprisonment  not  exceeding  six  mouths, 
and  ooofiuement  at  hard  labor  in  the  State  prison  for  not  lees  than 
Mvea  Dor  more  than  thirty  years.  By  the  new  act,  the  court,  \f 
theg  thought  proper,  were  to  assign  the  leapondent  coun- 
m1,  and  *  f  uraish  him  with  process  to  compel  the  attend-  [*  268] 
ance  of  witnesses  in  his  behalf ;  and,  acting  under  this 
discretion,  the  court  assigned  the  respondent  counsel,  but  declined 
to  do  more ;  while  the  respondent  Insisted  that  he  was  entitled 
to  all  the  privileges  to  which  be  would  have  been  entitled  had 
the  law  remained  unchanged.  The  court  held  this  claim  to  be 
ncfouDded  in  the  law.  "  It  is  contended,"  they  say,  "  that,  not- 
withstaoding  the  sererity  of  the  respondent's  punishment  waa 
mitigated  by  the  alteration  of  the  statute,  he  is  entitled  to  the 
privileges  demanded,  as  incidents  to  the  offence  with  which  he  is 
charged,  at  the  date  of  its  commission ;  in  other  words,  it  seems  to 
be  claimed,  that,  by  committing  the  alleged  offence,  the  respond- 
ent acquired  a  vested  right  to  have  counsel  assigned  him,  to  be 
fomished  with  process  to  procure  the  attendance  of  witnesses, 
mad  to  enjoy  all  the  other  privileges  to  which  he  would  have  been 
entitled  if  tried  imder  laws  subjecting  him  to  imprisonment  for  life 
upon  conviction.  This  position  appears  to  us  wholly  untenable. 
We  have  no  doubt  the  privileges  the  respondent  claims  were  de- 
ngaed  and  created  solely  as  incidents  of  the  severe  punishment 
to  which  bis  offence  formerly  subjected  him,  and  not  as  incidents 
(tf  the  offence.  When  the  punishment  was  abolished,  its  incidents 
fell  with  it ;  and  he  might  as  well  claim  the  right  to  be  punished 
under  the  former  law  as  to  be  entitled  to  the  privileges  connected 
with  a  trial  under  it."  ^ 

*  Willi  gTBJtl  deference  it  ma;  be  rag-  abwlvte  right  to  defence  bj  countel,  and 

ffMtad  wbetbor  this  cue  doea  not  OTer-  to  the  other  priTileg««  b;  which  the  old 

IookUMlmpart>ntcin:aiMUuice,thBt  the  law  (DnouDded  the  trial,  —  all  ot  which 

»ew  law,  bf  taking  from  the  acciued  tb«t  were  deugiKd  at  Mcniitiei  agftiiut  niijwt 
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In  Strong  «.  State,'  the  pluntiff  in  error  was  indicted 
[*  269]  and  coDvioted  *o{  peijnry,  which,  under  the  law  aa  it 
existed  at  the  time  it  was  committed,  was  punishahle  hy 
not  exceeding  one  hundred  stripes.  Before  the  trial,  this  pun- 
ishment was  changed  to  imprisonment  in  the  penitentiary  not  ex- 
ceeding seven  years.  The  court  held  this  amendatory  law  not  to 
be  ex  pott  facto,  as  apphed  to  the  case.  "The  words  ex  pott  facto 
haye  a  definite,  technical  signifioatioo.  The  plain  and  ohvious 
meaning  of  this  prohibition  is,  that  the  legislatoie  shall  not  pass 
any  law,  after  a  tact  done  by  any  citizen,  which  shall  hare  relation 
to  that  fact,  so  as  to  punish  that  which  was  innocent  when  done, 
or  to  add  to  the  punishment  of  Uiat  which  was  criminal,  or  to 
increase  the  malignity  of  a  crime,  or  to  retrench  the  rules  of  evi- 
dence  so  as  to  make  conviction  more  easy."  "Apply  this  defin- 
ition to  the  act  under  consideration.  Does  this  statute  make  a  new 
offence?  It  does  not.  Does  it  increase  the  malignity  of  that  which 
was  an  offence  before?  It  does  not.  Does  it  so  change  the  rules 
of  evidence  as  to  make  conviction  more  easy  ?  This  cannot  be 
alleged.  Does  it  then  increase  the  punishment  of  that  which  was 
criminal  before  its  enactment  ?  We  think  not."  * 

So  in  Texas  it  has  been  held  that  the  infliction  of  stripes,  from 
the  peculiarly  degrading  character  of  the  punishment,  was  worse 
than  the  death  penalty.  "Among  all  nations  of  civilized  man, 
from  the  earliest  ages,  the  infliction  of  stripes  has  been  considered 
more  degrading  than  death  itself.""  While,  on  the  other  hand, 
in  South  Carolina,  where,  at  the  time  of  the  commission  of  a  for- 
gery, the  punishment  was  death,  but  it  was  changed  before  final 
judgment  to  fine,  whipping,  and  imprisonment,  the  new  law  was 

coDVictloni,  —  wtu  dii«ctly  calcalKted  to  and  certain  to  be  convicted,  the  new  Uw 
Increaae  the  party's  peril,  uid  wm  in  con-  murt  be  regarded  m  mitigating  tlie  at- 
teqoence  brought  wltbin  Ihe  reaun  of  the  fence ;  but,  aaauming  eTery  nan  to  be  in- 
rule  which  bold>alawez;»>f/(u:towhicb  nocent  until  he  It  proved  to  be  gaillj, 
cliangei  the  rule*  of  evidence  after  the  could  iuch  a  law  be  loolted  upon  aa  "  mol- 
&ct,  *o  at  to  make  a  leH  amount  or  de-  lifying  the  rigor  "  of  the  prior  iaw,  m-  aa 
gree  aufflcietit.  Coald  a  law  be  void  aa  favorable  to  the  accawd,  when  ita  moUI- 
tx  pott  fado  which  made  a  party  liable  to  fying  circnmiCance  ii  more  than  counter- 
conviction  for  peijury  in  a  previont  oath  balanced  by  other*  of  a  contrary  charac- 
on  the  IcBtlmony  of  a  tingle  witneti,  and  ter. 
another  law  unobjectionable  on  thit  tcore         ^  1  Blackf.  103. 

which   deprived   a  party,  when  put   on         ■  Mr.   Biihop  tayi  of   this  deeiaion : 

trial  for  a  previout  act,  of  all  the  oinal  "But  certainly  the  court  went  far  in  thia 

oppartnnitiei  of  exhibiting  the  f«cli  and  cate."  1  Biahop,  Crim.  Law,  g  219  (106). 
establithinghitinnocence?  Undoubtedly,         '  Berber  r.  State,  T  Tex.  69. 
if  the  party  accnted  waa  alwi^t  guilty. 
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^plied  to  the  case  in  passing  the  aentence.'  These  cases 
illustrate  •  the  difiRoulty  of  layiDg  down  any  rule  which  [•  270] 
will  be  readily  and  uniTersally  accepted  as  to  what  is  a 
mitigation  of  puDisfament,  when  its  character  is  changed,  and 
when  from  the  very  aature  of  the  case  there  can  be  no  common 
standard,  by  which  all  minds,  however  educated,  can  measuta 
the  relative  severity  and  ignominy. 

In  Hartung  v.  People,^  the  law  providing  for  the  infliction  of 
capital  punishmeot  bad  been  so  changed  as  to  require  the  party 
liable  to  this  penalty  to  be  sentenced  to  confinement  at  hard 
labor  in  the  State  prison  until  the  punishment  of  death  should  be 
inflicted ;  and  it  further  provided  that  such  punishment  should 
not  be  inflicted  under  one  year,  nor  until  the  governor  should 
issue  hid  warrant  for  the  purpose.  The  act  was  evidently  designed 
for  the  benefit  of  parties  convicted,  and,  among  other  things,  to 
enable  advantage  to  be  taken,  for  their  benefit,  of  any  circum- 
stances subsequently  coming  to  light  which  might  show  the  in- 
justice of  the  judgment,  or  throw  any  more  hvorable  light  on  the 
action  of  the  accused.  Nevertheless,  the  court  held  the  act  inop* 
erative  as  to  offences  before  committed.  *'  In  my  opinion,"  says 
Denio,  J.,  "  it  would  be  perfectly  competent  for  the  legislature, 
by  a  general  law,  to  remit  any  sepaxable  portion  of  the  prescribed 
punishment.  For  instance,  if  the  punishment  were  fine  and  im- 
prisonment, a  law  which  should  dispense  with  either  the  fine  or 
the  imprisonment  might,  I  think,  be  lawfully  applied  to  existing 
offences ;  and  so,  in  my  opinion,  the  term  of  imprisonment  might 
be  reduced,  or  the  number  of  stripes  diminished,  in  cases  punish- 
able in  tiiat  manner.  Anything  which,  if  applied  to  an  individual 

1  Sute  V.  WiltUmi,  2  Rich.  418.   In  berora  iu  adoptlaTi."  Id  regard  to  thli 

CUrk  V.  Sute,  23  Mi«i.  2B1,  defendant  ttatnte  tbe  court  uj  :  •'  We  think  that  In 

waa  MHTJcUd  of  a  marhem.    Between  ererj  caae  of  oOence  commiltad  befors 

the  comminion  □(  the  act  and  hii  conrio-  the  adoption  □(  the  penitenliarj  code,  the 

tion,  a  tlatute  hud  been  paaaed,  changing  pritoner  hai  the  option  of  aelectlng  tha 

the  panlahmeot  (or  thia  offence  (h>m  the  poniahmentpretcribed  In  that  code  in  lien 

piUorj  and  a  fine  to  imprfaoiinient  in  the  of  that  to  which  he  waa  liable  before  ila 

penitentiary,  but  proTlding  farther,  that  enactment."   Bat  inaimuch  aa  the  record 

"  DO  offence  committed,  and  do  peoalt;  did  not  ihow  that  the  defendant  claimed 

and  forfeitnre  incnrred  previoua  to  the  a  comniiiutiott  of   bli  punlihroent,  tha 

time  when  thia  act  iliall  take  effect  iliall  conrt  conSnned  a  aanlence  impoaed  no- 

be  affected  hj  tbla  act,  except  that  when  cording  to  the  ternia  of  (he  old  law.   On 

taj  poniahment,  forfeitnre,  or  penally  thit  tnbject,  aee  fnrtlier  the  caiea  of  Holt 

ahonld  haie  been  tnitigalad  by  it,  itj  pro-  v.  BUIe,  2  Tez.  SaS ;  DawtOD  •.  SUIa,  < 

viaiona  ahonld  be  applied  to  the  Judgment  Tex.  347. 
to  be  pronounced  for  offencea  commitlad        ■  22  N.  T.  96,  lOS. 
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eentence,  would  £ur1y  fall  within  the  idea  of  a  remiaeioii  of  a  part 
of  the  sentence,  would  not  he  liable  to  objecdoa.  And  any  change 
which  should  he  referable  to  prison  discipline  or  penal  adminis- 
b^tion  as  its  primary  object  might  also  be  made  to  take  efEect 
upon  past  as  well  as  future  offences ;  as  changes  in  the  manner  or 
kind  of  employment  of  convicts  sentenced  to  hard  labor,  the  »y»- 
tem  of  supervision,  the  means  of  restraint,  or  the  like. 
[*  271]  Changes  of  this  "sort  might  operate  to  increase  or  miti- 
gate the  severity  of  the  punishment  of  the  convicti  but 
would  not  raise  any  question  under  the  constitutional  provision 
we  are  considering.  The  change  wroi^ht  by  the  act  of  1860,  in 
the  punishment  of  existing  offences  of  murder,  does  not  fall  within 
either  of  these  erceptdons.  If  it  is  to  be  construed  to  vest  in  the 
governor  a  discretion  to  determine  whether  the  convict  should  he 
executed  or  remain  a  perpetual  prisoner  at  hard  labor,  this  would 
only  he  equivalent  to  what  he  might  do  under  the  authority  to 
commute  a  sentence.  But  he  can,  under  the  Constitution,  only 
do  this  once  for  all.  If  he  refuses  tJie  pardon,  the  convict  ie  ex- 
ecuted according  to  sentence.  If  he  grants  it,  hia  jurisdiotion 
of  the  case  ends.  The  act  in  question  places  the  convict  at  the 
mercy  of  the  governor  in  office  at  the  expiration  of  one  year  from 
the  time  of  the  conviction,  and  of  all  of  his  successora  during  the 
lifetime  of  the  convict.  He  may  he  ordered  to  execution  at  any 
time,  upon  any  notice,  or  without  notice.  Under  one  of  the  re- 
pealed sections  of  the  Revised  Statutes,  it  was  required  that  a 
period  should  intervene  between  the  sentence  and  execution  of 
not  less  than  four,  nor  more  than  eight  weeks.  If  we  stop  here, 
the  change  effected  by  the  statute  is  between  an  execution  within 
a  limited  time,  to  be  prescribed  by  the  court,  or  a  pardon  or  com- 
mutation of  the  sentence  during  that  period,  on  the  one  hand,  and 
the  placing  the  convict  at  the  mercy  of  the  executive  magistrate 
for  the  time,  and  hia  suocesaoi-s,  to  be  executed  at  his  pleasure  at 
any  time  after  one  year,  on  the  other.  The  sword  is  indefinitely 
suspended  over  his  head,  ready  to  fall  at  any  time.  It  is  not 
enough  to  say,  if  even  that  can  be  said,  that  most  persona  would 
probably  prefer  such  a  fate  to  the  former  capital  sentence.  It  is 
enough  to  bring  the  law  within  the  condemnation  of  the  Consti- 
tution, that  it  changes  the  punishment  after  the  commisuoo  of 
the  offence,  by  substituting  for  the  prescribed  penalty  a  different 
one.  We  have  no  means  of  saying  whether  one  or  the  other 
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would  be  the  moBt  serere  in  a  given  case.  That  would  depend 
upon  the  diaposition  and  temperament  of  the  convict.  The  legis- 
lature cannot  thus  experiment  upon  the  criminal  law.  The  law, 
moreover,  preterit  one  year't  impruonment,  at  hard  It^or  in  tht 
State  priton,  t»  addiHan  to  the  pumthment  of  death.  In  eveiy  case 
(^  the  execution  of  a  capital  sentence,  it  must  be  preceded  by  the 
year's  imprisonment  at  hard  labor.  True,  the  oonclad- 
ii^  part  of  the  judgment  cannot  be  executed  *  unless  [*  272] 
the  governor  concurs  by  ordering  the  execution.  Bat  as 
both  parts  may,  in  any  given  case,  be  inflicted,  and  as  the  convict 
is  consequently,  under  this  law,  exposed  to  the  doable  infliction, 
it  is,  within  both  the  definitions  which  have  been  mentioned,  an 
ex  poMt  facto  law.  It  changes  the  pnnishuient,  and  inflicts  a  greater 
punLibment  than  that  which  the  law  annexed  to  the  crime  when 
eommittfld.  It  is  enough,  in  my  opinion,  that  it  changes  it  in  any 
Manner  except  by  dispensing  with  divisible  portions  of  it ;  hot 
npon  the  other  definition  announced  by  Judge  Ohate,  where  it  is 
imphed  that  the  change  must  be  from  a  less  to  a  greater  punish- 
ment, this  act  cannot  be  sustained."  This  decision  has  since  been 
several  times  followed  in  the  State  of  New  Yorfc,^  and  it  must  now 
be  regarded  as  the  settled  law  of  that  State,  that  "  a  law  changing 
the  punishment  for  offences  committed  before  its  passage  is  ex  pott 
facto  and  void,  under  tlie  Constitution,  unless  the  change  consists 
in  the  remission  of  some  separable  part  o£  the  punishment  before 
prescribed,  or  is  referable  to  prison  discipline  or  penal  administra- 
tion as  its  primary  object."  >  And  this  rule  seems  to  us  a  sound 
and  sensible  one,  with  perhaps  this  single  qualification,  —  that  the 
substitution  of  any  other  punishment  for  that  of  deaUi  must  be 
regarded  as  a  mitigation  of  the  penalty.' 

But  so  far  as  mere  modes  of  procedure  are  concerned,  a  party 
has  no  more  right,  in  a  criminal  than  in  a  civil  aoUon,  to  insist 
that  his  case  ehall  be  disposed  of  under  the  law  in  force  when 
the  act  to  be  investigated  is  chained  to  have  taken  place.  Rem- 
edies must  always  be  under  the  control  of  the  legislature,  and  it 
would  create  endless  confusion  in  legal  proceedings  if  every  case 
was  to  be  conducted  only  in  accordance  with  the  rules  of  prao- 

>  Shepherd   >.  pMple,  ^  H.  T.  40S;  99  H.  7. 124.  8m  Hlla  r.  BUte^  40  Ala. 

VrntAj  «.  Pcoph,  29  N.  T.  IM  i  KucUmt  39. 
V.  People,  6  Pirk.  Cr.  Rep.  213.  •  8m    1  BUhop,  Crim.   Lew,   \   219 

■  Pw  Datia,  J.,  in  BaUkr  c.  FMpla,  (108). 
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tice,  snd  heard  only  by  the  courts,  ia  existence  when  its  facts 
arose.  Tlie  legislature  may  abolish  courts  and  create  new  ones, 
and  it  may  prescribe  altogether  different  modes  of  procedure  iii 
its  discretion,  though  it  caonnt  lawfully,  we  think,  in  so  doing, 
dispense  with  any  of  those  substantial  protections  with  wbich  the 
existing  law  surrounds  the  person  accused  of  crime.    Statutes 

giving  the  government  additional  challenges,^  and  others 
[*  278]    which  authorized  *  the  amendment  of  indictments,*  have 

been  sustained  and  applied  to  past  transactions,  as  doubt- 
less would  be  any  similar  statute,  calculated  merely  to  improve 
the  remedy,  and  in  its  operation  working  no  injustice  to  the 
defendant,  and  depriving  him  of  no  substantial  right.' 

And  a  lav  is  not  objectionable  as  ex  post  fiuAo  which,  in 
providing  for  the  punishment  of  future  offences,  authorizes  the 
offender's  conduct  in  the  past  to  be  taken  into  the  account,  and 
the  punishment  to  be  graduated  accordingly.  Heavier  penalties 
are  often  provided  by  law  for  a  second  or  any  subsequent  offence 
than  for  the  first ;  and  it  has  not  been  deemed  objectionable  that, 
in  providing  for  such  heavier  penalties,  the  prior  conviction 
authorized  to  be  taken  into  the  account  may  have  taken  place 
before  the  law  was  passed.*     In  such  case,  it  is  the  second  or 

■  Walaton   f.   Common  wealth,   10  B.  anthoniei  a  change  of  venne  to  anotfaer 

MoDr.l5;  Jonei  v.State,  1  Qa.SlO;  Wu-  coantf  of  the  judicial  diitricL     Got  o. 

Ten  t).  Commonwealth,  ST  Penn.  St   46 ;  SUle,  9  WaU.  36.    Nor  one  wbich  inodi- 

Walter  i>.  People,  S2  N.  T.  147;  Stats  d.  fles  the  groandi  of  challenge.     Stokei  r. 

Ryan,  13  Minn.  370;  State  o.  WUaon,  48  People,  58  N.  Y.  164.      Nor  one  whidi 

N.H.3QB;  Commonwealth  n. Diwaej,  103  mereljr  modifiei,  limpliflei,  and  reduce* 

Haas.  412.  the  eisential  allegation!  in  a  crimlDal  in- 

<  State  V.  Manning,  14  Tex.  402;  La-  dictment,  retaining  tlie  charge  of  a  di«- 

■nre  u.  State,  Id  Ohio  St.  48;  SnlllTao  v.  tinci  offence.      State  v.  Learned,  47  Me. 

Oneida,  61  HI.  212.     See  State  v.  Coraon,  426 ;  State  u.  Conon,  59  Me.  137.     And 

69  Me.  137     The  defendant  in  any  caM  lee  People  «.  Mortimer,  46  Cal.  114.    But 

moat  be  proceeded  againat  and  puniihed  a  statute  proriding  that  the  rule  of  law 

nnder  the  law  in  force  when  tiie  proceed-  precluding  a  conriction  on  the  uncorrobo- 

ing  ii  had.     State  t>.  Williams,  2  Rich,  rated  teatimony  of  an  accomplice  ahould 

418 ;  Keene  d.  State,  3  Chand.  109 ;  People  not  apply  to  ca*es  of  misdemeanor,  it  wa« 

B.  Fhelpa,  S  Wend.  0;  Hand  v.  Common-  held  could  not  baTC  retroepecti re  opera- 

wesUh,  9  Qratl.  738,    A  taw  it  not  uncon-  tton.     Hart  d.  Bute,  40  Ala.  32. 

atitDtional  which  precludes  a  defendant  in  '  But  the  iegislaturecan  hue  no  power 

a  criminal  case  from  taking  adrautage  of  to  dispenae  with  snch  allegations  in  in- 

Tariaoces  which  do  not  prejudice  him.  dlctnienta  ai  are  essential  to  reasMMbla 

Commonwealth  e.  Hall.  97  Mass.  570 ;  Ia-  partEcularit;  and  certainty  in  the  deacrip- 

sure  D.  Sutu,  19  Ohio  Sl  43.     Nor  one  tiou  of  the  offence.    McLaughlin  v.  State, 

which  redncei  the  number  of  the  prison-  46  Ind.  338;  Brown  v.  People,  29  Midi, 

er'a  peremptory  challenges.     Dowling  v.  282 ;  People  v.  Olmatead,  SO  Hich,  4S1 ; 

State, IS  Misa. 664.  Norone  which.though  Stale  v  0 'Flaherty,  7  Not.  163. 

pasted  after  the  committion  o(  the  oflenoe,  *  B«od  v.  CommoDwealth,  9  GnUt  788; 
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Bubaeqaent  offence  that  is  pimiahed,  not  the  first ; '  and  the  stat- 
ute wonld  be  void  if  the  offence  to  be  actually  punished  under  it 
had  been  conunitted  before  it  had  taken  efifect,  even  though  it  was 
after  its  passage.' 

Law*  Impairii^  the  Obligation  of  CotUraett. 

The  Constitution  of  the  United  States  also  forbids  the  States 
passing  any  law  impairing  the  obligation  of  contracts."  It  is 
remarkable  that  this  very  important  clause  was  passed  over 
almost  without  comment  during  the  discussions  preceding  the 
adoption  of  that  instrument,  though  since  its  adoption  no  clause 
which  the  Constitution  contuos  has  been  more  prolific  of  litiga- 
tion, or  given  rise  to  more  animated  and  at  times  angry  contro- 
versy. It  is  hut  twice  alluded  to  in  the  papers  of  the  Federalist;* 
and  though  its  great  importance  is  assumed,  it  is  evident  that  the 
writer  had  no  conception  of  the  prominence  it  was  afterwards  to 
hold  in  constitutional  discussions,  or  of  the  very  numerous  cases 
to  which  it  was  to  be  applied  in  practice. 

The  iirst  question  that  arises  under  this  provision  is, 
What  ifl  a  •  contract  in  the  sense  in  which  the  word  is  [•  274] 
here  employed  ?  In  the  leading  case  upon  this  subject, 
it  appeared  that  the  legislature  of  Georgia  had  made  a  grant  of 
land,  but  afterwards,  on  an  allegation  that  the  grant  had  been 
obtained  by  fraud,  a  subsequent  legislature  had  passed  another 
act  annulling  and  rescinding  the  fii'st  conveyance,  and  asserting 
the  right  of  the  State  to  the  land  it  covered.  "  A  contract,"  says 
Ch.  J.  MaTthdl,  "is  a  compact  between  two  or  more  parties,  and 
is  either  executory  or  executed.  An  executory  contract  is  one  in 
which  a  party  binds  himself  to  do  or  not  to  do  a  particular  thing. 
Such  was  the  law  under  which  the  conveyance  was  made  by  the 
governor.  A  contract  executed  is  one  in  which  the  object  of 
the  contract  is  performed;  and  this,  says  Blackstone,  differs  in 
nothing  from  a  grant.  The  contract  between  Georgia  and  the 
porcbaseni  was  executed  by  the  grant.  A  contract  executed,  as 
well  as  one  which  is  executory,  contains  obligations  binding  on 

Rom'i  Chc,  2  Rck.  les ;  People  v.  But-         ^  Band   v.    Commoiiwerith,   9   Gratt 

Iv,  a  Cow.  M7  ;  Ex  parte  Oaiterrel,  46  TSa 

Cd.  4S9.    Extradition  treatiei  mkj  pro-         *  Bilef'i  Cue,  2  Pick.  171. 
*id(  lor  the  inrrender  of  peraom  charged         ■  Conit  art  1,  |  10. 
with oSoiccaprevjoiul; committed.   Inn         *  Fedemliit,  Nm.  T  and  M. 
no,  12  Blalch.  391. 
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the  parties.  A  gnnt,  in  its  own  natore,  amounta  to  an  extin- 
guishmeot  of  the  right  of  the  grantor,  and  implies  a  contract  not 
to  reaaeert  tliat  right.  A  party  ia,  therefore,  always  estopped  by 
bis  owQ  grant.  Since  then,  in  fact,  a  grant  is  a  contract  exe- 
cuted, the  obligation  of  which  still  continues,  and  since  the  Con- 
stitution uses  the  general  term  '  contract,'  without  distinguishing 
between  those  which  are  executory  and  thoee  which  are  executed, 
it  must  be  construed  to  comprehend  the  latter  as  well  as  the 
former.  A  law  annulling  conveyances  between  individuals,  and 
declaring  that  the  grantors  should  stand  seized  of  their  former 
estatea,  notwithstanding  those  grants,  would  be  as  repugnant  to 
the  ConstitntioD  as  a  law  discha^ing  the  vendors  of  property 
from  the  obligation  of  executing  their  contracts  by  conveyances. 
It  would  be  strange  if  a  contract  to  convey  was  secured  by  the 
Constitution,  while  an  absolute  conveyance  remained  unprotected. 
If,  under  a  fair  construction  of  the  Constitution,  grants  are  com- 
prehended under  the  term  '  contracts,'  is  a  grant  from  the  State 
excluded  from  the  operation  of  the  provision  ?  Ia  the  olaose  to 
be  considered  ae  inhibiting  the  State  from  impairing  the  obligation 
of  contracts  between  two  individuals,  but  as  excluding  from  that 
inhibition  contracts  made  with  itself?  The  words  themselves 
contain  no  such  distinction.  They  are  general,  and  are  applicable 
to  contracts  of  every  description.  If  contracts  made  with  the 
State  are  to  be  exempted  from  their  operations,  the  ex- 
[•  275]  ception  must  arise  from  the  character  of  •  the  contract- 
ing party,  not  from  the  words  which  are  employed." 
And  the  court  proceed  to  give  reasons  for  their  decision,  that 
violence  should  not  "  be  done  to  the  natural  meaning  of  words, 
for  the  purpose  of  leaving  to  the  legislature  the  power  of  seizing, 
for  public  use,  the  estate  of  an  individual,  in  the  form  of  a  law 
annulling  the  title  by  which  he  holds  that  estate." ' 

It  will  be  seen  that  this  leading  decision  settles  two  important 
pointa :  first,  that  an  executed  contract  is  within  the  provision, 
and,  second,  that  it  protects  from  violation  the  contracts  of  States 
equally  with  those  entered  into  between  private  individuals.' 

>  FUiehw  r.  F«i^,  6  Cntid),  B7,  ISe.  h«db«coine veited, by gnuiiioftbe Crown 

■  Tbli  dediion   Km  been  repeatadlT-  or  Colanr,  with   Urge  propertlM,  wbich 

followed.    In  the  tountl\ag  at  the  Coloaj  contimivd  in  their  poMeMion   after  the 

of  Virgini*,  tbe  religioui  ettabliibment  of  eotutitnUonof  the  State  bad  forbidden  tb» 

England  waa  adopted,  and  before  the  Rer-  creation  or  coatinitanca  of  anj  retigioM 

ointion  UiechuKdieioftliBt  denomination  eetabliibotentpDeianedofexduiTerigbti 
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Aod  it  has  (dnoe  been  held  that  oompacts  hetween  two  States  are 
in  like  manner  protected.^  These  decisions,  howeTer,  do 
not  fully  *  determine  what  under  all  circumstances  is  to  [*  276] 
be  regarded  as  a  contract.  A  grant  of  land  hj  a  State 
is  a  contract,  becanae  in  making  It  the  State  deals  with  the  pur- 
chaser  precisely  as  any  other  vendor  might ;  and  if  its  mode  of 
coDTeyanoe  is  any  different,  it  is  only  because,  by  virtue  of  its  sover- 
eignty, it  has  power  to  convey  by  other  modes  than  those  which  the 
general  law  opens  to  private  individuals.  But  many  things  done 
by  the  State  may  seem  to  bold  out  promises  to  individuals  which 

or  ptiTilegn,  or  the  compellinfc  tha  dtl-  or  pottponed  bj  a  mbteqnent  legUlatira 

sent  to  worthipnndera  itipulatedfonnar  act.    Wabtuh,  Ac  Co.  v.  Been,  2  Black, 

diidpUne,  or  to  paj  taxe*  to  tbow  whow  446.    An  agreemeot  to  receive  couponi  of 

creod  the/  could  not  con icientl 011*17  ^>^  State  bondi  In  paTinent  for  Btata  taze*  U 

li«Te.    Bj  itatnte  in  ISOl,  the  legislatnre  binding.    Bartinao  d.  Qreenbow,  lOQ  U.  8. 

auerted  th«[r  right  to  aU  the  property  of  672.    See  Keith  v.  Clark,  07  D.  S.  461 
tiie  Epbeopal  ehnrobea  in  the  retpectiTe         '  On  tb«  MFaration  of  Kentockj  from 

parisbei  of  the  State;  and,  among  other  'Virginia,  a  compaot  wa«  entered  Into  be- 

thing*.  direcied  and  aathorized  the  orer-  tween  the  propoaed  new  and  the  old  State, 

■een  ot  the  poor  and  their  Bncceuon  In  bj  which  It  wm  agreed  "  that  ali  prirate 

«wh  pariah,  wherdn  any  glebe  land  waa  gmnu  and  Interett*  of  landi,  within  Iha 

Vacant  or  thonld  become  so,  to  sell  the  aaid  dlitrict,  deriTed  from  the  lawi  of  Tir- 

•ame  and  appropriate  the  proceed*  to  the  ginia,  thall  remain  ralid  and  lecure  nnder 

Me  of  the  poor  of  the  parish.    B7  tbi»  the  tawi  of  the  proposed  State,  and  ihaU 

act,  it  will  be  leen,  the  Slate  longlit  in  be  determined  by  the  lawi  now  eziiting 

•Beet  to  reinme  grant*  made  by  the  aov-  in  tliis  State."     After  the  admiMlon  of 

enlgnty,  —  a  practice  which   had   been  the  new  Stale  to  the  Union,  "  occapying 

ownmon  enough  tn  Engliih  biitory,  and  dalmant"  law*  were  pawed  by  it*  legia- 

of  which  precedent*  were  not  wanting  in  latore,  *nch  *•  were  not  In  exittenoe  In 

the  hlitory  of  tiie  American   Colonies.  Tin^nla,andby  the  force  of  which,  nnder 

The  Snpreme  Court  of  the  United  State*  certain  circnmttance*,  the  owner  might 

held  the  grant  not  t«Tocab1e,  and  that  the  be  deprired  of  hii  title  to  Innd,  unle«a  he 

kgiriative  act  waa  therefore  nnconiUtn-  wonld  pay  the  raloe  of  laattng  improre- 

lional  and  Told.     Terrett  s.  Taylor,  0  ment*  made  apon  It  by  an  adverte  daim- 

Cnnch,  43.    See  also  Town  of  Pawlet  v.  ant    These  acts  were  also  held  void ;  the 

Clarli,  B  Crandi,  893;  DaTi*  *.  Gray,  10  compact  was  held  Inrinlable  nnder  the 

WaU.20S;  HaUn.  Wbconsin,  lOS  V.B.i;  Constilntion,  and  it  was  deemed  no  otgec- 

Feople  V.  Flatt,  IT  Johna.  195;  Hontgom-  tion  to  its  binding  character,  that  iUeOect 

•rye.  Kaaaon,  16  Gal.  IBB;  Grogann.  San  was  to  restrict,  in  some  directions,  the  leg- 

VtwmIsco,  18  Cal.  690 ;  Rehoboth  r.  Hunt,  IslatiTe  power  ot  the  State  entering  into 

1  Ptek.  234;  Lowry  ■>.  Frand*,  S  Terg.  it      Green  r.  Biddle,  8  Wheat  1.     See 

584 ;  DolTeni^  ot  North  ChiDlina  v.  Foy,  alio  Hawkins  e>.  Bamey'i  Lessee,  G  Pet. 

S  Hayw.  SIO ;    State  e.  Barker,  4  Kan.  467.    After  a  State  ha*  granted  lands  to  a 

S79aiid436.    When  a  State  descends  from  company,  and  the  grantee  has  fulBlled 

the  plan*  of  it*  (orereignty  and  contracts  the  conditions  of  the  grant  and  earned 

with  priTataperaons,  it  Is  regarded /irotac  the  lands,  a  fhrther  enactment,  that  the 

n'as  as  a  prlnUa  person  itself,  and  is  bound  lands  shall  not  be  transferred  to  the  com- 

aceordlogly.    DarU  tr.Gny.lSWali.SOS.  pany  till  Its  debts  of  acertsin  d ass  are 

The  lien  of  a  bondholder,  who  has  loaned  paid,  is  void.     De  GrolT  v.  St.  Fan],  Ac 

master  to  the  Bute  <m  a  pledge  of  prop-  R.  R.  Co.,  28  Minn.  144;    Bobertson  v. 

wty  by  leglslatiTe  act,  oauMl  be  direatad  Laad  Commi*^aDer,'44  Hich.  274. 
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after  all  cannot  be  treated  as  contracts  witliout  hampenng  the 
legislative  power  of  the  State  in  a  manner  that  would  soon  leave 
it  without  the  means  of  performing  ita  essential  functions.  The 
State  creates  offices,  and  appoints  persons  to  fill  them  ;  it  estab- 
lishes municipal  corporations  with  la^^  and  valuable  privileges 
for  its  citizens ;  by  its  general  laws  it  holds  out  inducements  to 
immigration  i  it  passes  exemption  laws,  and  laws  for  the  encour- 
agement of  trade  and  agrioulture  ;  and  under  all  these  laws  a 
greater  or  less  number  of  citizens  expect  to  derive  profit  and  emol- 
ument. But  can  these  laws  be  regarded  as  contracts  between 
the  State  and  the  officers  and  corporations  who  are,  or  the  citizens 
of  the  State  who  expect  to  be,  benefited  by  their  passage,  so  as 
to  preclude  their  being  repealed  ? 

Od  these  points  it  would  seem  that  there  could  be  no  difficulty. 
When  the  State  employs  officers  or  creates  municipal  corporations 
as  the  mere  agencies  of  government,  it  must  have  the  power  to 
discontinue  the  agency  whenever  it  comes  to  be  regarded  as  no 
longer  important.  "  The  framera  of  the  Constitution  did  not 
intend  to  restrain  the  States  in  the  regnlation  of  their  civil  insti- 
tutions, adopted  for  internal  government." '  They  may,  therefore, 
discontinue  offices  or  change  the  salary  or  other  compensation,  or 
abolish  or  change  the  oi^nizHtion  of  municipal  corporations  at 
any  time,  according  to  the  existing  legislative  view  of  state  policy, 
unless  forbidden  by  their  own  constitutions  from  doing 
[•  277]    so.'    And  *  although  municipal  corporations,  as  respects 

1  Dartmouth  Collefte  d.  Woodwud,  4  tice«,  117  Man,  603;  KendtUl  e.  Canton, 

Wheat.  518-629,  per  UarihaU,  Ch.  J.  68  Hbi.  626;   WiUumi  p.  Newport,  IS 

'  Butler  s.  PenniylTitiili,  10  How.  40S ;  Buih,  438 ;   Slate  o.  DonglaM,  26  WU. 

United  SUte*  v.  HaTt*ell,  6  Wall.  B85;  428;  State  d.  Kalb.  SQWia.  178;  Robio- 

Newlon  v.  Commiiaionen,  100  U.  8.  S&S;  ion  v.  While,  26  Ark.  130;  Alezandor  c. 

Warner  d.  People,  2  Denio,  272;  Conner  HcKeniie,  2  S.  C.  81.     Compaie  People 

D.  New  Tork,  2  Sandf,  866.  and  6  N.  T.  v.  Boll,  46  N.  T.  67 ;  i.  c.  7  Am.  Rep.  802; 

286;  People  f.  Green,  68  N.  T.  205 ;  State  Wyandotte  v.  Drennan,  46   Hlch.  4TB. 

V.  Van  Baumbach,  12  Wis.  810 ;  CoKn  v.  "  Where  an  office  i»  created  bj  lUtnte,  U 

State,  7  Ind.  167 ;  Benford  v.  Gibson,  16  <•  whoUj  within  the  control  of  the  legU- 

Ala.  621 ;  Perkini  t>.  Corbin,  46  Ala.  IDS;  latare.    The  term,  the  mode  of  appoint- 

ETaD)  c.  Fopulua,  22  La.  Ann.  121 ;  Com-  ment,  and  the  compenaalloii  maj  be  at- 

monwealth  i>.  Bacon,  6  S.  &  R.  822 ;  Com-  tered  at  pleaanre,  and  the  latter  may  be 

moDwealth  e.  Mann,  6  W.  &  S.  408,  418 ;  even  taketi  awa;  withont  ab<diihing  the 

Eoonti  D.  Franklin  Co.,  76  Peon.  St.  154 ;  office.    Snch  extreme  legitlation  ia  not 

French  n.  Commonwealth,  78  Penn.  St  to  be  deemed  probable  in  any  case.     But 

83e;    Auguata  v.  Sweeney,  44  Oa.  463;  we   are   now   dlMUMlng  the   legfalatire 

Connly  Comminionen  u.  Jnnei,  16  Hinn.  power,  not  ita  expediency  or  pmpTiety. 

106;  People  e.  Lippincott,  67  111.  833;  In  Having  the  power,  the  legUhttnre   will 

ra  Balger,  46  Cal.  668 ;  Opinlooa  of  Jna-  eserdie  It  for  the  public  good,  and  it  U 
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the  property  which  they  hold,  control,  and  manage,  for  the  bene- 
fit of  theii-  citizenB,  are  goverDed  by  the  same  rules  and  sub- 
ject to  the  same  liabilities  as  individuals,  yet  this  property,  so 
far  as  it  has  been  derived  from  the  State,  or  obtained  by  the 
exercise  of  the  ordinary  powers  of  government,  must  be  held  sub- 
ject to  control  by  the  State,  but  under  the  resti-iction  only,  that 
it  is  not  to  be  appropriated  to  uses  foreign  to  those  for  which  it 
has  been  acquired.  And  the  franchises  conferred  upon  such  a 
corporation,  for  the  benefit  of  its  citizem,  must  be  liable  to 

the  Bol«  Judge  of  the  exigency  nhicli  de-  — eiceplu  that  Initrumentnitj  allow, — 
nundi  it!  interference."  TwSattdfird,3.,  either  directly,  or  indirectly  hj  aboliib- 
3  Sandf.  865,  sea.  "  The  telection  of  bffl-  log  the  offic«.  People  v.  Tnibo\»,23  IlL 
C«n  who  are  nothing  more  tlian  public  647;  State  b.  MeMmore.  14  Wis.  IBS; 
•genu  for  the  effectuating  of  pablic  pur-  Commonwealth  k.  Qamtde,  SB  Penn.  St. 
poM«  ia  matter  of  public  CDnvenience  or  348;  a.  o.  1  Am.  Rep.  422;  Lowe  r.  Cooft- 
neoeuity,  and  lo,  too,  are  the  pertodi  for  monwetltb,  8  Hel.  (Kj.)  240;  State  ■>. 
the  app^nttnent  of  inch  agenla;  bat  nei-  Wilcx.llLa.  Ann.489;  Ooodinn.  Thoman, 
ther  the  one  nor  tho  other  of  theae  ar-  10  Kan.  191 ;  Sute  ».  Draper,  GO  Ho.  SG3. 
rangemenlB  can  conititute  anj  obligation  Or  bj  shortening  the  conititntional  term, 
to  continue  lucb  agent*,  or  to  reapp<dnt  Brewer  et.  Dbtm,  9  Humph.  212.  Com- 
thein,  after  the  meetum  which  brought  pare  Chiii^  v.  Comniiuionera,  39  Cal.  S. 
them  into  being  nhtH  have  been  found  Nor  can  the  legiilalnre  take  from  a  cod- 
■uelew,  Khali  Imre  been  fulBEled.  or  ahall  atitutional  officer  a  portion  of  the  charac- 
have  been  abrogated  a«  even  detrimental  teriitic  datiea  belonging  to  the  office,  and 
to  the  well-being  of  the  public.  The  devolve  them  upon  an  office  of  ita  own 
promiaed  eompenaation  for  aerTicea  ac-  ovation.  State  i>.  Brunat,  26  Wit.  41S ; 
tnally  perfbrmed  and  accepted,  during  b.  c.  7  Am.  Rep.  84,  dlatpproring  Slate 
the  cratinoance  of  the  perlicnlar  agency,  r.  Dews,  B.  M.  Charl,  S07.  Compare 
may  undoubtedly  be  claimed,  both  upon  Warner  d.  People,  2  Denio,  272 ;  People 
principlea  of  compact  and  of  eqnity ;  but  f.  Aibertaon,  66  N.  Y.  GO ;  People  v.  Ray- 
to  inaist  beyond  this  upon  the  perpelua-  mond,  87  S.  T.  428 ;  Elng  b.  Hunder,  S6 
tion  of  a  public  policy  either  nselesa  or  V.  C.  608;  a.  o.  6  Am.  Rep.  764.  Nor, 
datrimeDtal,  and  upon  a  reward  for  acta  where  the  ofBce  ia  electire,  can  the  legla> 
neither  desired  nor  performed,  would  latnre  Bit  It,  rither  directly,  or  by  extend- 
appear  to  be  reconcilable  with  nettber  lug  the  term  of  the  incumbent.  People 
comBMH  justice  nor  common  sense."  p.  Ball,46N.  T.  67;  People  c.  McKinney, 
DaM,  J,  In  Butler  v.  Pennaylrania,  62  N.  T.  874;  aiKf,  p.  •64.  note.  Com- 
10  How.  402,  416.  See  also  Barker  a.  pare  People  f.  Flanagan,  66  N.  T.  287. 
I^ttabnrgh,  4  Penn.  St.  49 ;  Slandiford  As  to  control  of  mnnicipal  corporationa, 
r.  Wingate,  2  Dut.  443;  Taft  v.  Adams,  see  farther  HarietU  v.  Fearing,  4  Ohio, 
S  Gray,  126 ;  Walker  e.  Peelie,  18  Ind.  427 ;  Bradford  k.  Gary,  6  Me.  B30 ;  Buab 
aoi;  People  v.  Haakell,  6  Cal.  S67;  Dart  D.Shipman,  6111. 186  ;TruBtees.^.t>.Tat> 
B.  Houston,  22  Qa.  606 1  Williama  v.  New-  man,  13  111.  27 ;  People  d.  Morrii,  IS  Wend, 
port,  IS  Boah,  438;  Territory  d.  Pyle,  826;  Mills  «.  Williama,  11  Ired.  668  { 
1  Oreg.  149;  Bryan  n.  Cattell,  IS  Iowa,  People  >.  Banrard,  27  Cal.  4T0;  atilt, 
638.  An  officer  la  not  entitled  to  notice  ch.  tIU.  But  where  the  State  cootracta 
and  a  hearing  before  he  can  be  remored,  aa  an  indlridual,  it  i*  bound  as  an  indl- 
nnlesi  the  right  is  aecured  to  him  by  ez-  Tidnal  would  be.  Davis  v.  Gray,  16  Wall, 
press  la*.  Donahue  v.  WUl  County,  100  208;  eren  thoagh  the  contract  creates  no 
m.  94,  and  caaea  dted.  But  if  the  term  official  relation.  HaU  v.  Wiaconsla,  108 
of  an  office  fa  fixed  by  the  Constitution,  U.  8.  6. 
the  leglalatnre  eanaot  lemore  tlic  officer, 
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be  resamed  at  any  time  by  that  authority  which  may  mould  the 
corporate  powers  at  its  will,  or  even  revoke  them  altogether. 
The  greater  power  will  comprehend  the  less.^    If,  howeTer, 

>  In  Ext  Hutfbrd  ■>.  Hartford  Bridge  wm  e.  Major,  &c.  of  New  Tork,  10  Barb. 
Co.,  10  How.  511,  6SS,  Mr.  Jnative  Wood-  ZS4.  wbo  dte*  in  lupport  of  hii  (qilnion, 
hirjr,  in  apeakioK  of  tlie  grant  of  a  fcnr  that  fen?  grant*  to  t)ie  dtf  of  New  York 
franchue  to  a  municipal  corporation,  layi:  could  not  be  taken  awaj  bj  the  legiala- 
"  Onr  opinion  u  .  .  .  that  the  partie«  to  tnre,  wbat  ii  uid  bj  Chincetlor  Kail  (2 
tUii  grant  did  not  hj  their  charter  itand  Kent'*  Com.  2TS),  tbat  "  public  corpora- 
in  the  attitude  towardi  each  other  of  tioni  .  .  .  maj  be  empowered  to  take  and 
making  a  contract  hy  it,  such  as  ii  con-  hold  private  property  for  municipal  naei ; 
(emplaled  in  the  Conitltntion,  and  aa  and  such  property  ii  inveited  with  tb* 
oonld  not  be  iDodifled  by  inbieqBent  leg^  cecnritj  of  other  private  right*.  So  ooi^ 
iilation.  The  legidature  wa*  tctiog  here  poAte  franchiaea  attached  to  public  ear- 
on  the  OTM  part,  and  poUic  municipal  and  poratian*  are  legal  e«tate«,  conpled  with 
political  corporation*  on  the  otbra.  "Ibej  an  Interett,  acd  are  protected  ai  print* 
were  acting,  too,  in  rehition  to  a  public  property."  Thi*  i*  true  in  a  general  aenae, 
object,  being  Tirtually  a  kighwaj  acroai  and  it  is  also  true  that,  in  reapect  to  loch 
the  riTer,  oxer  another  highway  np  and  property  and  franchises,^ tbe  same  rule*  of 
down  the  river.  From  this  standing  and  reaponeibilily  are  to  be  applied  a*  in  the 
relation  of  these  parties,  and  from  the  case  of  indiTidnalt.  Bailey  v.  Mayor,  Ac. 
*nbject-matter  of  their  action,  we  think  of  New  Tork,  S  Bill,  631.  But  it  does 
that  the  doings  of  the  legislature  a*  to  not  follow  that  the  legialature,  under  it* 
thi*  ferry  must  be  considered  rather  as  power  to  administer  the  gorernment,  of 
pablic  law*  thin  a*  contracts.  They  re-  which  these  agencies  are  a  pari,  and  for 
lated  to  public  Intereat*.  They  changed  the  purposes  of  which  the  grant  ha*  been 
a*  those  interests  demanded.  The  gran-  nude,  may  not  at  any  time  modify  the 
teea,  likewise  the  towns,  being  mere  or-  municipal  powers  and  privileges,  by  trana- 
ganiaationa  tor  public  purposes,  were  lla-  ferring  the  grant  to  some  other  agency, 
ble  to  have  their  public  powers,  rights,  or  revoking  it  when  it  seems  to  have  ba- 
and  duties,  modified  or  abolished  at  any  come  unimportant.  In  People  v.  Powh', 
moment  by  the  legislature.  They  are  in-  S5  111.  187,  101,  Bretst,  J.,  in  speaking  of 
corporated  for  public,  and  not  private,  a  law  which  provided  that  tliree-fourths 
objects.  They  are  allowed  to  hold  priv-  of  tlie  taxes  collected  in  the  county  of 
ileges  or  property  only  for  public  pur-  Bangamon.withcertaindeductioas, should 
posei.  The  memben  are  not  sharehold-  be  paid  over  to  the  city  of  Springfield, 
ers  nor  Joint  partner*  in  any  corporate  which  is  situated  thetvin,  says:  "While 
estate  which  they  can  sell  or  devise  to  private  corporations  are  regarded  as  con- 
othera,  or  which  can  be  attsched  and  tracts  which  the  legUUture  cannot  coosti- 
levied  on  for  their  debts.  Hance,  genei^  tutlonally  impair,  as  the  trustee  of  tbe 
ally,  the  doings  between  them  and  the  public  interest*  it  ha*  the  exclusive  and 
legislature  are  In  the  nature  of  legislation  unrestrained  control  over  public  coipont- 
rather  than  compact,  and  subject  to  all  tlons;  and  as  it  may  create,  so  it  may 
the  legielalive  conditions  just  named,  and  modify  or  destroy,  as  public  exigency  re- 
therefore  to  be  considered  *■  not  violated  quire*  or  the  public  interests  damand. 
by  subsequent  legislative  change*.  It  is  Coles  v.  Madison  County,  Breeee,  1J5. 
hardly  possible  to  conceive  the  gronnd*  Their  whole  capacities,  powers,  and  dutie* 
on  which  a  different  resalt  could  be  vin-  are  derived  from  the  legiiiature,  and  sub- 
dicated,  without  destroying  all  legislative  ordinate  to  that  power.  If,  then,  the  leg- 
sovereignty,  and  checking  most  leglal»  islatnre  can  destroy  a  county,  they  can 
Mve  improvements  and  amendment*,  as  destroy  any  of  its  parts,  and  take  from  it 
well  as  superviuon  over  its  inbonlinate  any  one  of  it*  powers.  The  revenaea  of 
pnblic  bodies."  A  different  doctrine  wa*  a  connty  are  not  the  proper^  of  the 
advanced  by  Mr.  Justice  Barailo,  in  Ben-  county,  in  the  sense  in  which  revenue  <rf 
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a  grant  is  made  to  a  manicipal  corporation  *  charged  [*2T8] 
with  a  trust  Id  favor  of  au  individual,  private  corporatioo, 

*  or  charity,  the  interest  vhich  the  eettui  que  truBt  has  [*  279] 
ander  the  grant  may  sustain  it  t^ainst  legisktive  revoca- 

tioQ ;  a  vested  equitable  intei-est  being  property  in  the  same 
sense  and  entitled  to  the  same  protection  as  a  legal.^ 

Those  charters  of  incorporatioD,  however,  which  are  granted, 
not  as  a  part  of  the  machinery  of  the  government,  hot  for  the 
private  benefit  or  purposes  of  the  corporators,  stand  upon  a 
different  footing,  and  are  held  to  be  contracts  between  the  legis- 
lature and  the  corporators,  having  for  their  consideration  the  lia- 
bilities and  duties  which  the  corporators  assume  by  accepting 
them ;  and  the  grant  of  the  franchise  can  no  more  he  resumed  by 
the  legislature,  or  its  benefits  diminished  or  impaired  without  the 
consent  of  the  grantees,  than  any  other  grant  of  property  or  val- 
uable thing,  unless  the  right  to  do  so  is  reserved  in  the  charter 
itself.*     As  the  power  to  grant  unamendablo  and  irrepeslable 

*  priTata  penon  or  corpontlon  ia  re-  holding  propertr  or  righU  In  tmtt  might 
gtrded.  The  whole  State  ha*  wa  inlemt  e*en  be  aboUihed  without  affecting  the 
in  the  reTpnne  of  •  conntj ;  ud  fbr  the  grant ;  but  the  Court  of  Chancer;  might 
pnUic  good  the  legUlatnre  tnnit  hftre  be  empowered  to  appoint  a  new  truitee 
the  power  lo  direct  Itt  application.  The  to  take  charge  of  the  properc]',  and  to 
power  conferred  upon  a  cotmtj  to  tbIm  ezecnte  the  tmit.  Hontpeller  e.  Eait 
a  reTenae  hj  taxation  la  a  political  power,  Hontpeller,  29  Yt.  12.  It  m  held  in  Peo- 
aod  it*  application  when  coL'ected  mnat  pie  u.  Ingertoll,  68  N.  T.  1,  that  the  (rtn- 
neceaMrlty  be  within  the  control  of  the  eblM  to  levy  lam  hj  a  county  for  conn- 
legialatnre  for  political  purpoaet.  Tbia  %j  pnrpoaei  wa»  not  exercised  bj  the 
act  of  the  legialatare  nowhere  propoeei  lo  conntj  a«  agent  for  the  Btate,  hut  at  prin- 
take  from  the  eouDty  of  Baogamon,  and  clpal.  A  mnnidpal  corporation,  like  the 
give  to  the  city  of  Sprtngfleld,  any  prop-  State,  may  enter  Into  contracte  by  legia- 
erty  belonging  to  the  county,  or  roTeoaea  lative  action.  Where,  for  example,  a  tII- 
collecled  for  the  lue  of  tlie  county.  But,  lage  by  ordinance  grant*  to  a  raih-oad 
if  it  did,  it  wadd  not  bi  otijtetictiaUt.  Bnt,  company  permiulon  to  nie  the  atreeta  of 
on  the  conlnry,  it  propoaea  alone  to  ap-  the  village  fbr  ita  road  bed,  on  condition 
propriate  the  rermne  which  may  be  coU  of  grading  and  gmTelling  [hem  at  ita  own 
leeted  by  the  county,  by  taie*  ISTied  or  expenM,  the  ordinance  when  accepted 
pniperty  both  in  the  city  and  county,  in  cooatltutea  a  contract  t^om  which  neither 
cartMn  proportlona  ratably  to  the  dty  party  can  witlidiaw.  Cincinnati,  &C.B.B. 
and  county."    And  tee  Boah  v.  Sbipman,  Co.  v.  Cartilage,  86  Ohio  &L  681. 

6  HL  166;  Richland  County  v.  Lawrence  *  Dartmouth  College  d.  Woodward,  4 

Cotutj,  12  111.  1 ;  Sangamon  Co.  s.  Spring-  Wheat  616 ;  Truatees  of  Vincenne*  Dol> 

Arid,  68  III.  66;  Borough  of  Danmore'a  reraity  v.  Indiana,  14  How. 268;  Planteis* 

Appeal,  62  Penn  St.  374 ;  Quilibrd  e.  Bn-  Bank  e.  Sharp,  S  How.  801 ;  Fique  Bank 

perrUora  of  Chenango,  18  Barb.  616,  and  e.   Knoop,   16    How.   860;    Biugliamton 

18  N.  T.  ]43i  amu,  pp.  •3S6-«2Se,  and  Bridge  Caae,  8  Wall.  61;  Norria  f.  Tnit- 

raira  cdted.  teea  of  Abingdon  Academy,  T  0.  &  J.  7 ; 

>  See  Town    of   Pawlet  v.   Clark,  S  Grammar   School  p.  Burt,   11   Vt  682; 

Cianeh,  S9S,  and  Terrett  v.  Taylor,  9  Brown  r.  Hnmmel,  6  Penn.  St.  86;  Stal« 

Cranob,  4S.    The  aianSdpal  cMporation  e.  Heywaid,  8  Bioh.  880 ;  Peopla  o.  Man- 
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charters  is  one  readily  susceptible  of  being  greatlj  abused,  to  the 
prejudice  of  important  public  iiitercBts,  and  has  been  greatlj 
abased  in  the  past,  the  people  in  a  majority  of  the  States,  in 
fraining  or  amending  their  constitutionB,  have  pmdeatly  guarded 
against  it  by  reserving  the  right  to  alter,  amend,  or  repeal  all  laws 
that  may  be  passed,  conferring  corporate  powers.  These  provi- 
sions give  protection  from  the  time  of  their  adoption,  but  the 

hatlanCo.,9  Wcod.  361;  Commonwealth  teoce — being  tntdeiaTiolBblebjtbeCiHt- 

r.  Cullen,  18  Penn.  St  132;  Commercial  ititation,  tbe  govemment  ia  frequently 

BoDk  of  Natchez  c.  Sute,  14  Hiu.  69D;  fonnd  itripped  of  Iti  aotborit7  in  reiy 

Backosti. Lebanon, UN. H.  10;  Michigan  important paTticalan.bjnnviie.caieleM, 

State  Bank  v,  Haaiiogi,  1  Doog.  (Mich.)  orcompt  legitiatioD;  and  aclauM  of  tbe 

226;  Brirtgfe  Co.  c.  Eoboken  Co.,  IS  N.J.  fedeinlConititati(ai,irhoaepurpotewMto 

Eq.  81 ;  Hlnen'  Bank  b.  United  States,  1  preclude  Ibe  repudiation  of  debts  and  jut 

Greene  (Iowa),  663;  Edward*  o.  Jagera,  contncU,  proteeti  and  perpetuate!  the 

le  Ind.  407 ;  Sute  v.  Noyei,  47  Me.  IBS ;  eril. 

BruUbt  V.  Q.  W.  R.  R.  Co.,  26  III.  863;  And  ai  to  the  right  to  regulate  chargei 
People  B.  Jackaon  and  Michigan  Plank  for  traniportation  of  penoni  and  prop- 
Road  Co.,  9  Mich.  286 ;  Bank  of  the  Suta  ertj,  aee  pttl,  •6M,  note. 
p.  Bank  of  Cape  Fear,  18  Ired.  76;  Milta  In  Mills  p.  WiliiamB,  11  Ired.  668,  661, 
F.  Williami,  11  Ired.  566;  Ilawtliome  f.  Pearmm,  J.,  staCei  the  diSerenve  between 
Catef,  2  Wall.  10;  Walei  v.  Scetion,  3  tbe  acta  of  IncorponUon  ot  public  and 
Mau.  143 ;  Nichola  e.  Bertram.  3  Pick,  priraie  corporalioni  u  followi  :  "  The 
S42;  King  v.  Dedham  Bank,  16  Maw.  aabttantial  diatinction  iathii;  Some  coi^ 
447 ;  State  «.  Tombeckbee  Bank,  2  Stew,  porationi  are  created  by  tbe  ineie  will  of 
80 ;  Central  Bridge  i'.  Lowell,  15Gny,  lOfl ;  the  legiilature,  there  being  no  other  party 
Bank  of  the  Dominion  v.  McVeigh,  20  intereited  or  concerned.  To  tliit  party  a 
Oratt.  467 ;  Sloan  r.  Pacific  R.  R.  Co,  61  portitm  of  the  power  of  tlie  legiilatnre  ii 
Mo.  24;  State  E.Richmond,  Ac.  R.R.C0.,  delegated,  to  be  ezerclied  for  the  general 
73  N.  C.  627  ;  Turnpike  Co.  tr.  Davidion  good,  and  aubjeci  at  all  timei  to  be  modi- 
Co.,  3  Tenn.  Ch.  397 ;  Detroit  >.  Plank  Sed,  changed,  or  annulled.  Otber  cor- 
Road  Co.  48  Mich.  140.  The  mere  paa-  porationi  are  the  result  of  contract.  Tbe 
lage  of  an  act  of  incorporation,  however,  legiilature  ii  not  theonly  party  intereeted; 
doet  not  make  the  contract ;  and  It  may  for,  although  it  baa  a  public  purpoae  to 
be  tepealed  prior  to  a  ftill  acceptance  by  be  accompllihed,  it  chooaea  to  do  it  by 
the  corpormton.  Miiiiuippi  Society  v.  the  initmmentalily  of  a  tecond  party. 
Moagrove,  44  Mil*.  820 ;  a.  c.  7  Am.  Rep.  Then  two  partiei  mak«  a  contracL  The 
723.  The  prorliion  in  a  railroad  charter  legiilature,  f6r  and  in  coMidenilioa  (rf'cer- 
preecriblng  the  manner  in  which  it  may  tain  labor  and  outlay  of  money,  confers 
take  landa  for  iti  parpoio,  only  givei  a  upon  tlie  party  of  the  second  part  tbe 
remedy  which  may  be  altered.  Hiiaia'  priTilegeof  being  a  corporation,  with  cer- 
lippl  It.  R.C0.  D.  McDonald,  12  IIeUk.64.  tain  po  wen  and  capacitiei.  Theexpecla- 
It  ii  under  the  protection  of  (he  dediion  tlon  of  benefit  to  the  public  ii  tlie  moving 
in  (he  Dartmouth  College  Caie  that  tlie  conildermtion  on  one  lide;  that  of  ez- 
moit  enormous  and  ihreaiening  powers  in  peered  remnneratlon  for  the  outlay  is  the 
onrcountryhaTebeencreated;someotlhe  consideration  on  tbeother.  ItisaEontriKl, 
great  and  wealthy  corporations  actually  and theretbrecannotbemodified, changed, 
having  greater  inSuencein  the  country  at  or  annulled,  without  the  consent  of  both 
large,  and  upon  the  legislation  of  the  parties."  An  Incorporated  academy,  whose 
ooanlry,  than  the  States  to  which  they  endowment  comei  excluilrely  from  the 
owe  their  corporate  existence.  Every  public,  ia  a  public  corporation.  Dart  v. 
privilege  granted  or  right  conferred  —  no  Houston,  23  Oa-  603.  Compare  State  ■. 
matter  by  what  mean*  or  on  what  pre-  Adams,  44  Ho.  £70. 
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improvident  giants  theretofore  made  are  beyond  tlieir  reach.^  In 
tnuiy  States  tiie  constitutions  also  prohibit  special  charters,  and 
all  corporations  are  formed  bj  the  voluntary  association  of  indi- 
viduals under  general  laws.' 

*  Perhaps  the  most  interesting  question  which  arises  [*  280} 
in  this  discussion  is,  whether  it  is  competent  for  the 
legislature  to  so  bind  up  its  own  hands  by  a  grant  as  to  preclude 
it  from  exercising  for  the  future  any  of  the  essential  attributes  of 
sovereignty  in  regard  to  any  of  the  subjecta  within  its  jurisdio- 
tioQ ;  whether,  for  instance,  it  can  agree  that  it  will  not  exercise 
the  power  of  taxation,  or  the  police  power  of  the  State,  or  the 
right  of  eminent  domain,  as  to  certain  specified  property  or  per- 
sons ;  and  whether,  if  it  shall  undertake  to  do  so,  the  agreement 
is  not  void  on  the  general  principle  tiiat  the  legislature  cannot 
diminish  the  power  of  its  successors  by  irrepealable  legislation, 

1  ReipectlDK  the  power  to  ameDd  or  Lake  Boperior  B.  R  Co.,  21  Hion.  201; 
npemi  corporate  gimDti,  lome  troubleiome  Sprigg  e.  Telegraph  Co.,  46  Hd.  SI ;  SUM 
qoeatioD*  are  likely  to  ariw  which  bave  v.  Comm'n  of  R.  B.  Taxatioa,  37  N.  J. 
oqIj  aj  yet  been  hinted  at  in  the  decided  22S ;  Stale  v.  Mayor  of  Newark,  36  N.  J. 
eeace.  Corporationi  ninallj  ecqaire  prop-  167 ;  Woit  Wis.  R.  R.  Co.  v.  Superriion, 
•rtj  under  theirgranu;  and  any  proper^  86  Wii.  SCTj  Dnion  ImproTement  Co.  v. 
or  any  tights  which  become  Teited  under  Coramon wealth,  69  Pena.  St  140;  HL 
•  legitimateexerdieof  the  power*  granted  Cent  R.  R  Co.  o.  People,  BG  HI.  813;  a.  o. 
no  legialMiTe  act  can  titke  away.  Com-  1  Am.  t  En^  R  R.  Ca>.  1B8 ;  Bode- 
monwealth  ■>.  Ewez  Co.,  IS  Gray,  SS9;  macher  «.  Uilwaakee,  Ac.  R  B.  Co.,  41 
Railroad  Co.  b.  Maine,  96  U.  S.  409 ;  Sink-  Iowa,  297;  a.  c.  20  Am.  Sep.  592;  Ooi^ 
log  Fund  Caaea,  99  U.  S.  700;  Attorney-  man  v.  Pacific  B.  R.  Co,,  26  Mo.  441 ; 
GMWfBl  ».  Railroad  Companiet,  86  Wia.  Gardner  v.  Hope  Ina.  Co.,  9  B.  1. 19* ;  ».  o. 
425;  Detroit  v.  Detroit  t  HoweU  P.  R  11  Am.  Bep.  238;  Yeaton  v.  Bank  of  Old 
Co.,41  Mich.  140.  8eepo*,«fi77-a  But  Dom..21  GratL  693;  Tomliiuon  b.  Jet- 
in  many  caaei  the  property  Itaelf  become*  aup,  16  Wall.  451 ;  Tomlinwin  i..  Branch. 
ralnelMt  nnlea  Ita  employment  In  the  15  Wall.  460;  Miller  ...  State.  15  Wall 
manner  contemplated  in  the  corporate  478;  Rolyoke  Co.  r.  Lyman.  16  Wall.  600: 
gt«nt  may  be  continued ;  aa  in  the  case,  Detroit  r.  Plankmad  Co..  48  Mich.  140. 
fcr  Initanoe,  of  railroad  property  ;  and  Where  no  power  tn  amend  a  charter 
whaterer  indiTidnal  owoen  of  anch  prop-  hai  bren  reeerred.  amendmenU  may  ner- 
erty  might  do  without  corporate  powera,  erthelea*  be  made  with  the  conient  of  the 
U  tnnit  beoraipelent  Ibr  Ihe  itockholdera  corporation,  hut  the  corporation  cannot 
to  do  after  their  franchisee  are  Uken  bind  its  ahareholdera  by  tlie  accepUnco 
•way,  WiUiout  ipecnUting  on  the  diffl-  of  amendment*  which  ellect  fundamental 
enltloa  likely  to  ari»e,  reference  1*  made  changes  In  Iti  cliarncter  or  porpoee.  8eo 
to  the  following  eatet.  In  which  the  re-  Gray  r.  Navigation  Co.,  2  W.  *  S.  166; 
•erred  power  to  alter  or  repeal  corporate  *.  o.  87  Am.  Dec.  600:  SleTens  v.  Rot 
granti  ha*  been  considered  or  toadied  land,  *c.  R.  R.  Co.,  29  Vt.  B46. 
■pon:  Worcsiter  n.  Norwich,  A«.  B.  R.  »  Where  corporations  are  thut  formed, 
Co.,  100  Ham.  103 ;  Ballroad  Commission-  the  artldea  of  anoeiation,  taken  fa  Con- 
or* V.  Portland,  Ac  B.  B.  Co.,  6.^  Me.  260 ;  nertion  with  the  General  Statnte  under 
•-C.  18  Am.  Sep.  208;  SUte  ».  Maine  which  they  are  entered  Into,  ooostltBto 
Coot.  R  B.  Co.,  66  Me.  488;  Aim*  w.  thechMtar. 
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ukd  tliat  any  other  role  might  cripple  aad  eveDtually  destroy  the 
goverDment  itself.  If  the  legislature  lias  power  to  do  this,  it  is 
certainly  a  very  dangerous  power,  exceedingly  liable  to  abuse, 
and  may  possibly  come  in  time  to  make  the  constitutional  provi- 
sioD  in  question  as  prolific  of  evil  as  it  ever  has  been,  or  is  likely 
to  be,  of  good. 

So  far  as  the  power  of  taxation  is  concerned,  it  has  been  so 
often  decided  by  the  Supreme  Court  of  the  United  States,  though 
not  without  remonstrance  on  the  part  of  ^tate  courts,'  that  an 
agreement  by  a  State,  for  a  cou^deration  received  or  supposed 
to  be  received,  that  certain  property,  rights,  or  franchises  shall 
be  exempt  from  taxation,  or  be  taxed  only  at  a  certain 
[•  281]  '  agreed  rate,  is  a  contract  protected  by  the  Constitution, 
that  the  question  can  no  longer  be  considered  an  open 
one.'  In  any  case,  however,  there  must  be  a  consideration,  so 
that  the  State  can  be  supposed  to  have  received  a  beneficial 
equivalent ;  for  it  is  conceded  on  all  sides  that,  if  the  exemption 
is  made  as  a  privilege  only,  it  may  he  revoked  at  any  time.'    And 

1  Mechanic*' and  Traden' Bank  v.  De-  leai  e.  Roum,  8  Wall.  430;  Witliintrtnn 

bolt,  1  Ohio   8l   601;   Toledo   Bank  s.  Ciilvenit]>  v.  Bouae,  8  WaU.  439;   Wil- 

Bond,  1  Obio  St.  822 ;  Enoop  c.  Piqua  mington  R.  R.  Co.  v.  Beid,  13  Wail.  2S1 : 

Bank,  1  Ohio  SL  603 ;  Milan  and  R.  Flank  Raleigh  and  Oa>toa  B.  R.  Co.  r.  Reid,  13 

Road  Co.  G.  Htuted,  8  Oiiio  St.  578 ;  Pis-  Wall  289 ;  Humphrey  v.  Feqau,  16  Wall, 

cataqaa  Bridge  v.  H.  B.  Bridge,  7  N.  H.  244 ;   Paciflc   R.  R.  Ca  «.  Magnira,  30 

86;  Brewiter  r.  Hongh,  ID  N.  H.  138;  Wall.  S6;  New  Jencjt  v.  Yard,  96  U.  S. 

Backns  u   Lebanon,  11  N,  H.  19;  Thorpe  104 ;  Famngton  d,  Tennewee,  96  n.  8. 

V.  R.  4 B.  R.  R.  Co.,  27  Vt.  140 ;  Brainard  679;  Univeraitj  o.  Illinoia,  99  U.  8.309, 

p.  Colcheater,  SI  Conn,  407 ;  Mott  r.  Penn-  See  also  Atwater  u.  Woodbridge,  6  Coon. 

■yWania  R.  R.  Co..  30  Penn.  St.  9 ;  Ba*t  823 ;  0*bonie  n.  Humphrey,  7  Conn.  3S6 ; 

Saginiir  Salt  Manaf.  Co.  v.  Baat  Saginaw,  Porker  v.  Bedfleld,  10  Conn.  490 ;  L«a. 

10  Mich.  259;  West  Wig.  R- Co.  p.  Super-  don  v.  Litchfleld,  11  Conn.  261;  Uenick 

Ti»orofTrempele»uCo..36Wi».257.2M;  v.  Bandolph.  18  Vt  625;  Annington  v. 

Attomej-Geneml  v.  Chicago,  4c.  R.  B-  B'"Tet.  16  ^t-  "6 ;  OTJonnell  r.  Baihy. 

Co.,  86  Wi,.  425.  572,     See  al«i  the  d!^  2*  Mi".  886 ;  St.  Paul,  4o.  R.  B.  Co.  ». 

■enling  opinion  o(  Mr,  Juitlce  Mfl/fl",  in  P^d'er,  14  Minn.  297  ;  Grand  Gnlt  R.  R. 

Waihington  UniyersltT  »  Ronse.  8  Wall.  Co.  ".  Buck,  63  Mim,  246 ;  Central  R.  R. 

489,  441.  in  which  the  Chief  Jn«ice  and  Co.  v.  Slate,  54  Ga.  401 ;  St.  Lonia,  Ac. 

Jnitice  FiWrf  concnrr«d.     Alwi.  Baleigh,  B-  B-  Co.  v.  Loftin,  80  Ark.  693. 
4c.  R.  R.  Co.  p.  Reid,  64  N.  C.  166.  »  Chriit    Church   e.   PhiUdelpliia.  24 

«  New  Jersey  e.Wilinn,  7  Crunch,  IM:  How.   800;    Brainard  v.   Colcheiter.   31 

Oordonp.  Appeal  Ta:t  Court.  8  How,  188;  Conn.  407.     See  also  Commonwealth  v. 

PiquaBankP.  Knoop-lBHow.  S69:Ohio  Bird,  12  MajB.  442;  Dale  p.  Tlie  Go*. 

rjfe  and  Truit  Co.  >:  Dehnlt.  IB  How.  emor,  8  Stew.  387.     If  an  exemption  from 

416:   Dodge  p.  Woohey.  18  How.  831;  UiationeniiU  in  anyraise.it  mmt  be  tha 

Mechanics'  and  Traders'  Bank  n.  Debolt,  tesolt  ol  a  deliberate  intention  to  relio- 

18  How.  880;  Mechanics'  and  Traders'  quish  this  prerogaHre  of  sovereignty.  dl»- 

Bank  E.  Thomas.  18  How.  SB4 ;  McGee  p.  tlnctly  manifested.    Eaaton  Bank  p.  Com- 

Uathli,  4  Waa  148 ;  Home  of  the  Friend-  monir«alUi,  10  Fean.  St  460 ;  ProTideiKM 
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it  ia  but  reasonable  that  the  exemption  be  constnied  vith  strict- 
ness.^ 

The  power  of  the  legislature  to  preclude  itself  in  any  CRse  from 
ezeroising  the  power  of  eminent  domain  is  not  so  plaialy  decided. 
It  must  be  conceded,  under  tbe  authorities,  that  the  State  may 
grant  exclusive  franchises,  — like  the  right  to  construct  the  only 
TsUroad  which  shall  be  built  between  certain  termini;  or  tbe  only 
bridge  which  shall  be  permitted  over  a  river  between  specified 
limits ;  or  to  own  the  only  ferry  which  shall  be  allowed  at  a  cer- 
tain point,^  —  but  the  grant  of  an  exclusive  privilege  will  not  pre- 
vent the  legislature  from  exercising  the  power  of  eminent  domun 
in  respect  thereto.  Franchises,  like  every  other  thing  of  value, 
and  in  the  nature  of  property,  within  the  State,  are  subject  to  this 
power ;  and  any  of  their  incidents  may  be  taken  away,  or  them- 
selves altogether  annihilated,  by  means  of  its  exercise.'  And  it 
is  believed  that  an  express  i^eement  in  the  charter,  that  the 
power  of  eminent  domain  should  not  be  so  exercised  as  to  impair 
or  affect  the  franchise  granted,  if  not  void  as  an  agreement  be- 
yond the  power  of  the  legislature  to  m^e,  must  be  considered 
as  only  a  valuable  portion  of  the  privilege  secured  by  the  grant, 
and  as  such  liable  to  be  appropriated  under  the  power  of 
eminent  dommn.  The  excliiaiveness  *of  the  grant,  and  [*  282] 
the  agreemeut  against  interference  with  it,  if  valid,  con- 
stitute elements  in  its  value  to  be  taken  into  account  in  assessing 
compensation  ;  but  appropriating  the  franchise  in  such  a  case  no 
more  violates  the  obligation  of  the  contract  than  does  the  appro- 
priation of  land  which  the  State  has  granted  under  an  express  or 

BMikv.Bimngi,4PeL614;  ChriitChurcfa  U.  8.  S4S;  BaUwa;  Co.  v.  FhlbuMpbU, 

t>.  Philadelphia,  21  How.  800;  Oilraan  v.  101  U.  8.  G28. 

ShebDjsan,  2  BUck,  GIO ;  Herricks.  Ran-         i  We«(  lUver  Bridge  Co.  b.  Dtx,  IS 

dolph,   18  Tt.   G2& ;   East   Saginaw   Salt  Vt.  446,  and  «  How.  607  ;  Binghamton 

Kannf.  Co.  v.  Eait  Saginaw,  IB  Mich.  Bridge  oue,  S  Wall.  61 ;  Shorter  d.  Bnitth, 

259;  s.  0.  in  error,  13  WaU.  878;  People  e  Ga.  617  ;   PlacaUqua  Bridge  v.  N.  H. 

V.  Bapet,  36  N.  Y.  620;  People  v.  Com-  Bridge,  7  K.  H,  S6;  Boaton  Water  Power 

■niulonen  of  Taxei,  47  N.  T.  501 ;  Lord  Co.  v.  Boaton  and  Worveiter  B.  R  Co., 

B.  litchOeld,  S6  Conn.  116;  t.  c.  4  Am.  28  I^ck.  360;  Boaton  and  Lowell  R.  R. 

Bep.  41;  &ri»  Raiiwaj  Co.  i>.  Common-  v.  Salem  and  Lowell  R.  R,  2  Gnj,  1; 

wealth,  66  Penn  SL  84 ;  i.  c.  6  Am.  Rep.  Coatar  t>.  Bmih,  25  Wend.  628 ;  Callbnii* 

851 ;  Bndlej  v.   McAtee,  T  Bnah,  667  ;  Telegraph  Co.  k.  Alt*  Telegiapb  Co.,  23 

1.  o.  8  Am.  Rep.  SCO;  North  MlswMiri  Gal.  SS8. 

R.  B-Co,  t>.  H^nire,  49  Mo.  400;  t.  o.         ■  Hatter  of  Kerr,  42  Barb.  119;  En- 

8  An.  Rep.  141 ;  IlUnoia  Cent.  &  R.  Co.  Held  Toll  Bridge  Co.  v.  Hartford  and  N.  H. 

».  Irrin,  72  lU.  463.  R  R.  Co.,  17  Conn.  40.  461 ;  Wert  BlTor 

<  See   Cooley  on  Tintlon,  146,  and  Bridga  Co.  i>.  Diz,  1ft  Vt.  416,  ud  0  Bow- 

eaaea  dted.    Hoge  «.  iUUiMd  Co^  BO  GOT- 
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implied  i^reemeDt  for  quiet  enjojment  by  the  grantee,  bat  wbicb 
nevertheless  may  be  taken  when  the  public  need  rec[nires.^  All 
granta  are  aubjeet  to  this  implied  condition ;  and  it  may  veil  be 
worthy  of  inquiry,  whether  the  agreement  that  a  franchise  granted 
shall  not  afterwards  be  appropriated  can  have  any  other  or  great«r 
force  than  words  which  would  make  it  an  exclusive  franchise,  but 
which,  notwithstanding,  would  not  preclude  a  subsequent  grant 
on  making  compensation.'  The  words  of  the  grant  are  as  much 
in  the  way  of  the  grant  of  a  conflicting  franchise  in  the  one  cue 
as  in  the  other. 

It  has  also  been  intimated  in  a  very  able  opinion  that 

[*  288]    the  *  police  power  of  the  State  could  not  t>e  alienated 

even  by  ezpiess  grant.'    And  this  opinion  is  supported 

>  AlabanM,  ic  R.  R.  Co.  c.  Keaney,  State,  ud  to  make  cootracti  of  Mrrice, 
SQ  Ala.  SOT;  Baltimore,  Ac. Turnpike  Col  or  of  pmt;ha*e  and  mIc,  or  Uie  like. 
B.  Union  B.  R.  Co,  Se  Md.  224 ;  Eattera  Fowen  of  the  former  clau  are  eaaential 
R.  R.  Co.  V.  Boiton,  Ac.  R.  R.  Co.,  Ill  to  the  constitution  of  tocletj,  a*  without 
Mau.  12&;  a.  a  15  Am.  Rep.  13.  That  them  no  political  community  can  well 
property  has  been  acquired  by  a  corpora-  ekiil ;  and  neceiiity  require!  that  Ihej 
tion  under  the  right  of  eminent  domain  ii  should  continue  unimpaired.  They  are 
DO  reaaoD  against  a  further  appropriation,  intnuted  to  the  legislature  to  be  exer- 
Chicago,  &c.  R.  R.  Co.  o.  Lake,  71  III.  ciaed,  not  to  be  bartered  away ;  and  it  is 
333;  Peoria,  Ac.  R.  R.  Co.  s.  Peoria,  &c.  inditpensable  tbal  each  legislature  should 
Co.,  6a  m.  174;  N.  T.  Central,  &&  B.  R.  assemble  with  the  same  measure  uf  bot- 
Co.  E.  Gas  L[ght  Co.,  63  N.  T.  326 ;  Eaat-  ereign  power  which  was  held  by  it«  pre- 
en R.  R  Co.  r.  Boston,  &c.  R.  R.  Co.,  decetaora.  Any  act  of  the  legislature  dis- 
111  Hais.  126.  abling  itself  from  the  fhtnre  exercise  of 

*  Hr.  Qreeuleaf,  In  a  note  to  bia  edi-  powen  intnuted  to  it  for  the  public  good 
tion  of  Cniiae  on  Real  Property,  Vol.  II.  mntt  be  void,  being  in  effect  a  coTenaot 
p.  67,  aayt  upon  tbis  sul^ect :  *'  In  regard  to  desert  Its  panunount  duty  to  the  whole 
to  the  position  that  the  grant  of  the  tnn-  people.  It  ii  therefore  deeoted  not  com- 
chiae  of  a  ferry,  bridge,  turnpike,  or  rail-  petent  lor  a  legislature  to  coTenant  that 
road  ia  In  Its  naturo  eidusiTa,  so  that  it  will  not,  under  any  circumslancea,  open 
the  State  cannot  interfere  with  It  by  the  another  arenne  for  the  public  travel  with- 
creation  of  another  similar  franchise  tend-  in  certain  limits,  or  In  a  certain  Eerm  of 
Ing  materially  to  impair  its  raloe.  It  is  time ;  such  coveoanl  being  an  alienalion 
with  great  deference  aubmitted  that  an  of  porereign  powen,  and  a  riolatlon  of 
important  distiactian  should  be  obserred  public  duly."  See  also  Bedfield  on  Bail- 
between  those  powers  of  goTeniment  ways  (3d  ed.),  VoL  I.  p.  2&S.  That  the 
which  are  essential  attributes  of  sotbt-  intention  to  relinquiib  the  right  of  emi- 
dguty.  indi^enaable  to  be  always  pre-  nent  domain  Is  not  to  be  presumed  in  any 
•erred  in  fbll  rigor,  such  as  the  power  legiilatiTe  gnuit,  see  People  «.  Mayor,  &c. 
to  create  reTenne*  for  public  purposes,  of  New  Tork,  Si  Barb.  102;  Ulinoi*  and 
to  provide  for  the  common  defonce,  to  Michigan  Canal  d.  Chicago  and  Rock  b- 
provide  safe  and  convenient  way*  for  the  Und  Hailroad  Co.,  11  111.  814;  Easlem 
public  neceiiity  and  convenience,  and  to  R.  R.  Co.  «,  Boston,  Ac.  R.  B.  Co.,  Ill 
take  private  property  for  public  uses,  and  Mais.  12G ;  a.  c.  IG  Am.  Rep.  13 ;  Tum- 
the  like,  and  thoN  powers  which  are  not  pike  Co.  •>.  Union  R.  R.  Co.,  36  Md.  224. 
thnt  eiaential,  such  as  the  powerto  alien-  '  "  We  think  the  power  of  the  leglsia- 
ata  the  lands  and  other  property  of  the  tun  lo  OMitnt  azitdng  railways  in  this 
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by  those  cases  vhere  it  has  been  held  that  licenses  to  make  use 
of  proper^  in  certain  modes  may  be  revoked  by  tha  State,  not- 
withstanding they  may  be  connected  with  grants  and  based  upon 
a  consideration.'    But  this  subject  we  shall  recur  to  hereafter. 

It  would  seem,  therefore,  to  be  the  prevailing  opinion,  and  one 
based  upon  sound  reason,  that  the  State  cannot  barter  away,  or 
in  any  manner  abridge  or  weaken,  auy  of  those  essential  powers 
which  ore  inherent  in  all  governnients,  and  the  existence  of  which 
in  full  vigor  is  important  to  the  well-being  of  organized  society ; 

T«ipect  maj  be  found  in  the  general  con-  T  Cow.  849 ;  Stete  i>.  Sterling,  8  Ho.  697 ; 
trot  over  the  poUce  ol  the  eoDntiy,  which  Hlni  v.  Bute,  1  Ohio  St.  15;  Gaidar  tr. 
reaidea  io  the  law-makiDg  power  Id  all  Kurb;,  6  Gray,  697;  Brimmer  v.  Boaton, 
free  Sutei,  and  which  ii,  hy  the  flfih  ar-  102  Haw.  19.  The  power  of  the  Sule, 
tide  of  the  Bill  of  Rights  of  thia  State,  after  granting  licenie*  for  the  lale  of  li- 
ezpmalj  declared  to  realde  perpetually  qoort  and  receiflng  feet  therefor,  to  re- 
Mid  inalienaUj  in  the  tegiilature,  which  roke  the  liceniei  by  a  general  law  forbid- 
ia  perbapi  do  more  than  the  enandation  ding  aalei,  hai  been  denied  in  lome  caaee. 
of  a  general  principle  applicable  to  all  See  Stale  s.  Phalen,  3  Harr.  Ml;  Adam* 
free  Stale* ;  and  which  uannot  therefore  b.  Hachelt,  27  If.  H.  2Bfi;  Boyd  v.  Sute, 
be  Tiolated  ao  ai  to  depriva  the  legiala-  36  Ala.  829.  But  there  is  no  doubt  thii  it 
tore  of  the  power,  eren  by  eiprew  grant,  entirely  uompelent.  Freleigh  v.  Stale,  8 
Io  Miy  mere  public  or  private  corpora-  Mo.  SOfl;  Stale  o.  Sterling,  8  Mo.  097; 
tion.  And  when  the  regulation  of  the  Calder  d.  Eorby,  SGray,  597;  Met.  Board 
police  of  a  city  or  town,  by  general  ordi-  of  Excise  i:.  Bsrrie,  Si  N.  T.  B6T;  Bslti- 
nuKsi,  is  gifen  to  lach  towni  and  citiei,  more  d.  Clnnet,  28  Md.  449 ;  Fell  v.  Stats, 
and  the  regulation  of  their  own  internal  42  Md.  71 ;  e.  o.  20  Am.  Bep.  83 ;  Coin- 
police  i*  gifen  to  railroadi,  to  be  carried  monweallb  ■>.  Brennan,  108  Ma**.  70; 
Into  effect  by  tlieir  by-lawi  and  other  McKinney  d.  Salem,  77  Ind.  213;  Beer 
nsnUUioni,  it  ia,  of  conree,  alwayi,  in  all  Company  o.  Maaaachuaetti,  07  U.  S.  26. 
nicfacaw»,aabje<:t  to  the  laperior  control  Compare  Slate  u.  Cooke,  24  Minn.  247; 
of  the  legiaUture.  That  ia  a  reiponeibjl-  Pleuler  v.  Slate,  11  Neb.  547.  A  mei^ 
itjr  which  tegialatnret  cannot  dlveit  them-  chant's  licenee  may  be  reroked  by  a  po- 
■dTeiof.  if  they  would."  TEiorpe  v.  R.  A  Lee  regulation  inconsistent  with  iL  Stale 
B.  B.  R.  Co.,  27  Vt  140, 149,  per  Rtdfield,  v.  Burgoyne.  7  Lea,  178.  Grants  of  the 
Ch.  3.  See  alto  Indianapolis,  Ac  R.  R.  rigiit  to  establish  lotteries  are  mere  priv- 
Co.  m.  Eerchaval,  16  Ind.  94 ;  Ohio,  &c.  ileges.  and  ai  such  are  revocable.  Baa« 
R.  B.  Co.  D.  U'Clelland,  26  UL  lie.  See  d.  NaahTiUe.Meig>,421;  *.o.88  Am.Dec. 
State  tr.  Hoyet,  47  Me.  189,  on  the  same  164;  State  v.  Morris,  77  N.  C.  612;  Storw 
sail^ect.  In  Bradley  e.  HcAlee,  7  Both,  ■>.  Hiwiuippi,  101  U.  S.  814.  In  shor^ 
087 ;  s.  c.  3  Am.  Rep.  809,  it  was  decided  the  Bute  cannot  by  any  legisIatiMi  Irre- 
tlwt  a  provision  in  a  city  charier  that,  Tocably  hamper  itself  in  the  exerciae  of 
■fter  the  drat  Improvement  of  a  street,  re-  ill  police  power.  Toledo,  &&  R  R.  Co. 
p«irB  shoald  be  made  at  the  expense  of  ti.  JacksonTJtle,  67  Bl.  87 ;  Chicago  Pack- 
the  city,  was  not  a  oontract ;  and  on  its  ing  Co.  d.  Chicago,  8B  Ul.  2-21 ;  Beer  Cora- 
i«p««l  a  lot  owner,  who  had  paid  for  the  pany  v.  Maaaachuaetta,  97  U.  S.  26 ;  Fer- 
improvement,  might  have  hii  lot  asaesaed  tiliiing  Co.  et.  Hyde  Park.  ST  U.  S.  660 1 
lur  tbe  repain.  Compare  Eammett  v.  Stone  v.  Miasia>ip|ri,  101  U.  S.  BU;  Peo- 
niUadelphia,  66  Penn.  St.  146;  i.  c.  3  pie  b  Commisaionera,  69  N.  T.  92.  No 
Am.  Rep.  816-  doubt  if  a  license  is  revoked  for  which 
>  See,  npoo  this  inbject.  Brick  Pre*,  the  Stale  has  collected  money,  good  faith 
byterian  Chorch  v.  Mayor,  &&  of  New  would  require  that  the  money  be  t»- 
TflKk,  6Cow.  eSSi  Taodeilnltv.  Adanu,  tamed.    Him  v.  State,  1  Ohio  St  16. 
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and  that  any  oontncts  to  that  end  are  Toid  apoa  general  prin- 
ciples, and  cannot  be  saved  from  iuTalidity  by  the  proviuon  of 
the  national  CoDBtitution  now  ondet  conaideration.  If  the  lax 
cases  are  to  be  regarded  as  an  exception  to  this  statement,  the 
exception  is  perhaps  to  he  comiidered  a  nominal  rather  than  a  real 
one,  since  taxation  is  for  the  purpose  of  providing  the  State  a 
revenue,  and  the  State  laws  which  have  been  enforced  as  con- 
tracts in  these  cases  have  been  supposed  to  be  based  upon 
[*  284]  consideration,  '  by  which  the  State  receives  the  bene- 
fit which  would  have  aocraed  from  an  exercise  of  the 
relinquished  power  in  the  ordinary  mode. 

Exclntive  Priniegei.  Under  the  rulings  of  the  federal  Supreme 
Court,  the  grant  of  any  exclusive  privilege  by  a  State,  if  lawfully 
made,  ia  a  contract,  and  not  subject  to  be  recalled.^  As  every 
exclusive  privilege  is  in  the  nature  of  a  monopoly,  it  may  at  some 
time  become  a  question  of  interest,  whether  there  are  any,  and 
if  80  what,  limits  to  the  power  of  the  State  to  grant  them.  In 
former  times,  such  grants  were  a  favorite  resort  in  England,  not 
only  to  raise  money  for  the  personal  uses  of  the  monarch,  but  to 
reward  favorites ;  and  the  abuse  grew  to  such  enormous  mt^ni- 
tude  that  Parliament  in  the  time  of  Elizabeth,  and  again  in  the 
time  of  James  I.,  interfered  and  prohibited  them.  What  is  more 
important  to  ua  is,  that  in  1602  they  were  judicially  declared  to 
be  illegal.*  These,  however,  were  monopolies  in  the  ordinary  oo- 
cupatioufi  of  life ;  and  the  decision  upon  them  would  not  affect 
the  special  privileges  most  commonly  granted.  Where  tlie  grant 
is  of  a  franchise  which  would  not  otherwise  exist,  no  question  can 
be  made  of  the  right  of  the  State  to  make  it  exclusive,  unless  the 
constitution  of  the  State  forbids  it ;  because,  in  contemplation  of 
law,  no  one  is  wronged  when  he  is  only  excluded  from  that  to 
which  he  never  had  any  right.  An  exclusive  right  to  build  and 
maintain  a  toll  bridge  or  to  set  up  a  ferry  may  therefore  be 
granted  ;  and  the  State  may  doubtless  limit,  by  the  requirement 
of  a  hcense,  the  number  of  persons  who  shall  be  allowed  to  en- 
gage in  employments  the  entering  upon  which  is  not  a  matter  of 
common  right,  and  which,  because  of  their  liability  to  abuse,  may 
require  special  and  extraordinary  police  supervision.  The  busi- 
ness of  selling  intoxicating  drinks  and  of  setting  up  a  lottery  are 
■  DtKf  D.  AlUiB,  11  B«p.  84 
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illufltratioiis  of  sach  employments.  But  the  grant  of  a  monopoly 
in  one  of  the  ordinary  and  necessary  occtipatione  of  life  must  be  as 
clearly  ill^al  in  ihia  country  as  in  England  ;  and  it  would  be  im- 
possible to  defend  and  sustain  it,  except  upon  the  broad  ground 
that  the  legislature  may  control  and  regulate  the  ordinary  em- 
ployments, even  to  the  extent  of  fixing  the  prices  of  labor  and 
of  commodities.  As  no  one  pretends  that  the  legislature  possesses 
such  a  power,  and  as  its  existence  woold  be  wholly  inconsistent 
with  regulated  liberty,  it  most  foUow  that  lawful  grants  of  spe- 
cial privileges  must  be  oonfined  to  cases  where  they  will  take 
from  citizens  generally  nothing  which  before  pertained  to  them 
M  of  common  right.* 

Chang»»  in  the  Q-enend  Lawt.  We  have  said  in  another  place 
that  citizens  have  no  vested  right  in  the  existing  general  laws  of 
the  State  which  can  preclude  tJieir  amendment  oi  repeal,  and  that 
there  is  no  implied  promise  on  the  part  of  the  State  to  protect  ite 
citizens  against  incidental  injury  occasioned  by  changes  in  the 
law.  Nevertheless  there  may  be  laws  which  amount  to  propoei- 
tiona  on  the  part  of  the  State,  which,  if  accepted  hj  individuals, 
will  become  binding  contracts.  Of  this  class  are  perhaps  to  be 
considered  bounty  laws,  by  which  the  State  promises  the  payment 
of  a  gratuity  to  any  one  who  will  do  any  particular  act  supposed 
to  be  for  the  State  interest  UnqueeUonably  the  State  may  re- 
peal such  a  law  at  any  time ;  *  but  when  the  proposition  has  been 
accepted  by  the  performance  of  the  act  before  the  law  is  repealed, 
the  contract  would  seem  to  be  complete,  and  the  promised  gra- 
tuity becomes  a  legal  debt.'  And  where  a  State  was  owner  of 
the  stock  of  a  bank,  and  by  the  law  its  bills  and  notes  were  to  be 
received  in  payment  of  all  debts  due  to  the  State,  it  was  properly 
held  that  this  law  constituted  a  contract  with  those  who  should 
receive  the  bills  before  its  repeal,  and  that  a  repeal  of  the  law 
could  not  deprive  these  holders  of  the  right  which  it  assured. 
Such  a  law,  with  the  acceptance  of  the  bills  under  it,  "  comes 
vithin  the  definition  of  a  contract.    It  is  a  contract  founded  upon 

<  In    Lire-Stock,  Ac   AtMcUtioD    v.         '  Chrid  Chorch    t>.    PhiladelphU,  24 

Cnacent  City,  Ac.  Co.,  commonir  known  How.  800;  But  8>([fn>w  Silt  Huiuf.  Co. 

M  the  SlBDgfatCT-Honae  Cmb,  16  WbIL  S0,  v.  Eut  siginkw,  19  Mich.  269;  a.  o.  2 

the  gnat  of  ui  Bxeluive  priTUege  in  Am.  Rep.  82,  and  13  WalL  873. 
•laagfaleriog  cattle  In  the  Tk:ia!t7  of  New         ■  People  e.  Anditor-Oenerel,  9  Hich. 

Orleeni  wm  upheld  u  an  exenits  ot  the  327.     See  Montgomery  v.  Kanon,  16  Gel. 

police  power.  189;  Adame  v.  Palmer,  61  He.  480. 
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a  good  and  valuable  ooosideration,  —  a  conuderatioa  beneficial  to 
the  State ;  aa  Ha  profits  are  increased  b;  sustainiag  the  credit;, 
and  consequently  extending  the  circulation,  of  the  paper  of  the 
bank."! 

'  That  laws  permitting  the  dissolution  of  the  contract  of  niar^ 
rioge  are  not  within  the  intention  of  the  clause  of  the  Cooatitu- 
tioD  under  discussion,  has  been  many  times  affirmed*  It  has 
been  intimated,  however,  that,  so  far  as  property  rights  are  con- 
cerned, the  contract  must  stand  on  the  same  footing  aa  uiy  other, 
and  that  a  law  passed  after  the  marri^e,  vesting  the  property  in 

the  wife  for  her  sole  use,  would  be  void,  as  impairing 
[*  285]    the  obligation  of  contracts.'    *  But  certainly  there  is  no 

such  contract  embraced  in  the  marri^j^  aa  would  prevent 
the  legislature  changing  the  law,  and  vesting  in  the  wife  solely 
all  property  which  she  should  acquire  thereafter ;  and  if  the  prop- 
erty had  already  become  vested  in  the  husband,  it  would  be  pro- 
tected in  him,  against  legislative  transfer  to  the  wife,  on  other 
grounds  than  the  one  here  indicated. 

"  The  obligation  of  a  contract,"  it  is  said,  "  consists  in  ite  bind- 
ing force  on  the  party  who  makes  it.  This  depends  on  the  laws 
in  existence  when  it  is  made  ;  these  are  necessarily  referred  to  in 
all  contracts,  and  forming  a  part  of  them  as  the  measure  of  the 
obligation  to  perform  them  by  the  one  party,  and  the  right  ac- 
quired by  the  other.  There  can  be  no  other  standard  by  which 
to  ascertain  the  extent  of  either,  than  that  which  the  terms  of 
the  contract  indicate,  according  to  their  settled  legal  meaning ; 
when  it  becomes  consummated,  the  law  defines  the  duty  and  the 
right,  compels  one  party  to  perform  the  thing  contracted  for,  and 
^ves  the  other  a  right  to  enforce  the  performance  by  the  remedies 
then  in  force.  If  any  subsequent  law  aCFect  to  diminish  the  duty 
or  to  impair  the  right,  it  necessarily  bears  on  the  obligation  of  the 
contract,  in  favor  of  one  party,  to  the  injury  of  the  other ;  hence 
any  law  which  in  its  operations  amounts  to  a  denial  or  obstruc- 
tion of  the  rights  accruing  by  a  contract,  though  professing  to  act 
only  on  the  remedy,  is  directly  obnoxious  to  the  prohibition  of  the 

1  Woodruff  V.  Tr«pn»U,  10  How.  190.  Mignire  v.  M«goire,  7  D«n»,  IBl ;  Clwk 

See  Winter  v.  Jonei,  10  Ol  190;  Far-  g.CUrk,  ION.  H.S8D;  Crouiaar.CroDiM, 

roan   e.   Nlchol,   8  Wkll,  44;   Aotoni  b.  64  Pcdd.  8t.' 266;  Ctnon  v.  CKnon,  40 

Wright.  22  Gratt.  88S.  UiM.  &40;  Adanu  r.  Fklmer,  61  Me.  480. 

I  Per  MartlKiU,  Cb.  J..  Dutmouth  Col-         *  Halmei  n.  Holmei,  4  Barb.  2SN). 
Uge  V.  Woodvaid,  4  WhMt.  518,  aZD; 
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ConstitutioD."  '  "  It  is  the  civil  obligation  of  cootraots  which 
[the  Constitution]  is  designed  to  reach;  that  is,  the  obli- 
gation which  is  recognized  'by,  and  resultx  from,  the  law  ["  286] 
of  the  State  in  which  it  is  made.  If,  therefore,  a  contract 
when  made  is  by  the  law  of  thq  place  declared  to  be  illegal,  or 
deemed  to  be  a  nullity,  or  a  nude  poet,  it  baa  no  civil  obligation ; 
because  the  law  in  such  cases  forbids  its  baring  any  binding 
efficacy  or  force.  It  confers  no  legal  right  on  the  one  party,  and 
DO  correspondent  legal  duly  on  the  other.  There  is  no  means 
allowed  or  recognized  to  enforce  it ;  for  the  maxim  is  ex  nudo 
paeto  nan  oritur  actio.  But  when  it  does  not  &11  withia  the  pre- 
dicament of  being  either  illegal  01  void,  its  obligatory  force  is 
coextensive  with  its  stipulations."  ' 

I  McCraeken  v.  Htjwaid,  2  How.  806,  to  th*  UzIdk  power.    Rome  Inl.  Co.  >. 

ei2.     "  The  oblifratioa  of  &  contract  .  .  .  AogaiiA,  98  U.  S.  116;   Heed  d.  BetJI, 

b  the  law  which  bindi  the  psrHei  to  per-  42  UJM.  472;  Coole;  on  Tuatioo,  886, 

fonn  their  «gTeeiiient.     The  law,  then,  and  caeea  cited.      That  a  conititational 

wblcli  h*a  this  binding  obligation  mtiit  cooTention  hu  no  more  power  to  riolat* 

goTsm  and  control  the  contract.  In  ererj  the  obligation  ot  contmcta  than  the  legie- 

tbape  in  whicii  it  i«  intended  to  b««r  upon  lature,  t*  OtiTcr  0.  Memphia,  tc  R.  B. 

it,  whether  it  affecti  its  *alidit;,  conitmo-  Co.,  30  Ark.  126 ;  ante,  p.  '88,  and  ouei 

tioD,  or  djicherge,"     "  It  ii,  then,  the  cited.     A  law  giTing  inlereit  on  debta, 

■ntiniclpal  law  of  the  Stale,  whether  that  which  bore  none  when  contncted,  wae 

be  written  or  unwritten,  which  ia  emphat-  held  void  in  Ooggaat ».  Tumiipeed,  1 S.  C. 

icallj  the  law  of  the  contract  made  wltbin  h.  b.  40 ;  a.  o.  T  Am.  Rep.  23.    Tlie  legit- 

tha  Slate,  and  meit  gorern  It  throoghout,  lature  cannot  authorize  the  compaborjr 

wbmerer  it*  performance  ii  longht  to  be  extinction  of  ground  rents,  on  pajment 

enforced."      (foiAi'i^at,  J.,  la  Ogden  s.  of  a  lum  in  grois.    Palaiiet'*  Appeal,  67 

Saondera.  12  WlMBt.  213,  267, 2&0.    "Aa  Penn.  8L  179;  >.  o.  6  Am.  Bep.  4%.    A 

I  nndcrttand  it,  the  law  of  the  contract  State  law,  diacontlnuing  a  pnblic  work, 

tonni  ita  obligatlaa."     l^mptem,  J.,  ibid,  doei  not  impair  the  obligation  of  ooi>- 

802.    "Tbeobligalianof  the  contract  con-  tractaithecontractorhaving  his  Juit  claim 

•lata  in  the  power  and  eScacj  of  the  law  tor  damages.    Lord  n.  Thomaa,  M  N.  T. 

which  appUei  to,  and  enforcea  perform-  107. 

aooe  of,  the  contract,  or  the  pKjment  of  *  Storj  on  Conat.  {  1B80.  Blare  con- 
aa  eqniTalent  for  non-performance-  The  tract*,  which  were  legal  when  made,  are 
obligation  doe*  not  inhere  and  subaiit  in  not  rendered  inTalid  bj  the  abolition  of 
the  contract  Itself,  pnprio  nii/vre,  but  In  ilarer; ;  nor  can  the  Stale*  make  them 
Um  law  applicable  to  the  contract.  Thi*  rind  bj  their  coiuti  In  lions,  or  den;  rem- 
b  the  sense,  I  tliink,  in  which  the  Conili-  ediea  fbr  their  enforcement.  White  e. 
tvtlon  uses  the  term  '  obligation.' "  Trim-  Hart,  13  WslL  OM ;  Osbom  v.  Nichobon, 
Uc,  J.,  ibid.  818.  And  lee  Van  Banm-  13  Wall.  9bi ,'  Jacowaj  n.  Denton,  S& 
bach  V.  Bade.  9  Wis.  660 ;  Johnson  v.  Hig-  Ark.  611-  An  act  of  indemnilj  held  not 
fin*,8Met-(Ky.)e66;Feopbr.  Inger«>ll,  to  Teltere  a  sheriS  from  his  obtlgation  on 
68  N.  Y.  1.  Requirement  of  a  license  taz  his  offlcial  bond  to  account  for  moneys 
for  permiMioa  to  do  what  a  contract  with  which  had  been  paid  awar  under  mili- 
Uie  cit;  gives  antlioritf  to  do,  wiihont  tary  compniuon.  Stale  i>-  OaUweiler,  49 
'bt,  molestati(»i,  or  hindrance,"  i«  void.  Ho.  17;  a.  o.  8  Am.  Rep.  119.  The  set- 
Stem  V.  HoUle,  4S  Ala.  862;  20  Am.  Rep.  tied  judicial  construction  of  a  sUtule,  *o 
881.    But  Uceoeee  in  general  are  (object  tar  a*  wniract  rigbia  are  tlieieiiiider  an. 


by  Google 


848  ooKSTrrmoNAit  ldotations.  [ch.  ix. 

Snch  being  the  obligation  of  a  contract,  it  is  obvious  that  the 
rights  of  the  parties  in  respect  to  it  are  liable  to  be  affected  in 
many  vajs  by  changes  in  the  laws,  which  it  could  not  have  been 
the  intention  of  the  constitutional  provision  to  preclude.  **  There 
are  few  laws  which  concern  the  general  police  of  a  State,  or  the 
government  of  its  citizens,  in  their  intercourse  with  each  other 
or  with  strangers,  which  may  not  in  some  way  or  other  affect  the 
contracta  which  they  have  entered  into  or  may  thereafter  form. 
For  what  are  laws  of  evidence,  or  which  concern  remedies,  fraods, 
and  peijuries,  laws  of  registration,  and  those  which  affect  land- 
lord and  tenant,  sales  at  auction,  acts  of  limitation,  and  those 
which  limit  the  fees  of  profesuonal  men,  and  the  charges  of 
tavern-keepers,  and  a  multitude  of  others  which  crowd  the  codes 
of  every  State,  but  laws  which  may  affect  the  validity,  construc- 
tion, or  duration,  or  discharge  of  contracts?  "  '  But  the  changes 
in  these  laws  are  not  regarded  as  necessarily  affecting  the  obliga- 
tion of  contracts.  Whatever  belongs  merely  to  the  remedy  may 
be  altered  according  to  the  wiU  of  the  State,  provided  the  altera- 
tion does  not  impair  the  obligation  of  the  contract ;  *  and  it  does 
not  impair  It,  provided  it  leaves  the  parties  a  substantial  remedy, 
according  to  the  course  of  justice  as  it  existed  at  the  time  the 
contract  was  made.' 

qaired,  ti  to  be  dcomed  a  part  of  the  Barb.  SOS,  and  18  N.  T.  SW;  Conkej  v. 

•Utnte  [EMir,  and  enter*  Into  and  become*  Hart,  14  N.  Y.  22 ;  Guild  v.  Bogen,  8 

a  part  of  the  obligation  of  tha  contract ;  Barb.  602 ;   Story  r.  Furman,  26  N.  Y. 

and  no  lubiequent  change  in  conitrac-  214;   Cortell  d.  Ham,  4  Greene  (Iowa), 

tiou  can  be  (uffbred  to  defeat  or  impair  456;  Bcfwarde.  Judd,4  Minii.4S8;  Soift 

the  contract!  already  entered  Into.  Dotig-  D.FIetcher,6  Minn.  660;  Maynei  i*.  Moore, 

Uh  v.  Pike  Countj,  101  U.  S.  6TT,  and  16  Ind.  116;  Smith  d.  Packard,  12  Wit. 

caaet  cited.  STl ;  GroiTenor  r.  Chetler,  48  Me.  369; 

>   Wathinglm,  J.,  In  Ogden  v.  Sannden,  Van  Heataelaer  i.  Ball,  10  N.  Y.  lOD ;  Van 

12  Wheat.  213,  269.     A)  to  the  indirect  Beniielaer  v.  tUyt,  19  N.  Y.  68;  Litch- 

modiflcation  of  contracti  bj  the  operation  field  d.  McComber,  43  Barb.  S8Ss  Paicfaal 

of  polios  laws,  lee  a»ta,  •288,  note ;  peaf,  n.  Pet«z,  7  Tex.  846 ;  Anld  e.  Butcher,  8 

pp.  *6T4-*6S4.     The  taxing  power  con-  Kan.  136;  Ken;on  t>.  Stewart,  44  Penn. 

terred  upon  a  municipal  corporation  ii  not  St.  179;   Clark  e.  Martin,  4S  Penn.  St. 

a   contract   between   It  and   the   State.  209;  Riaon  d.  Farr,  24  Ark.  161;  Olirer 

lUchmond  d.  Richmond,  &c.  R.  R.  Co.,  21  v.  HcClure,  28  Ark.  666 ;  Holland  v.  Dtuk- 

Gralt.  604,  611.    See  pwt,  •292,  note.  enon,41Iowa,8eTi  Chicago  Life  Ina.  Co. 

*  Bronton  e.  Kinzie,  1  How.  811,  SIB,  b.  Auditor,  101  HI.  82;  Walei  r.  Walea, 
per  Taneg,  Ch.  J.  119  Maw.  89;  Sander*  v.  BiUiborough  lo- 

*  Stocking  V.  Hunt,  B  Denio,  274 ;  Tan  lurance  Co.,  44  N.  H.  !S8 ;  Hnnliinger  r. 
Bennibach  e.  Bade,  9  Wi*.  669;  firon*oo  Brock,  8  Grant's  Cases,  MS;  Mechanic*', 
V.  Einiie,  lHi)w.816;  McCrackeni>.  Hay.  tu:-  Bank  Appeal,  81  Conn.  08;  Garland 
ward,  2  How.  608;   Butler  e.  Palmer,  t  ».  Brown'*  Adm'r,  23  Gratt.  1T8. 

Hill,  824 ;  Van  BeniMlaer  v.  Sajder,  9 


by  Google 


GH.  IZ.]         FEDEBAL  PBOTEOTIOK  TO  PEBBOIT,  ETO.  849 

*  Changet  in  Remedie*.  It  has  accordingly  been  held  [*  287] 
that  laws  changing  remedies  for  the  enforcemeDt  of  legal 
coDtracts,  or  abolishing  one  remedy  where  two  or  more  existed, 
may  be  perfectly  valid,  even  thoagh  the  new  or  the  remaining 
remedy  be  less  convenient  than  that  which  was  abolished,  or  less 
prompt  and  speedy.* 

*'  Without  impairing  the  obligation  of  the  contract,  the  remedy 
may  certfuoly  be  modified  as  the  wisdom  of  the  nation  shall 
direct."^  To  take  a  strong  instance:  although  the  law  at  the 
time  the  contract  is  made  permits  the  creditor  to  take  the  body 
of  bis  debtor  in  execution,  there  can  be  no  doubt  of  the  right  to 
abolish  all  laws  for  this  purpose,  leaving  the  creditor  to  big 
remedy  against  property  idooe.     "Confinement  of  the  debtor 

I  Ogden  D.  Sanndert,  12  Wheat.  213i  ing  a  lien  niaj  be  clianged  before  it  hat 

Been  v.  Haughton,  9  Pet,  3Z9i  Tennee-  actiull;  attached,   'Whitehead  t^.  Latham, 

•ee  v.  bleed,  B6  U.  S.  89 ;  Bumgardner  v.  88  N.  C.  282.    The  obligation  of  the  con- 

Circnit  Court,  4  Mo.  fiO ;  Tarple;  d.  Ha-  tract  it  not  impaired  if  a  lubetanlial  rem- 

mer,  17  Hiss.  310 ;  Daoki  v.  Qasckenbash,  eAy  remaiiiB.    Richmond  n.  Richmond,  Ac. 

1  Denio,  128,  8  Deoio,  694,  and  1  N.  T.  R.  B.  Co.,  21  Gratt.  611.     See  Mabrj  v. 

139;Bron(oiiB.Newbeir}',2Doug.(Mich.)  Baxter,  11  Heitk.  662;  Edwardi  i.  Kear^ 

SSiBockwellv.  Hubbell'iAditi'n.2Doug.  le?,  06  U.  S.  695 ;  Baldwin  r.Kewark.SS 

{Uich.)19T;  ETant  0.  Montgomery,  4  W.  N.J.  168;  AuguiU  Bank  n.  Augusta,  49 

*  S.  21s  i  Hdlowaf  u.  Slierman,  12  Iowa,  Me.  E07 ;  Thistle  v.  Frostbnrr  Coal  Co., 

SS2,-  Spi^ecker  e.  Wakeley,  11  Wis.  432;  10  Md.  129.     It  is  competent  to  provide 

Smith  V.  Packard,  12  Wii.  STl ;  Porter  b.  ^y  lair  that  all  mortgages  not  recorded 

Haiiner,  GO  Ho.  864 ;  Morse  c.  Goold,  11  by  a  day  speciSed  shall  be  Toid.     Vaooe 

N.  T.  281 ;  Penrose  a.  Erie  Canal  Co.,  56  v.  Tance,  S2  Ia.  Ann.  186. 
Penn.  St.  46 ;   Smith  v.  Van  Gilder,  20         Where  the  indiridual  liability  of  offl- 

Ark.  627 ;  Coosa  Birer  St  B.  Co.  v.  Bar-  cera  or  stockholder*  In  a  corporation  Is  a 

cl«y,ao  Ala.  120;  Baldwin  f.  Newark,  88  part  of  the  contract  iUelf,  it  cannot  be 

N.  J.  158 :  Moore  d.  State,  43  N.  J.  203 ;  changed  or  abrogated  ai  to  existing  debt*. 

Newark  Sarings  Bank  f.  Fonnan,  88 N.  J.  Hawthorne  n.  Calef,  2  Wall.  10;  Coming 

Eq.  436 ;   Simpeon  v.  Sarings  Bank,  56  c.  McCallongh,   t   N.    T.   47  ;    Story  n. 

M.  H.  486.  rtinnao,  26  M.  T.  214;  Norri*  v.  Wtfli*. 

■  Stnrge*  e.  Crowninahield,  4  Wheat  *h«ll,  84  Hd.  494 ;  Drown  n.  Hitchcock,  86 

122,  BOO,  per  MartkaU,  Ch.  J.;  Ward  1  Ohio  St.  667;  Providence  Saring*  Instt 

farwell,  97  BL  69a    A  statute  allowing  Into  v.  Skating  Rink,  62  Mo.  4ii2;   St 

the  defence  of  want  of  consideration  in  a  Lonis,  &c.  Co.  v.  Harbine,  S  Mo.  App,  184. 

wled  Instrameat  preTionily  given  doe*  But  where  it  1*  iropoeed  u  a  penalty  iat 

Dot  Tlolate  the  obligation   of  contracts,  f^nre  to  perform  some  corporate  or  etat- 

Willisins  r.  Hsitwe,  27  Iowa,  251.     See  ntory  duty,  it  stand*  on  the  tboting  of  all 

farther  Fanons  v.  Caeey,  28  Iowa,  431 ;  other  penalties,  and  may  be  revoked  in 

Curtis  r.  Whitney,  18  Wall.  68;  Cook  e.  the  discretion  of  the  lefnilatnra.     Union 

Gregg,  46  N.  T.  439.     A  statutory  Judg-  Iron  Co.  e.  Kerce,  4  Biss.  327 ;  Bay  City, 

■Dent  lien  may  be  taken  away.     Watson  Ac.  Co.  «.  Anstin,  21  Mich.  390:  Breitnng 

•.  H.  T.  Centnl  R.  R.  Co.,  47  N.  T.  IS7 ;  v.  Lindaner,  87  Mich.  21T ;   Gregory  v. 

Woodbory  c.  Grime*,  1  Col.  lOO.     Omira,  DenTer  Bank,  8  Col.  332.    Bee  Coffln  v. 

Onim  f.  Barry,  15  Wait,  610.    It  maybe  Rich,46  He.G07;  Weidenger  *.  Spraanoe, 

•Xtended  before  it  faaa  expired.    Ellii  t.  101  HL  S7& 
Jraea,  51  llo.  180.    Tha  mode  of  perftct- 
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may  be  a  puDisbmeuC  Cdf  Dot  peiforming  his  contract,  or  may  be 
allowed  as  a  roeaas  of  induciog  him  to  perfonn  it.  But  the  State 
may  refuse  to  inflict  this  punishment,  or  may  withhold  this  means, 
and  leave  the  contraot  in  full  force.  Imprisonment  is  no  part  of 
the  contract,  and  simply  to  release  the  prisoner  does  not  impair 
the  obligation."  '  Nor  is  there  any  coDstitational  objection  to 
such  a  modification  of  those  laws  which  exempt  certain  portions 
of  a  debtor's  property  from  ezecutioD  as  shall  increase  the  exemp- 
tions to  any  such  extent  as  shall  not  take  away  or  substantially 
impair  the  remedy,  nor  to  the  modifications  being  made  applicable 
to  contracts  previously  entered  into.  The  State  "  may,  if  it 
thinks  proper,  direct  that  the  necessary  implements  of  agricaltiire, 
or  the  tools  of  the  meohanic,  or  articles  of  necessity  in  household 
furniture,  shall,  like  wearing-apparel,  not  be  liable  to  execution 
on  judgments.  Regulations  of  this  description  have  always  been 
considered,  in  evety  civilized  commanity,  as  properly  belonging 
to  the  remedy,  to  be  exercised  or  not,  by  every  sovereignty, 

according  to  its  own  views  of  policy  and  humauity. 
[*  288]    It  *  must  reside  in  every  State  to  enable  it  to  secnre  its 

citizenu  from  unjust  and  harassing  litigation,  end  to  pro- 
tect them  in  those  pursuits  which  are  necessary  to  the  existence 
and  well-being  of  every  community."  *  But  a  homestead  exemp- 
tion law,  where  none  existed  before,  cannot  be  applied  to  contracts 
entered  into  before  its  enactment ; '  and  in  several  recent  cases 
the  authority  to  increase  exemptions  and  make  them  applicable  to 
existing  contracts  has  been  alt(^ether  denied,*  on  the  ground  that, 

'  Sturgci  V.  CrowiiiiMhield,  4  WbeM.  Cnilo  o.  Donglu,  8  Kan.  128 ;  Hkxej  v. 

122.  per  MarAaa,  Ch.  J. ;  Huon  v.  Hule,  Lojal,  38  G».  &3I ;  Hardeman  f.  Doirner, 

ISWIisRt.STOi  Beenn.  HkUglilaii.gPet.  SOOa.  4S6;  Hill  r.  Keuler,  68  N.  C.  437; 

829;   Pennimsn'i  Cue,  lOS  n.  8.  714;  Parle;  d.  Dowe,  46  Ala.  824;  Sneidern. 

Sommrti  p.  JohaaoD,  4  Yt  278;  a.  o.  34  Heidelberger,46  Ala-lSS;  /■■  re  Kenned  j, 

Am.  Dec  601 ;  Ware  d.  HUler,  9  S.  C.  18 ;  2  B.  C.  216 ;  Harlin  t>.  Hugliet,  67  N.  C. 

Bron«oni>.Ne<rben7,2Daag,(Mlch.)3S;  2B8;  HauU  r.  Vaaghii,4Ci  AU.  134;  Brei- 

Haier  i>.  Lojal,  88  Oa.  GSl.     A  apecial  tung  v.  Lindaiier,  87  Mich.  217 ;  Coleman 

act  admitiing  a  party  impritoned  on  a  v.  Ballaiidl,  22  Bfinn.  144. 

Jadgmeot  for  lort  la  take  the  poor  debt-  »  Ounn  b.  Barry,  16  Wall.  610;  Gd- 

ora'   oath  wai    luitained    in    Hatter  of  wardi  v.  Keaney,  90  U.  S.  fi96;  Rome- 

Nlcholi,  8  K.  I.  60.  itcad  Caiei,  22  Gratt.  266 ;    I^iiley  b. 

■  Bronaon  i>.  Kinzie,  1  How.  811,  816,  Pfaipp*,  49  Mil*.  190.    It  may,  howerer, 

per  TtDtey,  Ch.  J. ;  Rockwell  v.  Hubltell't  be  made  applicable  to  pteTioui  rights  o( 

Adm'n,  2  Doug.  (Mich.)  197;  Quacken-  •ctloii  for  torti.   Parker  d.  Sara ge,  6  Lea, 

bmh  V.  Daoki,  1  Denlo,  128. 3  Dento,  694,  tOS. 

andlN.T.  129;  Monev.Ooold.ll  N.T.  «  JohnaoD  «.  Fletcber,  64  Hit*.  GSB; 

881;  Sprecker  i>.  Wakeley,  11  Wia.  482;  1.0.28  Am.  Bep.S88;  WUtoii  n.  Brown, 
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■while  profeasedly  operating  upon  the  remedy  oaly,  they  in  effect 
impfur  the  obligation  of  the  contract.^ 

And  IswB  which  change  the  rules  of  eyidence  relate  to  the 
remedy  only;  and  while,  as  we  have  eLsewhero  shown,  such  laws 
may,  on  general  principles,  be  applied  to  existing  causes  of  action, 
BO,  too,  it  is  plain  that  they  are  not  precluded  from  such  appHca- 
tion  by  the  constitutional  clause  we  are  considering.'  And  it  has 
been  held  that  the  legislature  may  even  take  away  a  common-law 
remedy  altogether,  without  substituting  any  in  its  place,  if  an- 
other and  efficient  remedy  remains.  Thus,  a  law  abolishing 
distress  for  rent  has  been  sustained  as  applicable  to  leases  in 
force  at  its  passage  ; '  and  it  was  also  held  that  an  express  stipu- 
lation in  the  lease,  that  the  lessor  should  have  this  remedy,  would 
not  prevent  the  legislature  from  abolishing  it,  because  this  was 
a  subject  concerning  which  it  was  not  competent  for  the  parties 
to  contract  in  such  manner  as  to  bind  the  hands  of  the  State.  In 
the  language  of  the  court:  "If  this  is  a  subject  on  which  parties 
oan  contract,  aod  if  their  contracts  when  made  become  by  virtue 
of  the  Constitution  of  the  United  States  superior  to  the  power  of 
the  l^islature,  then  it  follows  that  whatever  at  any  time  exists 
as  part  of  the  machinery  for  the  administration  of  justice  may  be 
perpetuated,  if  parties  choose  so  to  agree.  That  this  can  scarcely 
have  been  within  the  contemplation  of  the  makers  of  the  Con- 
stitution, and  that  if  it  prevail  as  law  it  will  give  rise  to  grave 
inconveniences,  is  quite  obvious.  Every  such  stipulation  is  in  its 
own  nature  conditional  upon  the  lawful  continuance  of 
the  process.  The  State  is  no  party  to  *  their  contract.  [*  289] 
It  is  bound  to  afford  adequate  process  for  the  enforce- 
ment of  rights ;  hut  it  has  not  tied  its  own  hands  as  to  the  modes 
by  which  it  will  administer  justice.  Those  from  necessity  belong 
to  the  supreme  power  to  prescribe ;  and  their  continuance  is  not 

fi6AlLS2i  a.  o.  29  Am.  Kep.  727;  Ddd-  v.  Fhoden,  39  N.  H.   S04;    HDw>rd  r.    • 

«OD.  B<niett,118.C.  888;  •.o,  32Aiii.  Moot,  M  N.  Y.  262;  port,  pp.  •387-«869. 

Bep.  479;   Uuri*  r.  AoileU,  2  Bu.  148.  On  thii  labject  am  the  diicaiiioni  in  the 

1  "SUtntei  pertaining  to  theremedj  federal  conrt«,  Stcrgei  d.  Crowninahield, 

■n  merelrinch  m  triate  to  tbtt  couim  4  Wheat.  122;    Ogdeo  c.  Saunders,    12 

•nd  fbnn  of  praceedinga,  bat  do  not  affect  Wheat.  213;  Bronton  e.  Kinde,  1  How. 

tiM  mbatancB  of  a  judgraent  when  pro-  811;  UcCrackeno.  IlB7«*rd,2How.  606; 

■MDDoed."    Per  JUtnidc,  Ch.  J.,  is  Hortun  CnrUi  e.  Whitney,  18  Wall.  68. 

p.  ValmtiDe,  16  La.  Ann.  IGO.    See  Wat-  *  Van  BcnaielaFr  v.  Snyder,  9  Barb. 

•OD  V.  N.  r.  Central  R.  R.  Co.,47  N.  T.  802,  and  18N.  T.2M;  Guild  f.  Rogen,  8 

167 ;  Edward*  «.  Eeairey,  06  U.  8.  606.  Barb.  603 ;  Cooker  v.  Hart,  14  N.  T.  22. 

*  Nmm  a.  Ueroar,  16  Barb.  818;  Bleb 
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the  subject  of  contx&ct  between  private  parties.  In  truth,  it  is 
not  at  all  probable  that  the  parties  made  tbeii  agreement  witii 
reference  to  the  possible  abolition  of  distress  for  rent.  The  first 
clause  of  this  special  provision  is,  that  the  lessor  may  distrain, 
sue,  re-enter,  or  resort  to  any  other  legal  remedy,  and  the  second 
is,  that  in  cases  of  distress  the  leasee  waives  the  exemption  of 
certain  property  from  the  process,  which  by  law  was  exempted. 
This  waiver  of  exemption  was  undoubtedly  the  substantial  thing 
which  the  parties  had  in  view ;  but  yet  perhaps  their  language 
cannot  be  confined  to  this  object,  and  it  may  therefore  be  proper 
to  consider  the  contract  as  if  it  had  been  their  clear  purpose  to 
preserve  their  legal  remedy,  even  if  the  legislature  should  think 
fit  to  abolish  it.  In  that  aspect  of  it  the  contract  was  a  subject 
over  which  they  had  no  control."  ^ 

But  a  law  which  deprives  a  party  of  all  legal  remedy  must  ne- 
cessarily be  void.  "  If  the  legislature  of  any  State  were  to  under- 
take to  make  a  law  preventing  the  legal  remedy  upon  a  contract 
lawfully  made  and  binding  on  the  party  to  it,  there  is  no  ques- 
tion that  such  legislature  would,  by  such  act,  exceed  its  legiti- 
mate powers.  Such  an  act  must  necessarily  impair  the  obligation 
of  the  contract  within  the  meaning  of  the  Constitution."'  This 
has  been  held  in  regard  to  those  cases  in  which  it  was  sought 
to  deprive  certain  classes  of  persons  of  the  right  to  maintain 
suits  because  of  their  having  participated  in  rebellion  against  the 
government.'    And  where  a  statute  does  not  leave  a  party  a  sub- 

>  Conker  P.   Hart,  14  N.  T.  22,  80  ;  put  for  the  pnrpoie  they  ntty  repett  mt 

<atiag  Hand;  v.  Chiitfleld,  2S  Wend.  85 ;  dUcretion.  Railroad  Co.  t>.  TeDneiaee,  101 

Hmod  u.  Haile,12  Wheat  370;  Stocking  U.  S.  837;  Rallrowl  Co.  v.  Alabama,  101 

K.  Hunt. SDenio.  274;  and  Van  Remielaer  U.  S.  832;  SUte  d.  Bank,  8  Bax.  S96; 

V.  8n;der,  18  N.  Y.  299.    See  Brlicoe  n.  and  this  eren  after  luit  haa  been  inititu- 

Auketelt,  28  UiM.  361.  ted.     Home  v.  State,  84  H.  0.  Sea ;  Bail- 

'  Call  D,   Hagger,  6  Haaa.  4S0.    See  road  Co.  v.  Tenneuee,  lupm. 
Olborne  v.  Nichalaon.  13  Wall.  B62  ;  U.  S.         '  Rison  r.  Farr,  24  Ark.  181 ;  McFal' 

v.Coni*S7,Hempst.3t3;  Johnions.Bond,  land  v.  Butler,  8  Utnn.  116;  Jackaon  e. 

Hempec.  533 ;  West  n.  Sansom,  44  Ga.  206.  Same,  S  Minn.  117.     Bnt  there  ii  nolhfng 

See  Oriffln  v.  Wilcox,  21  Ind.  370;  Fen-  to  preclude  the  people  of  a  State,  in  an 

TOie  f.  Erie  Canal  Co.,  66  Penn.  St.  46 ;  amendment  to  their  coastitntion,  Uklng 

Thomptan   v.  Commonwealth,  81  Penn.  awa7  right!  of  action,  or  other  right*,  co 

St.  814;  pott,  p.  '301.     An  act  irithdrair-  long  as  thej  alxtain  thim  impairing  the 

ing  all  the  propertj  of  a  debtor  from  the  obligation  of  contracta.  and  from  impot- 

opet»tion  of  legal  proceii,  learing  only  ing  panitiimenta.     The  power  to  do  lo 

a  barren  right  to  lue,  ia  roid.    State  c.  hai  been  ezerciMd  with  a  Tiew  to  the 

Bank  of  South  Cartdina,  1  S,  C.  68.    Aa  qnieUng  of  controTeraiei  and  the  rettara- 

the  States  are  not  suable  except  at  their  tion  of  domettic  peace  after  the  late  ciril 

own  option,  tlie  lawi  wblch  they  may  war.    Tbn*,  io  Ulitouii  and  aomtt  other 
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staotial  remedy  according  to  the  courae  of  justice  as  it  existed  at 
the  time  the  contract  was  made,  but  shows  upon  its  face  an  in- 
tention to  cl(^,  hamper,  or  embarrass  the  proceedings  to  enforce 
the  remedy,  so  as  to  destroy  it  entirely,  and  thus  impair 
the  contract  bo  far  as  it  is  in  the  *  power  of  the  legisla-  [*  290] 
tore  to  do  it,  such  statute  cannot  be  regarded  as  a  mere 
regulatibn  of  the  remedy,  but  is  void,  because  a  substantial  denial 
of  right.' 

It  has  also  been  held  where  a  statute  dividing  a  town  and  in- 
corporating a  new  one  enacted  that  the  new  town  should  pay  its 
proportion  towards  the  support  of  paupers  then  constituting  a 
charge  gainst  the  old  town,  that  a  subsequent  statute  exoner- 
atii^  the  new  town  from  this  liability  was  void,  as  impairing  the 
contract  created  by  the  first-mentioned  statute ; '  but  there  are 
cases  which  have  reached  a  different  conclusion,  reasoning  from 
the  general  and  almost  unlimited  control  which  the  State  retains 
over  its  municipalities.'  In  any  case  the  lawful  repeal  of  a  stat* 
Dte  cannot  constitutionally  be  made  to  destroy  contracts  which 
have  been  entered  into  under  it ;  these  being  l^al  when  made, 
they  remain  valid  notwithstanding  the  repeal.* 

So  where,  by  its  terms,  a  contract  provides  for  the  payment 
of  money  by  one  party  to  another,  and,  by  the  law  then  in  force, 
property  would  be  liable  to  be  seized,  and  sold  on  execution  to 
the  highest  bidder,  to  satisfy  any  judgment  recovered  on  such 
contract,  a  subsequent  law,  forbidding  property  from  being  sold 
on  execution  for  less  than  two-thirds  the  valuation  made  by  ap- 
praisers, pursuant  to  the  directions  contained  in  the  law,  though 
professing  to  act  only  on  the  remedy,  amounts  to  a  denial  or 
obstnictjoo  of  the  rights  accruing  by  the  contract,  and  is  directly 

State*,  all  ri^ta  of  ictioii  for  anjthfng  Bat  thii  ii  denied  u  ngardi  cmitrBcti 

dooe  bj  the  State  or  federal  militaiT  an-  eotered  into  before  the  pasup  of  the 

Ihoritie*  durinK  the  war  were  Uken  awaj  law.    Walker  r.  Whitehead,  16  Wall.  814. 
bjr  couidtutioiial  proTiiion ;  and  the  vt-         '  Oatman  v.  Bood,  I&  Wii.  20.    A>  to 

tboritj  to  do  thi«  wa*  fnllf  sQpported.  control  nf  remediea,  aee/xiif,  p. '361. 
Dtebman  d.  Stilel,  41  Mo.  184;  a.  c.  in         *  Bowdoluham  D.Richniond,6Me.  112. 
MTor,  8  W^.  696.    And  tee  HeM  v.  John-         *  See  anU,  p.  ■  1S8,  aoil  cases  cited  in 

wn,  8  W.  Va.  646.     A  retnedj  maj  alio  note. 

lie  denied  to  a  partj  nntil  he  haa  per-         •  TuoloiDDe  RedempUon  Co.  v.  Sedg- 

fonned  hi«  dntj  to  the  State  bi  retpect  wick,  16  Cal.  615;  McCaalej'  v.  Brooki, 

to  the  demuid  In  lalt;  t.  g.  paid  the  tax  10  Cal.  11;  Common  wealth  v.  New  Bed- 

upOD  tlie  debt  ined  for.    Walker  ir.  White-  ford  Bridge,  S  Graj,  339;  Sute  v.  Phalen, 

head,  48  G«.  638j  Garrett  v.  Cordel],4S  8  Harr.  441;  Blate  p.  Hawthoni,  9  Mo. 

Oil  380;  Welbwn  t^  Akin,  «  Gft.  4S0;  889; 
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obnoxious  to  the  prohibition  of  the  Coostitution.'  So  a  lavr  which 
takes  awBj  from  mortgagees  the  right  to  possession  under  their 
mortg^es  until  after  foreclosure,  is  void,  becttuse  depriving  them 
of  the  light  to  the  rents  and  profits,  which  was  a  valuable  portion 
of  the  right  secured  by  the  contract.  "  B;  this  act  the  moil^gee 
is  required  to  incur  the  additional  expense  of  a  foreclosure,  before 
obtaining  possession,  and  is  deprived  of  the  r^ht  to  add  to  his 
security,  by  the  percepUoa  of  the  rents  and  profits  of  the  premises, 
during  the  time  required  to  accomplish  this  and  the  time  of  re- 
demption, and  during  that  time  the  rents  and  profits  are  given  to 
another,  who  may  or  may  not  appropriate  them  to  the  payment 

of  the  debt,  as  he  chooses,  and  the  mortgagee  in  the 
["  291]    *  mean  time  is  subjected  to  the  risk,  often  con»derable, 

of  the  depreciation  in  the  value  of  the  security."  *  So  a 
law  is  void  which  extends  the  time  for  the  redemption  of  lands 
sold  on  execution,  or  for  delinqnent  taxes,  after  the  sales  have 
been  made ;  for  in  such  a  case  the  contract  with  the  purchaser, 
and  for  which  he  hss  paid  his  money,  is,  that  he  shall  have  title 
at  the  time  then  provided  by  the  law ;  and  to  extend  the  time 
for  redemption  is  to  alter  the  sobstance  of  the  contract,  as  much 
as  would  be  the  exteo^on  of  the  time  for  payment  of  a  promis- 

>  McCnckenD.  Ha7wanl,2aow.e06;  >  Muody  v.  Honro«,  1  Mich.  OS,  76; 

Witlard  c.  LonKitreet,  2  Doiik.  (Mich.)  Blackwoodv. V«nTleet,llMic1i.262.  Com- 

172;  Rawley  0.  Hooker,  SI  Ini.  lU.    So  pure  Dikemnn  cDikemiin,  11  Paige,  4M; 

K  law  which,  ai  to   eiiating  mart^KM  JtuneiD.  Stull,9Barb.  482;  Cookn.  Gny, 

forecloHble  by  aale,  prohibit!  the  ole  for  2  Hoiut.  465.    In  the  last  caae  it  wu 

leu  than  lialf  Ihe  appraiied  ralue  of  the  lield  that  a  (Catnte  ahortening  the  notJM 

Und,  U  Toid  for  the  Mine  reaaon.    Gant-  to  be  giTen  on  foredoaure  of  a  mortgage 

\j't  Leaiee  d,  Ewing,  S  How.  707;  Bran-  under  the  power  of  lale,  from  twenty-fonr 

aon  v.  Kiniie,  1  How.  311.    And  ■  law  to  twelve  weeka,  waa  Talld  ai  affecting 

authorizing  property  to  be  turned  out  fn  the  remedy  only ;  and  that  a  aiipulation 

aatiafaction  of  a  contract  ii  raid,    Aber-  in  a  mortgage  thai  on  defkult  being  mada 

crombie  u.  Baiter,  44  Ga.  SB.    The  "teal-  in   payment  the   mortgagee   might  aell 

ing lawa,"ao called, nnder which contracti  "according  to  law,"  meant  atxnrding  to 

made  while  Confederate  nolea  were  the  tlie  law  ai  it  ahould  be  when  <ale  waa 

only  currency,  are  allowed  to  be  aatiafled  made.    But  »ee  Aahuelot  R.  R.  Co.  r. 

on  payment  of  a  aum  equal  to  what  t)ie  Eliot,  62  K.  H.  36T,  and  what  ia  aaid  on 

turn  called  far  by  them  in  Confederate  the  general  tubject  tn  Cochran  v.  Darcy, 

note*  waa  worth  when  they  were  made,  6  Rich.  126.  In  Berlhold  v.  Fox,  18  Uinn. 

have  been  auslained,  but  tliii  ia  on  tlie  601,  it  waa  decided  tliat  in  the  caae  of  a 

•aiumplion   that   the  contracla  are  en-  mortgage  gtren  while  Ihe  law  allowed  the 

forced  a«  near  aa  poaaible  according  to  mortgagee  powetaion  during  the  period 

^te  aclaal  in(«nL    Barmon  i>.  Wallace,  S  allowed  for  redempUoD  after  foreckMUt«, 

8.  C.  aog;  Robenin  e.  Brown,  63  N.  C.  anch  law  might  be  ao  changed  aa  to  take 

554  ;IIimardc.  Moore,  65  N.C.  540  ;Pha-  away  thia  right    But  thU  aeeroa  donbt- 

TiiK.  Dice.21Qrat.  803;  Thomington  a.  fhL    In  Baldwin  •>,  Flagg,43  N.  J.  495,  it 

Smith,  8  Wall.  1.  waa  beld  that  when  bond  and  mortgage 
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Bory  note.'  So  a  ]aw  whioh  shortens  the  time  for  redemptioD 
from  a  mortage,  after  a  foreclosure  sale  has  taken  place,  is  void ; 
the  rights  of  the  party  being  fixed  by  the  foreclosure  and  the  lav 
then  in  force,  and  tbe  mortgt^or  being  entitted,  under  the  law, 
to  possession  of  the  land  until  the  time  for  redemption  expires.' 
And  where  by  statute  a  purchaser  of  lands  &om  the  State  had 
the  right,  upon  the  forfeiture  of  his  ooutract  of  purchase  for  the 
noD-payment  of  the  sum  due  upon  it,  to  revive  it  at  any  time 
before  a  public  sale  of  the  lands,  by  the  payment  of  all  sums  due 
apoD  the  coDtract,  with  a  penalty  of  five  per  cent,  it  was  held  that 
this  right  could  DOt  be  taken  away  by  a  subsequent  change  in  the 
law  which  subjected  the  forfeited  lands  to  private  entry 
and  sale.'  And  a  statute  which  *  authorizes  stay  of  exe-  [*  292] 
oution,  for  an  unreasonable  or  indefinite  period,  on  judg- 
ments rendered  on  pre-existing  contracts,  is  void,  as  postponing 
payment,  and  taking  away  all  remedy  during  the  continuance  of 
tbe  stay.*    And  a  law  is  void  on  this  ground  which  declares  a  for- 

hkd  bMD  BiTWi,  it  wu  not  ooropeteot  to  a  party,  uj :  "  Bo  Itr  um  hli  right  <rf  n- 

proTide   by  tnlMequent   legiiUtlon   that  demptlon  wu  concerned,  It  wm  not  df* 

■he  mortBap  ihould  be  flr»t  forectoied,  ri»ed  from  uij  contract,  but  wu  given 

and  retort  to  tbe  bond  only  had  in  caie  by  the  Uw  only  ;    and  the  lima  within 

of  defldency.    A  ttipDlation  In  a  chattel  whkh   h«    might  eifrdw   It  might  be 

moMgage  that  the  mortgagee  may  Uke  thortened  by  the  legiilature.  provided  a 

poaaeaion  wbenerer  he  deema  himwlf  In.  reaaonabla  time  wai  left  in  which  to  ex- 

Mcnre,  U  not  to  be  impaiied  by  «abae-  erdie  It.  wtthoat  Impairing  the  obligation 

^uent  legiilation  (lirbidding  him  to  da  m>  ofiny  ennlmet."    And  Me  Smith  p.  Pack- 

wlthoot  juat  cante.    Bolce  v.  Boice,  27  ard,  12  Wli.  871,  to  the  aame  effect. 
Hinn.871.  >  Stateir.CommlMionera  of  School  and 

1  Robinaonii.How8,18Wli.8«;Dike.  nniTer»ity  I«ndi,  *  Wis.  *H.    And  ma 

man  0.  DJkeman,  11  Paige,  484 ;  Qoenen  Willi*  v.  Jelineck.  27  Minn.  18. 
».  Schroeder,  8  Hinn.  387;  January  n.         *  Chadwtak  »,  Moota.  BW.  k  8.  49; 

January,  7  T.  B.  Mnnr.  642 ;  a.  c.  18  Am.  Bonn  «.  Oonjui.  41  Penn.  St.  441 ;  Town*. 

Dec.  211!  Greenfield  v.  Dorrii.  1  Sneed.  end  ».  Towntend,  Peck,  1;  i.  o.  14  Am. 

CM.    Bot  aea  Stone  ■>.  Bataet.  4  Minn.  Dec.  722 :   Steveni  r.  Andrews,  31  Mo. 

398;  Heywardr.Jodd,4Minn.488;Free-  SOG;  Ha.bTx>ucki..Shlpman,18 Wii.2fl6: 

bom  B.  Pettibone,  5  Minn.  277.  Jacobi  v.  Smallwood,  63  N.  C.  112 :  Web- 

*  CargUl  «.  Power,  1  Mich.  809.    The  iter  v.  Rote.  6  Helik.  93 :  Edward*  v. 

contrary  rnling  wat  made  in  Bntlar  v.  Keartey,  96  D.  S.  596.    In  Breitenbach  o. 

Palmer,  1   Hill,  S24,  by  analogy  to  the  Buih,  44  Penn.  St.  313,  and  Con  o.  Hai^ 

Statnta  of  Limitationi.    The  ttatnte,  it  tin,  44  Fenn.  8L  822,  it  wai  held  that  an 

wai  taid,  wat  no  more  In  effect  than  lay-  act  ttaying  all  cItII  proceti  againit  Tolnn- 

Ing:    "Unleta    yon   redeem    within    the  teen  who  had  enlltted  in  the  national  ter^ 

■hortar  time  preteribed,  yon  thall  hare  no  rice  fbr  three  yeart  or  during  the  war 

■ctloa  for  a  recovery  of  the  land,  nor  watTalld,  — "daring the war''bcingcon- 

thallyonrdefrnceagainit  an  action  beat-  itmed  to  mean  imlett  tbe  war  thonld 

lowed,proTldedyongetpot«eition."  And  looner  terminate.    Bee  alto  State  r.Carew, 

tn  RobioKMi  ».  Howe,  IS  Wit.  341,  846,  IS  BIcIi,  496.    A  general  Uw  that  all  mitt 

the  conn,  tpeaUng  of  a  ilmilar  right  In  pending  tbouU  be  oontfamed  ontU  pMoy 
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feiture  of  the  charter  of  a  corporatioD  for  acts  or  omissions  which 
ooDstituted  no  cause  of  forfeiture  at  the  time  they  occurred' 
And  it  has  been  held  that  where  a  statute  authorized  a  municipal . 
corporation  to  issue  bonds,  and  to  exercise  the  power  of  local  taz- 
aUoD  in  order  to  pay  them,  and  persons  bought  and  paid  value 
for  bonds  issued  accordingly,  this  power  of  taxation  is  part  of  the 
contract,  and  cannot  be  withdrawn  until  the  bonds  are  satisfied ; 
that  an  attempt  to  repeal  or  restrict  it  bj  statute  is  void ;  and  that 
unless  the  corporation  imposes  and  collects  the  tax  in  all  respects 
as  if  the  subsequent  statute  had  not  been  passed,  it  will  be  com- 
pelled to  do  so  by  mandamui.'  And  it  has  also  been  held  that  a  ' 
statute  repealing  a  former  statute,  which  made  the  stock  of  stock- 
holders  in  a  corporation  liable  for  its  debts,  was,  in  respect  to 
creditors  existing  at  the  time  of  the  repeal,  a  law  impairing  the 

obligation  of  contracts.'  In  each  of  these  cases  it  is  evi- 
[*  293]  dent  that  substantial  rights  *  were  affected ;  and  so  far 

as  the  laws  which  were  held  void  operated  upon  the  rem- 
edy, they  either  had  an  effect  equivalent  to  importing  some  new 
stipulation  into  the  contract,  or  they  &iled  to  leave  the  party  a 

between  the  Confedente  State*  uid  the  of  the  remedj.    A  law  exempting  nl- 

United  State*,  was  held  Toid  in  Bort  r.  dien  from  ciril  proceta  until  Uilrlj'  dAja 

Williami,  24  Ark.  M.    See  alio  Tajlor  o.  after  their  dlacharge  from  militarj  lerrice 

Steami,  ISGnit.  214;  Hudspeth  b.  Davie,  wu  held  Talid  at  to  all  conCracU  inhee- 

41  Ala.  389 ;  Aycock  g.  Martin,  ST  Oa.  qaentljr  entered  into,  in  Brum  v.  Craw- 

124;   Coffmiin  B.  Bank  of  Kentnckj,  40  ford.  34  Ho.  830.     And  gee  MeConnick 

Miu.  29  ;  Jacob*  b.  Smallwood,  63  N.  C.  v.  Ru«ch,  15  Iowa,  12T.    A  statute  in*- 

112;  Cutu  D.  Hardee,  88  Ga.  S60;  Se-  pending  limitation  laws  during  the  exlst- 

qneatration  Cases,  80  Tex.  OSS.    A  law  ent-e  of  civil  war,  and  until  the  Slate  was 

permitting  a  fear's  stay  apon  judgmenu  reatnred   to  her  proper  relaCiona  to  the 

where  lecuritr  ts  given  was  held  valid  in  Union,  was  sustained  In  Bender  b.  Craw- 

Farnsworth  b.  Vance,  2  Cold.  108 ;   but  (brd,  33  Tex.  745.    Compare  Bradford  r. 

this  decision  was  overruled  in  Webster  n.  Shine,  13  Fla.  393. 

Rose,  6  Heiik.  03 ;  s.  c.  19  Am.  Rep.  683.         >  People    v.    Jackson    and    Michigan 

A  statute  was  held  void  which  suyed  all  Plank  Road  Co.,  9  Mich.  286,  per  Chrii- 

proceedings  against  volunteers  who  had  ti'ancg,  J. ;  State  n.  Tombeckbee  Bank,  2 

enlisted  "  daring  the   war,"  Uils  period  Stew.  30.     See  Ireland  e.  Tuin^ke  Co., 

being    indefinite.      Clark    v.    Martin,    8  10  Ohio  St.  S9». 

Grant's  Cai.  393.    In  Johnson  r.  Higgins,         *  Von  Hoffman  r.  QaiDCT,4  Wall.  S.36. 

3  Met.  (Ky.)  eee,  it  was  held  that  the  act  Hurra;  u.  Charleston,  90  U.  S.  432;  Lou- 

of  the  Kentucky  legislature  of  Hay  24,  mand  v.  Sew   Orleans,  102  U.  S.  308 ; 

1861,  which  forbade  the  rendition  in  all  WoUt  «.  Kew   Orleans.  lOS   U.  S.  358; 

the  courts  of  the  State,  of  any  Judgment  Beckwith  v.  Itacine,  T  Bias.  142.     Bee  also 

from  date  till  Janiury  1st,  1862,  was  valid.  Soutter  n.  Hadison,  16  Wis.  SO ;  Smith  e. 

It  related,  it  was  said,  not  to  the  remedy  Ai^leton,  19  Wis.  46B ;  Unnday  t.  Rah- 

(br  enforcing  a  contract,  but  to  the  courts  way.  43  N.  J.  888.     Fora  similar  principle 

which  administer  the  remedy ;  and  those  see  Sala  b.  New  Orleans,  2  Woods,  188. 
coorta,  In  a  legal  sense,  conitiiate  do  part        *  Hawthonie  t>.  Calef,  S  Wall,  la 
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substantial  remedy  such  as  was  assured  to  him  by  the  law  in  force 
when  the  contract  was  made.  In  Pennsjlvania  it  has  been  held 
that  a  statute  authorizing  a  stay  of  execution  on  contracts  tn 
which  the  debtor  bad  waived  the  right  was  unconstitutional;' 
but  it  seems  to  us  that  an  agreement  to  waive  a  legal  privilege 
which  the  law  gives  as  a  matter  of  State  policy  caniiot  be  bind- 
ing upon  a  party,  unless  the  law  itself  provides  for  the  waiver.^ 

Where,  however,  by  the  operation  of  existing  laws,  a  contract 
cannot  be  enforced  without  some  new  action  of  a  party  to  fix  bis 
liabOity,  it  is  as  competent  to  pi-escribe  by  statute  the  requiuites 
to  the  legal  validity  of  such  action  as  it  would  be  in  any  case  to 
prescribe  the  legal  requisites  of  a  contract  to  be  thereafter  made. 
Thus,  though  a  verbal  promise  is  sufficient  to  revive  a  debt  barred 
by  the  Statute  of  Limitations  or  by  bankruptcy,  yet  this  rule 
may  be  changed  by  a  statute  making  all  sach  future  promises 
void  unless  in  writing.'  It  is  also  equally  true  that  where  a  le^al 
impediment  exists  to  the  enforcement  of  a  contract  which  parties 
have  entered  into,  the  constitutional  provision  in  question  will 
not  preclude  the  legislature  &om  removing  such  impediment  and 
validating  the  contract  A  statute  of  that  description  would  not 
impair  the  obligation  of  coiitracta,  but  would  perfect  and  enforce 
it>  And  for  simitar  reasons  the  obligation  of  contracts  is  not 
impaired  by  continuing  the  charter  of  a  corporation  for  a  certain 
period,  in  order  to  the  proper  closing  of  its  business.' 

SkUe  Intolvent  Lavrt.  In  this  connection  some  notice  may 
seem  requisite  of  the  power  of  the  States  to  pass  insolvent  laws, 
and  the  classes  of  contracts  to  which  they  may  be  made  to  apply. 
As  this  whole  subject  has  been  gone  over  very  often  and  very 
fully  by  the  Supreme  Court  of  the  United  States,  and  the  impor- 
tant questions  seem  at  last  to  be  finally  set  at  rest,  and  moreover 
as  it  is  comparatively  unimportant  whenever  a  federal 
bankrupt  law  exists,  we  •  content  ourselves  with  giving  [•  294] 
what  we  understand  to  be  the  conclusions  of  the  court. 

1  Billtnej'er  r.  ETant.  40  Peno.  St.  SS4 :  *  Aa  where  the  defence  of  utnry  to  k 

Lewis  V.  Lewii,  47  Pena.  St.  127.    See  cdntraetiBUkenawKybyiunite.     Welah 

Lancki'  Appeal,  2*  Fenn.  426;  Cue  t>.  n.  Wttdsworth,  SO  Conn.  149;   Cnrti*  n 

Dnnmore,  23  Peno.  93;  Bowmui  ■.  Smi-  LeBTitt,  16  N.  T.  S.     And  tee  Wood  v. 

ler,  SI  Peon.  226.  Ketinedj,  19  Ind.  SS,  and  the  cuet  dCed, 

*  Bee  Cooker  ".  B'rt,  14  N.  T.  22 ;  poU,  pp.  •87G,  •876. 

Uandjr  v.  Chatfleld,  S3  Wend.  S6.  ■  Foeter    v.   Euex    Buk,   U   Him. 

■  Jaj  p.  Tfaorapion,  1  Dong.  (HIch.)  S4fi. 
S78 ;  KlDglejr  v.  Coaeini,  47  U«.  QL 
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1.  The  Beveral  States  hare  power  to  legislate  oa  the  subject  of 
bankrupt  and  insolvent  laws,  subject,  however,  to  the  authority 
oonferred  upon  Congress  bj  the  Coostitutiou  to  adopt  a  uniform 
system  of  bankruptcy,  which  authority,  when  exercised,  is  para- 
mount, and  State  enactments  in  conflict  with  those  of  Congresa 
upon  the  subject  most  give  way.' 

2.  Such  State  laws,  however,  discharging  the  person  or  the 
property  of  the  debtor,  and  thereby  terminating  the  legal  obliga- 
tion of  the  debts,  cannot  constitutionally  be  made  to  apply  to 
contracts  entered  into  before  they  were  passed,  but  tbey  may  be 
made  applicable  to  such  future  conttsets  as  can  be  considered  as 
having  been  made  in  reference  to  them.' 

8.  Contracts  made  within  a  State  where  an  insolvent  law  exists, 
between  citizens  of  that  State,  are  to  be  considered  as  made  in 
reference  to  the  law,  and  are  subject  to  its  provisions.  But  the 
law  cannot  apply  to  a  contract  made  in  one  State  between  a  citi- 
zen thereof  and  a  citizen  of  another  State,*  nor  to  contracts  not 
made  within  the  State,  even  though  made  between  citizens  of  the 
same  State,*  except,  perhaps,  where  they  are  citizens  of  the  State 
passing  the  law."  And  where  the  contract  is  made  between  a 
citizen  of  one  State  and  a  citizen  of  another,  the  circumstance 
that  the  contract  is  made  payable  in  the  State  where  the  insolvent 
law  exiatt}  will  not  render  such  contract  subject  to  be  dischaiged 
under  the  law.'  If,  however,  the  creditor  in  any  of  these  cases 
makes  himself  a  party  to  proceedings  under  the  insolvent  law,  he 
will  be  bound  thereby  like  any  other  pai-ty  to  judicial  proceedings, 
and  is  not  to  be  heard  afterwards  to  object  that  his  debt  was 
protected  by  the  Constitution  from  the  reach  of  the  law.^ 

The  New  Amendmetitt  to  the  Federal  Conttitution.  New  pro- 
visions for  pereonal  liberty,  and  for  the  protection  of  the  right  to 
life,  Hberty,  and  property,  ^^  made  by  the  thirteenth  and  four- 
teenth amendments  to  the  Constitution  of  the  United  States ;  and 

1  Stnrge*  c.  Crownimhield,  4  Wheat  14  Pet  6T;  Cook  v.  Moffat,  5  How.  29G; 

122 ;    FArmen'  and  Mechanics'  Bank  v.  Baldwin  d.  Hale,  1  Wall.  23S. 
Smith,  6  Wheat.  181 ;  Ogden  e.  Saundert,         *  McMillan  v.  McNeill,  4  Wheat.  206. 
12  Wheat.  213 ;  Baldwin  d.  Hale,  1  WalL         ■  Manh  v.  Pntnam,  3  Graj,  661. 
228.  i  Baldwin  v.  Hale,  1  Wall.  ZB ;  Bald- 

<  Ogdcn  n.  Sannden,  12  Wheal.  213.  win  v.  Bank  of  Newbury,  1  Wall.  2S4 ; 

*  Ogden  V.  Saundera,  12  Wheat.  SIS ;  Oilman  u.  Lockwood,  4  Wall.  409. 
Springer  d.  Fotler,  2  Story,  888;  Boyle         '  Clay  v.  Smith,  8  Pet  411 ;  Baldwin 

«.  Zacharie,  tt  Pet  348 ;  Woodlmli  r.  Wag-  o.  Hale,  1  Wall.  223;    Oilman  v.  Lock- 

o»,  Baldw.  296 ;  Suydam  s.  Braadnax,  wood,  4  Wall.  400; 
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these  will  be  referred  to  in  the  two  Buooeediog  chapters.'  The 
most  importaDt  clause  in  the  fourteenth  ameudmeut  is  that  part 
of  section  one  which  declares  that  all  persons  born  ot  naturalized 
ID  the  United  States,  and  subject  to  tbe  jurisdiction  thereof,  are 
ciUzeos  of  the  United  States  and  of  the  State  wherein  they  reside.* 
This  provision  veiy  properly  puta  an  end  to  any  question  of  the 
title  of  the  freedmea  and  others  of  their  race  to  the  rights  of  citi- 
zenship ;  but  it  may  be  doubtful  wheUier  the  further  provisions  of 
the  same  section  surround  the  citizen  with  any  protections  addi- 
tional to  those  before  possessed  under  the  State  constitutions ; 
though,  as  a  principle  of  State  constitutional  law  has  now  been 
made  a  part  of  the  Constitution  of  the  United  States,  the  effect 
will  be  to  make  the  Supreme  Court  of  the  United  States  tlie  final 
arbiter  of  cases  in  which  a  violation  of  this  principle  by  State 
laws  is  complained  of,  inasmuch  as  the  decisions  of  the  State 
courts  upon  laws  which  are  supposed  to  violate  it  will  be  subject 
to  review  la  that  court  on  appeal.' 


*  Tbe  complete  text  of  thU  lection  li  general  gorernmenC  for  tay  puipoae  of 

«■  follow! :  "Section  1,  AUpertORi  bom  police  guveniment  nlthin  tbe  Statei;  it* 

ur  Dmtnraliied  in  tbe  TTnited  States,  aod  object  u  to  preclude  legiilaliou  hj  way 

■vbject  to  the  jariidictloa   thereof,  are  State  wbioh  ihall  "  abridge  the  privilegM 

citizeiw  of  tbe  United  States,  and  of  tbe  or  immunities  of  dticeni  of  the  United 

Stale  wlwrelD  thej  reeide.    No  State  ihall  Statei,"  or  "depriTe  anj  penon  of  lite, 

make  or  enforae  aojr  law   vhloli  ihatl  liberty,  or  propertj  «ithoat  dne  proceM  of 

abridge  tbe  priTJlegei  and  Immunitiei  of  law,"  or  "  den^  to  any  penon  within  it* 

citiiena  of  the  United  Statei ;  nor  ihall  Juriidictian  the  equal  proteciion  of  the 

hay  State  deprire  utj  penon  of  liffe,  lib-  lawi ; "  and  Congren  ii  empowered  to 

erl7,  or  property  without  due  proceai  of  paai  all  lawa  neceaaarr  to  render  anch 

law,  nor  deny  to  my  penon  within  iu  anuonititntional  State  legialation  ineffeo- 

jurUdletion  the  equal  ivoteotion  of  the  tnal.    Thia  ammdment   hat  receiTed  a 

Uwa."  Terj  full  examination  at  the  handt  of  the 

■  Seeaate,pp.'12-*14.    Notwithitand-  Supreme  Court  of  the  United  Eutea  in 

tng  thii  wction.  the  protection  of  all  dti-  tbe  Slaughter- Home  Case,  16  Wall.  36, 

MM  in  their  piirilegei  and  immnnitle*,  and  In  United  State*  v.  Cmikahank,  OS 

and  in  their  right  to  an  Impartial  adminta-  TJ.  S.  Bep-  642,  with  the  concliulon  above 

tiallon  of  the  lawi,  U  juat  aa  much  the  itated.     See   Story  oa  Conat.   (4th  ed.J 

-     H  of  the  hidiTidoal  BtatM  ai  It  wa«  App.  to  ToL  II 
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[•295]  •CHAPTER  X. 

OF  THB  CONBTITUTIOMAL  PB0TEGTI0N8  TO  PEBSONAL  LIBEEIT. 

Although  the  people  from  whom  we  derive  our  laws  now 
possess  a  lai^er  shaxe  of  civil  and  political  liberty  than  any  other 
in  Europe,  there  was  a  period  in  their  history  when  a  consider- 
able proportion  were  in  a  condition  of  servitude.  Of  the  eervile 
classes  one  portion  were  vUleina  regardant,  or  serfs  attached  to 
the  soil,  and  transferable  with  it,  but  not  otherwise,^  while  the 
other  portion  were  villeins  in  grost,  whose  condition  resembled 
that  of  the  slaves  known  to  modern  law  in  America.'  How  these 
people  became  reduced  to  this  unhappy  condition,  it  may  not  be 
possible  to  determine  at  this  distance  of  time  with  entire  accuracy ; ' 
but  in  regard  to  the  first  class,  we  may  suppose  that  when  a  con- 
queror seized  the  territory  upon  which  he  found  them  living,  he 
seized  also  the  people  as  a  part  of  the  lawful  prize  of  war,  grant- 
ing them  life  on  condition  of  their  cultivating  the  soil  for  his  use ; 
and  that  the  second  were  often  persons  whose  lives  had  been 
spared  on  the  field  of  battle,  and  whose  ownership,  in  accordance 
with  the  custom  of  barbarous  times,  would  pertain  to  the  persons 
of  their  captors.  Many  other  causes  also  contributed  to  reduce 
persona  to  this  condition.*    At  the  beginning  of  the  reign  of  John 

■  Litt  S  181;  2  B1.  Com.  02.    "The7  tad«,  uied  ud  emplured  in  the  mMt  M^ 

originnllj  beld  linds  of  their  lordl  on  con-  Tile  worki ;  and  belongiog,  they  and  their 

dition  of  sgriculturnl  serrice.  which  in  a  children  uid  eOecti,  lo  the  lord  of  the  toil, 

certain  lenae  wsi  lerrile,  bnt  in  reality  like  the  re*t  of  the  itock  or  cattle  upon 

wai  not  lo,  u  the  actual  work  woi  done  it.' "    ReeTes,  Hiilorj  of  English  Tmm, 

by  [he  theows,  or  iUtbi.  .  .  .  The;  did  Ft.  I.  a.  1. 

not  pa;  rent,  and  were  not  removable  at         *  Ai  to  ilavery  among  the  Anglo-Sax- 

pleasure ;  they  went  with  the  land  and  ons,  aee  Stabba,  Conit  Hiit.  of  England, 

rendered  aerricei,  uncertain  in  their  nat-  cb.  V. 

ure,  and  therefore  opposed  to  renL  They  '  For  a  riew  ot  the  condition  of  the 
were  the  orininali  of  copyholders."  Note  lerTileclataes,  see  Wright,  Domestic  Man- 
to  Reevei,  History  of  English  Law,  Pt,  I.  nen  and  Sentiments.  101,  102  ;  Crabbe, 
c.  1.  History  of  English  Law   (ed.  of   lB2e), 

>  Utt,  S  181;  2B1.  Com.  es.    "These  pp.  8,  78,  866;  Eallam,  Middle  Ages,  Pt. 

■re  the  persons  who  are  described  by  Sir  11.  c.  2;  Vanghan.  Revolatlons  in  Eng- 

William  Temple  as  '  a  sort  of  people  who  lish  History,  Book  2,  c.  6 ;  Broom,  Const, 

were  in  a  condition  of  downright  lerti-  Law,  74  <l  *ef  ■ 
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it  has  been  estamated  that  one-half  of  the  ADglo-SaxoDS  were  in 
a  oonditioD  of  Bervitude,  and  if  we  go  back  to  the  time  of  the 
Conquest,  we  find  a  still  laiger  proportion  of  the  people  held  as 
the  property  of  their  lords,  and  incapable  of  acquiring  and  hold- 
ing any  property  as  their  own.'  Their  treatment  was  such  as 
might  have  been  expected  from  masters  trained  to  war  and  vio- 
lence, accustomed  to  think  lightly  of  human  life  and  human  suf- 
fering, and  who  knew  little  of  and  cared  leas  for  any  doctrine  of 
human  rights  which  embraced  within  its  scope  others  besides  the 
governing  classes. 

It  would  be  idle  to  attempt  to  follow  the  imperceptible 
steps  by  •which  involuntary  servitude  at  length  came  to  [•  296] 
an  end  in  England.  It  was  never  abolished  by  statute,^ 
and  the  time  when  slavery  ceased  altogether  cannot  be  accurately 
determined.^  The  causes  were  at  work  silently  for  centuries ; 
the  historian  did  not  at  the  time  note  tliem  ;  the  statesman  did 
not  observe  them  ;  they  were  not  the  subject  of  agitation  or  con- 
troversy ;  but  the  time  arrived  when  the  philanthropist  could 
examine  the  laws  and  institutions  of  his  country,  and  declare 
that  slavery  had  ceased  to  be  recognized,  though  at  what  precise 
point  in  legal  history  the  condition  became  unlawful  he  might 
not  with  certainty  specify.  Among  the  causes  of  its  abrogation 
he  might  be  able  to  enumerate :  1.  That  the  slaves  were  of  the 
same  race  with  their  mastera.     There  was  therefore  not  only  an 

>  Hame,  HUtorj  of  England,  Vol  L  oftliukindofierTitade.    AndieeCnbbs, 

APP-  >■  History  of  EogliBh  Uw  (ed.  of  1829),  574. 

*  BaniDKtOD  ontba  SutDlM  (3d  ed.)  Thii    author   ia;a    fliat   Tllleinage    had 

272.  ditappeared  by  the  time  of  Charlei  II. 

»  Mr.  Bnrgnn  txy;  at  the  commeDce-  Hurd  lay  a  in  1661.    I*w  of  Freedom  and 

meDtoItheMTenteenthMmury.   iUStata  Bonda^,  Vol.  I.  p,  136.    And  ue  2  Bl. 

'Erial8,40;  May,  Com t.  Hiat.  c.  II.    And  Com.  06.    Lord  Campbell'i  l.ires  of  the 

Mr.  BaniDgloa  (On  Stat  3d  ed.  p   278)  Chief  Juitlcei,  c.  6.    Macaulay  caya  there 

eitaa   from    Rymer  a  commiuion   from  were  trace*  of  alarery  under  the  St  aarta. 

Queen  Elizabeth  in  the  jear  1674,  directed  Biatory  of  En^nd,  o.  1.     Hume  |  Hiatory 

lo  Lord  BurgUey  and  Sir  Watiei  Mild-  of  EngUnd,  c.  23)  thinks  there  was  no 

■uy,  for  inqniring  into  the  landi,  tene-  law  recogniiing  it  after  the  Ume  ot  Henry 

ineDta,andot)iergoodiof  allherbondmeti  VII..  and  that  It  had  ceued  before  the 

and  bondwomen  in  the  countiei  of  Corn-  death  of  EiiEabeth.    Froude  (History  of 

wall,  DeTODsbire,  Somerset,  and  Glonoee-  England,  c  I)  taya  in  the  reign  of  Henry 

ter.  such  aa  were  by  blood  io  a  slaTiah  coo-  VIIL   it    b«d    practically   ceaaed.     Mr. 

dition,  by  being  bom  in  any  of  her  manors.  Christian  says  the  laat  claim  of  Tllleinage 

and  to  componnd  with  any  or  alt  of  snch  which  we  And  recorded  in  our  courts  wu 

bondmen  or  bondwomen  for  tlieir  mana-  In  16th   Jame*   I.     Noy,   27 ;    11   State 

mission  and  freedom.    And  this  coumis-  Trials,  313,    Note  to  Blackstone,  Book  Z, 

"h,  he  says,  in  connection  with  other  cir-  p.  96. 
we  bear  DO  more 
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absence  of  that  antipathy  which  U  often  fonnd  existing  when  the 
ruling  and  the  ruled  are  of  different  races,  and  especially  of  dif- 
ferent color,  but  instead  thereof  an  active  sympathy  might  often 
be  supposed  to  exist,  which  would  lead  to  frequeat  emancipaUons. 
2.  The  common  law  presumed  every  man  to  be  free  until  proved 
to  be  otherwise ;  and  this  presumption,  when  the  slave  was  of  the 
same  race  as  his  master,  and  had  uo  natural  badge  of  servitnde, 
must  often  have  rendered  it  extremely  difficult  to  recover  the 
fugitive  who  denied  bis  thraldom.     8.  A  residence  for  a  year  and 

a  day  in  a  corporate  town  rendered  the  villein  legally  free ; ' 
[•  297]    so  that  to  him  the  towns  constituted  cities  of  •  refuge. 

4.  The  lord  treating  him  as  a  freeman,  —  as  by  receiving 
homage  from  him  as  tenant,  or  entering  into  a  contract  with 
him  under  seal,  —  thereby  emancipated  him,  by  rec(^nizing 
in  him  a  capacity  to  perform  those  acts  which  only  a  freeman 
could  perform.  5.  Even  the  lax  morals  of  the  times  were 
favorable  to  liberty,  sioce  the  conditJoo  of  the  child  followed 
that  of  the  father;*  and  in  law  the  illegitimate  child  was  nulliu* 
fiHut,  —  had  no  father.  And,  6.  The  influence  of  the  priesthood 
was  generally  against  slavery,  and  must  often  have  shielded  the 
fugitive  and  influenced  emancipations  by  appeals  to  the  conscience, 
especially  when  the  master  was  near  the  close  of  life  and  the 
conscience  naturally  most  sensitive.'  And  with  all  these  influ- 
ences there  should  be  noted  the  further  circumstance,  that  a  class 
of  fi'eemen  was  always  near  to  the  slaves  in  condition  and  suffer- 

1  Crabbe,  Hiitory  of  Englith  Jmw  (ed.  tiro  of  hU  Tilleint  Id  the  lolloiring  irordi ; 

of  1829),  p.  79.    Bat  thli  wu  011I7  u  to  "  Whereu  Ood  created  all  men  ftee,  but 

thinl   penoDi.    The   claim  of   the   lord  aflerwardi  the  Uwi  and  ouBtoini  of  na- 

might  be  made  within  tliree  yean.    Ibid,  tlont  mlyecied  lome  under  tb«  joke  of 

And  Me  Hackintoeh,  Hittorj  of  EngUnd,  (erritude,  ne  think  it  /n'wt  mul  menlari- 

c.  4.  «ui  icilA  Ged  to  maDomit  Henry  Knight,  a 

*  Barrlagton  on  Statulei  (3d  ed.),  97B,  tailor, and  Jolin  Herle,  ahntbanilmnn.oar 
note ;  3  Bl.  Com.  9S.  Bat  In  tlie  verj  natlrea,  aa  being  bom  within  the  manor 
quaint  account  of  "  Villeinajte  and  Nief-  of  Stoke  Clymereyiland,  in  our  conaij  of 
tj,"  in  Mirror  of  Juatlcei,  j  28,  it  ii  aald,  Cmiwall,  together  with  all  their  iHtM 
among  other  Ihingi,  that  "thon  are  vil-  bom  or  to  be  bom,  and  all  their  goodi, 
leini  who  are  begotten  of  a  freeman  and  landi,  and  chattels  acquired,  to  u  the  aald 
anief,  and  bom  out  of  matrimony."  The  peisoni  and  their  iuue  ihall  titxn  liencA- 
ancient  rule  appean  to  hare  been  that  forth  by  n«  be  ft«e  and  of  free  condition." 
the  condition  of  the  child  followed  that  of  Bamngton  on  Slatatei  (3d  ed.)  2TS.  See 
the  mother;  bnt  thia  wai  changed  in  the  Mackintoah,  History  of  England,  o.  4. 
time  of  Heni7 1.  Crabbe.  HIttory  of  Ens-  Compare  Ihii  with  a  deed  of  manumiaiion 
liah  Iaw  (ed.  of  182fl},  p.  78 ;  UaUam,  Hid-  in  Hanachawtti,  to  be  fonnd  in  Sumner*! 
die  Agei,  Ft.  11.  c.  2.  Speeche*,  H.  380 :  Memoir  of  Chief  Jd»- 

*  In  16U,  Henry  TQL   mannniitted  tice  Fartoni,  by  bia  ion,  178,  nota. 
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log,  vith  whom  they  were  in  association,  and  between  whom  and 
tbemselvea  there  were  frequent  intertnanittges,'  and  that  from 
these  to  the  highest  order  in  the  State  there  were  successivfl 
grades ;  the  children  of  the  highest  graduallj  finding  their  way 
into  those  below  them,  and  ways  being  open  by  which  the  child- 
ren of  the  lowest  might  advance  themselves,  by  inteUigence, 
energy,  or  thrift,  through  the  successive  grades  above  them, 
until  the  descendants  of  dukes  and  earls  were  found  cultivating 
the  soil,  and  the  man  of  obscure  descent  winning  a  place  among 
the  aristocracy  of  the  realm,  through  his  successful  exertions  at 
the  bar  or  his  servLces  to  the  State.  Inevitably  these 
influences  must  at  length  overtiirow  the  *  slavery  of  [*  298] 
white  men  which  existed  in  England,*  and  no  other  ever  . 

became  established  within  the  realm.  Slavery  was  permitted, 
and  indeed  fostered,  in  the  colonies ;  in  part  because  a  profit  was 
made  of  the  trade,  and  in  part  also  because  it  was  supposed  that 
the  peculiar  products  of  some  of  them  could  not  be  profitably 
cultivated  with  free  labor ; '  and  at  times  masters  brought  their 
Blares  with  diem  to  England  and  removed  them  ^ain  without 
question,  until  in  Sommersett'a  Case,  in  1771,  it  was  ruled  by 
Lord  MaoMJield  that  slavery  was  repugnant  to  the  common  law, 
and  to  bring  a  slave  into  England  was  to  emancipate  him.* 

1  Wright,  Domettlc  Huiner*  and  Sen-  Hard,  Law  of  Freedom  mod  Bondaga, 

linMBU,  p.  112.  Vol.  I.  p.  189     The  judgment  of  Loni 

*  Hacanlaj  (iliitory  of  England,  c.  1)  Mamfleld  ii  Mid  to  haTe  been  delivered 
Mji  the  chief  in«trunient  of  emancipa-  with  evident  reluctance.  20  State  Triali, 
tion  wai  the  Chriitian  religion.  Mack-  79;  per  Lord  Staodl,  2  Bagg.  Adm.  105, 
intoab  (HUtorr  of  England,  c.  *)  aleo  110;  Broom,  Conit.  I^w,  106.  Of  the 
■ttribotei  to  the  prieitbood  great  infln-  practice  prior  to  the  decUloo  Lord  Stan- 
ence  in  thit  reform,  not  onlj  by  (heir  di-  eU  lald  :  "  The  peraonal  IrafiBc  in  tliTe* 
lect  appeal!  to  the  contdence,  bat  b7  tlie  resident  in  England  had  been  u  public 
JD^ei,  who  were  ecdeiiaitici,  multiply-  and  ai  aathoriied  in  loodon  ai  in  aaj  of 
ing  preinmptiani  and  rulei  of  sTidence  our  Weit  India  Dlandi.  The;  were  told 
ooaeonant  to  the  equal  and  humane  tpirit  on  the  Exchange,  and  otli«r  place*  of 
which  breathei  throughout  the  morality  public  retort,  b;  partie*  themielrea  reii. 
of  the  Ooapel.  Hume  (Hiitory  of  Bn^  dentin  London,  and  with  ai  little  reterre 
land,  c.  SS)  eeenta  to  think  enandpation  a*  the7  wonld  hare  been  in  an;  of  onr 
wai  brought  about  bj  telflib  cooridera-  Weit  India  poaiceaiona.  Such  a  state  of 
tiom  on  the  part  of  the  baroni,  and  from  thingi  conUnoed  without  impeachment 
a  oon* iciion  that  the  retnrni  from  their  fRim  a  verj  earlj  period  up  to  nearly  the 
land*  would  be  increaMd  tiy  changing  end  of  the  lait  century."  The  Siare 
Tillelnage  Into  aocage  tennrei.  Grace,  3  Hagg.  Adm.  106.    In  thit  caae  It 

*  BobertMO,  America,  Book  9 ;  Ban-  wai  decided  that  if  a  iUtb,  carried  by  hi* 
craft.  United  State*,  Tol.  L  c.  6.  master  into  a  free  country,  Toluntarlty 

*  Lofft,  16 ;  SO  Howell  Stale  Trial*,  1 ;  returned  with  him  to  a  country  where 
Life  of  GraOTille  Sharp,  by  Hoare,  c.  ij  ilaTeij  wat  allowed  bj  the  looal  law,  the 
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The  same  opinion  had  been  preriouely  expressed  by  Loid  Holt, 
but  without  authoritative  deoLsion.' 

In  Scotland  a  condition  of  seiritude  contioued  to  a  Uter 
period.  The  holding  of  negroes  in  slavery  was  indeed 
[*  299]  held  to  be  illegal  *  soon  after  the  Sommersett  Case  ;  but 
the  salters  and  colliers  did  not  acquire  their  freedom 
until  1799,  nor  without  an  act  of  Parliament.'  A  previous  stat- 
ute for  their  enfranchisement  through  judicial  proceedings  had 
proved  ineffectual.' 

The  history  of  slavery  in  this  country  pertains  rather  to  gen- 
eral history  than  to  a  work  upon  State  constitutional  law. 
Throughout  the  land  involuntary  servitude  is  abolished  by  con- 
stitutional amendment,  except  as  it  may  be  imposed  in  the  pun- 
ishment of  crime.*  Nor  do  we  suppose  the  exception  vrill  permit 
the  convict  to  be  subjected  to  other  servitude  than  such  as  is 
under  the  control  and  direction  of  the  public  authorities,  in  tbe 
manner  heretofore  customaiy.  The  laws  of  the  several  States 
allow  the  letting  of  the  services  of  the  convicts,  either  singly  or 
in  numbers,  to  contractors  who  are  to  employ  them  in  mechanical 
trades  iu  or  near  the  prison,  and  under  the  surveillance  of  it« 
officers ;  but  it  might  well  be  doubted  if  a  regulation  which 
should  suffer  the  convict  to  be  placed  upon  the  auction  block  and 
sold  to  the  highest  bidder,  either  for  life  or  for  a  term  of  years, 
would  be  in  harmony  with  the  constitutional  prohibition.     It  is 

Uatat  of  iUts  vould  (till  MUch  to  him,  ored  children,  which  made  important  ud 

and  the  miBter'a  right  to  liii  lerrice  Im  InTidiotu  diitlnctiona  between  them  and 

reiumed.     Mr  Broom  collecta  (he  author-  white  children,  and  gave  the  maBter  prop- 

liie*  on  this  lulqect  in  general,  in  the  ertj  riglita  in  their  lerricea  not  given  in 

note*  to  SommerMlt'a  Ca««,  Conit.  Law,  other  ivtea,  was  held  Toid  under  ihia  arti- 

lOe.  cle.     Hatter  of  Tnmer.  1  Abb.  U.  8.  84. 

1  "  Ai  Boon  ai  a  alai-s  comea  into  Eng-  Tliia  thirteenth  amendment  conferred  no 

land,  he  becomes  iVee  ;  one  may  be  a  paliticaL  righta,  and  left  the  negro  under 

villein    in    England,   but    not  a  alave."  all  hia  political  diaabilitlea.    Hanhall  9. 

EaU,  Ch.  J.,  in  Smith  n.  Brown.  2  Salk.  Dano*on,  10  Boah,  681.    See  alto  United 

066.     See  alio  Smith  c.  Gould,  Ld.  Raym.  Statea  v.  Cruikthank,  M  U.  S.  Rep.  641 

1274  ;  B.  0,  Salk.  866.     There  ia  a  learned  Contract*  for  penoiial  aerviceB  cannot,  aa 

note  in  Qnincy'a   Rep.  p.  94,  collecting  a  general  rule,  be  enforced,  and  applica- 

the  EngUah  authoritleB  on  tbe  subject  of  tlon  to  be  discharged  from  aervice  under 

alarerj.  tbem   on  kabeat  etwptu  it  sTiilence  that 

*  86  Geo.  in.  c.  M.  tbe  service  ig  Involnntarr.     Cases  of  ap- 

*  Jtlar'a  Const.  Hlat.  c  11.  prentioeahip  and  caaea  of  militarr  and 

*  Amendments  to  Conat  of  U.  8.  art  naval  service  are  exceptionaL    A  person 
13.     See  S tor}'  on  the  Constitution  (4th  oTer  twent;«ne  yeart  of  age  cannot  bind 
ed.),  c.  46,  for  the  history  of  this  article,  himself  as  apprentice.     Clark's  case,  1 
and  the  deciaiont  bearing  upon  it    The  BlacU.  122;  a.  o.  13  Am.  Dec.  213. 
Harfland  act  for  tbe  apprentldng  of  col- 
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cei'tain  that  it  would  be  open  to  vary  grave  abuaea,  and  it  is  bo 
iiicoDsistent  with  the  general  sentimeDt  in  countries  where  slavery 
does  not  eziat,  that  it  may  well  be  believed  not  to  have  been 
within  the  understanding  of  the  people  in  incorporating  the 
exception  with  the  prohibitory  amendment.' 

The  common  law  of  England  permits  the  impressment  of  sea- 
faring men  to  man  the  royal  navy  ;  ^  but  this  species  of  servitude 
was  never  recognized  in  the  law  of  America.^  The  citizen  may 
donbtlees  be  compelled  to  serve  hie  country  in  her  wars ;  but 
the  common  law  as  adopted  by  us  has  never  allowed  arbitrary 
discriminatione  for  this  purpose  between  persons  of  different 
avocationa. 

UnreaBonable  Searches  arui  SeiaureB. 

Near  in  importance  to  exemption  from  any  arbitrary  control  of 
the  person  is  that  maxim  of  tlie  common  law  which  secures  to  the 
citizen  immunity  in  his  home  against  the  prying  eyes  of  the  gov- 
ernment, and  protection  in  person,  property,  and  papers  against 
even  the  process  of  the  law,  except  in  a  few  specified  cases. 
The  maxim  that  "  every  man's  house  ia  his  castle,"  *  is 
made  a  *  part  of  our  constitutional  law  in  the  clauses  ['  300] 
prohibiting  unreasonable  searches  and  seizures,  and  has 
always  been  looked  upon  as  of  high  value  to  the  citizen. 

If  in  English  history  we  inquire  into  the  original  occasion  for 
these  coQstitufional  provisions,  we  shall  probably  find  it  in  the 

>  The  State  hmt  no  power  to  impriioii         *  Broom '■    Haximi,    821  ;    Biley    v. 

■  child  in  a.  home  of  correctton  who  hM  Nicholi,   12  Pick.   270 ;    Swulii   o.   Mil- 

oommitted  no  crime,  od  •  mere  ■llegation  ner,  8  Gniy,  182  ;  People  t>.  Hubbard,  U 

that  he  fi  "  deMitnte  of  proper  parental  Wend.  369 ;  8.  c  35  Am.  Dee.  628  ;  Cnrtii 

care,  and  i«  [rrowing  ap  in  mendicancy,  d,  Hubbard,*  Hill, 437;  Bailey  r.  Wright, 

Iftnoranee,  idleneM,  and  »ice."    People  v.  89  Mich,  96.    The  eloquent  paiiange  In 

Turner,  66  lU.  280 ;  s.  g.  8  Am.  Rep.  f(46.  Chatham'*  speech  on  General  W«n»nU 

Compare  Preicott  t.  State,  19  Ohio,  ■.  ■.  it  familial':  "The  poorest  man  may,  itt 

184 ;  ■.  o.  2  Am.  Rep.  888.  hi*  cottage,  bid  defiance  to  all  the  fort^ 

»  Broadfoot'i  Caw,  18   State  Triali.  of  the  Crown.    It  may  be  ftmil ;  its  rocrf 

1S23 ;  Foat  Cr.  Law,  178 ;  Rex  v.  Tnbbs,  may  ibake  ;  the  wbd  may  blow  through 

Cowp.  612 ;  Ex  parit  Fox,  fi  Sute  Trials,  it ;  the  storm  may  enter ;  the  ntin  may 

27ft;    1  BL   Com.   419;   Broom,   Conit.  enter;  but  the  King  of  England  may  not 

I*'.  118-  enter ;  all  hi*  force  dares  rot  cross  th« 

*  There  were  cases  of  impressment  in  threahold  of  the  mined  terkement"    And 

America  befbre  the  Revolution,  but  they  see  Lieber  on  ClrU  Liberty  and  Self-OoT> 

wet*  nerer  peaceably  aeqnieaced  fn  by  ernment,  a  6. 
the  people     See  life  and  Timet  of  War- 
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abase  of  executive  authority,  and  in  the  unwarrantable  intrusion 
of  executive  agents  into  the  houses  and  among  the  private  pa- 
pers  of  individuals,  in  order  to  obtain  evidence  of  political  offences 
either  committed  or  designed.  The  final  overthrow  of  this  prac- 
tice is  so  clearly  and  succinctly  stated  in  a  recent  work  on  the 
constitutional  history  of  England,  that  we  cannot  refrain  from 

copying  the  account  in  the  note  below.' 

'  "  Among  the  remnanta  of  ■  joriipra-  knd  lemiiti.  Ha  had  printed  ooe  nnm- 
dence  which  had  ftvored  prerogative  at  ber  of  the  'North  Briton,'  and  waa  then 
the  expenie  of  llberc;  wat  that  of  the  ar-  reprinllDg  tome  other  numben;  but  aa  he 
Teat  of  penoni  under  general  warraiita,  happened  not  to  have  printed  No.  46,  he 
without  prerioua  evidenM  of  their  guilt  waa  releaaed  irithout  being  brought  be- 
or  Identlflixtion  of  their  peraon*.  Thia  fore  Lord  Halilaz.  They  lucceeded,  how- 
practice  lurvired  the  Revolution,  and  waa  ever,  in  arreating  Kearalef,  the  publilher, 
continued  wi(houtqu««tlon,on  the  ground  and  Balfe,  tbe  printer,  ot  tbe  obnoxiona 
of  uugc,  nntil  the  reign  of  George  III.,  number,  with  all  their  workmen.  From 
when  it  received  ill  deatli.blow  from  tlie  them  it  waa  diicovered  that  Wilke*  wu 
boldneaa  of  Wilkea  and  the  wiidom  of  the  cntprit  of  whom  they  were  Id  learch ; 
LordCamden.  Thiaqueationwai brought  but  tlie  evideDce  waa  not  on  oath;  and 
to  an  iiaue  by  No.  id  ot  tbe '  North  Briton,'  the  meaaengera  received  verbal  ditvctLona 
aiready  lo  often  mentioned.  There  waa  a  to  appreiiend  Wilkei  under  the  general 
libel,  but  who  wai  the  libellerl  Miniilera  warrant.  Wilkei,  far  keener  titan  tlie 
knew  not,  nor  waited  lo  inquire,  after  the  crown  lawyen,  not  aeeiog  bis  own  name 
accuilomed  forma  nf  law ;  but  forthwith  there,  declared  it  '  a  ridiculoui  warrant 
Lord  Halifax,  one  of  the  lecretariea  of  agalnat  the  vhole  Engligh  nation,' and  re- 
itate,  isaued  a  warrant,  directing  four  me>-  fliaed  to  obey  It.  But  after  being  in  custody 
aengen,  taking  with  them  a  conilable,  to  of  the  meaaengert  for  tome  hour*,  in  hi* 
search  for  the  author*,  printer*,  and  pub-  own  house,  he  was  taken  away  in  a  chair, 
lishers;  and  to  apprehend  and  seize  them,  to  appear  before  the  secretaries  of  atite. 
together  with  their  papers,  and  bring  them  No  aooner  bad  he  been  removed  than  (be 
in  safe  cuatody  before  bim.  No  one  hav-  measengera,  returning  to  bis  house,  pro- 
ing  been  charged  or  even  suspected, —  ceeded  to  ransack  hiadrawera,  and  carried 
no  evidence  of  crime  having  been  of-  off  aU  hU  private  paper*,  including  even 
lered,--noone  waa  named  in  tbfa  dread  hi*  will  and  his  pocketbook.  When 
iMtriinient  Theoftenceonly  was  pointed  brought  Into  the  presence  of  Lord  Halilax 
at,  not  the  offender.  The  magiatmte  who  and  Lord  EgremoDt,  queationa  were  pat 
should  have  aought  proof*  of  crime  de-  to  Wilke*  which  he  refused  to  answer; 
pated  this  ofSce  to  hi*  messengers.  Armed  whereupon  he  wat  committed  dose  pri*- 
with  their  roving  commission,  they  set  oner  to  the  Tower,  denied  the  lue  of  pen 
forth  in  quest  of  unknown  offenders ;  and,  and  paper,  and  Interdicted  finm  receiving 
noable  to  take  evidence,  listened  to  m-  the  visits  of  his  ftienda,  or  even  of  hi* 
mors,  idle  talea,  and  curious  guesses,  profeaaional  advlaer*.  from  thi*  imprii- 
Tlwy  held  In  their  hand*  the  liberty  of  onment,  however,  he  w*«  ahortly  released 
every  man  whom  they  were  pleased  to  on  a  writ  of  Aab«as  corjmt,  by  reason  of 
suspect  Nor  were  they  triflers  in  their  his  privilege  as  a  member  of  the  Hooae 
work.     In  three  days  they  arreiteii  no  of  Common*. 

less  than  fbrty-nlne  persons  on  suspicion,  "Wilkes  and  the  prinler*,  supported 

—  many  a*  innocent  a*  Ty>rd  Halifax  him-  by  Lord  Temple's  libetallty,  soon  ques- 

self.     Among  the  number  was  Drydea  tioned  the  legality  of  the  general  warrant- 

T.«ach,  a  printer,  whom  they  took  from  Elrst,severaIJoun>eymenprinter* brought 

111*  bed  at  night.   They  *elwd  his  papers,  action  against  the  meRwnger*.     On  the 

and  even  apprehended   hi*  jouirwymen  first  trial.  Lord  Chief  Jualice  /Va«  — not 
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*  The  history  of  this  eontroverey  should  be  reftd  in    [*  801] 
connectioD  with  that  in  America  immediately  previous 

kllowiDg  bad  precedent*  to  let  uide  the  in  thii  ae  In  other  cB*e«,  and  came  on  for 
•oUDd  principles  of  English  law  —  lield  heating  before  the  Conrt  of  King's  Bench 
that  the  general  vairant  wai  illegal ;  that  in  ITB6.  After  much  argument  and  the 
it  was  illegallj  executed;  and  tliat  the  citing  of  precedents  ihowing  the  practice 
messengers  nere  not  indemnified  bj  Itat-  of  the  secretary  of  state's  office  ever 
nie.  Tlie  joumejmen  recorered  three  aince  the  Revolatian,  Lord  Maa^firkl  pro- 
hundred  pounds  damages;  and  the  other  nounced  the  vamtnt  illegal,  saying :  'It 
plaintiff!  also  obtained  Terdicts.  In  all  Is  not  St  that  the  judging  of  the  informa- 
tbeee  cases,  however,  bills  of  exception*  tion  shonld  be  left  to  the  discretion  of  the 
weiB  tendered  and  slloired.  Mr.  Wilite*  officer.  Tbe  UMgistrste  should  judge, 
himself  brought  an  action  against  Mr.  aad  giro  certain  directions  to  the  officer.' 
Wuod,  under-secreiary  of  atate,  wlio  had  The  other  three  jndget  agreed  that  the 
personally  superintended  the  execution  of  warrant  vas  illegal  and  bad,  'belieTlng 
the  warrant.  At  tliii  trial  it  was  prored  that  no  degree  of  antiquity  can  gi*e  sane. 
that  Hr.  Wood  and  the  messengers,  after  tion  to  an  usage  bad  in  itself.'  "Die  Judg- 
Wilkes'i  remoTal  in  custody,  had  taken  ment  was  therefore  affirmed, 
entire  possession  of  hit  house,  revising  "  Wiike*  had  alio  brought  actlooi  for 
■dmission  to  his  friends  j  had  seat  tor  a  false  imprisonment  against  both  the  secre- 
blacksmilh,  who  opened  the  drawers  of  taries  of  state.  Lord  Egremont'i  death 
his  bureau;  and  having  taken  out  the  put  an  end  to  the  action  sgaioit  him ;  and 
papen,  had  carried  them  awa;  in  a  sack.  Lord  Halifax,  by  pleading  privilege,  and 
without  taking  any  list  or  InTentory.  All  Interposing  other  delay*  unworthy  of  his 
his  piirate  manutcripls  were  selced,  aad  position  and  character,  contrived  to  put 
his  pocke^book  fllled  up  the  mouth  of  off  his  appearance  until  after  Wilkes  had 
the  tack.  Lord  Halifax  was  examined,  been  outlawed,  when  he  appeared  and 
and  admitted  that  the  warrant  had  been  pleaded  the  outlawry.  But  at  length,  in 
made  out  three  days  before  he  had  re-  1769,  no  further  poetponemeot  coutd  be 
ceired  evidence  that  Wilkes  was  the  aa-  contrived  ;  the  action  was  tried,  and 
thor  of  the  '  North  Briton.'  Lord  Chief  Wilkes  obtained  no  leas  than  four  Ihou- 
Jnstice  Print  thu*  spoke  of  the  warrant :  sand  pounds  damage*.  Not  only  in  thi* 
'The  defendant  claimed  a  tight,  under  action,  but  througliout  the  proceedings, 
precedents,  to  force  persons'  houses,  break  in  wbicli  persona  Aggrieved  by  the  general 
open  escritoire*,  and  seiie  their  papers  warrant  had  sought  redress,  the  govenv 
upoD  a  general  warrant,  where  no  inven-  tnent  offered  an  obstinate  and  vexatiooa 
torj  is  made  of  the  thing*  thus  taken  resistance.  The  defendants  were  lianiMed 
•way,  and  where  no  offenders'  name*  are  by  every  obitacte  which  the  law  permit- 
specifled  In  the  warrant,  and  therefore  a  ted,  and  subjected  to  ruinoni  casts.  The 
discretionary  power  given  to  messengers  eipense«whichgovemmentit>elf  Incurred 
to  search  wherever  their  suspicion*  may  in  these  various  actions  were  said  to 
^ance  to  fall  If  sucli  a  power  is  truly  have  amounted  to  one  hundred  Ihouiand 
Invested  inasecretsiy  of  state,  and  he  can  pounds. 

delegate  this  power,  it  certainly  may  affect  "  The  liberty  of  the  subject  was  further 

the  person  and  property  of  every  man  in  assured  at  this  period  by  another  remnrk- 

tliis  kingdom,  and  is  totally  subversive  of  able  judgment  of  Lord  Cundm.    In  No- 

the  liberty  of  the  sutgect.'     The  jury  vember,  1TQ2,   the   Earl   nf  Halifax,  a* 

found  a  verdict  for  the  plaintiff,  with  one  secretary  of  state,  had  issued  a  warrant 

thousand  pound*  damages.  direc^ng   certain    messengers,   taking   a 

"  Four  days  after  Wilkes  had  obtained  constable  to  their  aaaigtance.  to  search  for 

hi*  verdict  again*t  Mr.  Wood,  Dryden  John  Enttnck,  clerk,  the  author  or  one 

Leach,  the  printer,  gained  another  ver-  concerned  in  the  writing  of  several  num- 

dh;t,  with  fbur  hundred  pound*  damage*,  bers  of  the  '  Monitor,   or  British  Free- 

•gainst  the  messengers.     A  bill  of  excep-  holder,'  and  to  seize  him.  tojielher  with 

tion*,  however,  was  tendered  Md  nodrii  hi*  books  and  papers,  and  bring  him  in 
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[*  802]  to  the  Americaa  RevolatioQ,  *  in  regard  to  writs  of 
assistance  issued  by  the  courts  to  the  revenue  officers, 
[*  803]  empowering  them,  in  their  discretdoQ,  to  search  *  sus- 
pected  places  for  smuggled  goods,  aad  which  Otis  pro- 
nonnced  "the  worst  instrument  of  arbitrary  power,  the  most 
destructive  of  English  liberty  and  the  fundamental  principles  of 
law,  that  ever  was  found  in  an  English  law  book ; "  since  they 
placed  "  the  liber^  of  every  man  in  the  hands  of  every  petty 
officer." '    All  these  matters  are  now  a  long  way  in  the  past ;  but 

Mfe  ooBlody  berore  the  Becretary  of  aUte.  ont  of  hi*  potWMion,  before  the  paper. 
In  execution  of  thii  wamnt,  the  mesien-  for  which  he  ii  charged,  i>  found  to  b« 
gen  apprehended  Mr.  EnCinck  in  hii  criminal  bj  anj  competent  j  uriidiction, 
bouK,  and  «eUed  the  boolu  and  papen  and  before  lie  is  convicted  either  of  wti^ 
in  hi>  bureau,  «riting-deik,  and  drawen.  Ing,  puhliihing,  or  being  concemfid  in 
This  caae  differed  from  that  of  Willies,  as  tbe  paper.'  It  bad  been  found  by  th« 
the  warraot  (pecifled  the  name  of  the  ipecial  Terdict  that  man;  inch  waminti 
penon  against  whom  it  was  directed.  In  had  been  iuued  since  the  ReTolution  ; 
respect  of  tbe  person,  it  was  not  a  general  but  he  wholly  denied  iheir  legality.  He 
warrant ;  but  as  regards  the  papers,  it  referred  the  origin  of  the  practice  to  the 
was  a  general  search-warrant,  —  not  speci-  Star  Chamber,  which,  in  pumait  of  libda, 
fying  any  particular  papers  to  be  seized,  had  giren  search -warrants  to  their  mea- 
but  giring  authority  to  the  messengers  to  senger  of  the  press,  — a  practice  which, 
take  all  his  books  and  papers  according  sRer  the  abolition  of  the  Star  Chamber, 
to  their  discretion.  had  been  revived  and  aulhoriied  by  the 
"Mr.  Encinck  bronght  an  action  of  licensing  act  of  Charles  II.,  in  tbe  peivon 
trespass  against  the  messengers  for  the  of  the  secretary  of  ilate.  And  he  con- 
•eiiure  of  big  piiper«,  upon  which  a  jury  Jectured  that  this  practice  had  been  con- 
found a  special  verdict,  with  three  liun-  tinned  after  the  expiration  of  that  act,  — 
dred  pounds  damages.  This  special  ver-  a  conjectuie  shared  by  Lord  Mansfleld 
diet  was  twice  learnedly  argued  before  and  the  Coart  of  King's  Bench.  With 
the  Court  of  Common  Fleas,  where,  at  tlie  nnanimons  concurrence  of  the  other 
length,  in  1166,  Lord  Camden  pronounced  Judges  of  bii  court,  this  eminent  magia- 
an  elaborate  judgment.  He  even  doubted  trate  now  finally  condemned  this  danger- 
the  right  of  the  secretary  of  slate  to  com-  onsandonconstitntional  practice."  May's 
mit  persons  at  all,  except  for  high  treason;  Constitutional  History  of  England,  c.  II. 
but  in  deference  to  prior  decisions,  the  See  also  Semayne's  esse,  6  Cohe,  91 ;  1 
court  felt  bound  to  acknowledge  the  right.  Smith's  Lead.  Cas.  1S3  ;  Entinck  r.  Cnr- 
The  main  question,  however,  was  the  rington,  2  Wils.  21b,  aad  19  Stsie  Trials, 
legality  of  a  search-warrant  for  papers.  lOSO;  Note  to  same  casein  Broom,  Const. 
'If  this  point  should  be  determined  in  Law,  613;  Moneys.  Leach,  Burr.  1743; 
favor  of  the  jurisdiction,'  said  Lord  Cam-  Wilkes's  Case,  2  Wils.  l&l,  and  19  State 
den, '  the  secret  cabinets  and  bareaut  of  Trials,  1406.  For  debates  in  Parliament 
every  subject  in  (his  kingdom  will  be  on  the  same  subject,  see  Hansard's  Re- 
thrown open  to  the  search  and  inspection  hates.  Vol  XV. pp  1393-1418;  Vol. XVI. 
of  a  messenger,  whenever  the  secretary  pp.  6  and  209.  In  further  illustration  nf 
of  state  shall  see  fit  to  charge,  or  even  to  the  same  subject,  see  De  Lolme  on  the 
suspect,  a  person  to  he  tbe  author,  printer,  English  Constitution,  c.  IS ;  Story  on 
or  ptihlisher  of  a  seditious  libel'  'This  Const  §§  1901,  1902;  Bell  v.  Clapp,  10 
power,  so  assumed  by  the  secretary  of  Johns.  263;  a.  c.  6  Am.  Dec  S3S;  Sailly 
sute,  i«  an  execution  upon  all  the  party's  b.  Smith,  11  Johns.  600. 
papers  in  the  first  instance.  His  house  is  '  Works  of  John  Adams,  Vol.  II.  pp. 
riaed ;  hi*  most  valuable  papen  an  taken  528,  621 ;  2  Hildreth'i  U.  S.  499  i  4  Ban- 
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it  has  not  been  deemed  unwise  to  repeat  in  the  State  conatitu- 
tions,  as  well  as  in  the  CoDstitution  of  the  United  States,'  the 
priDciplea  already  settled  in  the  common  law  upon  this  vital 
point  in  civil  liberty. 

For  the  service  of  criminal  process,  the  houses  of  private  par- 
Ues  are  sabjeot  to  be  broken  and  entered  under  circumstancea 
which  are  fully  explained  in  the  works  on  criminal  law,  and  need 
not  be  ennmerated  here.  And  there  are  also  cases  where  search- 
warrants  are  allowed  to  be  issued,  under  which  an  officer  may  be 
protected  in  the  like  action.  But  as  search-warrants  are  a  species 
of  process  exceedingly  arbitrary  in  character,  and  which  ought  not 
to  be  resorted  to  except  for  very  urgent  and  satisfactory  reasons, 
the  rules  of  law  which  pertain  to  them  are  of  more  than  ordinary 
strictness ;  and  if  the  party  acting  under  them  expects  legal  pro- 
tectioD,itises3eDtial  that  theserules  be  carefully  observed. 

*  In  the  first  place,  they  are  only  to  be  granted  in  t^e  [*  304] 
cases  expressly  authorized  by  law;  and  not  generally  in 
such  cases  until  after  a  showing  made  before  a  judicial  officer, 
under  oath,  that  a  crime  has  been  committed,  and  that  the  party 
complaining  has  reasonable  cause  to  suspect  that  the  offender,  or 
the  property  which  vras  the  subject  or  the  instrument  of  the  crime, 
is  concealed  in  some  specified  house  or  place.'  And  the  law,  in 
requiring  a  showing  of  reasonable  cause  for  suspicion,  intends 
that  evidence  shall  be  given  of  such  fiicts  as  shall  satisfy  the 
m^^istrate  that  the  suspicion  is  well  founded ;  for  the  suspicion 
itself  is  no  ground  for  the  warrant  except  ae  the  facts  justify  it.' 

cnrffi  n.  8.  411 ;  Qninc^,  Ubm.  BeporU,  miniiterial  oScen ;  and  It  would  be  ior^ 

SI.     8e«  r1)0  the  appendix  to  theae  n-  priaiug  to  flod  appretiire  aclian  od  their 

porta,  p.  895,  for  a  hialoiy  of  writa  of  part  ao  often  inbmitted  to  nilhout  legal 

aaaiatance.      At  to  the  power  to   make  conteat,  if  tbe  fadlitie)  tbey  poaaeti  to 

•nmraary commitmeatof  lagrantchildrea  embarraaa,  acnoj,  and  obatruct  tlie  meT> 

Id  reform  ichooli,  aee  People  e.  Turner,  chant  in  liia  bnainett  were  not  boroe  in 

fi&  ZIL  280;   a.  c.  8  Am.  Rep.  646;  Mil-  mind.      The  federal  deciaioDB.  however, 

wankee  Indaitrial  School  v.  Saperriaon,  go  rery  far  to  eatablith  the  doctrine  that, 

40  Wia3^;HonaeorBeftiger.  Ryan,  ST  in  mattera  t^  rerenne,   the  regnlationa 

Ohio  St.  197.  Congrwa  aee«  St  to  eatabliih,  howeTet 

'  n.  8.  Conat  4th  Amendment.     The  uareaMnable  thej  may  aeem,  moat  pr«- 

ecope  of  thi*  work  doea  not  call  for  any  vail.     For  a  rer;  atriking  cats,  aee  Hen- 

diacoaaioDof  theaearcbeaof  priratepreiD-  deraon'*  Katilled  Splriti,  14  Wall.  44. 
laea,  and  teimrea  of  hooka  and  papera,         *  3  Hale,  F.  C.  142;  Bialiop,  Cr.  Pr» 

which  are  made  under  the  authority,  or  {{  T16-TI9;  Archbold,  Cr.  Law,  147. 
daim  of  anthoriiy,  of  the  revenne  lawa         *  CooinwD wealth  o.  Lottery  Tickela, 

of  ttw  United  Slaiea.    Perhapa, snderno  6  Cnah.  SW;  £lae  v.  Smith,  1  D.  4b  a 

oibw  lawa  ai«  aucb  Ubertiea  taken  by  Vt. 


by  Google 


S70  ooKtrnTUTioNAL  LunTATioHS.  [oh.  X. 

In  the  next  place,  the  wanniit  which  the  mt^fiatrate  issoes 
must  particalarly  specify  the  place  to  be  Beaicbed  and  the  otiject 
for  which  the  search  is  to  be  made.  If  a  building  is  to  be  searched, 
the  name  of  the  owner  or  occupant  should  be  given  ;  ^  or,  if  not 
oocnpied,  it  should  be  particularly  deecribed,  ao  that  the  officer 
will  be  left  to  no  discretioa  in  respect  to  the  place ;  and  a  mtade- 
soription  in  regard  to  the  ownership,^  or  a  descriptiou  so  general 
that  it  applies  equally  well  to  several  buildings  or  places,  would 
render  the  warrant  void  in  law.'  Seaich-warrants  are  always 
obnoxious  to  very  serious  objectaous ;  and  very  great  particularity 
is  justly  required  in  these  cases  before  the  privacy  of  a  man's 
premises  is  allowed  to  be  invaded  by  the  minister  of  the  law.' 
And  therefore  a  designation  of  goods  to  be  searched  for  as 
*' goods,  wares,  and  meichandises,"  without  more  particular  de- 
scriptiou, has  been  regarded  as  insufficient,  even  in  the  case  of 
goods  supposed  to  be  smuggled,'  where  there  is  usually  greater 
difficulty  in  giving  description,  and  where,  consequently,  more 
latitude  should   be    permitted    than    in    the   case   of  property 

stolen. 
[*  805]       *  Lord  ffaie  says :  "  It  is  fit  that  such  warrants  to 

search  do  express  that  search  be  made  in  the  daytime  ; 
and  though  I  do  not  say  they  are  unlawful  wiUiout  such  restric- 
tion, yet  they  are  very  inconvenient  without  it ;  for  many  times, 
nnder  pretence  of  searches  made  in  the  night,  robberies  and  bur- 
glaries have  been  committed,  and  at  best  it  creates  great  disturb- 
ance."" And  the  statutes  upon  this  subject  will  generally  be 
found  to  provide  for  searches  in  the  daytime  only,  except  in  very 
special  eases. 

The  warrant  should  also  be  directed  to  the  sheriff  or  other 
proper  officer,  and  not  to  private  persons ;  though  the  party  com- 

>  Stone  D.  D&na,  6  M«L  98.    See  B«ll  tionof  John  Doe,  vitboat  farther  deierip- 

e.  Bicie,  2  J.  J.  Miinh.  44;  a.  a.  19  Am.  tion,  in  rold.     Commonwealili  t.  Crot^, 

Dec.  122.  10  Atlen,  403. 

*  Sundford  c.  Nlcholi,  IS  Mu*.  286 ;  'A  wmTant  for  leuchlDK  >  dwelling 
B,  «.  7  Am.  Dec.  151 ;  AHen  c.  Staplei,  fl  hoiue  will  not  jiittif;  •  forcible  entry 
Oi>7'  '91.  Into  a  twm  •(tJolii'iB  tl'^  dwelliiig-lionie. 

*  Thiw  A  wamtnt  to  leaich  the  Joneic.Fletdier,  41  Me.  264;  Downi^p. 
"boDMB  Kod  bonding*  of  Hiram  Ide  Porter,  8  Gray,  £89;  Biihop,  Cr.  Pro. 
and  Heiirr  Ide,"  J*  too  generkl.    Hames    H  T16-T19. 

r.  Tabor.  1  B.  1.  4A4.    See  HcOllnchy  d.  ■  8andfbTdv.iricho]i,18Hau.28S;t.a- 

BaiTowi,  41  Me.  74 ;  Aablej  v.  Peterson,  7  Am.  Dec  161 ;  Archbold,  Cr.  Iaw,  148. 

26  WU.  621.    So  a  warrant  for  the  arreM  •  S  Hale,  P.  C.  ISO.   See  ArchboM,  O. 

of  an  nnknowa  peraon  under  (he  deaign^  Law  ( Tth  ed.),  14& 
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plainaat  may  he  present  for  tbe  parposea  o£  idendfication,*  an4 
other  usistanoe  cao  lawfully  be  called  in  by  ihe  officer  if  necee- 
aary. 

The  warraat  must  also  command  that  the  goods  or  other  arta- 
oles  to  be  searched  for,  if  found,  togetiter  with  the  party  in  whose 
custody  they  are  found,  be  brought  before  the  magistrate,  to  the 
and  that,  upon  further  ezauiiiiation  into  the  faots,  the  goods,  and 
the  party  in  whose  custody  they  were,  may  be  disposed  of  accord- 
ing to  law.'  And  it  is  a  fatal  objection  to  such  a  warrant  that  it 
ieaTCB  the  disposition  of  the  goods  iMwrched  for  to  the  ministerial 
officer,  instead  of  requiring  them  to  be  brought  befwe  the  mag- 
istrate, that  he  may  pass  his  judgment  upon  the  truth  of  the 
oomfdaint  made ;  and  it  would  also  be  a  fatal  objectioQ  to  a 
statute  anthorizing  such  a  warrant  if  it  permitted  a  oondemiia- 
iion  or  other  final  dispositioQ  of  tlie  goods,  without  notice  to  the 
claimant,  and  without  an  <^portunity  for  a  hearing  being  afforded 
him.' 

The  warr^t  is  not  allowed  for  the  purpose  of  obtainii^  evi- 
dence of  an  intended  crime ;  hat  only  after  lawful  evidence  of  an 
offence  actually  committed.*  Xor  even  then  is  it  allowable  to 
invade  one's  privacy  for  the  sole  purpose  of  obtaining 
evidence  agunst  him,'  *  except  in  a  few  special  cases  [*  806] 
where  that  which  is  the  sabject  of  the  crime  is  supposed 
to  be  concealed,  and  the  public  or  the  complainant  has  an  interest 

■  2   Hale,  P.  C.  IGO ;  Archbold,  Cr.  TJoUtiot)  thereof  shoold  be  forfrited,  and 

Law  (Ttta  ed.),  14fi.  might  be  letEed  and  deilrojed  or  sold  bj 

*  S  lUle,  P.  C.  160 ;  Bed  t.  Clapp,  10  tbe  peace  offlcer,  wa«  declared  Toid  la 
Johni.  iM3 1  E.  0.  6  Am.  Dee.  389 ;  Hib-  Her  SiOK  Jeck  v.  Andenon,  67  Cal.  261. 
bard  V.  People,  4  Mich.  136 ;  Fiiber  d.  «  We  do  not  laj  that  it  would  be 
HcGirr,  1  Oraj,  1.  Incompetent  to  aathoriie,  b7  itatnte,  tbe 

*  The  "8Mrch  and  Selsnre,"  danee  Ueoe  of  teerch-wamnti  for  the  pTeveD- 
in  eonM  of  the  prohibitory  llqaor  laws  tloa  of  oftencei  in  tome  caaei ;  bat  It  ii 
WBi  held  riM  on  thii  ground.  Fiiher  e.  difflcDlt  to  itate  ao^  case  in  which  it 
HcGiiT,  1  Ora.7,  1 ;  Greene  r.  Bilgg*,  1  might  be  proper,  except  in  tnch  caaet  of 
Cnrtij,  811 ;  Hibbard  v.  People,  4  Mich,  attempts,  or  of  preparation!  to  commit 
128.  See  alao  Matter  of  HortoQ,  10  Mich,  crime,  ai  are  io  themielvea  criminal. 
90e ;  SolUTan  v.  Oneida,  61  111.  242 ;  Stata  •  The  fonr^  amendment  Io  the  Con- 
».  Snew,  3  R.  I.  64,  for  a  somewhat  ilmt-  etitntioti  of  tbe  United  States,  (oDod  alio 
lar  principle.  It  i*  not  competent  by  law  In  many  Btale  constitutions,  wonld  clearly 
to  empower  a  magistrate  on  men  Infor-  praclade  the  •eiznre  at  one's  papers  in 
■atioD,  or  on  his  own  personal  know-  order  to  obtain  eridence  against  him  ; 
bdge,  to  mIm  and  destroy  gamlng-tablea  and  the  ipirit  of  the  flftb  amendment— 
or  deTiee*  withoat  a  hearing  and  trtaL  that  no  person  ihalt  be  compelled  in  a 
LowTj  ».  Balnwater,  TO  Mo.  162 ;  «.  o.  86  criminal  caae  to  gire  eridence  against 
An.  Rep.  420.  An  act  which  declared  himself  —  woold  alao  forbid  such  eelnra. 
HM  all  nets,  Ac.  ued  in  catcbing  flth  in 
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in  it  or  in  its  destructioD.  Those  special  cases  are  ^miliar,  and 
veil  anderstood  in  the  law.  Search-wairants  have  heretofore  been 
allowed  to  search  for  stolen  goods,  for  goods  supposed  to  have  been 
smuggled  into  the  country  in  violatioo  of  the  revesue  laws,  for 
implements  of  gaming  or  counterfeiting,  for  lottery  tickets  or  pro* 
hitnted  liquors  kept  for  sale  contrary  to  law,  for  otMcene  books  and 
papers  kept  for  sale  or  circulation,  and  for  powder  or  other  explo- 
uve  and  dangerous  material  so  kept  as  to  endanger  the  public 
safety.'  A  statute  which  should  permit  the  breaking  and  entering 
ft  man's  house,  and  the  examination  of  books  and  papers  with  a 
view  to  discover  the  evidence  of  crime,  might  possibly  not  be  void 
on  constitutional  grounds  in  some  other  cases ;  but  the  power  of 
the  legislature  to  authorize  a  resort  to  this  process  is  one  which 
can  properly  be  exercised  only  in  extreme  cases,  and  it  is  better 
oftentimes  that  crime  should  go  unpunished  than  that  the  citizen 
should  be  liable  to  have  his  premises  invaded,  his  desks  broken  open, 
lus  private  books,  letters,  and  papers  exposed  to  prying  curiosity, 
and  to  the  misconstructions  of  ignorant  and  suspicious  persons, — 
and  all  this  under  the  direction  of  a  mere  ministerial  officer,  who 
brings  with  him  such  assistants  as  he  pleases,  and  who  will  select 
them  more  often  with  reference  to  physical  strength  and  coun^ 
than  to  their  sensitive  regard  to  the  rights  and  feelings  of  others. 
To  incline  against  the  enactment  of  such  laws  is  to  incline 
[•  807]   to  the  side  of  safety.'    In  principle  they  are  •  objection- 

i  TheM  are  th«  miMt  commoii  caaea,  condemned ;  and  that  prying  into  prirate 

bat  in  the  fbUoiriDK,  learch.warranti  are  correapandence   by    offlcera    which    baa 

alio  lometimea  prorided  for  b;  itatute:  tometimn  been  permitted  bj  poil-maa- 

booki  and  papert  of  a  public    charae.  ten,  it  directly  in  the  face  of  the  law,  and 

ter,  retained  fltim  their  proper  cuatody;  cannot  be  excmed.    The  importance  of 

ftmalei    luppoaed    to    be    concealed    in  public  confldence  in  the  iorioLabilitj  of 

honiea  of  ill-fame ;   children   enticed  or  correapondence    through    the  poat-offlce 

kept  away  from  parent*  or  guardiana ;  cannot  well  lie  overrated ;  and  the  jmipo- 

OOnceaLed  weapon!  ;  counterfeit  mone;,  tlcion  to  permit  letten  to  be  opened  at  the 

■nd  fbrfced   biil*  or  papert.     See   catee  diicretion  of  a  miniderial  officer,  would 

under   Engliih    atatates    ipecified   in  4  excite  general  indignation.     See  Ez  parte 

Broom  and  Hadley'i  Commentariet,  332.  Jacliaon,  06  tJ.  6.  T2T.    In  Maine  it  hM 

*  laitances  aometiniei  occnr  Id  which  been   decided  that  a  telegraph  operator 

miniiterial  offlceri  taka  inch  llbertiea  in  ma;  be  compelled  to  diicloae  the  cootenta 

flodeaToring  to  detect  and  pnnlth  offend-  of  a  meiiage  sent  bj  him  fbr  another 

era,  ai  are  even  more  criminal  than  the  party,  and  that  no  rule  of  public  policy 

offencea  they  aeek  to  puniih.    The  em-  would  forbid.     Blate  d.  Litchfleld,  58  Me. 

ployment  of  tpiea   and   decoy*  to  lead  267.     The  caae  ii  treated  ai  If  no  other 

men  on  to  the  commisiion  of  crime,  on  oonii deration*  were  involved  than  those 

the  pretence  of  bringing  criminals  to  jna-  which   arise   in   the   ordinary  caae  of  a 

tic«,  cannot  be  too  often  m  too  atrongly  volaotat^r  diaoloaara  by  one  jH-ivate  per- 
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able ;  in  the  mode  of  execution  thej  are  neceBsarily  odious ;  and 

they  tend  to  invite  abuse  and  to  cover  the  commission  of  crime. 
We  think  it  would  generally  be  safe  for  the  legislature  to  re- 
gard all  those  searches  and  seizures  "  unreasonable  "  which  have 
hitherto  been  unknown  to  the  law,  and  on  that  account  to  abstain 

from  authorizing  them,  leaving  parties  and  the  public  to  the 
accustomed  remedies.* 

•on  to  mnotber,  without  neceuitj'.    8ucl>,  einiiMDt,  that  the  pnblic  could  not  be  en- 

howeT«r,  it  not  the  Uatura  of  the  com-  titled  to  a  man'*  prUate  correipondeiice, 

moiiicalioa  niide  to  the  opentor  of  the  whether  obtainiibLe  hj  •eizing  it  in  the 

telegnpb.    That  itutrament  i*  uied  ai  a  maili,  or  by  compelling  the  operatof  of 

■naaiw  of  correapondence,  and  ai  a  valua-  the  telegraph  to  te«ti^  to  it,  or  bj  requir- 

ble,  and  in  mao;  catet  an  indiipenMble,  ing  hi*  Krvant*  to  take  from  hit  de<k(  till 

Bubititute  for  the  posUl  facilitie*;  and  priTate  letter*  and  joumaU,  and  bring 

the  commuoiuation  i*  made,  not  becaute  tliem  into  court  on  «uipiBia  duett  Itotm. 

the  party  detirw  to  put  the  operator  in  Any  iuch  compolaory  proceu  to  obtain  K 

poeKuion  of  fai;t>,  but  because  traoiiiii*-  aeemi  a  moat  arbitrary  and  DDJnitiflable 

■ion  without  it  ii  impouible.    It  1«  not  (eizure  of  private  paper* ;  »iich  an  "  nn- 

valantary  in  any  other  lenae  than  tbia.  reaionable  •eiiure"  ai  ia   directly  c«i- 

tiM  the  party  make*  It  rather  than  de-  demned  by  the  Cooititution.    In  England, 

prixe  him*alf  of  the  beneflta  of  thii  great  the  aeoretary  of  itato  lomelimes  isaoe* 

inreotlon   and   improvement.     The   re»-  hi*  warrant  for  opening  a  particular  letter, 

loni  of  a  public  nature  for  maintaining  where  he  i*  poaaesaed  of  luch  facta  a*  ha 

the  aecrecy  of  telegraphic  commnnicatioa  ii  latiifled  would  justify  liim  with  the 

are  the  tame  with  thoM  which  protect  public ;  but  no  American  officer  or  body 

correipcKidence  by  mail ;  and  though  the  poiieasea  such  authority,  and  ita  tunrp*- 

opeiator  i*  not  a  public  officer,  that  cir-  tionihould  not  be  tolerated.     Ijetteraand 

cumalance  appean  to  u*  IramateriaL    He  aealed  package*  subject  to  letter  poatage 

ftllfll*  an  imporUnt  public  function,  and  in  the  mail  can  be  opened  and  examined 

the  propriety  of  hi*  preserring  inTiolable  only   uoder    like    warrant,  istued    opoit 

•ecrecy  in  regard  to  commnnicationa  ia  so  similar  oath  or  affirmation,  particularly 

obvioua,   that  it  is  common  to  provide  describing  the  thing  to  be  aeiied,  aa  li 

•tatntory  penalties  for  disclosures.     If  on  required  when  papers   ai«  subjected  to 

gronndt   of  pnblic   policy   the  operator  search  in  one's  own  household.    Ex  partt 

•boald  not  volnntaiily  dbdoae,  why  do  Jackaon,  06  U.  S.  727.     See  this  cam  for 

not  Um  same  conwderation*  forbid  tbe  ■  comtructlon  of  the  law  of  CongreM 

conrta  compelling  him  to  do  to!     Or  if  for  excluding  improper  matter  fWim  the 

It  be  proper  to  make  him  testify  to  the  maila.    For  an  acconnt  of  the  former  and 

correapondence  by  telegraph,  what  good  preaentEngtiahpraeticeonopaninglettera 

reason  can  be  given  why  the  poatmaater  in  the  mail,  see  May,  Constltatlonal  Hit- 

alioald  not  be  made  sabject  to  the  procesa  tory,  ell;  Todd,  FarliamenUry  Oovem- 

of  lubptnna  for  a  like  purpose,  and  com-  ment,  Vol.  L  p.  272;  Broom,  Const.  Law, 

polled  lo  bring  tbe  correspondence  which  816. 

passes  through  his  hands  into  court,  and  i  A  tearch- warrant  for  libels  and  other 

open  it  for  the  purposes  of  evidence  1  papers  of  a  tnspected  party  waa  IIleEal  at 

This  deci*ion  has  been  followed  in  some  the  common  law.     See  11  State  Trial*, 

othercates.    HenUlerp.  Freedman.2  Pars.  313,  321  ;  Archbold,  Cr.  Law  (7th  ed.), 

8el.Cas.(Penn.)274|  First  National  Bank  141;  Wilkes  n.  Wood,  18  Slate  Trials, 

of  Wheeling  v.  Herchanls'  National  Bank,  1163.    "  Sear^h-warranU  were  never  r». 

T  West  Va.  M4 ;  Ex  parte  Brown,  72  Mo.  cognized  by  the  common  law  as  procesae* 

S8;  a.  c.  ST  Am.  Bep.  426.  which  might  be  availed  of  by  iDdividoaU 

We  should  suppose,  were  it  not  for  the  In  the  course  of  civil  proceedings,  or  for 

oplnloM  ta  (be  contrarj  by  tribnnalt  to  tbe  maintenaitoe  of  any  met*  pilvat* 
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We  have  sud  that  if  the  officer  followa  the  command  of  his 
wairast,  he  is  protected ;  and  this  is  so  even  vrhen  the  complaint 

proves  to  have  been  anfounded.'  But  i£  he  exceed  the 
[*808]    command  by  'searohiog  in  places  not  described  therein, 

or  by  seizing  persons  or  articles  not  commanded,  he  ia 
not  protected  by  the  warrant,  and  can  only  justify  himself  as  in 
other  cases  where  he  assumes  to  act  without  process.'  Obeying 
strictly  the  command  of  his  warrant,  he  may  break  open  outer 
or  inner  doors,  and  bis  justification  does  not  depend  upon  bis  dis- 
covering that  for  which  he  is  to  make  search.' 

In  other  cases  than  those  to  which  we  have  referred,  and  sub- 
ject to  the  general  police  power  of  the  State,  the  law  favors  the 
complete  and  midisturbed  dominion  of  every  man  over  his  own 
premises,  and  protects  him  therein  with  such  jealonsy  that  he 
may  defend  his  possession  ^unst  intruders,  in  person  or  by  his 
servants  or  guests,  even  to  the  extent  of  taking  the  life  of  the 
intruder,  if  that  seem  essential  to  the  defence.* 

ligbt;  but  their  oh  wm  conflned  to  the  *i  Hale,  P.  C,  IGl ;  Bwnud  v.  Bwt- 

cMe  of  public  pnMecutioiii  itMtitut«d  Mid  lett,  10  Cnih.  GOl. 

panned  for  tlie   mpprewon  of  crime  *  That   hi  defence  of  himielf,   mhj 

and   the   detMlIon    and   pDuiahment   of  memher  of  hti  famtlj,  or  bis  dwelling,  a 

criminali.     Even   in  thoie  caeei,  if  we  man  ha*  a  right  to  eioploj  aU  neceeaai; 

may  rely  on  the  authority  of  Lord  Coke,  riolence,  even  to  the  UUng;  of  life,  leo 

tbeir  legitlliy  wm  formerly  doubted ;  and  Shorter  v.-  People,  2  N.  T.  IBS ;  Tatee  v. 

Lord  Camden  latd  that  they  crept  into  People,  82  N.  T.  600 ;  Logue  b.  Common- 

tbe  Uw  by  imperceptiblB  pi«ctioo.     But  wealth,  88  Penn.  St.  266 ;  Pond  b.  People, 

their  legality  has  long  been  coniidered  8  Mich.  160;  Maherv.  People,  24  lit.  241; 

to   be   eiubliihed,    on    the    gronnd    of  Bohannanr,Common«e«Itli,8BiMh,481; 

puHie  neceni^ ;  becan«e  without  them  »■  o.  8  Am.  Rep.  474.    But  except  wher» 

feloni  and  other  malehctor*  would   efr  a  forcible  felony  i«  attempted  agaioitper- 

cape  detec«on."    Mariti,  J.,  fa  Robin-  «on  or  property,  he  ihonld  aroid  iadi 

MD  V.  BichardiOD,  13  Gray,  469.    "  To  conaequencea  if  poaiible,  and  cannot  jiw- 

enter  a  min'a   home,"  Mid  Lord   Cam-  tify   itanding   ap   and   retiiling   to   tbe 

dm,  "by  Tirtua  of  a  namelesi  warrant,  dealh.whentheaaaailant  might  hare  been 

In  order  to  procure  eWdeoce,  fi  worw  arolded  by  retreat    People  o.  SnlliTan,  7 

than   tlie    Spanish   Inquiiitlon,  — a   law  S.  T.  898.    But  a  man  a«Mult«cl  In  hit 

noder  which  no  Ergliahman  would  wiih  dweilingls  under  no  obligation  to  retreat; 

to  live  an   hour."     See   hia   opinion   in  hli  boaae  ii  tiii  caitle,  wlilcb  he  may  de- 

Bntinck  v.  Carrington,  19  Slate  Trlala,  fend  to  any  eitremlty.    And  thU  neaiM 

1029;  e.  o.  2  Wili.  276,  and  Broom.  Conal.  Bat  simply  the  dwelling-honae  proper,  but 

Law,  668;  Huckte  ».  Money, 2  Wilt.  306;  lucindea  whatever  i«  within  the  cnnllage 

Leach  d.  Money,  19  Sute  Trials,  1001 ;  aa  understood  at  the  common  law.    Pond 

a.  o.  S  Burr.  1693 ;  and  1  W.  Bi.  666 ;  t>.  People,  8  Mich.  150.    And  in  dedding 

note  to  Entinck  n.  Carrington,  Broom,  what  force  it  is  neceiaary  to  emi^oy  in 

Const.  Law,  613.  misting  the  KHault,  a  person  must  act 

*  Barnard  e.  Bartlett,  10  Cnsh.  601.  npon  the  cironmstancei  as  they  appear  to 

■  Crozier  v.  Cudney,  9  D.  ft  R.  224 ;  him  at  the  time ;  and  he  is  not  to  be  held 

Same  case,  0  B.  &  C.  332 ;  State  v.  Bren-  criminal  becanse  on  a  calm  surrej  of  the 

nan's  Li^nort,  26  Conn.  2TS.  facta  afterwards  It  ai^eara  that  the  tonw 
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QTiarUrinff  SoleUeri  in  Private  Stnuet. 

A  provisioD  is  found  incorporated  in  the  oonBtitution  of  nearly 
every  State,  that  "  do  soldier  shall  in  time  of  peace  be  quartered 
in  an;  bouse  without  the  consent  of  the  owner,  nor  in  time  of 
war  but  in  a  manner  to  be  prescribed  by  law."  To  us,  after 
four-fifths  of  a  oentuiy  have  passed  away  since  occasion  has  ex- 
isted for  complunt  of  the  action  of  the  govemmeat  in  this  par- 
ticular, the  repetition  of  this  declaration  seems  to  savor  of  idle 
form  and  ceremoay ;  but  "  a  frequent  recurrence  to  the  funda- 
mental principles  of  the  Constitution  "  can  never  be  unimportaat, 
and  indeed  may  well  be  regarded  as  **  absolutely  necessary  to 
preserve  the  advantagea  o£  liberty,  and  to  maintain  a  free  gov- 
ernment." '  It  is  difficult  to  imagine  a  more  terrible  engine  of 
oppression  than  the  power  in  the  executive  to  fill  the  house  of  an 
obnoxious  person  with  a  company  of  soldiers,  who  are  to  be  fed 
and  warmed  at  his  expense,  under  the  direction  of  an  officer  accus- 
tomed to  the  exercise  of  arbitrary  power,  and  in  whose  presence 
the  ordinary  laws  of  courtesy,  not  less  than  the  civil  restraints 
which  protect  person  and  property,  must  give  way  to 
unbridled  will ;  who  is  sent  as  an  instrument  of  *  pun-  [*  309] 
ishment,  and  with  whom  insult  and  outr^e  may  ap- 
pear quite  in  the  line  of  his  duty.  However  contrary  to  the 
spirit  of  the  age  such  a  prooeeding  may  be,  it  may  always  be 
assumed  as  possible  that  it  may  be  resorted  to  in  times  of  great 
excitement,  when  party  action  is  generally  violent ;  and  "  the 
dragonadet  of  Louis  XIV.  in  France,  of  James  II.  in  Scotland, 
and  those  of  more  recent  and  present  date  in  certain  countries, 
furnish  sufficient  justification  for  this  specific  guaranty."'  The 
clause,  as  we  find  it  in  the  national  and  State  constitutions,  has 
come  down  to  us  through  the  Petition  of  Right,  the  Bill  of  Sights 
of  1688,  and  the  Declaration  of  Independence ;  and  it  is  but  a 
branch  of  the  constitotioDal  principle,  that  the  military  shall  in 
time  of  peace  be  in  strict  subordination  to  the  civil  power.' 

em[do;«d  in  dafeuM  wa*  exoeMirt.    See  Mid  North  Carolin*.    See  alio  Conitltii- 

the  CMM  above  cited  ;  alio  Schnier  v.  tioaa  of  Virginia,  Hebnuka,  Kod  WUcoa- 

People,  2S  HI.  17  i  Fatten  p.  People,  16  •in,  for  a  limilar  declaration. 
Htch.  au :  Hinton  i>.  SUte,  24  Tex.  464  '  IJeber,  CitU  WbeHy  and  &elf-OoT- 

>  Coiutitntiona  of  Maiaaclmietti,  New  eniinent,  c.  11. 
Hampehin^  VennoDt,  Florida,   Uliadi,        *  Story  oo  the  CoiutitotioD,  H  UW, 
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Criminal  Aceu$atio7U. 

Perhaps  the  moat  important  of  the  protections  to  personal  lib- 
erty consists  in  the  mode  of  trial  which  is  tsecured  to  every  person 
accused  of  crime.  At  the  common  law,  accusations  of  felony  were 
made  in  the  form  of  an  indictment  by  a  grand  jury ;  and  this  pro- 
cess is  slill  retained  in  many  of  the  States,*  while  others  have 
substituted  in  ite  stead  an  information  filed  by  the  prosecuting 
officer  of  the  State  or  county.  The  mode  of  investigating  the 
facts,  however,  is  the  same  in  all ;  and  this  is  through  a  trial  by 
jury,  surrounded  by  certain  safeguards  which  are  a  well-under- 
stood part  of  the  system,  and  which  the  government  cannot 
dispense  with. 

First,  we  may  mention  that  the  humanity  of  our  law  always 
presumes  an  accused  party  innocent  until  he  ia  proved  to  be  guilty. 
This  is  a  presumption  which  attends  all  the  proceedings  against 
him,  from  their  initiation  until  they  result  in  a  verdict,  which 
either  finds  the  party  guilty  or  converts  the  presumption  of 
innocence  into  an  adjudged  fact.' 

1900 ;  Rawle  od  Conitltatioo,  128.  In  'See  SuIUtvi  n.  Oneida,  61  Bl.  342. 
exceptional  ca«ea,  liowever,  martial  law  It  u  tometimeB  claimed  Uiat  where  inun- 
may  be  declared  and  enforced  whenever  it^  li  let  up  as  a  delence  in  a  crimEiMl 
the  ordinnrj  legal  authoTities  are  unable  caie,  the  de/endant  take*  upon  hinueU 
to  maintBin  the  public  peace  and  sup-  the  burden  of  pron[  to  eatablish  it,  and 
pKM  Tiolence  and  outrage.  Todd,  Far-  that  he  mait  make  it  out  bejond  &  rea- 
iianientar7  Goremment  in  England,  Vol.  tonable  doubt  See  Clark  d.  State,  IS 
L  p.  342 ;  1  Bt.  Com.  413-11&.  A>  to  Ohio,  494 ;  LoeSnerv,  Slate.  10  Ohio.  x.  a. 
martial  law  in  general,  tee  Ex  porta  Milli-  599 ;  Bond  d.  State,  23  Ohio,  n.  b.  34fi ; 
gan,  4  Wall.  129.  State  r.  Fellon,  32  Iowa,  49 ;  HcKenxi«  ■>. 
>  The  accusation,  whether  by  indict-  State.  42  Ga.  334 ;  Boiwelt  d.  Common- 
mentor  information,  must  be  lufflciently  wealth,  20  Grate.  SOO;  Baccigalupo  v. 
ipeciflc  fairly  to  apprise  the  respondent  ot  Common  wealth,  8S  Gratt.  807;  ).  c.  SB 
the  nature  of  the  charge  against  him,  so  Am.  Rep.  796;  State  c.  Hoyt,  47  Cona. 
that  he  may  know  what  he  1«  to  answer,  518 ;  Wright  v.  People,  4  Neb.  407 ;  St«te 
and  so  that  the  record  may  show,  as  far  ».  Pratt.  1  Houjt.  C.  C.  249 ;  State  v.  Hnr- 
•amay  be,  fnr  what  he  la  put  in  jeopardy,  ley,  1  Houit.  C.  C.  28.  Or  at  least  bj  % 
Whitney  d.  State,  10  Ind.  404 ;  State  o.  clear  preponderance  of  eTidenoe.  Boa- 
O'Flaherty,  7  Nbt.  163.  As  to  amend-  well  i>.  Slate,  6B  Ala.  807;  a.  c.  35  Am. 
ment  of  indictments,  lee  p.  *  273.  The  Hep.  20 ;  State  v.  Redemeier,  71  Ho.  178 ; 
indictment  for  a  Sute  offence  can  only  s.  o.  86  Am.  Rep.  462;  Webb  n.  SUt«,  9 
be  by  the  grand  jury  of  the  county  Tex.  App.  490;  Johnson  c.  Slate,  10  Tei. 
of  offence.  Ex  parte  Slaler,  72  Ho  102 ;  App.  671 ;  State  v.  Coleman,  27  La.  Ann. 
Weyrich  o.  People,  89  111.  90.  The  Four-  631 ;  State  o.  Strauder,  11  W.  Va.  745, 
teenlh  Amendment  to  the  Federal  Con-  82S  ;  Ortweln  o.  Commonwealth,  TS  Penn. 
stitulion  is  not  violated  by  dispensing  St.  414;  t.  o.  IB  Am.  Rep.  420;  Siua 
with  a  grand  jury.  Ealloch  v.  Superior  v.  Starling,  6  Jones  (N.  C),  866 ;  State 
Court,  60  Cal.  229.  v,  Bmith,  63  Ho.  267 ;  Peoide  v.  HcDoa- 
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If  there  'were  any  mode  short  of  confinement  which  would, 
with  reasonable  certainty,  insure  the  attendance  of  the  accosed 
to  answer  the  accusation,  it  would  not  be  justifiable  to  inflict 
upon  him  that  indignity,  when  the  efiect  is  to  subject  him,  in  a 
greater  or  leas  degree,  to  the  punishment  of  a  guilty  person, 
while  as  yet  it  is  not  determined  that  he  haa  committed  any 
crime.  If  the  punishment  on  couTiction  cannot  exceed  in  sever- 
ity the  forfeiture  of  a  laige  sum  of  money,  then  it  is  reasonable 
to  suppose  that  such  a  sum  of  money,  or  an  agreement 
by  responsible  *  parties  to  pay  it  to  the  government  in  [*  SIO] 
case  tiie  accused  should  fait  to  appear,  would  be  suffi- 
cient security  for  his  attendance ;  and  therefore,  at  the  common 
law,  it  was  customary  to  take  security  of  this  character  in  all 
cases  of  misdemeanor ;  one  or  more  friends  of  the  accused  under- 
taking for  his  appearance  for  trial,  and  freeing  that  a  certain 
sum  of  money  should  be  levied  of  tJieir  goods  and  chattels,  lands 
and  tenements,  if  he  made  defoult.  But  in  the  case  of  felonies, 
the  privilege  of  giving  bail  before  trial  was  not  a  matter  of  right ; 
and  in  this  country,  although  the  criminal  code  is  much  more 
merciful  than  it  formerly  was  in  England,  and  in  some  cases  the 
allowance  of  bail  is  almost  a  matter  of  course,  there  are  others  in 
which  it  is  discretionary  with  the  magistrate  lo  allow  it  or  not, 
mud  where  it  will  sometimes  be  refused  if  the  evidence  of  guilt  is 
Btrong  or  the  presumption  great.  Capital  offences  are  not  gen- 
erally regarded  as  bailable ;  at  least,  after  indictment,  or  when 
the  party  is  chaiged  by  the  finding  of  a  coroner's  jury ;  ^  and  this 

nail,  47  CaL  ISi ;  Comnion wealth  v.  Eddj,  People  e.  Otrbutt,  IT  Mich.  8S;_  8ut«  d. 

7QmT,68a.    Other  well-coniidered  cuei  Elinger,  48  Mo.  127;  State  o.  Bundle;, 

do  Dot  lapport  tliU  view.    Tlie  burden  at  46  Ha.  414 ;  Slate  n.  Crawford,  11  Kan. 

pRtof,  it  U  held,  reit*  Chroughoat  upon  82 ;  Brotherlon  n.  People,  75  N.  Y.  169 ; 

the  prowcntloo  to  establiih  all  the  condi-  Pollard  r.  State,  53  Uiu.  410 ;  Canning- 

tiMM  of  guilt ;  and  (he  pretamptloa  of  lutm  c.  State,  60  Miw.  aSD ;  so.  Bl  Am. 

ianoceoce  that  all  the  while  attendi  the  Rep.  360.    But  the  proaecotion  ma;  ret; 

grinjner  entitle!  him  to  an  acquittal,  if  upon  the  preiumptlon  of  unit;  which 

the  Jar;  are  not  reaionabl;  satltfled  of  exiiti  in  all  cue*,  antil  the  defeiKe  put* 

Ua  guilt.     8ee  Stale  v.  Marler,  2  Ala.  48 ;  to  eridence  which  createi  a  reasonable 

ComnuiDwealth  c.   Myen,   T   Met.  600 ;  doubt    People  c.  Finte;,  SB  Hich.  482. 

TMk  V.  SUte,  19  Ind.  170 ;  ChoM  n.  Peo-  And  lee  Ouetie: ».  State,  66  Ind.  94 ;  e.  o. 

pic,  40  lU.  S63 1  People  i^  Schr;Ter,  42  82  Am.  Rep.  99. 

B.  T.  1;  SteTBDi  e.  SUtc,  81  ind.  486;         >  Matlerof  BBrronet,lEI.  ABl.l ;  Ex 

State  >■   Pike,  49  N.  H.  399 ;  SUte  o,  porta  Tayloe,  6  Cow.  39.    In  homicide  it 

Jooca,  60  K.  H.  349 ;  People  v.  HcCann,  ia  uid   bail   should  be  retuged   if   the 

U  9.  T.  68;  Cotumonweallh  t>.  Elmhatl,  evidence  ii  inch  that  the  Judge  would 

31  nek.  873 ;  Commonwealth  r.  Dana,  S  anstaln  a  capital  conTiction  upon  it    Ex 

Hct  S40;  Boppa  p.  People,  81  I1L886;  parte  Brown,  66  Ala.  440. 


by  Google 


878  ooHffrrruTioHAL  lihiiatidns.  [oh.  x. 

apoD  the  BuppOditioD  that  one  who  maj  b«  Bobjected  to  the  terri- 
ble pimitihinent  that  would  follow  a  cooviction,  would  not  for  anj 
mere  pecuniary  considerations  remain  to  abide  the  judgment.* 
And  where  the  death  penalty  is  abolished  and  imprisoBment  for 
life  substituted,  it  is  believed  that  the  rule  would  be  the  same 
notwithstanding  this  change,  and  bail  would  stiQ  be  denied  in  the 
case  of  the  highest  offences,  except  imder  very  peculiar  circum- 
stances.* In  the  case  of  other  felonies  it  is  not  usual  to  refuse 
bail,  and  in  some  of  the  State  constitutions  it  has  been  deemed  im- 
portant to  make  it  a  matter  of  right  in  all  cases  except  on  capital 
charges  **when  the  proof  is  evident  or  the  presumption  great."' 

When  bail  is  allowed,  unreasonable  bail  is  not  to  be 
[*  3113  rec^uired ;  *  but  the  constitutioDal  principle  that  de- 
mands  this  is  one  which,  from  the  very  nature  of  the 
case,  addresses  itself  exclusively  to  the  judicial  discretion  and 
sense  of  justice  of  the  court  or  magistrate  empowered  to  fix  upon 
the  amount.  That  bail  is  reasonable  which,  in  view  of  the  nature 
of  the  offence,  the  penalty  which  the  law  attaches  to  it,  and  the 
probabilities  that  guilt  will  be  established  on  the  trial,  seems  no 
more  than  sufficient  to  secure  the  party's  attendance.  In  deter- 
mining this,  some  regard  should  be  had  to  the  prisoner's  pecuni- 
ary circumstances  ;  that  which  is  reasonable  bail  to  a  man  of 
wealth  being  equivalent  to  a  denial  of  right  if  exacted  of  a  poor 
man  charged  with  the  like  offence.  When  the  court  or  magis- 
trate requires  greater  security  than  in  his  judgment  is  needful 
to  secure  attendance,  and  keeps  the  prisoner  in  oonfinemeDt  for 
&ilure  to  give  it,  it  is  plain  that  the  right  to  bail  wiiich  the  con- 
stitution attempts  so  carefully  to  secure  has  been  disregarded ; 
and  though  the  wrong  is  one  for  which,  in  the  nature  of  the  case, 
no  remedy  exists,  the  violation  of  constitutional  privilege  is 
aggravated,  instead  of  being  diminished,  by  that  circumstance.* 

>  State  V.  Summoni,  19  Ohio,  1SB.  ■  The  conttitatfaiii  of  a  Ufjority  of 

'  The  coartB  hiire  power  to  tmSi,  tna  the  Sttite*  now  contain  prorUioni  to  tbb 

in  capital  caiei.    United  States  v.  Banii-  effect.     And  see  Fole;  v.  People,  I  Bl. 

ton,  3  DaU.  17  ;  United  Sutei  v.  Jodbi,  S  SI ;  Ulleij  ■>.  Commonwealth,  3  B.  Monr. 

Waih.  209 ;  State  v.  Rockafellow,  6  N.  J.  3 ;  Shore  v.  SUte,  6  Mo.  640 ;  SUIe  v. 

3-S2;Comm(Kiweamii>.SetninM,llI«lg:h,  Sammona,  19  Ohio,  18B;  ExparuWnf. 

eon ;  Commonwealth  n.  Archer,  6  GnttL  SO  Hiu.  873 ;  Moore  ■>.  Slate,  88  Hi**. 

706 ;  People  v.  Smith,  1  Cal.  fi ;  People  e.  187 ;  Ei  parte  Banki,  28  Ala.  8ft 

Van   Horne,  B  Barb.  158.    In  England  *  The  maglitrate  In  taking  bail  exer- 

when  all  felooie*  were  oapilal  it  wu  dii-  dee*  an  ■nthoritj'    eneotiallr  JndidaL 

oretioDair  with  the  vonrU  to  allow  bail  Bcgiu  d.  Badger,  4  Q.  B.  laS;  Linford  v. 

faeCore  triaL    4  BL  Com.  3ST,  and  nol*.  Fltwof,  13  Q.  B.  240.    A*  to  hU  doty  W 
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The  presamption  of  innoceDce  is  an  absolute  proteetion  against 
oonviolioo  and  punishment,  except  either, /r<t,  on  confession  in 
open  court ;  or,  tecond,  on  proof  which  places  the  guilt  beyond 
any  leaeonable  doubt  Formerly,  if  a  prisoner  arraigned  for  fel- 
ony stood  niut«  wUfnlly,  and  refused  to  plead,  a  terrible  mode 
was  resorted  to  for  the  pnrpose  of  compelling  him  to  do  so ;  and 
this  might  even  end  io  his  death :  ^  but  a  more  merciful  proceed- 
ing is  now  substituted ;  the  court  entering  a  plea  of  not  guilty 
for  a  party  who,  for  any  reason,  foils  to  plead  for  himself. 

Again,  it  is  reqoiied  that  the  trial  be  »peedy;  and  here  also 
the  injancti(Hi  is  addressed  to  the  sense  of  justice  and  sound  judg- 
ment of  the  court.'  In  this  country,  where  officers  are  specially 
appointed  or  elected  to  represent  the  people  in  these  prosecutions, 
their  position  gives  them  an  immense  power  for  oppression  ;  and 
it  is  to  be  feured  they  do  not  always  sufBcieiitly  appreciate  the 
responsibility,  and  wield  the  power  with  due  regard  to  the  legal 
rights  and  privileges  of  the  accused.^  When  a  person  charged 
with  crime  is  willing  to  proceed  at  once  to  trial,  no  delay  on  the 
part  of  the  prosecution  is  reasonable,  except  only  that  which  is 
necessary   for   proper   preparation    and    to    secure  the    atteu- 

look  into  the  ntiture  of  the  charge  and  v.  Fox,  8  Montana,  512.    If  it  become* 

the  erjdence  to  nulun  it,  tee  Buronet'i  Deceiwrjr  to  A^joui-n  the  court  without 

Owe,  1  El.  ft  Bl.  1.  K'*'"B  ^*^  ^^^  priioner  Bhoold  be  twlled, 

1  iBl.  Com.  824.    In  treuon,  petit  &1-  though  not  otherwi«e  entitled  to  ib    Ex 

Vij,  and  mitdemeanon,  wiltiillj  Handing  foiie  Caplis,  58  Mils.  868. 

■ate  »M  eqairaJent  to  a  coa*)ction,  and  *  IE  ii  the  duty  of  the  prosecating  at- 

Ibe  MnM'pnniihment  might  be  imposed;  tomey  to  treat  the  acciued  with  Jodicial 

but  in  other  caaet  there  conld  be  no  trial  faimeu :  to  infliut  injoiy  at  the  eipeitM 

or  judgment  without  plea ;  andaDaccoaed  of  joatice  ii  no  part  of  the  purpose  for 

(•itj  might  tbereAwe  aometimei   iCand  which  he  ia  choaen.     Unfbrtanately,  how- 

mate  and  aaffer  himaeif  to  he  pretied  to  erer,  we  aometime*  meet  with  caae*  in 

death,  in  order  to  l«»e  bis  property  from  which   these   officers   appear  lo   regard 

forfratiiTe.     Poor  OOea  Corey,  accuaed  of  themaelTea  aa  the  coanael  for  the  com- 

witcbcmft,  woa  perhap*  the  only  peraon  plaining  party  rather  than  the  impartial 

ewr  preaaed  to  death  for  refusal  to  plead  repreaentative  of  public  Juatice.     But  wo 

In  America.    8  BancroA'a  U.  S.   08 ;   3  tnut  it  is  not  often  that  cases  occur  like 

Bildrcth'a  U.  S.  160.    For  Engliih  casea,  a  recent  one  in  Tennessee,  in  which  the 

•M  Cooley'a  Bl.  Com.  ^6,  note.    Now  in  Supreme  Court  felt  called  upon  to  set 

England  the  conrt  enters  a  plea  of  not  aside  >  verdict  in  a  criminal  caae,  where 

gnilty  for  a  prisoner  reTusiag  to  plead,  by theartiflceoftheproaecuilngofHcerthe 

and     the     trial    proceeds    as    in    other  priaoner  bad  been  induced  to  go  to  trial 

caaos.  under  the  belief  that  certain  witnesses  fbr 

*  Speedy  trial  is  said  to  meaji  a  trial  the  State  were  absent,  when  io  fact  they 

so  soon  after  Indictment  aa  the  proseco-  wera  preaenl  and  kept   in  ooncealment 

tn,  by  a  fair  exercise  of  reasonable  by  this  faactiooaiy.    Curtis  e.  State,  fl 

tee,  prepare  for  trial ;  regard  being  Cold.  9. 
o  the  terms  of  conrL    United  Stalea 
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[•  812]  dftnce  of  *  witnesses.'  Very  much,  however,  must  be 
left  to  the  judgment  of  the  prosecuting  officer  in  these 
cases  i  and  the  court  would  not  compel  the  govemment  to  pro- 
ceed to  trial  at  the  first  term  after  iudictmeat  found  or  informa- 
tion filed,  if  the  officer  who  repreaenta  it  should  state,  under  the 
respoosibilitj  of  his  official  oath,  that  be  was  not  and  could  not 
be  ready  at  that  time.'  But  further  delay  would  not  geueralty 
be  allowed  without  a  more  specific  showing  of  the  causes  which 
prevent  the  State  proceeding  to  trial,  including  the  names  of  the 
witnesses,  the  steps  taken  to  procure  them,*  and  the  facta  ex- 
pected to  be  proved  by  them,  in  order  that  the  court  might  judge 
of  the  reasonableaess  of  the  application,  and  that  the  piisoner 
might,  if  he  saw  fit  to  take  that  coarse,  secure  an  immediate  trial 
by  admitting  that  the  witnesses,  if  present,  would  testify  to  the 
facts  which  the  prosecution  have  claimed  could  be  proved  by 
them.* 

It  is  also  requisite  that  the  trial  be  pvAtic.  By  this  is  not 
meant  that  every  person  who  sees  fit  shall  in  all  cases  be  permit- 
ted to  attend  criminal  trials ;  because  there  are  many  cases  where, 
from  the  character  of  the  charge  and  the  nature  of  the  evidence 
by  which  it  is  to  be  supported,  the  motives  to  attend  the  trial  on 
the  part  of  portions  of  the  community  would  be  of  the  worst 
character,  and  where  a  regard  to  public  morals  and  public  decency 
would  require  that  at  least  the  young  be  excluded  from  hearing 
and  witnessing  the  evideuces  of  human  depravity  which  the  trial 
must  necessarily  bring  to  light.  The  requirement  of  a'  public 
trial  is  for  the  benefit  of  the  accused ;  that  the  public  may  see 
he  is  fairly  dealt  with  and  not  unjustly  condemned,  and  that  the 
presence  of  interested  spectators  may  keep  his  triers  keenly  alive 
to  a  sense  of  their  responsibility  and  to  the  importance  of  their 
functions ;  and  the  requirement  is  fairly  observed  if,   without 

>  Bee  thlt  ditcuBied  in  Ex  parte  Stan-  ing  been  adnpted  Into  the  Americui  cotn- 

Ie7,4  NsT.  113.  moQ  Uw.    Part,  p.  *346. 

*  WitCa  V.  StAte,  26  G».  231.  *  Such  id  ■dmuBioo,  if  made  b7  the 

■  The  HabeBB  CorpuB  Act,  31  Cfa.  It.  priioner,  it  binding  upon  him,  and  di*- 

e.  2,  $  1,  required  a  priioner  charged  with  pensea  with  the  neuMsit}'  of  producing  the 

crime  to  be  releawd  on  bai],  it  not  in-  witneuea.   United  Bute*  D.Sacramento,  2 

dieted  the  flnt  term  after  the  commit-  Uont.  239;  a.  o.  26  Am.  Rep.  742.    Bot 

ment,  nnleai  the  king'a  witneuea  could  tn  general  the  right  of  the  pnaoner  U>  be 

not  be  obtained ;  and  tliat  he  ahould  be  confronted  nith  the  witneuea  againet  him 

brought  to  trial  aa  early  a«  the  aecond  cannot  be  waiTed  In  idTance.     Bell  o 

term  after  the  commitment.    The  prind-  State,  2  Tex.  Ap.  216;  a.  o.  28  Am.  Be^ 

plea  of  thia  atatule  are  conaidered  aa  bar-  429. 


b,  Google 


OH.  X.]  CWNSTITCTIOKAl.  PEOTECTIONB,  BTO.  881 

partiality  or  fovoritism,  a  reasonable  proportion  of  the  public  is 
Buffered  to  attend,  ootwithstaodiDg  that  those  persons  whose 
praeenee  eould  be  of  do  serTice  to  the  accused,  and  who  would 
only  be  drawn  thither  by  a  prurient  curiosity,  are  excluded  alto- 
gether. 

*  But  a  far  more  important  requirement  is  that  the  [*  813] 
proceeding  to  establish  guilt  shaU  not  be  inquisitorial. 
A  peculiar  excellence  of  the  common-law  system  of  trial  over  that 
which  has  prevailed  in  other  civilized  countries,  consists  in  the 
fact  that  the  accused  is  never  compelled  to  give  evidence  against 
himself.  Much  as  there  was  in  that  system  that  was  heartless 
and  cruel,  it  recognized  fully  the  dangerous  and  utteriy  untrust- 
worthy character  of  extorted  confessions,  and  was  never  subject 
to  the  reproach  that  it  gave  judgment  upon  them.^ 

It  is  the  law  in  some  of  the  States,  when  a  person  is  charged 
with  crime,  and  is  brought  before  an  examining  m^strate,  and 
the  witnesses  in  support  of  the  chaise  have  been  heard,  that  the 
prisoner  may  also  make  a  statement  concerning  the  traDsaotion 
chained  against  him,  and  that  this  may  be  used  against  him  on 
the  trial  if  supposed  to  have  a  tendency  to  establish  guilt.  But 
the  prisoner  is  to  be  first  cautioned  that  he  is  under  no  obligation 
to  answer  any  question  put  to  him  unless  he  chooses,  and  that 
whatever  he  says  and  does  must  be  entirely  voluntary.'  He  is 
also  to  he  allowed  the  presence  and  advice  of  counsel ;  and  if  that 
privilege  is  denied  him  it  may  be  sufficient  reason  for  discrediting 
any  damf^^ing  statements  he  may  have  made.^    When,  however, 

>  Bee  Lieber't  paper  on  Inqabitorial  ing  propoMd  the  rftck,  the  milter  wu 

Trtali,  Appendix  to  CiTil  Libertj  and  thortly  debated  at  the  board,  ind  it  ended 

Self-Qovemiiieiit.    AUo    the    article    on  in  a  reference  to  the  jadgei.  who  nnant- 

Criminal  Frocednre  in  Scotland  and  Bng-  moiulf  reaolTed  that  the  rack  could  not 

land,  Edinb.  ReTiew,  Oct  1858.    And  for  be  legallj  nwd.    De  Lolme  on  Coiutltn- 

an   illnitratioa  of    inquiiitorial  trial*  in  tion  of  England  (ed.  of  IGOT),  p.  IBl,  note; 

our  own  daj.iee  Trial*  of  Troppman  and  4BI.Com.826;  Broom,  Congt.  Law,  14S; 

Prince  Pierre  Bonaparte,  Am.  Law  Re-  Trial  of  Felton,  8  State  Trials,  868,  871 ; 

Tiew,  Vol.  V.  p.  14.    Judge  Fatttr  relalet  Fonnq.  De   Uud.  c.   22,  and  note  bj 

fhMn  Whitelocke,  that  theBiibopofLon-  Amoi;  Brodie,  Conit  Hilt. c.  6.    A  legfa- 

don  having  laid  to  Felton,  who  had  aa-  latiTe  body  hai  no  more  right  than  a 

aaatinated  the  Duke  of  Buckingham,  "If  ooart  to  make  it«  examination  of  pardea 

70a  will  not  confen  ;oti  mnit  go  to  the  or  witoenee  inqniii tonal.    Emery's  Caae, 

tack,"  the  man  replied,  "  If  it  mnit  be  10,  107  Maa*.  1T2.     See  further,  Hontman  r. 

I  know  Dot  whom  I  may  accuse  In  the  Kaufman,  97  Penn.  SL  147. 

•ztremlly  of  mj  tmnre,  —  Bishop  I^nd,  *  See  Ret.  Sul  of  New  York,  Pt.  4, 

perhapa,    or   any    lord    of    thi*    board."  0.  2,  tit  3,  {g  14-16. 

"  Sonnd  tense,"  adds  Foater, "  in  the  month  *  Bex  v.  Ellia,  By.  k  Hood.  482.    How- 

trfanenthutiaMandnifflaa."    Land  bar-  «v«r,  tbw«  I*  no  abaolata  right  to  Ibe 
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the  statute  has  been  complied  with,  and  no  species  of  coercion 
appears  to  have  been  employed,  the  statement  the  priaoner  may 
have  made  is  evidence  which  can  be  used  against  him  on  his  trial, 
and  is  generally  eutiUed  to  great  we^t.'  And  in  any 
[*S14]  other  case  'except  treason' the  confesaioa  of  the  ac- 
cused may  be  receiTed  in  evidence  to  establish  his  guilt, 
provided  no  circumstance  accompanies  the  making  of  it  which 
should  detract  from  its  weight  in  producing  conviction. 

But  to  make  it  admissible  in  any  case  it  ought  to  ^pear  that 
it  was  made  voluntarily,  and  that  no  motives  of  hope  or  fear  were 
employed  to  induce  the  accused  to  confess.'  The  evidence  ought 
to  be  clear  and  satisfactoiy  that  liie  prisoner  was  neither  threat- 
ened nor  cajoled  into  admitting  what  very  possibly  was  untme. 
Under  the  excitement  of  a  charge  of  crime,  coolnees  and  self- 
possession  are  to  be  looked  for  in  very  few  persons ;  and  however 
strongly  we  may  reason  with  ouraelves  that  no  one  will  oonfess  a 
heinous  offence  of  which  he  is  not  guilty,  the  records  of  criminal 
courts  bear  abundant  testimony  to  the  contrary.  If  confessions 
<M>uld  prove  a  crime  beyond  doubt,  no  act  which  was  ever  pun- 
ished criminally  would  be  better  established  than  witchcraft ;  * 
and  the  judicial  executions  which  have  been  justified  by  such 

pretence  of  counsel,  or  to  pnblicitj  In  open  cotirL    Conit  of  United  Statei,  vt. 

thete    preliminary   examinations,   onleu  8,  S  8. 

giren  bj  ttatate.     Cox  c.  Coleridge,  IB.  'See  Smith  c.  Common  wealdi,  lOOnt. 

&  C.  ST.  734 ;  Shifflet  d.  Com monw catch,  14  Grat. 

>  It  ihonld  not,  howeTer,  be  taken  on  662;  Page  n.  Commonwealth, 27  Orat.SM; 

oath,  and  if  It  ia,  that  trill  be  inffldent  Williami  e.  Common* ealth,  27  Gnt.  997: 

reaM>n  for  reacting  it.     Rex  b.  Smith,  1  United  Sutei  r.  Cox,  1  Cliff.  6,21;  Zor- 

8tark.242;  Rex  o.  Webb,  4  C.  A  P.  BU ;  dan'«Ca*e,a2HiM.SB2;  Rannelie.SUie, 

Bex  >.  Lewii,  6  C.  4  P.  161 ;  Rex  t>.  River,  28  Ark.  121 ;  Common  weahli  v.  Hok,  131 

TC.ftP.17T;  Regina  ■>.  Ptketiey,  9  C.  a  Hau.6I;  Miller  o.  People,  89  III.  4&T. 

P.  124 ;  People  v.  McHahmi,  16  N.  T.  884.  *  See  Mary  Smith'*  Caw,  2  Howell'i 

"The  r)e«t  of  the  Engliah  jadgei,  that  an  State  Triala,  1049;  Case  of  Eskx  Witehea, 

oath,  eren  where  a  party  ii  intbrmed  be  4  Howell'a  State  Trials,  SIT ;  Ca*e  ot  Snt 

Deedatwwernoqaeitianinnleiihepleatet,  ftilk  Wltcfaei,  6  Howetl'g  State  Triala, 047; 

would,  with  moit  peraont,  oreKODW  that  Caae  of  DevcNi  Witohea,  8  How^'a  State 

cantion,  ii,  I  think,  founded  on  good  r«-  Triala.  1017.     It  ii  true  that  tortoie  wai 

•on  and  experience.     I  tliink  there  ta  no  employed  freely  in  caioi  of  alleged  witch- 

coantry  —  certainly   there   i«  none  ttora  craft,  bnl  the   delnaioo  waa  one  which 

which  any  of  onr  legal  notioD*  are  bo>  ofteo  leiied  apon  the  rlctioM  at  weD  •■ 

lowed  —  where  a  priaoner  la  erer  exam-  their  accuien,  and  led  the  former  to  free- 

Inedonoatfa."    People  d.  ThonuM,  6  Mich.  ly  oonfeai  tbe  moet  monitron*  aod  iaipoa- 

814,  S18,  per  Campbill,  J.  lible  actiona.    Much  cnriona  and  TaloaUe 

*  In  tteaaon  there  can  be  no  cmiTlctlon  infbrniation  on  tbia  iBbject  may  be  fotwd 

nnleia  on  the  testimony  of  two  wltneeae*  in  "  Snpentltion  and  Force,"  by  Le« ;  "  A 

to  the  ume  OTcit  act,  or  on  confearioa  in  Phyatcian'i   Problemi,"  by   Elam  ;    aod 
Leoky,  HIttory  of  BattooaliMn. 
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OMifessiom  ongfat  to  constitute  a  solemn  warning  against  tlie  too 
nady  reliance  upon  confessions  as  proof  of  guilt  in  any  case. 
As  "  Mr.  Jastice  Parke  several  times  observed,"  while  holding 
one  of  his  circuitfi,  "  too  great  weight  ought  not  to  be  attached 
to  evidence  of  what  a  party  has  been  supposed  to  have  said,  as  it 
very  frequently  happens,  not  only  that  the  witness  has  misunder- 
stood what  the  party  has  said,  but  that  by  unintentionally  alter- 
ing a  few  of  the  expressions  really  used,  he  gives  au  effect  to  the 
statement  completely  at  variance  with  what  the  party  really  did 
say."'  And  when  the  admission  is  full  and  positive,  it  perhaps 
quite  as  often  happens  that  it  has  been  made  under  the  influence 
of  the  terrible  fear  excited  by  the  charge,  and  in  the 
hope  that  confession  may  ward  *  off  some  of  the  conse-  [*  815] 
quencea  likely  to  follow  if  guilt  were  persistently  denied. 

A  confession  alone  ought  not  to  be  sufficient  evidence  of  the 
eorpui  delicti.  There  should  he  other  proof  that  a  crime  has 
actually  been  committed ;  and  the  confession  should  only  be 
allowed  for  the  purpose  of  connecting  the  defendant  with  tli$ 
ofience.'  And  if  the  party's  hopes  or  fears  are  operated  upon  to 
iuduce  him  to  make  it,  this  fact  will  be  sufficient  to  preclude  the 
oonfesaion  being  received ;  the  rule  upon  this  subject  being  so 
strict  that  even  saying  to  the  prboner  it  will  be  better  for  him  to 
confess,  has  been  decided  to  be  a  holding  out  of  such  induce 
ments  to  confession,  especially  when  said  by  a  person  having  a 
piisoner  in  custocly,  as  should  render  the  statement  ob- 
tained by  means  of  it  inadmissible.'   If,  however,  *  state-    ["  816J 

1  Note  to  Eule  V.  Fioken,  6  C.  &  F.  Feaple  a.  Porter,  2  Park.  Cr.  R.  11.    And 

Hi.    8m>  »Uo  1  GreenL  Er.  {  214,  and  we  SUtc  e.  Ooild,  10  K.  J.  168  i   a.  c.  IS 

sate;  GomaiODwetllh c  Corti*,  97  MaN.  An.  Deo.  4M;   LoDg'i   Csae,  I   Hayw. 

674 :  Dert>7  v.  Derhj,  21  N.  J.  Eq.  S6 ;  624 ;  People  d.  Lambert,  6  Mich.  849 ;  Itu- 

StaM  >.  Cluunbera.  S9  Iowk,  179.  loff  o.  Sute,  18  N.  Y.  179;  Hector  v.  SUte, 

ilBStringfelloWD.  State,  26  HiH.  167.  2Mo.iaai  a.  o.  22  Am.  Dec.  454. 
*  iimfioiiiii  of  murder  waa  held  not  aof-         *  Bex  d.  Enocb,  6  C.  &  P.  689 ;  State 

ident  to  warrant  conriction,  onleM  the  e.  Boitick,  4  Harr.  668 ;   B<9d  v.  Stale, 

death  of  the  penon  alleged  to  hare  been  2    Humph.   SOO;    Horcliead  v.  State,  9 

■mdemd  wm  •bovD  bj  other  evidence.  Humph.  636 ;  Commonwealth  b,  Tajlor, 

In  Peopl*  V.  Hentieiaer,  16  Wend.  147,  it  6  Cuab.  606;  Hex  u.  Partridge,  7  C.  ft  P. 

•aa  deeded  that  a  confeaalon  of  embet-  661;  Commoti  wealth  d.  Curtii,  97  Malt. 

■leiMot  by  a  clerk  wonld  not  warrant  «  674;  Sute  d.  Staler,  14  Minn.  106;  Frain 

cooriction  wttere  that  conititnted  the  lole  d.  State,  40  Ga.  629 ;  Aaitlno  r.  Stale.  61 

eHdenoB  that  an  embeaikeineiit  bad  beeo  UL336;  People  g.  Phi llipa,  42  N.  T.  SOO; 

eeamittad.      So  oo    to   Indictment   for  Stater. Drockman, 46 Mo. 666;  Common- 

blaepbMnr,  the  admiaiioD  b/  Ibe  derend-  wealth  v.  Mitchell,  117  Mau.  431 ;  Cotn- 

BBt  Am  faeipoke  the  blaapbemona  charge,  monwealth  v.  Bturtiraot,  117  Maaa.  122. 

iiMt  aafiteient  eridence  of  tbe  nttetiog.  Hr.i^'UqwttateatberuleUma:  "Aproin- 
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menta  have  been  made  before  the  confession  which  were  like!; 
to  do  away  with  the  effect  of  the  inducemeuts,  so  that  the  bc- 

Igeof  beneflt  orfiTor,  or  threat  or  li]Ui>]&-  cuied  or  to  the  protecntor,  woald  not  be 
tioD  of  diafavnr,  connected  with  the  sub-  Ukely  to  exerciae  more  iufluence  apoti  bii 
ject  of  tlie  charge,  held  ont  by  a  pertOD  mlod  than  «iiDe  of  the  penooa  who  are 
baring  authorit;  in  the  matter,  will  be  Bof-  regarded  ■■  "In  authority"  under  the 
Aden t  to  exclude  a  confeuion  made  in  con-  rulea*tt«ted  by  Mr.  Phillip*.  Mr.  Gi«ea- 
lequence  of  such  inducemeDti,  dther  ol  leaf  think*  that,  while  ai  a  rule  of  law  all 
hopeorfeKr.  The  proeecntor,  or  thepro-  confeisioni  made  to  peraoni  in  •nthority 
»ecutor'i  irife  or  atlornef ,  ortliepmooer'a  ihould  benyected,  "promues  and  threat! 
mMter  or  miilreu,  or  a  constable,  or  a  by  prlrate  person*,  however,  not  being 
penOD  aisittii^  liim  in  the  apprehention  found  so  uniform  in  their  operation,  per- 
or  ciutody,  or  a  magistrate  acting  in  the  haps  may,  witli  tootv  propriety,  be  treated 
buiineas,  or  other  magialrate,  hat  been  re-  as  mixed  queationa  of  law  and  ftct ,-  the 
•pectively  looked  upon  as  hating  author-  prlnciide  of  law,  that  a  confession  most 
ity  in  the  matter;  and  the  e«me  principle  be  roluntary,  being  atrictly  adhered  to, 
■ppliea  if  the  inducement  ha*  been  held  and  the  question,  whether  the  promiaei 
out  by  a  person  without  authority,  but  In  or  threat*  of  the  private  ladJTidual*  who 
the  presence  of  a  person  who  lia*  such  employed  them  were  sufficient  to  OTer- 
autliorlly,  and  witli  hi*  sanction,  either  come  the  mind  of  the  prisoner,  being  left 
express  or  implied."  1  Phil.  £v.  by  to  the  discretion  of  the  judge  under  alt 
Cowen,  Hill,  and  Edward*,  644,  and  case*  the  circumatanc«s  of  the  ca«e."  1  GreenL 
cited.  But  we  think  the  better  reuon  is  £7.522.1  This  is  a  more  reasonable  rule 
in  favor  of  excluding  confessions  where  than  that  which  admits  such  confeaaiorw 
iDducements  have  been  held  out  by  any  under  all  drcumatances ;  but  it  Is  impoa- 
person,  whether  acting  by  authority  or  aible  for  a  judge  to  say  whelher  induce- 
not.  Rex  V.  Simpson,  1  Mood.  C.  C  410;  menta,  in  a  particular  case,  Ann  influenced 
Bute  e.  Guitd,  10  N.  J.  163 ;  a.  o.  18  Am.  the  mind  or  not ;  If  their  nature  were 
Dec.  404;  Spears  d.  State,  2  Ohio  St.  583;  such  that  Ihey  were  calculated  to  have 
Commonwealth  b.  Knapp,  9  Pick.  496;  tliat  effect,  it  is  safer,  and  more  in  ac- 
Rex  E>.  Clewes,  4  C.  &  P.  221 ;  Rex  v,  cordance  with  the  humane  principle*  o( 
Kingston,  4  C.  &  F.  387 ;  Rex  s.  Dunn.  4  our  criminal  law,  to  presume,  in  &Tor  of 
C.  &,  P.  648 ;  Rex  v.  Waikley,  6  C.  &  P.  life  and  liberty,  that  the  confeastona  were 
176;  RexD.  Thomas,  e  CAP.  36S,  "The  "forced  from  the  mind  by  the  flattery 
reaaon  is,  that  in  the  agitation  of  mind  of  liope,  or  by  the  torture  of  fear"  (per 
In  which  the  party  charged  is  supposed  Eyrt,  C.  B.,  Warickshall'a  Caae,  1  Leach, 
to  be,  he  la  liable  to  be  influenced  by  the  C.  C.  299),  and  exclude  them  altogether, 
hope  of  advantage  or  fear  of  injury  to  This  wlit^e  subject  is  very  f^lly  conaid- 
state  things  whii^h  are  not  tme."  Per  ered  In  note  to  2  Leading  Criminal  Ca*ee, 
J/orftn,  J.,  in  Commonwealth  v.  Knapp,  9  182.  And  see  Whart.  Cr.  Law,  }  686  rt 
Pick.  496,  502;  People  v.  McHahon,  16  as;.  The  cases  of  People  n.McHahon,  16 
N.  Y.  387.  There  are  not  wanting  many  N.  Y.  885,  and  Commonwealth  v.  Cnrtia, 
opposing  authorities,  which  proceed  upon  GT  Mais.  674,  have  carefully  conaidered  the 
the  idea,  that "  a  promise  made  by  an  in-  general  subject.  Li  the  second  of  theae, 
different  person,  who  interfered  oBlcnously  the  prisoner  had  asked  the  olBcer  who 
without  any  kind  of  authority,  and  prom-  made  the  arrest,  whether  he  had  better 
ised  without  the  means  of  perTonnance,  plead  gruilty,  and  the  officer  had  replied 
can  scarcely  be  deemed  sufficient  to  pro-  that  "  as  a  general  thing  it  was  better  for 
dace  any  effect,  even  on  the  weakest  a  man  who  was  guilty  to  plead  guilty,  for 
mind,  as  an  inducement  to  confea*."  1  he  got  a  lighter  sentence."  Afler  this  he 
OreenL  Er.  §  223.  No  supposition  could  made  statements  which  were  relied  upon 
be  morefatlacious;and,  inpointof  fact,»  to  prove  guilt.  These  statementa  w«r« 
case  can  scarcely  occur  In  which  some  not  allowed  to  l>e  given  in  evidence.  Per 
one,  from  age,  superior  wisdom,  or  expe-  Fotltr,  J. :  "There  is  no  doubt  that  amy 
rienc*,  or  from  his  relatioiu  to  tlia  ao-  indnoentent  of   tampond   fsar  or  favor 


by  Google 


OH.  x.}  ooNsrnuTiOHAi.  PBOTBcnoMS,  xra  SS5 

ouBed  cannot  be  supposed  to  have  acted  under  their  influence, 
the  confession  may  be  received  in  evidence ;  ^  but  the  showing 
ought  to  be  very  satisfactory  on  this  point  before  the  court  should 
presume  that  the  prisoner's  hopes  did  not  still  cling  to,  or  his 
feais  dwell  upon,  the  first  inducements.' 

Before  prisoners  were  allowed  the  bene6t  of  as^tance  from 
counsel  on  trials  for  high  crimes,  it  was  customary  for  them  to 
make  such  statements  as  they  saw  fit  concerniug  the  charge 
against  them,  during  the  progress  of  the  trial,  or  after  the  evi- 
dence for  the  prosecution  was  put  in ;  and  upon  these  statements 
the  prosecuting  officer  or  the  court  would  sometimes  ask  ques- 
tions, which  the  accused  might  answer  or  not  at  his  option.  Aod 
although  this  practice  has  now  become  obsolete,  yet  if  the  ac- 
cused in  any  case  should  manage  or  assist  in  his  own  defence,  and 
should  claim  the  right  of  addressing  the  jury,  it  would  be  difficult 
to  confine  him  to  "the  record  "  as  the  counsel  may  be 
confined  in  hia  *  argument.  A  disposition  has  been  [*  317] 
manifested  of  late  to  allow  the  accused  to  give  evidence 
in  his  own  behalf ;  and  statutes  to  that  effect  are  in  existence  in 
some  of  the  States,  the  operation  of  which  is  believed  to  have  been 
generally  satisfactory."  These  statutes,  however,  cannot  be  so  con- 

oomiDK  from  one  in  aathori^,  which  pm-  hope  uii]  iDdncemetit  of  &  lighter  wn- 

Mded  and  mnj  hare  influenusd  a  canf»-  fence  if  he  pleaded  gnilly.    And  a  deter- 

•ion,  will  came  it  to  be  rejected,  unleef  minatioii  to  plead  Kuiltj  at  the  trial,  thai 

the  ooofewion  a  made  onder  inch  drenm-  induced,  wnnld  natnrallj  lead  to  an  <m- 

■tancei  ai  ihaw  tbat  the  influence  of  the  mediate  diiciotiire  of  gnilt"     And  tlw 

inducement  has  pamed  awa^.    No  oawa  court  held  it  an  unimportant  ctrcumitance 

raqoire  mora  careful  icnitanj  than  tiKwe  tbat  tite  adTice  of  the  officer  «m  piTen  at 

of  ditdoiure*  made  by  a  party  under  ai^  the  reqoeit  of  the  priioner,  instead  of 

icM  to  tin  (Acer  who  haa  him  in  cuitody,  1>eing  Toiunteered. 

and  In  none  wiU  tUghter  threats  or  prom-  i  Stale  o.  Gniid,  10  V.  J.  188;  i.  o.  18 

bee  of  fcior  eiclnde  the  inbwqnKit  con-  Am.  Dec  404 ;   Commonwealth  ».  Hai^ 

feuioni.      Commonwealth  »,   Taylor,   S  man,4  Penn.  St.  20»;  State  r.  VilRneur, 

Ca«h.eiO:  Commonwealth B. Tockennan,  6  Rich.  891;   Rax  v.  Cooper,  6  C.  t  P. 

10  Gfay.  198 ;  Commonwealth  v.  Morey,  636 ;  Rex  t>.  Howee,  6  C.  A  P.  404 ;  Rei 

iaray,4ai.    'Saying  to  the priaoner  that  u.  RIchaTdt,  6  C.  ft  P.  318;  Thompeon  r. 

it  will  be  the  wone  tor  him  if  he  does  Commonwealth,  20  Gntt.  724. 

■H>tcoobu,orthatitwiUbetbet>etter  fbr  •  See  State  r.  RoberU.  1  DeT.  260; 

him  if  be  doea,  ii  infleient  to  exclude  the  Bex  u.  Cooper,  6  C.  A  P.  6SS ;  Thompw>n 

oonfeMion,  according  to  oonitant  expe-  d.  Commnnwealth.aOGnitt.  724;  Stats  v. 

rience.'    2  Hale,  F.  C.  S69;  1  Green).  E*.  Lowhome,  06  N.  C.  SSa     Before  the  con- 

S  iW;  i  Bennett  and  Heard's  T^ead.  Cr.  feiiion  can  be  receired.  It  mnit  be  shown 

Caa.  164;    Ward  d.  State.  60  Ala.  120.  by  the  pniaecntlon  that  it  wag  volnntary. 

Each  case  depends  larfrely  on   its  own  8lBteii.Oarvey,2SLB.  Ann.  065;  a.  o.2« 

■paeia]  drcnmstance*.    But  we  hare  be-  Am.  Rep.  12S. 

fore  us  an  Instance  in  which  the  offloer  »  See  American  Law  Register,  Vol  V. 

MtnaUy  b^  onl  t«  Ibe  delntdant  the  w.  ■.  pp.  130,  706;  Bnloft  v.  People,  46 
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strued  as  to  authorize  compolsory  proceu  against  an  accused  to  com- 
pel bim  to  disclose  more  than  be  chooses ;  they  do  not  so  far  change 

the  old  system  as  to  establiah  an  inquisitorial  process  for  obtain- 
iug  evidence ;  they  confer  a  privilege,  which  the  defendant  may 
use  at  his  option.  If  he  does  not  choose  to  avail  faim&elf  of  it, 
unfavorable  iuferenoeB  are  not  to  be  drawn  to  hb  prejudice  from 
that  circumstanoe ;  ^  and  if  be  does  testify,  be  is  at  liberty  to  stop 

N.  T.  21B.    In  TeoMMce,  the  priMiier'i  riew  u  followt :  "  At  th«  trial,  by  hia  pica 

(latemmt  ii  not.  Id  >  legftl  laiwe,  tntl-  of  not  gnilty,  th«  fitf  cbarged  dcnlM 

mooj,  but  the  jurj  111*7  iWTerthelen  be-  the  charge  ^^ntt  bim.    TI1U  ii  Itieir  a 

liere  And  act  upon  IL     Wilton  v.  Stile,  8  potiUre  act  of  denial,  and  pnts  npon  the 

Uebk.  343.  people  the  burden  of  afflnnatiTelj  proT- 

1  People  ti.  Tyler,  S6  CaL  683 ;  State  log  the  offence  alleged  asaiut  him. 
V.  Cameron,  40  Vt.  566.  For  a  caM  reet-  When  he  hai  once  raised  lhi«  inoe  by 
lug  upon  an  analogous  principle,  lee  Came  hU  plea  of  not  gailty,  the  law  nji  he 
V.  Litchfield,  3  Midi.  340.  A  different  ibali  thenceforth  be  deemed  innocent  tID 
Tie*  would  seem  to  be  taken  in  Maine,  he  it  proved  to  be  guilty ;  and  both  Ibe 
See  Stale  d.  Bartlett,  66  Me.  200.  The  common  law  and  the  statute  give  him  the 
Tievrt  of  the  court  are  Ihnt  staled  in  the  benefit  of  enj  reasonable  doubt  arising 
recent  caae  ol  Stale  v.  ClesTes,  69  Me.  on  the  eridence.  Kow,  if  at  Hie  trial, 
206 ;  t.  o.  8  Am.  Rep.  422.  The  Judge  when  far  ail  the  pnrpoM*  of  tlie  trial  the 
below  had  instructed  the  jury  (bat  the  burden  Is  on  the  people  to  prore  llie  of- 
fcct  that  the  delendant  ^d  not  go  upon  Ibnce  charged  by  affinnative  evidence, 
the  itand  to  testify  was  a  proper  matter  and  the  defendant  1«  entitled  to  rest  npon 
to  be  taken  into  consideration  by  tliem  in  liis  plea  of  not  guilly.  an  inference  of 
determiQing  the  question  at  her  guilt  or  guilt  conld  legally  be  drawn  flr»m  his  de- 
innocence.  This  iostmction  wai  sus-  dining  to  go  upon  the  stand  aa  a  witness, 
lalned.  Ajtpl^im,  Ch.  J.  "  It  has  been  and  sgain  den;  the  charge  against  him  In 
nrged  that  this  view  of  the  law  places  the  the  form  of  testimony,  be  would  practi- 
prisonerinanembarrassedcondilion.  Not  cally  if  not  Iheoretlcally,  by  his  act  de- 
■a.  The  embarrassment  of  the  prisoner,  dining  to  exercise  his  privilege,  fyimiih 
if  embarrassed,  la  the  reinlt  of  his  own  evidence  of  his  guilt  thai  might  turn  the 
previous  misconduct,  not  of  the  law.  If  scale  and  convict  him.  In  this  mode  be 
innocent,  he  will  regard  the  privileire  of  would  indirectly  and  practically  be  de- 
tMlifying  as  a  boon  Justly  conceded.  If  prlved  of  the  option  which  the  law  give* 
guilty,  it  is  optional  with  the  accused  to  him,  and  of  the  benefit  of  the  provision  of 
testi^  or  not.  and  he  cannot  complain  of  the  law  and  the  Constiluiion,  whkh  wy 
tlie  election  he  may  make.  If  he  does  not  in  substance  that  he  iliail  not  be  com- 
eTail  himself  of  the  privilego  of  contra-  peiled  to  criminate  himeeK.  If  tlie  Inffer- 
diction  or  explanation,  It  is  his  fault  if  ence  In  qoestlon  could  be  legally  drawn, 
by  his  own  miscondnct  or  crime  he  has  the  very  act  of  exercising  hi*  option,  as 
placed  himself  in  such  a  sitnation  that  he  to  going  npon  the  stand  ■«  a  witness, 
prefers  sny  infetcncee  which  may  be  which  he  Is  necessarily  compelled  by  the 
dnwn  from  hia  reftisal  to  testify,  to  those  adoption  ot  the  eUtute  to  exerdee  one 
which  must  be  drawn  from  his  testimony,  way  or  the  other,  would  be  at  Inst  to  the 
if  truly  delivered.  The  instruction  (riven  extent  of  the  weif^t  given  by  the  jury  to 
was  oorreot,  and  in  entire  acimrdance  the  infcrenoeariiing  from  his  dedining  10 
with  the  conclusions  to  which,  after  ma-  tentlfy  a  crimination  of  himaelf.  What- 
tare  deliberation,  we  hsve arrived.  State  ever  the  ordinary  rule  of  evidence  witlt 
r.  Rartiett.  66  Me.  200 ;  Slate  c.  I««renoe,  reference  In  Inferences  to  be  drawn  ftom 
67  Me.  STG."  the  fUlnre  of  parties  to  prodnce  evidence 

In  People  n.  Tyler,  86  Cal.  622.  6S9,  that  mnat  be  In  their  power  tn  give,  we 

Saicgrr,  CHi.  J.,  exprettM  tbe  ooBtrary  an  Mtlafied  that  the  defendant,  with  re- 
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at  any  point  he  cbooses,  and  it  mnst  be  left  to  the  jniy  to  give  a 

statement,  which  he  decUnea  to  make  a  full  one,  each  weight  as, 
under  the  circumstances,  they  think  it  entitled  to;^  otherwise 
the  statate  must  have  set  aside  and*  overmled  the  constitutional 
maxim  which  protects  an  accused  party  ^unst  being  compelled 

■pect  to  exerdtlDg  hii  privilege  under  the  wealth  b.  Banner,  97  Mui.  667;  Com- 

proTiilont  of  the  act  in  qtmtion,  i«  enti-  monweUth  n.  OalUgher,  126  Hau,  64; 

tied  to  reit  in  tikece  and  aecoritf  npon  Btatc  i>.  Hardin,  40  Iowa,  028 ;  a.  o.  aS 

bia  plea  ot  not  gailtf,  and  that  no  Infer-  Am.  Rep.  174 ;  QiHord  »,  People,  67  m. 

ence  of  guilt   c*n    be   properly   drawn  Sll. 

againtt  blm  fhmi  hia  dMUning  to  arail  '  In  State  n.  Ob«r,G2K.H.46fi;  a.  0. 

hlmaelf  of  the  privilege  contbrrad  upon  18  Am.  Rep.  88,  the  defendant  waa  pvt 

Um  to  ttnUj  in  hia  own  behaif ;  that  to  on  trial  for  an  Illegal  tale  of  llqnon ;  aiid, 

permit  •ucb  an  inforenoe  would  ba  to  rlo-  baring  rifbrad  himaetf  a«  a  witneu,  waa 

laM  the  prindplea  and  the  t[drit  of  the  aaked   on  croaxwniinarton  a  qoealion 

Conititution  and  the  ilatnta,  and  defeat  directlj  relating  to  the  lale.    He  declined 

nUher  than  promote  tbe  object  deaigned  to  aniwer,  on  the  groiuid  ihat  it  migk  mJ 

to  be  accomplUhed  hj  die  Initovatioii  iti  to  erimaaU  Aim.    Being  conTicled,  it  waa 

foeitioi]."     6ra  aUo  CommoDwealtfa  t>.  alleged  for  error  tliat  the  eom^  nffered 

Bonner,  97  Uaai.  687 ;  Commonwealth  v.  the  pnieecnting  olHcer  to  comment  on  tliii 

Morgan,  107  Haaa.  100;  Commonwealth  refiual  to  the  jnrj.     The  Supreme  Cowt 

V.  Nicbola,  114  Maw.  286 ;  a.  o.  19  Am.  held  thii  no  error.    Thia  ruling  U  bi  eif 

Kep.  S4a ;  Commonwealth  v.  Scott,  1SS  tire  acooid  with  the  practice  which  baa 

Man.  239;  a.  o.  36  Am.  Hep.  67;  Bird  s.  jmratled  wltbont  qneatlon  In  Wchlgan, 

6taM,  60  Oa.  686.     In  New  YoA  and  and  whiuh  faai  alwaji  aainmed  that  the 

Ohio,  b^  itatnte,  onfaTorable  inference*  tight  of  comment,  where  the  party  makea 

*re  not  allowed  to  be  drawn  from  the  fact  bimielf  hia  own  witneat,  and  then  refnaea 

ot  Cba  defendant  not  offering  himaelf  aa  a  to  anawer  proper  qneitiont,  waa  aa  clew 

witoeaa.    See  Brandon  «.  People,  42  N.  T.  aa  tbe  right  to  exemption  from  nnfaTor- 

S66 ;  Connor*  v.  People,  GO  N.  T.  240 ;  able  comment  when  be  abataina  ttom  aa- 

StoTer  e.  People,  G6  N.  Y.  S16;  CalUnao.  aerting  hii  atatntory  pririlege. 

Bute,  18  Ohio  St.  36ft.  The  caae  of  Connora  o.  People,  GO  N.  7. 

In  DeTriea  v.  Phillip*.  68  N.  C.  G8,  the  240,  ia  different.    There  the  defendant. 

Supreme  Conrt  of  North  Carolina  held  it  baring  taken  the  atand  aa  a  witneaa,  ob- 

iMt  admlMibia  for  coonael  to  comment  m  jected   to  antwer  a  qoeation;  bat  waa 

tbe  jnry  on  the  fact  that  tbe  oppoaite  directedby  tbecoart  todOBO,and  obeyed 

party  did  not  come  (brward  to  be  iwora  the  direction.    Thb  waa  held  no  enor, 

ae  a  witneaa  aa  the  itatnta  permitted.    In  became  he  had  waired  hia  pririiage.    It 

Hiubigan  tbe  wife  of  an  accnwd  party  the  defitndant  had  partiited  in  refaaiaib 

■iqrbeawomatawltnettwithhiiaatent;  we  are  not  adriaed  what  action  theoowl 

bnt  it  hai  bean  held  that  hia  failare  to  would   iiare  deemed  it  proper  to  take, 

oaU  her  waa  not  to  anhject  him  to  Inter-  and  it  la  eaay  to  conceire  of  aerioot  em- 

CBcea  of  goilt,  eten  though  the  caae  waa  barratamenta  in  nieb  a  caae.    Under  tbe 

such  that,  if  hia  defence  waa  Irae,  hi*  Michigan  practice,  when  tbe  court  had 

wiTa  mnat  hare  been  oogniiant  of  tbe  decided  the  qoaation  to  be  a  propw  odo, 

facta.     Knowlei  v.  People,  16  Mich.  406.  It  would  bare  been  left  to  the  defendant 

When  a  defendant  in  a  criminal  caae  to  aniwer  or  not  at  hia  option,  but  if  he 

takea  tba  atand  in  hit  own  behalf,  he  la  failed  to  anawer  what  aeemad  to  the  jnry 

enbject  to  impeachment  like  other  wit-  a  propw  inquiiy,  it  would  be  thought  ni^ 

naaaea.     Fletcher  r.  State,  49  Ind.  124;  ptiaing  it  they  gar*  hia  tmparteet  itate- 

■.  c.  IB  Am.  Rep.  078 ;  Herthon  b.  State,  roent  moch  credence.    On  tbU  point  aM 

M  Ind.  14;  State  v.  Beal.  «8  Ind.  S46;  flirtber  State  e.  Wentworth,  06He.  284; 

HonlaoB  «.  Bute,  79  Ind.  836 ;  Common-  a.  o.  20  Am.  Rep.  688. 


by  Google 


888  OONSTITUTIOKAL  UHITATIONB.  [CH.  X. 

to  testif;  against  himself,  aod  the  statatofy  j^vilege  becomes  a 

snare  and  a  danger.' 
[*  818]        *  The  testimony  for  the  people  in  criminal  cases  can 

only,  as  a  general  rule,  be  given  by  witnesses  who  are 
present  in  court.*  The  defendant  is  entitled  to  be  confronted  with 
the  witnesses  against  him ; '  and  if  any  of  them  be  absent  from  the 
Commonwealth,  so  that  their  attendance  cannot  he  compelled,  or 
if  they  he  dead,  or  have  become  incapacitated  to  give  evidence, 
there  is  no  mode  by  which  their  statements  against  the  prisooer 

>  The  lUtute  of  Mtehigao  ot  1661,  p.  of  what  he  hai  oBbnd  to  expUin,  would 

16fi,teiiiOTed  the  coDunoD-law  ditabllitiei  have  ICi  proper  weight  with  the  jnrj." 

of  pftTdei  to  tMtif7,aDd  added,  "Nothing  Bm  Comtnonwealth  v.  Uu lien,  97  Hate, 

in  lhl«  act  thall  be  uonttrued  a*  girtng  M7;  Com  moo  wealth  v.  CnTtii,  07  Han. 

the  right  to  compel  a  defendant  in  crim-  674 ;    CommoD wealth    v.    Horgan,    107 

jnal  caiei  to  t«aliiy ;  but  any  inch  de-  Han.  109. 

femduit  thall  be  at  libertj  to  make  •  ■  State  r.  ThomNi,  64  N.  C.  74 ;  Oood- 
(tatemeot  to  the  cout  or  jury,  and  nwj  man  r.  State,  Heigi,  197 ;  Jackaon  *. 
be  croaa-examined  od  an;  luch  ataie-  ComnKHiwealth,  19  Grat.  656.  By  tiie 
nMDt."  It  ha«  been  held  that  thii  atate-  old  common  law,  ■  part;  aceaied  of  UA- 
ment  ihonld  not  lie  under  oath.  People  on;  wai  not  allowed  id  call  witneaaea  to 
D.  Thomai,  9  Ifich.  311.  Tliat  ita  pur-  contradict  tlie  evidence  for  the  Crown; 
poee  wae  to  give  erer;  petaon  on  trial  and  thU  teexta  to  have  been  oa  some  idt* 
for  erinie  an  opportonlt;  to  make  fnQ  ez-  that  it  woald  he  derogator;  to  the  n>;Bl 
planation  to  tlie  Jnr;,  in  retpect  to  the  dignitj  to  permit  It.  Aflerwardi,  wlien 
circumttaacMgircn  in  evidsDce  which  are  the;  were  permttted  to  be  called,  tlie; 
anppowd  to  have  a  bearing  againat  him.  made  their  (tatementa  without  oatb;  and 
Annia  v.  People,  IS  Mich.  611.  That  the  it  wa«  not  uncommon  for  both  the  pro**- 
Btalement  it  evidence  in  the  caie,  to  cnlion  and  the  court  to  comment  npon 
which  the  Jar;  can  attach  *ach  weight  their  teatimonjaa  oflittle  weight  l>ecaaae 
a*  the;  thinlc  it  entitled  to.  Miliar  v.  unawom.  It  waa  not  until  Queen  Anne'i 
People,  10  Mich.  212.  That  the  court  time  that  the;  were  put  under  oath. 
Iiaa  no  right  to  initruct  the  jury  that,  The  rule  that  the  priaonerahall  be  coo- 
when  it  conHicta  with  the  teitimon;  of  an  fronted  with  the  witneuea  againat  Idm 
imimpeaclied  wituea*,  the;  moit  believe  doe*  not  preclude  luch  docnmentar;  evi- 
(Iw  latter  in  preference.  Darant  e.  Peo-  dence  to  eatabliih  cdlateral  fkdi  ai  woold 
pie,  13  Mich.  S61,  And  that  the  pritoner,  be  adniiaaible  nnder  the  rulei  oF  the  coin- 
while  on  the  atand,  it  entitled  to  the  aHiit-  men  law  in  other  caiea.  United  Ststea  r. 
aoce  o(  counsel  in  directing  hit  attention  Benner,  Baldw.  234;  United  Statea  v. 
to  an;  branch  of  the  charge,  that  he  Little,  2  Waih.  C.  C.  160;  United  Scatei 
ma;  make  explanations  concerning  it  tf  o.  Ortega,  4  Waah.  C.  C.  631 ;  People  v. 
be  deeirei.  Annia  v.  People,  18  Mich.  Jonea,  24  Hich.  216.  But  the  airj>"  d^ 
611.  Tlie  priioner  doe*  not  eeaie  to  be  a  licti — t.g.  the  fact  of  marriage  in  an  io- 
defendant  b;  becomiag  a  wltneaa,  nor  dictment  for  bigam;  —  cannot  be  proved 
forfeit  right*  b;  accepting  a  privilege,  b;  cerCiflcatea.  People  n,  Lambert,  6 
In  People  t>.  Tlinmai,  9  Mich.  331,  Camp-  Mich.  S49. 

ba,  J.,ln  HMaking  of  the  right  which  the  *  Bell  v.  Sule,  2  Tex.  Ap.  21fl;  a.  c. 
■talute  glvei  to  croaa-ezamlne  a  defend-  38Am.  Rep.  420.  It  hai  been  held  compe- 
ant  who  ha*  made  his  statement,  aa;* :  lent,  even  In  a  criminal  case,  to  make  the 
"And  while  liis  conititutional  right  of  certificate  of  the  proper  official  accoont- 
daclinlng  to  answer  qnestlous  cannot  be  ant  prima  fiidr  evidence  of  an  offlciai  de- 
removed,  yet  a  retosnl  by  a  part;  to  an-  iinquenc;  in  the  tax  collector.  John*  p. 
■wer  an;  fair  qnestion,  not  going  oalside  State,  6fi  Md.  860, 
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can  be  used  for  his  conviction.  The.exceptiona  to  this  rule  are 
of  cases  which  aie  excluded  fiom  its  reasons  by  their  peculiar 
drcumstaaces ;  but  they  are  &r  from  numerous.  If  the  witness 
was  sworn  before  the  examining  magistrate,  or  before  a  coroner, 
and  the  accused  had  an  opportunity  then  to  cross-examine  him, 
or  if  there  were  a  former  trial  on  which  be  was  sworn,  it  seems 
allowable  to  make  use  of  his  deposition,  or  of  the  minutes  of  his 
examination,  if  the  witness  has  since  deceased,  or  is  insane,  or 
sick  and  unable  to  testify,  or  has  been  summoned  but  appears  to 
have  been  kept  away  by  the  opposite  party.'  So,  also,  if  a  per- 
son is  on  trial  for  homicide,  the  declarations  of  the  party  whom 
he  is  charged  with  having  killed,  if  made  under  the  solemnity  of 
a  conviction  that  he  was  at  the  point  of  death,  and  relating  to 
matters  of  fact  concerning  the  homicide,  which  passed  under  his 
own  observation,  may  be  given  in  evidence  against  the  accused  ; 
the  condition  of  the  party  who  made  them  being  such  that  every 
moUve  to  falsehood  must  he  supposed  to  have  been  silenced,  and 
the  mind  to  be  impelled  by  the  most  powerful  considerations  to 
tell  the  truth.*  Not  that  such  evidence  is  of  very  conclusive 
oboraoter ;  it  ia  not  always  easy  for  the  hearer  to  determine 
how  much  of  the  declaration  related  to  what  was  seen  and 

>  I  GrMnl.  Ev.  ff  168-168;   Blihop.  Rex  v.  Hagin,  9  C.  kP.lfft;  Silb  o. 

Cr.  Pro.  IS  S20-62T;  Whut  Ur.  Uw,  f  Brown,  9  C.  ft  P.  601 ;  People  t>.  Chuog 

607;  8  Phil.   Et.  by  Cowen,  HIH,   and  Ah  Chue,  67  Cal.  667. 
Edwirdt,  217, 229 ;  Beeti  v.  Sute.  Heigi,         *  1  Greenl.  Et.  }  ISO ;  1  Phil.  Bt.  by 

106;  Kendriuki  V.  State,  10  Humph.  17Bi  Cowen,    Hill,    and    Edwardi,    286-289; 

Uniud  Stales  v.  HcCoinb,  6  Mctean,  286 ;  Wbart.  Cr.  Iaw,  Sj  669-682 ;  Donnelly  t>. 

BumAoni  p.  State,  6  Ohio  St.  32G ;  Pope  State,  26  N.  J.  46S ;  Anthony  v.  Stale, 

«.   Bute,  22  Ark.  STl ;  Brown  v.  Com-  Heig»,   206;    Hill't  Caie,  2  Gratt  fiQI; 

monwealth,  78  Penn.  St.  S21 ;   Johnwo  State  v.  Freeman,  1  fipeen,  67  ;  State  o. 

V.  Sute,  1  Tei.  Ap.  333 ;  O'Brien  r.  Com-  Brunetto,    18    La.    Ann.   46;    Daon    p. 

monwealth,  6  Baih,  663 ;  Commonwealth  Slate,  2  Ark.  229 ;  Hoae  c.  Slate,  36  Ala. 

e.  Richards,  18  Rck.  484 ;  People  t>.  ISar-  421 ;  Brown  p.  Stale.  82  Hit*.  433 ;  Whlt- 

plij,  46  Cal.  137;  People  n.  Derlne,  46  ley  d.  Stale,  38  Ga.  70;  State  r.  QakA, 

Cat.   46;    DaTJB  p.    Sute,  17  Ala.   364;  16  Rich.  168;  Jackion  p.  Commonwealth, 

State  D.  Johnaon,  12  Nev.  121 ;  Sute  o.  19  Gratt.  666 ;  Sute  p.  Olirer,  2  Honit. 

Hooker,  17  Vt  668.    Compare  Pnryear  p.  686.     Thia  whole   aobjed  waa    largely 

State,  68  0«.  603;  Suta  p.  Campbell,  1  coniidered  in   Morgan  n.  State,  31    Ind. 

Hkh.   124.     That    the    legialature  may  193;   SUte  p.   Frambnrg,  40  Iowa,  666. 

make   the    nolea  of    the  official  tteoog-  It  fa  not  competent  far  Ihe  leglilatore 

npher  ejidence  In    a  lobseqaent  trial,  to  make    reputation   aofficieDt  eTldence 

•ce  State  i.  Frederic,  69  Me.  400;  a.  c.  8  egiilnit  an  accnaad  of  a  public  oflenoe— 

Am.  Cr.  R.  78.     Whether  evidence   that  t.g.  of  keeping  a  place  for  the  aale  of 

the  wiincu  cannot  be  found  after  diligent  liqnon  —  Sute  o.  B«awick,  13  R.  L ;  lun- 

tnqatry,  or    li  oat  of   the   Joritdicllon,  m,  State  n.  Thomaa,  47  Conn.,  640 ;  ■.  o- 

would  be  infflcient  to  let  in  proof  of  hia  86  Am.  Rep.  SB. 
fbrawT  teitimiMy,  tee  Bnl.  N.  P.  889,  S4S ; 
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[*  319]    positjyely  koown,  aod  how  much  was  Barmise  *  and  sus- 
picion only ;  but  it  is  admissible  from  the  neceaaitj  of 
the  case,  and  the  jury  must  judge  of  the  weight  to  be  attached 
to  it 

In  cases  of  felony,  where  the  prisoner's  life  or  liberty  is  io 
peril,  he  has  the  right  to  be  present,  and  must  be  pteseat,  daring 
the  whole  of  the  trial,  and  until  the  final  judgment  If  he  be 
absent,  either  in  prison  or  by  escape,  there  is  a  want  of  jurisdic- 
tion over  the  person,  and  the  court  cannot  proceed  with  the  trial, 
or  receive  the  verdict,  or  pronounce  the  final  judgment.^  But 
misdemeanors  may  be  tried  in  the  absence  of  the  accused. 


The  D'aver$e  Jury. 

AcouBations  of  criminal  conduct  are  tried  at  the  comm(Hi  law 
by  jury ; '  and  wherever  the  right  to  this  trial  is  guaranteed  by 
the  constitution  without  qualification  or  restriction,  it  must  be 
understood  as  retained  in  all  those  cases  which  were  triable  by 
jury  at  the  common  law,"  and  with  all  the  common-law  incidents 

I  See  Andrawi  d.  State,  2  Sneed,  UO ;  riBin  on  Jarie*.    It  la  worthy  of  note  that 

Jacob*  D.  Cone,  6  8.  ft  B.  83& ;  Win  v.  «H  that  ii  extant  of  the  legialation  of  tb« 

Sute,  G  Cold.  II;  Btate   t>.  Alman,  M  Plymonth  Colony  for  the  flnt  Ave  yean, 

N.  C.  864 1  Qtadden  d.  State,  IS  Fla.  677 ;  couittt  of  the  (ingls  reguUdon, "  that  all 

Hanrer  v.  People,  48  N.  T.  1;  note  to  criminal  facta, and  alioall  manneroftrea- 

Winchell  v.  Sute,  7  Caw.  6S5,     In  capi-  pann  and  debt*  between  man  and  man, 

tal  c«M«  the  accnaed  itandi  upon  all  hli  «hall  be  tried  by  the  rerdict  of  tweWe 

righti,  and  waiTOi  nothing.    Nomaqne  e.  honeit  m«n,  to  be  impanelled  by  aathor> 

People,  BreeK,  145;  Demptey  o.  Fenple,  ity,  in  fonn  of  ■  jury,  upon  their  oath." 

47  111.  326 ;  People  i>.  McKay,  18  Johna.  1  Palfrey's  New  England,  340. 

217 ;  Bnrley  e.  State,  1  Neb.  366.    The  ■  Cuea   of  oontsmpt   of   eonrt   wci« 

court  cannot  make  an  order  changing  the  nerer  triable  by  Jury ;  and  the  object  of 

Tenoe  ia  a  criiaiaal  oue  in  the  abaenM  tbe  power  wotild  be  defeated  in  many 

of  and  wiihoat  notice  to  the  debndant.  cue*  if  they  were.    The  power  to  pnoidi 

Ex  parU  Bryan,  44  Ala.  404.    Nor  in  the  contempta  aummarily  ia  incident  to  eonrta 

conrae  of  the  trial  allow  eridence  to  be  of  record.    King  v.  Almon,  8  St.  Triala, 

given  to  the  jury  in  Lia  abaence,  even  68;   Beapublica  c.  Oawald,  1  Dall.  819; 

tliough   it  be  that  of   a  witneH  which  a.  a  1  Am.  Dec.  346;  Mariner  v.  Dyer,  8 

had  been  ptevioualy  r«duced  to  writing.  Me.  165;  Mwriaon  r.  McDonald,  21  Me- 

Jackwn  v.  Commonwealth,  19  Orat.  666 ;  660 ;  State  d.  White,  T.  U.  P.  Chart.  186 : 

Wade  u.  State,  12  Qa.  S6.     And  in  a  Yatea  r.  Laa^ng,  0  Johna.  896;   a.  o.  d 

capital  caie  the  record  muit  afflrmatively  Am. Deo.  200;  Sanders n.  Metcalf ,  1  Tena. 

show  the  presence  of  tbe  accused  at  tlie  Ch.  419 ;  Clark  n.  People,  1  HI.  S40;  a,  o. 

trial,  and  when  the  Terdiot  i*  recrired  12  Am.  Dec.  177;  People  v.  WileoD,  6t 

and  sentence  pronounced.    Dougherty  n.  III.  196;  a.  c.  16  Am.  Rep.  528;  State  ■■ 

Commonwealth,  S9  Penn.  St.  286.  Monitt.  16  Ark.  884;  Oorham  b.  Lnckett, 

>  See  in  general  Thompaon  and  Me^  6  B.  Moor.  636 ;  Stale  r.  Woodfln,  5  Ired. 
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to  a  joiy  trial,  so  far,  at  least,  as  they  can  be  regarded  as  tending 
to  t^e  protection  of  the  accused.^ 

A  petit,  petty,  or  traverse  jury  is  a  body  of  twelve  men,  who  are 
sworn  to  try  the  faots  of  a  case,  as  they  are  presented  in  the  evi- 
denca  placed  before  them.  Any  less  than  this  number  of  twelve 
would  not  be  a  commou-law  jury,  and  not  such  a  jury  as  the  Con* 
stitution  guarantees  to  accused  parties,  when  a  lees  number  is  not 
allowed  in  express  terms ;  and  the  necessity  of  a  full  panel  could 
not  be  waived  — at  least  in  case  of  felony  —  even  by  oonsent.' 

199 ;  £r  parte  Adamt,  2S  Mid.  8SS ;  State  on  a  cfaarga  of  diacoanging  volunteer  en- 

V.  Copp,  15  S.  H.  SI3 ;  Slate  e.  Uathem,  lUtmeDti  or  retiitiDg  a  military  coiMcrip- 

ST  N.  H.  460;  Neel  r.  Slate,  9  Ark.  269;  tion.    /■  n  Kemp,  16  Wli.  S5B.    See  £x 

Slate  r.  Tipton,  1   BlaclcC  160 ;  Middle-  porta  HilllgaD,  4  Wail.  S.    The  ooiutita- 

brook  V.  Bute,  48  Conn.  269.    ThU  ii  ttonal  light  of  bial  hj  jucj  extend*  to 

true  of  tiie  tederal  courti.    tJnited  Slate*  new];    cteated    oSmcei.      Plimpton    v. 

V.  Hudioa,  T  Cranch,  83 ;  United  Sutei  Someraet,  38  Tt.  288 ;  Bute  ».  Peteraon, 

K  New  Bedford  Bridge,  1  Wood.  &  H.  41  Vt  GOl.    Contra,  Tim*  o.  State,  86  Ala. 

401.     See  Ex  parle  HubiDion,  19  WalL  10i{ca*eo[an  iDferiaroSence].     But  not 

605.     Wlieiher  juitice*  of  the  peace  may  to  oSencea  agaiiut  city  by-law*.    UcOear 

punish  conlempti  In  tbe  absence  of  any  d.  WoodruS;  83  N.  J.  218.    A  proTlaku) 

ttatnte  conferring  the  power,  will  perliape  in  an  excise  law,  authoriilng  tlie  end*t 

depend  on  whether  the  juatlce'*  court  ii  board  to  reroke  licentee,  i*  not  Toid  a* 

Aria  not  deemed  a  court  at  record.    See  violating  the  conatilntional  right  of  jury 

Lining  c.  Bentham,  8  Bay,  1 ;  Aa  Cooper,  trial.    People  c  Board  of  CommiaaiooBn, 

83  Vl  S63:  £t  parte  Kerrigan,  88  N.  J.  60  N.  T.  92. 

S46;  Rhinehart  0.  Unoe,  48  N.  J.  Sll;  '  Wwk  t>.  State,  3  OMo  St.  296;  Can- 
•.  a  89  Am.  Rep.  593.  Bnt  court  com-  cemi  r.  People.  IS  N.  Y.  136;  Brown  e. 
miaaionere  have  no  ant^  power  fa  n  SuiB.eBleckf.fifll;  SLead.Cr.Caa.SST; 
BemiDgton,  T  Wla.648;  Height  c.  Lucia.  Hill  e.  People,  16  Mich.  851.  And  eee 
M  Wl*.  S56.  Nor  on  the  leglalalnre  con-  State  n.  Cox.  S  Eng.  48« ;  Murphr  v.  Corn- 
Car  It  upcm  municipal  cotineila.  Whtt-  monwealth.  1  Met  (Ky.)  30G;  Tyiee  e. 
comb's Caae,  120 Mas*,  lis.  Aalhecourt*  Commonwealth,  3  Met.  (Ky.)  1;  SUte  v. 
Id  punisliing  contampia  are  dealing  with  Manafleld,  41  Mo.  470;  Brown  v.  Stale, 
caaes  which  concern  their  own  anthority  IB  Ind.  496 ;  Opinions  of  Judges,  41 N.  H. 
at>d  dignity,  and  which  are  likely  to  sag-  560;  Uncoln  e.  Smith,  37  Vt.  828 ;  Dow> 
gett.  If  not  to  excite,  peraonal  feeling*  and  ling's  Case,  IS  &Uss.  664 ;  Tillman  v.  Arllee, 
aDimoaltiea,theca*eshoaldbeplBinbefore  13Misa.8T8;  Taughan  v.  Seade,  80 Ho. 
they  ahonld  aasume  the  authority.  Bach-  600;  Kleinachmidt  v.  Dtinphy,  1  Montana, 
elderr.  Moore,  43  Cal.  415.  See  Slorey  IIB;  Allen  e.  Sute,  64  Ind.  461 ;  Bute  e. 
u.  People,  79  III.  45;  Holling*wDTth  r.  Everett,  14  Minn.  447;  State  v.  Lock- 
Duane,  Wall.  C.  C.  77 ;  Ei  parU  Bradley,  wood,  48  Wis.  40S ;  State  v.  Davis.  06  Mo. 
7  Wait.  364.  484 ;  Willlama  r.  State,  12  Ohio  8L  «33i 

Charges  of  vagrancy  and  disorderly  Allen  v.  State,  64  Ind.  461 ;  Swart  r.KliD. 

conduct  were  never  triable  by  Jury.    See  ball,  43  Mich.  448.    In  CommoDwealtb  t>. 

f  nil  revleur  by  Atvtj,  J.,  in  State  ».  Olenn,  Dailey,  12  Gush.  80,  It  was  held  that.  In 

M  Md.  S72.    Alao  Stale  e.  Aaderaon,  40  a  ease  of  tniademeanor,  the  content  of 

H  J.  824.  the  defendant  that  a  verdict  might  be  r«- 

t  Bee  note  to  p.  *4I0,  poll.    A  ciliien  ceired  from  eleven  jurors  wa*  binding 

not  in  the  land  or  naval  serriee.  or  in  the  npon  him.  and  the  verdict  waa  valid.    Sea 

■Dilltia  in  actual  aervice,  cannot  be  tried  kIm)  Stale  r.  Boiowaky,  II  Nev.  119;  Hni>- 

Vy  conrt-martla)  or  ntiUtsry  commlaalon,  phy  e.  Conunonwealtb,  1  Met.  (Ky.)  866; 
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The  infirmity  in  case  of  a  trial  by  jury  of  leas  than  twelve,  by 
consent,  would  be  that  the  tribunal  would  be  one  uukoown  to  the 
law,  created  by  mere  voluntary  act  of  the  parties ;  and  it  would 
in  effect  be  au  attempt  to  submit  to  a  species  of  arbitration  the 
question  whether  the  accused  has  been  guilty  of  an  offence  against 
the  State.  But  in  those  cases  which  formerly  were  not  triable 
by  jury,  if  the  legislature  provide  for  such  a  trial  now,  they  may 
doubtless  create  for  the  purpose  a  statutory  tribunal,  compoeed 
of  any  number  of  persons,  and  no  question  of  constitutional  power 
or  right  could  arise. 

Many  of  the  incidents  of  a  common-law  trial  by  jury  are  essen- 
tial elements  of  the  right.  The  jury  must  be  indifferent  between 
the  prisoner  and  the  Commonwealth;  and  to  secure  impartiality 
challenges  are  allowed,  not  only  for  cause,'  but  also  peremptory 

without  assigning  cause.     The  jury  must  also  be  sum- 
£"  820}    moned  *  from  the  vicinage  where  the  crime  is  supposed 

to  have  been  committed ; '  and  the  accused  will  thus 

Cannelljc.  Slate, 60  AU.8B;  j.o.SlAm.  ^  Oflencet  againat  the  Umted  Stalei 
Rep,  S4.  Id  Iowa  the  right  to  jury  trial  ara  to  be  tried  in  the  diitrict,  and  Uiow 
i»  regarded  m  s  pertonal  priTilege  irhiuh  ■gaiiut  the  State  in  tlie  conntj  in  which 
maybewaiTed.  State  d.  Polion,  29  Iowa,  the;  are  charged  to  have  been  committed; 
1S3;  State  e.  Kautman,  61  Iowa,  fi78;  8wartu.Ki[nhaIl,43Uich.443:  bntcoana 
a.  c.  S3  Am.  lUp.  148.  And  in  Connect!-  are  general);  empowered,  on  tli«  appli- 
eut  and  Ohio,  under  itatutei  permitting  a  cation  of  an  acciued  part;,  to  order  a 
defendant  in  a  criminal  caae  to  elect  to  change  of  venue,  where  for  an;  reaaoo 
l>e  tried  b;  the  court,  hii  election  ii  held  a  &ir  and  impar^al  trial  cannot  be  bad  in 
to  bind  hlDL  State  d.  VTordeo,  46  Conn,  the  localit;.  See  Hudson  d  State,  3  Cold. 
SW;  e.  c.  SS  Am.  Rep.  27;  Dillingham  866;  Rowan  d.  State,  SO  Wii.  129;  Sute 
o.  State,  6  Ohio  St.  28a  In  Bill  v.  Feo-  n.  Moone;,  10  Inwa,  GOT;  State  v.  Read, 
pie,  16  Mich,  t&B.  it  wai  decided  that  If  49  Iowa,  66;  Wa;rick  t.  People,  89  HI. 
oneof  the  Jaron  called  wai  an  alien,  the  90;  Hani;  e.  Sute,  G2  Ind.  21S;  Gat  v. 
defendant  did  not  waive  the  objection  b;  State,  S  Wall.  35.  But  we  Sute  v.  Saw- 
failing  to  challenge  him,  if  lie  wai  not  ;er,  66  N.  H.  1T&.  It  hai  been  held  in- 
aware  of  the  diaquali6cation ;  and  if  the  competent  to  order  tucb  a  change  of 
conn  refused  to  let  aaide  the  rerdict  on  Tenue  on  the  application  of  the  proaeco- 
affldavita  ihowing  these  facts,  the  judg-  tion.  Kirk  d.  SUte,  1  Cold.  344  Se« 
meat  upon  it  would  be  reteried  on  enor.  alio  Wheeler  v.  Sule,  24  Wis.  52 ;  Osbom 
The  case  of  Sute  v.  Quarrel,  2  Bay,  150,  v.  State,  24  Ark.  629.  And  in  another 
!•  eoHtra.  The  case  of  8Ule  v.  Stone,  S  case  in  Tennessee  It  was  decided  tliat  a 
Ul.  826,  in  which  it  was  held  competent  statute  which  penuitled  offences  cominit- 
fbr  the  court,  erea  in  a  capital  case,  to  ted  near  the  bonadar;  line  of  two  coud- 
ttrike  oS  a  Jur;inan  atler  he  was  sworn,  ties  to  he  tried  in  either  was  an  inTasinn 
because  of  alienage,  affords  some  support  of  the  constitutional  principle  sUtcd  in 
for  Hill  B.  People.  the  text.  Armstrong  e.  Sute,  1  Cold.  898. 
I  Inability  to  read  and  write  may  be  See  also  Suie  >.  Denton,  6  Cold.  630. 
madegoodcauseforchall^nge.  McCamp-  Contra,  State  v.  Itnbinson,  14  Hinn.  447; 
belt  0.  Sute,  9  Tex.  Ap.  124 ;  a.  a.  85  Am.  Willis  o.  State,  10  Tei.  Ap.  49.3. 
Rep.  726.  The  case  of  Dana,  recently  decided  tii; 
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have  the  benefit  on  his  trial  of  his  own  good  character  and  stand- 
ing with  his  neighbors,  if  these  he  has  preserved ;  and  a]so  of  such 
knowledge  as  the  jur;  may  possess  of  the  witnesses  who  may  give 
evidence  against  him.  He  will  also  be  able  with  more  certainty 
to  secure  the  attendance  of  his  own  witnesses.  The  jury  must 
nnanimously  concur  in  the  verdict.  This  is  a  very  old  require- 
ment in  the  English  common  law,  and  it  has  been  adhered  to,  not- 
withstanding very  eminent  men  have  assailed  it  as  unwise  and 
inexpedient.'  And  the  jurors  must  be  left  free  to  act  in  accord- 
SDce  with  the  dictates  of  their  judgment.  The  Anal  decision 
upon  the  facts  is  to  rest  with  them,  and  interference  by  the  court 
with  a  view  to  coerce  them  into  a  verdict  against  their  coovic- 
tiong  16  unwarrantable  and  irregular.  A  judge  is  not  justiiied  in 
expressing  his  conviction  to  the  jury  that  the  defendant  is  guilty 
upon  the  evidence  adduced.'    Still  less  would  he  be  justified  in 

Jitd|«  Btatdijird,  V.  S.  Diitrict  Jadge  for  Fort;th,  Trial  b;  Jorr,  o.  11.  The  re- 
the  loatheTD  dUlrict  of  New  York,  it  of  qairement  of  unaniniiiy  doei  not  preTail 
fatteraM  in  tliU  connection.  The  "Nev  in  ScotUDd,oroD  tlieCmitineiit.  Among 
York  Bun,"  of  whicli  Mr.  Charie*  A.  Dana  tlie  einiii«at  men  irho  have  not  approTcd 
waa  «ditor-Jn-chief,  publiihed  an  article  it  may  be  mentioned  Locke  and  Jeremy 
reflecting  upon  the  public  conduct  of  an  Benlham.  See  Foraylh,  lupra;  Lleber, 
offldal  at  Waabingion.  Thie  article  wu  CirU  Liberty  and  Selt-Goremment,  c.  20. 
dainied  to  be  a  litieL  The  actual  offence,  '  A  Judge  who  urges  bii  opinion  upon 
if  any,  wai  commitled  in  New  York ;  but  the  facu  to  the  jury  decides  the  cauae, 
«  teclmical  publication  alio  took  place  in  wliile  aroiding  the  reiponiibiliiy.  How 
Waahington,  by  the  sale  of  paper*  there,  often  wonld  a  jury  be  found  bold  enough 
Tbe  oSended  party  chuu  to  have  hit  to  declaro  their  opinion  in  oppoiition  to 
oomplaiDl  tried  enmiiiarily  by  a  polics  that  of  the  judge  upon  the  bench,  whoae 
JDttice  of  the  latler  city,  initead  of  lub-  worda  would  fall  upon  their  ears  with  all 
■nittingit  toa  jury  reqnlredtobeiDdilter-  the  weight  which  experience,  learning, 
eat  between  Ibe  parties.  A  federal  com-  and  commanding  position  must  always 
mlaaioner  Issued  a  warrant  for  Ur.  Dana'*  carry  with  tliem  1  What  lawyer  wonld 
arrest  in  New  York  for  transportation  to  care  to  sum  up  his  case,  if  he  knew  that 
Washington  for  trial;  but  Judge  Btatdi-  the  judge,  wlioee  word*  would  be  lomuch 
fird  treated  the  proceeding  wltli  little  re-  more  influential,  waa  to  declare  in  hia 
•pfwt,  and  ordered  Hr.  Dana's  discharge,  favor,  or  would  be  bold  enough  to  argne 
Hatter  of  Dana,  T  Ben.  1.  It  would  baTe  the  fact*  to  tlie  jury,  if  he  knew  tlie  Judge 
been  a  singular  reenlt  of  a  reTotnllon  wai  to  declare  against  him?  Blackslone 
«here  one  of  the  grievances  complained  ha*  j  nelly  remarked  that  "in  settling  and 
«r  waa  the  assertion  of  a  right  to  send  adjusting  a  qneatlon  of  fact,  when  in- 
partie*  abroad  for  trial,  if  It  should  hare  trusted  to  any  single  magistrate,  partial- 
been  fbond  that  an  editor  might  be  seiwd  ity  and  Injnttice  liave  an  ample  field  to 
anywhere  in  the  Union  and  trknsported  range  in ;  either  by  boldly  nsaerting  that 
by  «  federal  officer  to  every  territory  in  to  be  proved  which  is  not  so,  or  by  more 
which  his  paper  might  And  its  way,  to  be  artfully  suppressing  tome  circunutancea, 
tried  in  each  in  succession  for  offences  stretching  and  warping  othert,  and  dtt- 
which  Gon^sled  in  a  single  act  not  acta-  tinguishing  away  the  remainder."  3  Bl. 
allydonein  anyoftliem.  Com.  880.  These  are  evils  which  Jury 
1  FM  the  origin  of  this  principle,  aee  trial  it  designed  to  prevent ;  but  the  eflort 
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refusing  to  receive  and  reoord  the  verdict  of  the  jury,  because  of 
its  being,  in  his  opinion,  rendered  in  favor  of  the  pnGoner  when 

it  ought  sot  to  have  been. 
[•  821]  "  He  discharges  his  duty  of  giving  instructions  to  the 
jury  when  he  informs  them  what  in  his  view  the  ]&w  is 
which  is  applicable  to  the  case  before  them,  and  what  is  essential 
to  constitute  the  offence  chafed  ;  and  the  jury  should  be  left 
free  and  unbiased  by  his  opinion  to  determine  for  themselves 
whether  the  facts  in  evidence  are  such  as,  in  the  light  of  the  in- 
structions of  the  judge,  make  out  beyond  any  reasonable  doubt 
that  the  accused  party  is  guilty  as  alleged.' 

How  far  the  jury  are  to  judge  of  the  law  as  well  as  of  the  facts, 
ie  a  question,  a  discussion  of  which  we  do  not  propose  to  enter 
upon.  If  it  be  their  choice  to  do  so,  they  may  return  specially 
what  facts  they  find  established  by  the  evidence,  and  allow  the 
court  to  apply  the  law  to  those  facte,  and  thereby  to  determine 
whether  the  party  is  guilty  or  not.  But  they  axe  not  obliged  iu 
any  case  to  find  a  special  verdict ;  they  have  a  right  to  apply  for 
themselves  the  law  to  the  factd,  and  to  express  their  own  opinion, 
upon  the  whole  evidence,  of  the  defendant's  guilt.  Where  a 
general  verdict  is  thus  given,  the  jury  necessarily  determine  in 
their  own  miud  what  the  law  of  the  case  is ; '  and  if  their  deter- 

mnit  be  T&ln  If  the  Judge  U  to  control  bj  one  judge  mj  :  '  As  the  legiiUture  re- 
bU  opinion  where  Die  U«  hu  given  him  quire*  me  to  give  mj  own  opinion  in  tht 
no  power  to  conirnaDd.  In  Lord  Cimp-  pment  com,  I  un  of  opinion  tbkt  thii  ii 
bell'iLirMottheChancellon,  0.161,  (he  a  diabolicatlj  atrocious  libel.'"  Upon 
author  justly  condemns  the  practice  wllb  thi«  subject,  see  McGuffle  v.  State,  17  Qa. 
■oioe  jndges  in  libel  cues,  of  ezpresiing  4BT;  State  v.  McOimiia,  6Ner.  8ST;  Fit- 
to  the  jur}'  tlieir  belief  in  the  defendant's  look  ti.  O'NIeU,  6S  Penn.  St.  268 ;  a.  c.  S 
guilt.    On  the  trial  of  parties,  charged  Am.  Rep.  6M. 

with  a  libel  on  the  Empress  of  Busiia,         >  The  Independence  of  the  jmy,  with 

IiOrd  Acnyon,  sneering  at  the  late  Libel  respect  to  the  matter*  of  fkct  in  lune  be- 

Act,  said :  "  J  am  bound  by  my  oath  to  (ore  them,  was  settled  b;  Fenn's  Case,  6 

declare  my  own  opinion,  and  I  shonid  for-  Bowell's  Stale  Trials,  061,  and  by  Bnsh- 

get  my  dutj  were  I  not  to  say  to  yon  el's  Case,  which  grew  ont  of  it,  and  la 

that  it  i*  a  groM  libel."    Upon  thte  Lord  reported  in  Vaughan's  Reports,  136.    A 

CampMl  remnrks:  "Mr.  Fox's  act  only  *tty  full  account  of  these  cases  is  also 

requires  the  judges  to  give  their  opinion  Ibund  in  Foreyth  on  Trial  bj  Jary,  897. 

on  matter*  of  law  in  Ubel  easel  as  in  See  Butliel's  Case  also  in  Broom's  Const. 

Othercasea.    Bnt  did  any  judge  e*er  say,  Law,  120,  and  t1«  ralnable  note  Ibereta 

'Oenlleroea,  I  am  of  oj^oion  that  thi*  i«  Bushel  was  (breman  of  the  J017  wbicb 

a  wilful,  maJiclooa,  and  atrocious  mnr-  refused  to  find  a  verdict  of  guil^  at  lh« 

der  * '    For  a  considerable  time  after  the  dictatlan  of  the  court,  and  be  was  pun- 

act  pasted,  against  the  unanimons  oppo-  ished  a*  for  contempt  of  court  'fiir  his  r*. 

sition  of  the  jadgei,  they  almost  all  spite-  fuaal,  but  was  released  on  kabiat  carpus. 
f  ally  followed  this  COUTH-   ImyteMheard        ■  "Astbenwiaobjectof  tbelnstltution 
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minatioQ  is  favorable  to  the  prisoner,  do  mode  is  known  to  the 
law  in  which  it  can  he  reviewed  or  reversed.  A  writ  of  error 
does  not  lie  on  behalf  of  the  CommOQwealth  to  reverse  an  ao- 
quittal,  unless  expressly  given  by  statute ;  ^  nor  can  a 
new  *  trial  be  granted  in  such  a  case ;  *  but  neither  a  [*  822] 
writ  of  error  nor  a  motion  for  a  new  trial  could  remedy 
an  erroneous  acquittal  by  the  jury,  because,  as  they  do  not  give 
reasons  for  their  verdict,  the  precise  grounds  for  it  can  never  be 
legally  known,  and  it  id  always  presumable  that  it  was  given  in 
favor  of  the  accused  because  the  evidence  was  not  sufficient  in 
degree  or  satis^tory  in  character ;  and  no  one  is  at  liberty  to 
allege  or  assume  that  they  have  disregarded  the  law. 

Nevertheless,  as  it  is  the  duty  of  the  court  to  charge  the  jury 
upon  the  law  applicable  to  the  case,  it  is  still  an  important  ques- 
tion whether  it  is  the  duty  of  the  jury  to  receive  and  act  upon 
the  law  as  given  to  them  by  the  judge,  or  whether,  on  the  other 
band,  his  opinion  is  advisory  only,  so  that  they  are  at  liberty 
either  to  follow  it  if  it  accords  with  their  own  convictious,  or  to 
disregard  it  if  it  does  not. 

In  one  class  of  caiiea,  that  is  to  say,  in  criminal  prosecutions 
for  libels,  it  is  now  very  generally  provided  by  the  State  con- 
stitutions, or  by  statute,  that  the  juiy  shall  determine  the  law 
and  the  facts.^     How  great  a  change  is  made  in  the  common 

of  Um  trial  by  Jaij  ii  to  Ktiard  Bccnwd  u  a  defeoce.     The  oourt  eicladed  evi- 

ponou  agkiiMl  ftU  docuiont  whatiosTer  deuce  of  the  trnth  m  coutiRiting  no  de- 

by   mea  ioreited   witb  aa;  permanent  fbnoa,  but  Hamilton  appealed  to  the  Jurjr 

official  authority,  it  ii  not  only  a  lettled  ai  the  Judgei  of  the  law,  and  lecnred 

priacipleUiatlheopinion  which  the  judge  an  acquittal.      Straet'i  CoudcU  ot    B«- 

deliTen  haa  qo  weiglit  but  tucb  m  tba  viiioa,  71. 

jury  chooM  to  gire  it,  but  their  terdict         >  See  State  v.  Reyoold*,  4  Bayw.  110; 

miMt  be«idei[unleM  tliey  Meflt  torelnnt  United  Statei  i>.  Mora,  3  Ciaocli,   174; 

*  ipecial  flnding)  coiDprehead  the  whole  Penple  v.  Dil!,2  111.  267 ;  People  v.  Royal, 

natter  in  trial,  and  decide  ai  well  upon  3  111.  fiC7 ;  Commonwealth  r.  Cummingt, 

tbefactaaupon  the  point  of  law  that  may  3  Cosh.  21!  j  People  r.  Coming,  2  N.  T 

viae  out  of  it;  in  ottter  words,  they  must  B;  State  d.  Kemp,  17  WU.  669.    A  oon- 

pronoonce  both  on  the  commiHion  of  a  •titutional  profiiion,  Mring  "  to  the  de> 

certain  fact,  and  on  the  reaeon  which  fendaut  the  right  of  appeal "  in  criminal 

HHtkea  inch  faet  to  be  contrarj  lo  law."  caaea,  doei  not,  by  implication,  piednde 

De  Lolme  on  (he  Conitilutloo  of  England,  the  legitlature  from  giTing  to  the  proM- 

C   18.      In  Jaonary,  1735,  Zenger,  the  cation  the  lame  right.     State  n.  Talt,  29 

pnblither  of  Zenger'i   Journal  Iti  New  Iowa,  148. 

York,  wa>  inlbrmed  agiiinit  for  a  libel  on         *  People  d.  Comitock,  8  Wend.  649; 

tbe  goTemor  and  other  officen  of  the  State  v.  Brown,  16  Conn.  64;   State  w. 

king  in  the  province.     He  wai  defended  KanouM,  20  N.  J.  11&;  Sute  i'.  Bami.S 

by    Hamilton,  a    Quaker    lawyer    frnm  Tex.  118;  Slate  r.  Tajlor.l  Hawki. 463. 
iliUadelphia,  wbo  relied  upon  the  truth         *  See  Cuottitntiaaa  of  *'*'"if.  CoBi 
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[•  823]  law  by  these  •  provisiona  it  is  difficult  to  say,  because 
the  raid  of  the  common  law  was  not  very  clear  upon  tiie 
authorities ;  but  for  that  very  reasoB,  and  because  the  law  of 
libel  was  sometimes  administered  with  great  harshness,  it  was 
certainly  proper  and  highly  desirable  that  a  definite  and  liberal 
rule  should  be  thus  established.' 

In  all  other  cases  the  jury  have  the  clear  l^al  right  to  return 
a  simple  verdict  of  guilty  or  not  guilty,  and  in  so  doing  they 
necessarily  decide  such  questions  of  law  as  wall  as  of  fact  as  are 
involved  in  the  general  question  of  guilt.     If  their  view  conduce 

nectlcnt,  CalifomU,  DeUwue,  Gaorglm,  rerdlct  t/ tketi  think  pnptr  to  to  h>xud  ft 

Kentucky,  Hune,  Michigan,  Miuouri,  Ne-  bre&ch  of  their  oftdig,'  &c.    4  Bl.  Com. 

bruka,  New  York,  FeDaiylTiuilK,  South  801 ;  Co.  Lie  228  a;  2  lUIe,  P.  G.  813. 

Ckrolini,  Tennessee,  and  Teiai.     That  Oaz  leBulatare  haTe  left  no  doubt  kboat 

of  Maryland  makei  the  jury  judfteiof  the  thia  matt«r.    The  juriei  in  Georgia  can 

law  in  all  criminal  cases ;  and  the  lame  find  no  special  Terdict  at  law.     Tliey  are 

rule  is  esUbliihed  by  cooalitution  or  stai-  decUred  to  be  judges  of  the  law  and  the 

ute  in  some  other  States.     In  Holder  v.  facts,  and  are  required  in  eret;  case  to 

State,  6  Qa.  444,  the  following  view  was  gire  a  general  verdict  of  guilty  or  not 

taken  of  such  a  statute  :  "  Our  penal  code  guilty :  so  jealous,  and  rightfully  jeiloui, 

declares, '  On  every  trial  of  a  crime  or  d-  were  our  ancestors  of  the  Influence  of  tiM 

fmce  contained  in  this  code,  or  for  any  State  upon  the  trial  of  a  citiien  chained 

crimo  or  oKnce,  the  jury  shall  be  judges  with  crime.     We  are  not  called  upon  in 

of  the  taw  and  the  fact,  and  shall  in  thiscuetodetennine tlierelatiTestrengtb 

evei;  case   give    a   general    verdict  of  of  the  judgmentofthecourtand  the  jnry, 

guilty  or  not  guilty,  and  on  Che  acquittal  upon  the  law  in  criminal  cues,  and  sluiu 

of  toy  defendant  or  prisoner,  no  new  trial  express  no  opinion   tbeicon.      We  only 

shall  on  any  account  be  granted  by  the  say  it  is  the  right  and  duty  of  the  court 

court'    Juries  were,  at  comraon  law,  in  to  declare  the  law  in  criminal  cates  •■ 

•ome  sense  judges  of  tbe  law.    Bavhig  well  as  cifil,  and  that  it  ii  at  the  same 

the  right  of  rendering  a  general  rerdict,  tine  the  right  of  the  jury  to  judge  of  tfa« 

that  right  Involved  a  jodgment  on  the  law  law  as  well  as  of  the  facts  in  criminal 

aa  well  as  the  (acts,  yet  not  such  a  Jud^  case*.     I  would   not  be   nnderaiood  aa 

ment  as  necessarily  to  control  the  court.  hohllDf  that  it  Is  not  the  province  of  tha 

The  early  commentators  on  the  common  courtto  givetbelawof  Ihecasedistinctlj 

law,  notwithstanding  they  concede  this  in  charge  to  the  jury;  it  is  unqnestioii- 

right,  yet  hold  tlist  it  Is  the  duty  of  the  ably  its  privilege  and  its  duty  to  instruct 

jury  to  receive  the  law  trcm  the  court,  them  as  to  what  the  law  is,  and  otBcially 

Thus    Blackslone    equivocally    writes  :  to  direct  their  finding  as  to  tlwlaw,  yet 

'  And  such  public  or  open  verdict  may  be  at  the  same  time  in  inch  way  as  not  to 

either  general,  juilli/  or  not  guibg,  or  spe-  limit  the  range  of  their  judgment."    8e« 

cial,  setting  forth  all  the  circumstances  of  also  McOnfSe  v.  State,  IT  Ga.  497;  Clna 

the  case,  and  praying  the  judgment  of  the  d.  State,  81  Ind.  480. 
court  whether,  for  instance,  on  the  facts         <  For  a  condensed  histor;  of  the  stmg- 

slatad,  it  be  murder  or  manslaughter,  or  gle  In  England  on  (his  subject,  see  Uay'a 

no  crime  at  all.    Tliis  Is  where  they  doi^  Constitutional   History,  c.  9,      See  alao 

the  matter  of  law,  and  therefore  choou  Lord  Campbell's  Lives  o(  tbe  Chatieellora, 

to  leave  it  to  the  determination  of  the  c.  178 ;  Introduction  to  Speeches  of  Lord 

court,  though  tliey  have  an  unqoestion-  Erskine,  edited  by  James  L.  High;  Fop- 

able  right  of  determining  upon  all  the  syth's  Trial  bj  Jury,  c.  IS. 
oircnmatances,  and  of  finding  a  general 
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to  an  acquittal,  their  verdict  to  that  effect  can  neither  be  reviewed 
nor  set  aside.  In  such  a  case,  therefore,  it  appears  that  they 
pass  upon  the  law  as  well  as  the  facts,  and  that  their  fiodiog  is 
conclusive.  Ifi  on  the  other  hand,  their  view  leads  them  to  a 
verdict  of  guilty,  and  it  is  the  opinion  of  the  court  that  such  ver- 
dict is  against  law,  the  verdict  will  be  set  aside  and  a  new  trial 
granted.  In  such  a  case,  although  they  have  judged  of  the  law, 
the  court  sets  aside  their  conoltmon  as  improper  and  unwarranted. 
Bat  it  is  clear  that  the  jury  are  no  more  the  judges  of  the  law 
when  they  acquit  than  when  tbey  condemn,  and  the  different 
result  in  the  two  cases  comes  from  the  merciful  maxim  of  the 
common  law,  which  will  not  suffer  an  accused  party  to  be  twice 
put  in  jeopardy  for  the  same  cause,  however  erroneous  may  have 
been  the  first  acquittal.  In  theory,  therefore,  the  rule 
of  law  would  seem  to  be,  that  it  is  the  duty  of  the  'jury  [*  824] 
to  receive  and  follow  the  lav  as  delivered  to  them  by 
the  court ;  and  such  is  the  clear  weight  of  authority.' 

There  are,  however,  opposing  decisions,^  and  it  is  evident  that 

■  United  SUt«(  d.  BfttUite,  8  Sum.  cbarge  of  thli  duty,  decide  inch  qneitioni 
£40;  StetUnniii.  United  Statei.fiCrancli,  of  U«  mi  ir«U  m  of  fact  ■»  ua  liiTol*ed 
C-C.  678;  United  StatMD.Monia.lCnrt.  in  tin  geoerai  qusition,  and  tliere  k  no 
68;  United  State*  b.  Bilej,  6  Blatch.  mode  in  which  their  opinion*  npon  qoM- 
atM ;  United  States  D.  Greathonw,  4  Saw-  titma  of  1«»  can  be  reviewed  hj  tfala 
jer,  468 ;  Montgomery  e.  State,  1 1  Ohio,  eonrt  or  b j  any  other  tribonal.  Bnt  thU 
ttT;  Robbing  r.  Sute,  B  Ohio  St  ISl ;  doea  not  dimlnlih  the  obliKation  rating 
Cooimonwealth  b.  Porter,  10  HeL  263;  upon  the  eonrt  to  explain  the  law.  Tb« 
Commonwealtli  v.  Anthet,  6  Gray,  186;  Inttmctioni  of  tlie  court  in  matten  of 
Gonmion  wealth  v.  Rock,  10  Gray,  4;  law  may  iaftly  guide  the  coniciencea  of 
State  D.  Peace,  1  Jone«,  251  -,  Handy  v.  the  JD17,  unlen  they  know  them  to  tw 
State,  7  Mo.  607 ;  Nell  r.  Bute,  2  Tex.  wrong ;  and  when  the  jury  nndertake  to 
380;  Sute  e.  Tally,  23  La.  An.  677;  Peo-  decide  the  U»  (u  they  andoubtedly  haT« 
pie  r.  I^ne,  2  Barb.  666;  Carpenter  v.  tfae  powerto  do)  in  oppotition  to  the  ad- 
People,  8  Barb.  603 ;  People  e.  Finnigan,  rice  of  the  coart,  tliey  Msome  a  high  re- 
1  Park.  C.  R.  147  ;  SaSord  t.  People,  1  tpontilrility,  and  ihonld  be  Tery  carefnl 
Paik,  C.  B.  474;  McHath  b.  Slate,  66  to  lee  clearly  Uiat  tliey  ire  right."  Com. 
Oa.  808;  HamUt<m  v.  People,  29  Mich,  monwealth  v.  Knapp,  10  I^k.  4BS.  died 
178;  UcOowan  s.  State,  S  Terg.  184;  with  approral  in  HcGowan  d.  SUte,  9 
Pleaunt  >.  Stale,  18  Ark.  860;  Hontees.  Terg.  196,  and  Dale  v.  SUte,  10  Terg. 
Commonwealih,  S  J.  J.  Manli.  1S2;  Com-  66G.  And  lee  Kane  v.  Commonwealth, 
monwealth  D.  Van  Toy  I,  I  MeL  {Ky.)  1;  89  Peon.  St.  633;  •.  c.  88  Am.  Rep.  787; 
Fierce  v.  State,  IS  N.  H.  636 ;  People  v.  Habenham  «.  SUte,  66  Ga.  61 ;  s.  o.  9 
Stewart.  7  Cal.  40 ;   Mullinex  b.  People,  Am.  Cr.  Rep.  46. 

7<  DL  211 ;  Batre  v.  Sute,  18  Ala.  119,         <  See  eapeclally  State  v.  Crolean,  28 

rerlewlng  previout  caaet   in    the   nune  Vt.  14,  where  will  l>e  fonnd  a  Tery  ftitt 

State.    "  Ai  the  J017  hsTe  the  right,  and  and  caretUly  roniidered  opinion,  holding 

if  required  by  the  prieoner  are  bonnd  to  that  at  (lie  common  law  Ihe  Jury  are  the 

retnm  a  general  terdict  of  guilty  or  not  Jodgea  of  the  law  In  criminal  caaaa.    See 

goUly,  tliey  mnat  neceaaarily,  in  the  die-  aleo  8uta  v.  Wilkiaion,  2  Tt  S80;  Dow 
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the  joclicial  prerogative  to  direct  coDclunvelj  upon  tbe  law  can- 
not be  carried  very  far  or  inuated  upon  wiUt  mucli  pertinacity, 
when  the  jury  liave  such  complete  power  to  disregard  it,  withont 
the  action  degenerating  into  Bomething  like  mere  scolding.  Upon 
this  subject  the  remarks  of  Mr.  Justice  Baldwin,  of  tbe  Supreme 
Court  of  the  United  States,  to  a  jury  assistiag  him  in  the  trial 
of  a  criminal  chai^,  and  which  are  given  in  the  note,  seem 
peculiarly  dignified  and  appropriate,  and  at  the  same  time  to 
embrace  about  all  that  can  properly  be  said  to  a  jury  on  this 
subject.' 

V.  Com mMi wealth,  1  Gr»tt.  fiST ;  SUte  e.  qidttal  than  !■  do  jndgmeiit ;   and  tbe 

Jonei,  fi  Ala.  006 ;  Suie  n.  finoir,  18  Me.  court  do  not  act,  and  cannoi  judge,  tlien 

S48 ;  State  b.  Alivi,  1  HcCord,  626;  ■.  c.  Temalning  nothing  tu  act  upon. 
10  Am.  Hec.  087  ;  Armttrong  k.  8ute,  4        "  Tbit,  then,  j-ou  will  nndenlsnd  to  b« 

Blackt.  247;  Warren  u.  Sut«,  4  Blackf.  what  ia  meant  by  jour  power  to  decide 

160;    Slocking    n.    Slate,   7    Ind.    326;  on  tlie  law;  bat  ;on  will  itill  bear  in 

Ljacb  V.  Slate,  9  Ind.  641 ;    Nelion  n.  inJiid  that  it  ia  a  rerj  old.  Hiund,  and 

Slate,  2  Swan.  482 ;  People  v.  Thayen,  valuable  maxim  In   law,  tbat  the  conrt 

1  Ifark.  C.  R.  696 ;  People  v.  Tideto,  1  aniwen  to  queitioni  of  taw,  and  the  iarj 

Fttk.  C.  R.  608.    The  inliiect  wai  largelj  to  facta.    Unty  daj'a  ezperience  erincee 

diicnned  Id  Pm^  e.  Cruaw ell,  8  Johoa.  the  wladom  of  thii  rule."     United  Stale* 

Caa.  8S7.  v.  WllMQ.  Baldw.  10&     We  qnote  alu 

'  "  In  repeating  to  7011  what  wai  caid  from  an  Alabama  caae  r  "  When  tlie  pow. 

on  a  fonner  occaiioD  to  another  jniTi  er  of  Jurtc*  to  Qnd  a  genual  Terdict,  and 

that  jDn  have  the  power  to  decide  on  the  oonaequentlf  their    right    to    determine 

law  Bi  well  a*  the  &c(a  of  thia  caae,  and  withont  appeal  both  law  and  Act,  ia  ad> 

are  not  bonnd  to  find  according  to  onr  mitted,  the  abilract  qoeitioo  whether  it 

opinion  of  the  law,  we  feel  careelrea  con-  U  or  ii  not  their  dntf  to  receire  the  law 

•trained  to  make  lome  explanationa  not  from  the  court  faecomet  rather  a  qtwitian 

then  deemed  neceuary,  but  now  called  of  caiuiitry  or  conscience   than  one  of 

Ibr  trom  the  courw  of  the  defence.    Yon  law ;  nor  can  we  think  that  anything  Et 

may  And  a  general  *erdict  of  gnil^  or  gained  In  the  admitiiitration  of  criminal 

not  guilty,  ai  yon  think  proper,  or  yon  juallce  by  urging  the  joiy  to  diiregard 

may  Bnd  the  facta  gpecially,  and  lear*  the  opinion  of  the  conrt  upon  tbe  law  of 

tbe  guilt  or  innocence  of  tlie  prlaoner  to  the  caae.    It  moat,  we  think,  be  admitted, 

the  judgment  of  the  court.    If  your  ver-  that  the  jndge  ti  better  qualified  to  ez- 

diet  acquit  the  prisoner,  we  cannot  grant  pound  tlie  Uw,  from  hi>  prevlooa  train- 

a  new  trial,  howeter  mach  we  nwy  dif-  Ing,  than  the  jury ;  and  in  pnu:tice,  anlen 

fer  with  you  ■«  to  the  law  which  gorema  he  manitMli  a  wanton  diaregard  of  the 

the  caae;  and  in  tills  tetpect  a  Jury  are  itghta  of  the  prisooer,  —  a  dnnmitiUKe 

the  judges  of  the  law,  if  thay  chooee  to  which  rarely  happens  in  thia  age  of  th« 

become  ao.    Their  judgment  Is  final,  not  world  and  in  this  country,  — his  eptnkm 

becauaa  they  settle  the  law,  but  because  of  the  taw  will  be  recelredby  tbe  jury  aa 

they  think  It  not  applicable,  or  do  not  an  authorilatiTS  exposition,  from  their 

choose  to  apply  it  to  the  caae.  oooTiction  of  hie  superior  knowledge  of 

"But  if  a  Jury  Bud  a  prisoner  gull^  the  inbject.    The  right  of  the  jury  U 

againat  the  opinion  of  tbe  court  on  tbe  doubtles*  one  of  Inestimable  Talae,  espe- 

law  of    the  case,  a   new  trial  will    be  Cially  in   tlioae  cases  where  it  may  b* 

panted.      No    court   will    pronounce    a  supposed  that  the  gOTemment  haa  an  In- 

Jadgment  on   a    prisoner   a^nst  what  terest  in  tbe  conriction  of  tbe  criminal; 

tbey  beliere  to  be  the  law.    On  an  ao-  but  In  this  couDliy,  where  tbe  goT«m- 
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*  One  thing  more  is  essential  to  a  proper  protection    [*  825] 
of  acoased  parties,  and  that  is,  that  one  shall  not  be  sub- 
ject to  be  twice  put  in  jeopardy  *  upon  the  same  charge.    [*  826] 
One  trial  and  verdict  must,  aa  a  general  rule,  protect 
him  agfunst  any  subsequent  accusation  (tf  the  same  offence,* 

nent  in  all  in  bninchei,  eiecutiTe,  legli-    might  para  her  dawn  into  bMlifnl  r«gti- 

ladva,  and  judkial,  ii   created   b7   the  larit^,  ahape  ber  into  a  perfect  model  of 

people,  and  i*  in  fact  their  terrant,  we  levere,  acrapnloui  law ;   but  ihe  wonld 

are  unable  to    perceive  wh;   the   jury  then  be  liberty  no  longer;  and  you  muM 

•bonid  be  inTited  or  urged  to  exerdie  be  content  to  die  under  the  iMh  of  thit 

tlii*  right  cnntrarj  to  their  own  conric-  Inexorable  joitice  which  jciu  have  cz- 

tioni  of  their  capac-lty  to  do  ■□,  without  changed  for  tlie  bannera  of  freedom." 
danger  of  mi«iake.    It  appean  to  ui  that        The  province  of  the  jury  ii  somelimea 

it  ia  aufBclent  tliat  it  ii  admitted  that  it  ia  invaded  by  Inatructioni  requiring  them 

their  peculiar  province  to  determine  facta,  la  adopt,  ai  abaolule  concluaiona  of  law, 

intents,  and    purpoaet;  that  It  la  their  thoae  dednctiont  which  theyareat  liberty 

right  to  And  a  general  verdict,  and  conie-  to  draw  from  a  particular  itate  of  facta, 

qnentlj  that  they  muat  determine  the  if  they  regard  them  a*  reuooable :  inch 

law ;  and  wliether  in  the  eierdae  of  thii  ai   ttiat  a  homicide  muat  be  preaumed 

right  they  will  diitruat  the  court  a*  ei-  maliuioiu,  nnleu  the  defendant  provei  the 

ponndera  of  the  law,  or  whether  tliey  wiU  contrary;  which  la  a  rale  contradictory 

receive  the  law  from  the  court,  muat  be  of  the  reaulta  of  common  obaervation  ;  or 

left  to  their  own  diacretlon   under  the  that  evidence  of  a  prevtoui  good  charac- 

•anclion  of  tlie  oath  they  have  taken."  ter  In  the  defendant  ought  to  be  dii- 

Slate  V.  Jonet,  6  Afai.  872.    But  ai  to  thia  regarded,  unlea*  the  other  proof  preeenti 

caae,  aee  Baire  o.  State,  18  Ala.  119.  a  doubtful  caie ;  which  would  deprive  an 

It  cannot  be  denied  that  diacredit  it  accaaed  party  of  liia  chief  protection  in 

•omcllnwi  brought  upon  the  adminiatra-  many  caaea  of  falae  aecuiatlona  and  con- 

tinn  of  joatice  by  jnrleBacqnlt^ng  partiea  aplniciei.      See    People  v.   Garbutt,    IT 

Willi  are  tofSdently  shown  to  be  guilty,  Hlch.  9;  People  c  tAmb,  2  Keyea,  SaOi 

and   where,  had   the  trial   been   by  Ibe  State  v.  Henry,  6  Jonei  |N.  C),  66;  Har- 

court,  ■  conviction  would  lutve  been  tare  rington  v.  State,  19  Ohio  St.  289 ;  Silvna 

to  follow.    In  auch  caaee  it  must  be  lup-  f.  State,  23  Ohio  St.  90;  State  v.  Patter 

poaed  that  Uie  jury  have  been  controlled  aon,  IS  Vt.  SOS;  Remeen  r.  People,  43 

by  their  prejudices  or  tbrir  eympatliiea.  N.  T.  8;   KlilleT  v.  State,  M  Ind.  MO. 

However  that  may  be,  it  by  no  meana  fol-  Upon  the  preaoniption  of  malice  in  homi' 

Iowa  that  becanae  the  machinery  of  jaty  cide,  tbe  reader  I*  referred  to  the  Review 

trial  doe*  not  work  Mliafactorily  In  every  of  die  Trial  of  Profeaanr  Webiter,  by 

caae,  we  mast  therefore   condemn  and  Hon.  Joel  Parker,  in  the  North  Ameri- 

aboliah  tin  iyitem,  or,  wliat  ia  itill  wone,  oan   Review,  No.  72,  p.  ITS.    See  alao, 

tolerate  it,  and  yet  denounce  It  aa  being  upon  the  functiou  of  judge  and  jury  rB< 

tmworlhy  of  public  ranSdence.    The  re-  apectlvely,  the  caaea  of  Commonwealth  n. 

mark*  of  Lord  Enkiae,  the  most  dialin-  Wood.  II  Gray,  88;  Maher  t>.  People,  10 

gniahed  jary  lawyer  known  to  Engliih  Hk:h.  UlS ;  Commuiwealth  v.  Billinga,  97 

biilory,  may  be  quoted  aa  peculiarly  ap-  Ma«i.  406;  State  c.  Patteraon,  83  N.  C. 

propHate   in   this  connection:  "It  is  of  &20;  Sutea.  Newton,  4  Nev.  410. 
the  nature  of  everything  that  is  greet         >  By  the  same  offence  is  not  signlSed 

and  useful,  both  In  the  animate  and  In-  the  aarne  so  ikmu'iu,  but  the  same  criminal 

•Dimale  world,  to  be  wild  and  Irregalar,  act  or  omiaaion.     HerahScld  d.  State,  U 

•nd  we  must  be  content  to  Uke  them  Tez.  Ct.  Ap.  207  ;  Wilaon  e.  Bute,  21 

with  tbe  alloyi  which  belong  to  them,  or  Conn.  £7;  Slate  ■>.  Thornton,  87  Mo.  300; 

live  witlioul  them.  .  .  .  iJberty  her«e)f,  Hult  v.  State,  38  Ga.  187  ;  Commonwealth 

the  latt  and  best  gift  of  God  to  his  crea-  e.  Hawkins,  11  Buah,  SOI 
tore*,  muft  be  taken  jntt  m  tlie  ia.    Too 
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whether  the  verdict  be  for  or  a^ast  him,  and  whether  the 
courts  are  satasfied  with  the  verdict  or  not.  We  shall  not  at- 
tempt in  this  place  to  collect  together  the  great  number  of  jndi- 
cial  decisions  bearing  upon  the  question  of  legal  jeopardy,  and 
the  exceptions  to  the  general  rule  above  stated ;  for  these  the 
reader  must  be  referred  to  the  treatises  on  criminal  law,  where 
the  subject  will  be  found  to  be  extensively  treated.  It  will  be 
sufficient  for  our  present  purpose  to  indicate  very  briefly  some 
general  principles. 

A  person  is  in  legal  jeopardy  when  he  is  put  upon  trial,  before 
a  court  of  competent  jurisdiction,  upon  indictment  or 
[*  827]  information  *  which  is  sufBcient  in  form  and  substance 
to  sustain  a  conviction,  and  a  jury  lias  been  charged 
with  his  deliverance.'  And  a  jury  is  said  to  be  thus  charged 
when  they  have  been  impanelled  and  sworn.*  The  defendant 
then  becomes  entitled  to  a  verdict  which  shall  constitute  a  bar  to 
a  new  prosecution ;  and  be  cannot  be  deprived  of  this  bar  by  a 
nolle  prosequi  entered  by  the  prosecuting  officer  against  his  will, 
or  by  a  discharge  of  the  jury  and  continuance  of  the  cause.* 

If,  however,  the  court  had  no  jurisdiction  of  the  cause,*  or  if 

>  CommiHiweaUh  r.  Cook,  6  8.  &  B.  diicharged  fiir  the  rwoa  that  it  i*  di*- 
686;  Stale  e.  Norrell,  2  Terg,  24;  Wil-  corered  the  defendant  ha*  not  been  ai^ 
liam«  B.  Common  weal  ih,  3  Qrat.  668;  raigned,  tliia  will  not  oonitltute  ■  bar. 
People  D.  McGowan,  IT  Wend.  886;  United  State*  v.  RUer,  6  Blatch.  2M. 
Hounti  V.  Slate,  14  Ohio,  296;  Price  v.  In  State  v.  OarTey,  42  Conn.  232,  it  i* 
Sute,  19  Oliio,  42S;  Wright  v.  Stale,  6  held  that  a  pnMecntion  nei.  prmtad  atter 
Ind.  202 ;  State  v.  Nelion,  26  Ind.  366 ;  the  jmy  1*  iwom  )■  no  bar  to  a  new  pro- 
State  e.  Spier,  I  Dev.  491 ;  State  f.  Eph-  eecatlon,  "  if  the  priwiner  diet  not  claim 
rtim,  2  DeT.  A  Bat.  102 ;  Commonwealth  a  Terdtut,  bat  walrei  hia  right  to  inifu 
v.  Tnck,  20  Pick.  866;  People  v,  Webb,  upon  it."  See  Hoffinan  v.  SUte,  SO  Md. 
28  Cal.  467  ;  People  v.  Cook,  10  Mich.  426. 

104;  Slate  v.  Ned,  7  Port  217  ;  State  r.         ■  HcFadden    v.    Commonwealth,   23 

Cnllendlne,  8  Iowa,  288.    It  cannot  be  Fenn.  St.  12;  Lee  b.  State,  20  Ark.  260; 

aaid,  howerer,  that  a  parlj  li  in  legal  a.  c.  1  Am.  Rep.  611;  O'Brian  e.  CtMn- 

jeopardy  In  ■  prosecution  brought  about  monwealtb,  9  Bath,  838;  a.  o.  16  Am 

by  hii  own  procurement;  and  a  former  Rep.  716. 

conTiction  or  acquittal  i*  comequently        '  Feofrie  v.  Barrett,  2  Cainee,  SM; 

no  bar  to  a  aecond   indictment,  if  the  Commonwealth  «.  Tuck,   20  ^ck.  366; 

former  trial  waa  brought  about  by  the  Monnti  b.  State,  14  Ohio,  306;  State  ■>. 

procurement  i^tlie  defendant,  and  the  con-  Connor,  6  Cold.  811;  State  c.  Callendlnc, 

Tictlonoracquittalwaathereniltof  fraud  8  Iowa,  288;  Baker  v.  State,  12  (Hiio  SL 

or  oolliulon  on  hit  part     Commonwealth  214;  Grogan  e.  State,  44  Ala.  6;  Sute*. 

V.  Alderman,  4  Mui.  47T ;  St«te  n.  Utde,  Alman,  64  N.  C.  861 ;  Nolan  o.  Sute,  66 

1N.H.257;  Stateu.  Lowry,l  Swan,35;  Oa.  621.    It  ii  otherwite   in   Vermont. 

State  B.  Oreen,  16  Iowa,  2SC.    See  alio  Slate  o.  Champean,  63  Tt  318;  s.  o.  88 

State  V.  Seed,  26  Conn.   202.      And   if  Am.  Rep.  764. 
■  jury  ii  called  and  (worn,  and  then        *  Piiminiiiiirraltli  i  flfidlard.  IHMmi 
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the  indictment  was  bo  far  defective  that  no  valid  judgment  could 
be  rendered  upon  it,*  or  if  by  any  overruling  necessity  the  jury 
are  discharged  without  a  verdict,*  which  might  happen  from  the 
sickness  or  death  of  the  judge  holding  the  court,^  or  of  a  juror,* 
ot  the  inability  of  the  jury  to  ^ree  upon  a  verdict  after  reason- 
able time  for  deliberation  and  effort ;  *  or  if  the  term  of  the  court 
as  fixed  by  law  comes  to  an  end  before  the  trial  is  finished ;'  or 
the  jury  are  discharged  with  the  consent  of  the  defendant  ex- 
pressed or  implied  j'  or  if,  after  verdict  ^wnst  the  ao- 
craed,  it  has  been  set  aside  on  •  his  motion  for  a  new  [•  328] 
toial,  or  on  writ  of  error,^  or  the  judgment  thereon  been 
arrested,* — in  any  of  these  cases  the  accused  may  agaia  be  pat 

466;  People  a.  T^ler,  T  Hich.  181.    Ac-  10  Yerg.  633;  Commonwealth  r.  Fdla,  B 

qnittal  by  court-nuirtul  is  no  bar  to  ■  Leigh,  613. 

pHwecutioii  in  the  criminil  cuorta.    State         *  People  v.  Goodwin,  19  Johni.  IBT; 

s.  Rankin,  *  Cold.  146 ;  United  State*  t>.  Commonwealth  v.  Olda,  6  Lit.  140 ;  Dob- 

Caahiel,  1  Hughet,  662.  bio*  v.  SUte,  14  Ohio  St.  49S ;  Miller  t>. 

>  Gerard  c.  People,  4   III.  SeS;  Prit-  State,  8  Ind.  825;  Stale  v.   Walker,  % 

(Jieu  V.  State,  2  Sneed,  386;  People  n.  Ind.    843;    Commonwealth    v.    relli,    9 

Cook,  10  Mich.  IM ;  Motrnt  v.  Common-  Leigh,  6ia ;  Winior  e.  The  Qaeen,  L.  R. 

wMlth,  2  Dqt.  93;  People  u.  HcNealj,  1  Q.  B.  289;  Sute  r.  Prince,  03  N,  0. 

17  CaL    3SS;   Eohlheimer   v.   SUte,   SO  629 ;  Moselej  v.  SUte,  33  Tex.  671 ;  Lea- 

Hiir  648;  State  r.  Eaaon,  20  La.  Ann.  ter  v.  State,  83  Ga.  329;  Ex paru  Mc- 

48;   Black  v.  Sute,  36  Ga.  447;  Com-  Langhlin.  41  Cal.  311 ;  a.  o.  10  Am.  Sep. 

monwealth  n.  Babeman,  106  Hat*.  68.  272. 

■  United  Suiea  v.  Pern,  0  Wheat.  ■  SUte  v.  Brooki,  3  Humph.  70;  State 
670;  SUie  o.  Ephraim,  2  Der.  t  Bat.  v.  Battle,  7  Ak.  268;  Mahala  r.  State,  10 
166;  Commonirealth  r.  Fetli.  9  Leigh,  Terg.  632;  State  n.  Spier,  1  Der.  491  ; 
09D;  People  o.  Goodwin,  18  Johoi.  205;  Wright  v.  State,  6  lad.  200. 
ComTUonwealih  c  Bowden,  9  Haa*.  194;  '  SUte  v.  Slack.  6  Ala.  676;  Elijah  v. 
Hoflman  v.  State,  20  Hd.  426 ;  Price  r.  State,  1  Humph.  108 ;  Commonwealth  v. 
State,  86  HiM.  638.     In  State  n.  WIk-  Stowell,  0  Met  672. 

man,  66  N.  C.  203,  the  offlcer  in  charge  of  *  Kendall  i:.  Sute,  86  Ala.  492.    And 

the  jnrj  waa  found  to  have  been  conren-  it  teems,  if  the  verdict  is  so  defective 

tng  with  them  in  a  way  calcolated  to  In-  that  no  judftment  can  be  rendered  npon 

flnence    them  aofavorably   toward*   the  it,  it  ma;  be  set  aside  even  against  the 

evideiKe  of  the  prosecntion,  and  it  was  defendnnt'*  objection,  and   a   new  trial 

bdd  that  this  was  snch  a  cate  of  neces-  had.    Stale  v.  Redman,  IT  Iowa,  829. 

titj  aa  anthoriitd  the  judge  to  permit  a  '  Caibonu  6.  People,  13  Johns.  861. 

Joior  to  be  withdrawn,  and  that  it  did  not  But  where  the  indictment  was  good,  and 

operate  aa  an  acqnitul.    If  an  indictment  the  judgment  was  erroneoutlj  arretted, 

i*  mL  prvtMtd  alter  the  jur7  it  sworn,  be-  the  verdict  wat  held  to  be  a  bar.     Slate 

caiiM  It  ia  found  that  the  perton  alleged  v.  Norvell,   2  Terg.   24.    See  People  v. 

to  bare  been  murdered  It  misnamed,  this  Webb,  28  Cal.  467.     So  if  the  error  was 

b  no  bar  to  a  new  indictment  which  shall  tn  the  judgment  and  not  in  the  prior  pro- 

fiva  the  name  correctly.    Taylor  v.  Slate,  ceedings,  if  the  judgment  it  reversed,  the 

tt  Tex.  97.  prisoner  mutt  be  discharged.    See  poit,  p. 

■  Nugent  V.  SUte,  4  Stew.  &  Port  72.  *3S0.    But  it  is  competent  for  the  legit- 
*  Hector  v.  State,  2  Mo.  166 ;  SUte  v.  tature  to  provide  that  on  reverting  the 

Cimi*,  6  Humph.  601 ;  Uahala  «.  State,    erroneotu  judgment  In  anch  cue,  tbe 
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Upon  trial  upon  the  Bame  facts  before  charged  against  him,  and 
the  proceedings  had  will  constitute  no  protection.  But  where 
the  legal  bar  has  once  attached,  the  government  canDot  avoid  it 
by  varying  the  form  of  the  charge  in  a  new  accusaUoD :  if  the 
first  indictment  or  iuformation  were  such  that  the  accused  might 
have  been  convicted  under  it  on  proof  of  the  facts  by  which  the 
second  is  sought  to  be  sustained,  then  the  jeopardy  which  at- 
tached on  the  first  must  constitute  a  protection  against  a  trial  on 
the  second.'  And  if  a  prisoner  is  acquitted  on  some  of  the  counts 
in  an  indictment,  and  convicted  on  others,  and  a  new  trial  is  ob- 
tained on  his  motion,  he  can  be  put  upon  trial  a  second  time  on 
those  counts  only  on  which  he  was  before  convicted,  and  ia  for 
ever  dischai;ged  from  the  others.* 


Sxceasive  Finet  and  Crttel  and  Uhutval  Puniahmentt. 

It  is  also  a  congtitutional  requirement  that  excessive  bail  shall 
not  be  required,  nor  cruel  and  unusual  punishments  inflicted. 

Within  such  bounds  as  may  be  prescribed  by  law,  the  question 
what  fine  shall  be  imposed  is  one  addressed  to  the  disci-etion  of 
the  court.  But  it  is  a  discretion  to  be  judicially  exercised ;  and 
there  may  be  cases  in  which  a  punishment,  though  not  beyond 
any  limit  fixed  by  statute,  i^  nevertheless  so  clearly  excessive  as 
to  be  erroneous   in  law.^    A   fine  should  have  some  reference 

court,  if  t!i«  prior  proceeding!  ue  t«^-  Btate  v.  Eattlemftn,  86  Mo.  106;  SUte  v. 

lar,  eh&U  remiiid  the  caw  fur  the  proper  Bou,  29  Mo.  30]  Sute  v.  Martin,  30  Wii. 

•entence.    McKce  e.  People,  82  N.  T.  230.  219 ;  i.  a.  11  Am.  Rep.  56T  j  United  Suim 

It  is  b1«o  competent,  by  iCatute,  in  the  u.  Davenport,  Deady,  264 ;  ■.  c.  1  Green, 

absence  of  express  constitnllonal  protiibi-  Cr.  B.  420 ;  Sinart  v.  Commonwealth,  28 

tlon,  to  allow  an  appeal  or  writ  nf  error  Grat.  OGO ;  Jolinion  v.  State,  29  Ark.  31 ; 

to    tlie   protecntion,   in   criminal   caaei.  Bamettc.  People,  M  III.  S31 ;  omfni,  S(Bt« 

See  State  v.  Toit,  22  Iowa,  141.    Com-  v.  Behimer, 'JO  Ohio  St  672.    A.i»IUpr9- 

pare  People  b.  Webb,  38  Cal.  467  ;  State  teqai  on  one  count  of  an  IndicCmenl  afler 

V.  Lee,  10  R.  I.  494.  a  jury  ii  called  and  sworn,  is  a  bar  to  a 

>  State  V.  Cooper,  13  V.  J.  8()0,-  Com-  new  indictment  for  tl>e  offence  charged 

monwealth  d.  Roby,  12  Pick.  604 ;  Peo-  therein.    Baker  v.  SuCe,  12  Ohio  St.  914. 

pie  e.  HcGowan,  17  Wend.  886;  Price  v.  >  The  sutyect  of  cruel  and   anusnal 

Slate,   10  Ohio.  428;  Leslie  v.  State,  18  puniilinwnU  was   somewhat   considered 

Ohio  St  805;  State  e.  Benham,  7  Conn,  in  Barker  v.  People,  3  Cow.  686,  where 

414.  the  opinion  was  expreaced  by  Chancdlor 

*  Campbell  K.  State,  0  Terg.  8S3 ;  Bute  Sanjbrd  thu  a  forfeiture  of  fundamental 

r.  Kettlf,  2  Tyler.  475;  Morris  B.  State,  rights— «.  g.,  the  right  to  jury  trial  — 

8  S.  &  M.  702;  Kinnnn  v.  State,  1  Swan,  coold  not  be  Imposed  aa  a  punishment, 

14;  Guentlier  s.  People,  24  N.  T.  100;  but  that  a  forfeiture  of  therlghtto  hold 
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to  the  paiiy's  ability  to  pay  it.  •  By  Magna  Charta  [*  829] 
ft  freemaD  was  not  to  be  amerced  for  a  small  fault,  but 
Accorciing  to  the  degree  of  the  fault,  and  for  a  great  crime  in  pro- 
portion io  the  heinoiisneBB  of  it,  gaving  to  him  Ata  eontenement; 
and  after  the  same  manner  a  merchant,  laving  to  him  hit  merc&on- 
dite.  And  a  villein  was  to  be  amerced  after  the  same  manner, 
$atnnff  to  him  hia  wainage.  The  merciful  spirit  of  these  proTisions 
addreeses  itself  to  the  criminal  courts  of  the  American  States 
tliTough  the  provisions  of  their  oonstitutaons. 

It  has  been  decided  by  the  Supreme  Court  of  Connecticat  that 
it  was  not  competent  in  the  punishment  of  a  common-law  offence 
to  inflict  fine  and  imprisonment  without  limitation.  The  prece- 
dent, it  was  said,  cited  by  counsel  contending  for  the  opposite 
doctrine,  of  the  punishment  for  a  libel  upon  Lord  Chancellor 
Bacon,  was  deprived  of  all  force  of  authority  by  the  circum- 
stances attending  it ;  the  extravagance  of  the  punishment  being 
clearly  referable  to  the  temper  of  the  times.  "  The  common  law 
can  never  require  a  fine  to  the  extent  of  the  offender's  goods  and 
chattels,  or  sentence  of  imprisonment  for  life.  The  punishment 
is  both  uncertain  and  nnnecessary.  It  is  do  more  difficult  to 
limit  the  imprisonment  of  an  atrocious  offender  to  an  adequate 
number  of  years  than  to  prescribe  a  limited  punishment  for  minor 
offences.  And  when  there  exists  no  firmly  established  practice, 
and  public  necessity  or  convenience  does  not  imperiously  demand 
the  principle  contended  for,  it  cannot  be  justified  by  the  com- 
mon law,  as  it  wants  the  main  ingredients  on  which  that  law  ia 
founded.  Indefinite  punishments  arc  fraught  with  danger,  and 
ought  not  to  be  admitted  unless  the  written  taw  should  authorize 
them." ' 

It  is  certainly  difficult  to  determine  precisely  what  is  meant  by 
cruel  and  unusual  punishments.  Probably  any  punishment  de- 
clared by  statute  for  an  offence  which  was  punishable  in  the  same 

ofltee  might  be.    Bat  lach  m  forfettON  regarded  m  "cmel"  if  not  "unniatJ," 

conld  not  be  ImpOMd  without  giring  >  and  therefore  u  being  now  forbidden, 
right  to  trial  In  the  luaal  mode.    Com-         ■  Per  Botmtr,  Ch.  J.,  in  State  p.  Dan- 

moiiwealih  v.  Jonee,  10  Buih,  72&    In  forth,  8  Conn.  112-116.    Pttert,S.,  in  the 

IVine  c  People,  6  Park.  304,  the  cruel  lame  caie,  pp.  122-124,  collecU  a  number 

pnnlihment*  of  eolooial  times,  inch  m  of  cuei  in  which  perpetual  impiiionoient 

Imming  alirs  and  breaking  on  the  wheel,  wm  awarded  at  the  common  law,  but,  ai 

were  enumerated  bj  W.  W.  Campbtlt,  J.,  hii  aiaociatea  belie*ed,   unwarrantablj. 

who  wai  of  opinion  that  ihtj  mnat  b«  Compare  Blrdenborg  v.  Miles,  S9  Conn. 
484. 
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way  at  the  oommon  law  oould  not  be  regarded  as  crael  or  an- 
uaual  in  the  oolistitntioiial  aense.  And  probably  aoy  new  stat- 
utory offence  may  be  paniahed  to  the  extent  and  in  the  mode 
permitted  by  the  common  law  for  offences  of  aimilai  nature.  Bat 
those  degrading  punishments  which  iu  any  State  had  become  ob- 
solete before  its  eziatiug  oonstjtation  was  adopted,  we  thiok  may 
well  be  held  forbidden  by  it  as  cruel  and  unusual.    We  may  well 

doubt  the  right  to  establish  the  whipping-post  and  the 
[*  830]    pillory  in  *  States  where  they  were  never  rec<^ized 

as  instruments  of  puuishment,  or  in  States  whose  con- 
stitutioas,  revised  since  public  opinion  had  banished  them,  have 
forbidden  cruel  and  unusual  punishments.  In  such  States  the 
public  sentiment  must  be  regarded  as  having  condemned  them 
as  "  cruel,"  and  any  punishment  which,  if  ever  employed  at  all, 
has  become  altt^ether  obsolete,  must  certainly  be  looked  upon  as 
*'  unusual."  ^ 

A  defendant,  however,  in  any  case  is  entitled  to  have  the  pre- 
cise punishment  meted  out  to  him  which  the  law  provides,  and 
no  other.  A  different  punishment  cannot  be  substitnted  on  the 
g^und  of  its  being  less  in  severity.  Sentence  to  transportation 
for  a  capita]  offence  would  be  void ;  and  as  the  error  in  such  a 
case  would  be  in  the  judgment  itself,  the  prisoner  would  be  en- 
titled to  his  discharge,  and  oould  not  be  tried  again.'  If,  how- 
ever, the  legal  punishment  consists  of  two  distinct  and  severable 
things,  —  as  fine  and  imprisonment,  —  the  imposition  of  either  is 
]^al,  and  the  defendant  cannot  be  heard  to  complain  that  the 
o^er  was  not  imposed  also.^ 

1  In  He*  Mexico  It  hu  been  decided  Whitebread  t>.  The  Qneen,  7  Q.  B.  683 ; 

that  flogging  ma7  be  made  the  puniah-  Bex  c.  Fletcher,  Bum.  t  By.  &B.     It  ii 

ment  for  hone-itealing.    Garcia  v.  Ter-  competent,  howEver,  to  proTide  bj  itat- 

ritorjr,  1  New  Mex.  416.  nte   that  on  letting  aside  an  erroneonl 

Tlie  power  in  priioD  keeper*  to  inflict  wntenoe  the  conrt  ihall  proceed  to  ini' 

corporal  pnniahment  for  the  miacondoet  poae  Ibe  aenlence  which  tbe  law  required, 

of  ODQTicU  cannot  be  delegated  to  con-  Wilion  f.  People,  24  Mich.  410;  McDoa- 

tractor*  for  convict  Ubor  or  their  mtna-  aid  d.  State,  46  Md.  90. 

geri.    Gomel!  e.  State,  6  I«a,  624.  ■  See  Kane  b.  People,  8  Wend.  SOa 

^  Bourne  o.  The  King,  7  Ad.  &  El.  68 ;  When  one  baa  been  conTicted  and  sen- 

Lowenberg  c.  People,  27  N.  T.  SSB;  Har-  fenced  to  confinement,  it  ta  not  compe- 

tung  V.  People,  26  H.  T.  167 ;  Elliott  v.  tent,  after  the  peHod  of  hia  aenlence  hu 

People,  13  Mich.  866;  Ex  parit  Page,  49  expired,  to  detain  him  longer  in  puniall- 

Mo.  291;  Chriatian  v.  Commonwealth,  6  ment  for  miabebavior  in  priion;  and  a 

Met  530;  £t  parte  Lange,  IB  Wall.  163;  atatote    to  that  effect   ia    unwarranted 

McDonald  v.  State,  46  Md.  00.    See  alao  Otom  t>.  Bice,  Tl  Me.  241. 
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The  Sight  to  CounMel. 

Perhaps  the  privilege  most  importAot  to  the  person  accused  of 
crime,  cODnected  with  his  trial,  is  that  to  be  defended  by  counsel. 
From  very  early  days  a  class  of  men  who  have  made  the  laws  of 
their  country  their  special  study,  and  who  have  been  accepted  for 
the  confidence  of  the  court  in  their  learning  and  integrity,  have 
been  set  apart  as  officers  of  the  court,  whose  special  duty  it 
should  be  to  render  aid  to  the  parties  and  the  court '  in  the  appli- 
cation of  the  law  to  legal  controversies.  These  persons,  before 
entering  upon  their  employment,  were  to  take  an  oath  of  fidelity 
to  the  courts  whose  officers  they  were,  and  to  their  cli- 
ents;* and  it  was  their  special  *  duty  to  see  that  no  wrong  [*  381] 
was  done  their  clients  by  means  of  false  or  prejudiced 

I  In  C(MniiKH)««»lth  D.  Enapp,  9  Pick.  doetotbetribiiMliftndanthoritlM;  ncvw 
406,  the  court  denied  the  ipplictlion  of  to  coontel  or  mtintKin  a  caiue  which  doe* 
the  defendant  that  Hr.  Rantonl  thoatd  not  ^)pear  to  be  juat  or  equitable,  anleia 
Im  aMi^ed  ••  hi«  counie],  becaoae.  It  be  the  defence  of  an  accaaed  person ; 
though  admitled  to  tlie  Common  Pleaa,  never  to  empla;,  knowingly,  for  the  pur- 
be  waa  not  yet  an  attorney  of  tbe  So-  poie  of  malotaiolng  the  canaea  confided 
pmne  Court,  and  that  conrt,  conae-  to  me,  any  maaiii  coDtrarf  to  truth,  and 
qoentljr,  had  not  the  nana]  control  over  oeTer  aeek  to  midead  the  Judge*  hy  any 
bim;  ukd,  bealdea,  coanael  wm  to  giye  arliflce  orfklMttatement  of  facuor  law; 
■id  to  the  court  ai  well  aa  to  the  priioner,  to  abttain  from  all  offenilTe  penonality, 
and  therefore  It  vai  proper  that  •  perton  and  to  adrance  no  fact  contrary  to  the 
of  more  legal  experience  ahoold  be  ai-  honor  end  reputation  of  the  partie*,  if  it 
•Igned.  be  not  indiipemabia  to  the  caaM  with 

*  "  farery  countor  ta  chargeable  by  the  which  I  may  be  charged ;  not  to  enconr- 

oath  that  he  *hall  io  no  wrong  nor  falil-  age  either  the  commencement  or  contln- 

I7,  contrary  to  hii  knowledge,  but  ihall  uance  of   ■  luit  from   any  motives  of 

plead  for  his  client  the  he«t  he  can,  ac-  paitlon  or  interest ;  nor  to  reject,  for  any 

cording  to  hi*  underttanding."     Mirror  coniidaratlonpenonal  to  mytelf,  the  cause 

of  Jnaticet,  c.  !, }  6.    The  oath  in  Penn-  of  the   weak,   the  stranger,  or  the  op- 

•ylvania, on  the  admission ot  an  attorney  pressed."    In  "The  Lawyer's  Oath,  its 

to  the  bar,  "  to  behave  himielf  In  the  Obligations,   and    some    of  the    Dutiee 

oflce  of  an  attorney,  according  to  the  aprlnging  out  of  them,"  by  D.  Belhnne 

best  of  his  learning  and  ability,  and  with  Dnffield,  Rtq.,  a   maiterly  analysis   it 

*11  good  fidelity, as  well  to  the  court  as  to  given  of  thltoalh;  and  he  well  says  of  It: 

the  client ;  that  be  .will  nie  no  Gtlsehood,  "  Here  you  have  the  creed  of  an  upright 

nor  delay  any  man's  eanse,  for  lucre  or  and  honorable  lawyer.    The  clear,  terse, 

■nalioe."  is  said,   bj  Mr.  Sbarswood,  to  and  lofty  language  in  which  it  li  ex- 

pvsent  a  comprehensive  snmnMr^  of  his  pressed  needs  no  argument  to  elucidate 

duties  as  a    practitioner-      Sharawood's  its  principles,  no  eloqnenoe  to  enforce  its 

liSgal  Ethics,  p.  3.     The  advocate's  oath,  obligations.    It  has  in  it  the  sacred  savor 

In  Geneva,  was  as  follows:  "I  solemnly  of  divine  Inspiration,  and  sounds  almost 

Bwear,  before  Almighty  Qod,  to  be  faith-  like  a  restored  reading  firom  Sinai's  ott- 

fol  to  the  Republic,  and  to  the  canton  of  glnal,  hot  broken  tablets-" 
Geneva ;  never  to  depart  from  the  respect 
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vitnesses,  or  through  the  perversion  or  mbappUcatioo  of  the  lav 
by  the  court.  Strangely  enough,  however,  the  aid  of  this  pro- 
fession was  denied  in  the  very  cases  in  which  it  was  needed  most, 
and  it  has  cost  a  long  struggle,  continuing  even  into  the  present 
century,  to  rid  the  English  law  of  one  of  its  most  horrible  feat- 
ures. In  civil  causes  and  on  the  trial  of  charges  of  misdemeanor, 
the  parties  were  entitled  to  the  aid  of  counsel  in  eliciting  the 
fiuits,  and  in  presenting  both  the  facts  and  the  law  to  the  court 
and  juty ;    but  when  the  governmcDt  charged  a  person   with 

treason  or  felony,  h.e  was  denied  this  privilege.'  Only 
[*3823    such  *  legal  questions  as  be  could  suggest  was  counsel 

allowed  to  argue  for  him ;  and  this  was  but  a  poor  privi- 
lege to  one  who  was  himself  unlearned  in  the  law,  and  who,  as 
he  could  not  fail  to  perceive  the  monstrous  injustice  of  the 
whole  proceeding,  would  be  quite  likely  to  accept  any  per- 
Tersion  of  the  law  that  might  occur  in  the  course  of  it  as 
regular  and  proper,  because  quite  in  the  spirit  that  denied 
him  a  defence.  Only  after  the  Revolution  of  1688  was  a  full 
defence    allowed  on    trials   for  treason,'  and   not    unlil   1836 

>  When  BD  IgnotMit  pertoo,  nnaccni-  coniuel,  and  quoted  the  preunble  to  tbe 

lomed  to  public  auemUlet,  Mid  perh^i*  lUUute  that  (uch  allowance  wm  jiMt  and 

feeble  ID  body  or  Id  inteUect,  wai  pat  KasraiBble.    Hii  prayer  wai  denied  i  Lord 

upon  trial  on  a  char|[e  which,  whether  Btilt  declaring  that  he  muit  adroinliter 

bue  or  falie,  might  apeedily  comiin  him  the  law  ai  be  found  It,  and  could  not  an- 

to  an  ignominioui  death,  with  able  coon-  ticipate  the  operatioD  or  an  act  of  Pariik- 

■el  arrayed  acalnit  liim,  and  all  the  ma-  ment,  even  hy  a  single  day.   The  accated 

chiaery  of  the  law  ready  to  be  employed  wai  cooTicted  and  executed.    See  Lieber** 

in  hringing  forward  the  evidence  of  cir-  Heaneneutic*,  c  4,  (  16;   Sedgwick  on 

cnrottancee  indiratiog  guilt,  it  ii  painful  Stat  and  Couit  Law,  81.    In  proceediaga 

to  contemplate  tbe  barbarity  wbicb  could  b;  the  Inquiaition  againit  inipected  ber* 

deny   him  profeuional  aid.     Eipecially  etic*  the  aid  of  coutuel  wa*  ezpreaaly 

wben  in  mo«t  catae  he  wonld  be  impria-  prohibited.   Lea'i  Bupentltiou  and  Foic^ 

CMed  immediately  on  being  apprehended,  S77. 

■nd  would  thereby  be   prereDted   from         *  See  an  account  of  the  final  paatag* 

making    eren    the    feeble    preparation*  of  tbii  hilt  in   Macaolay'i   "England," 

which  might  otherwiie  hare  been  within  V6L  IV.  c.  31.    It  ii  luipriiing  that  the 

hit  power.    A  "  trial "  under  inch  drcum-  effort  to  extend  tlie  tame  Hght  to  all  per- 

•taocei  would  be  only  a  Judicial  murder  torn  accuied  ot  felony  was  bo  itrenuonily 

in  Tery  many  caaei.     Tbeapirit  in  wtiich  reiiited  afterward*,  and  that,   too,  not- 

tbe  old   law  wat  adminiitered  may  be  withilandlng  the    belt  lawyen    in    the 

judged  of  trom  the  caie  of  Sir  William  realm  admitted  it«  luspOTtance  and  jui- 

Parkini,  tried  for  high  treaion  before  Lord  tice.    "I  hare  niyielf,"  Mid  Mr.  Scarlett, 

Uolt  and  liii  aMociatei  in  161)6,  after  the  "  oftt»  leeo  penoni  I  thought  innocent 

•tatnte  7  Will.  III.  c.  8,  allowing  conn-  convtcled,  and  the  guilty  etcape,  for  want 

•el  to  priionen  indicted  for  treaion,  had  of  lome  acute  and  intelligent  counid  to 

been  piMed,  but  ou  day  before  it  wai  to  ihow  the  bearing!  of  the  different  circum. 

take  effect    He  prayed  to  be  allowed  atanoea  on  the  conduct  and  aitoation  of 
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was  *  the  same  privilege  extended  to  persona  accused    [•  833] 
of  other  felonies.^ 

*  With  us  it  is  a  universal  principle  of  constitutional    [*  384] 

law,  that  the  prisoner  shall  be  allowed  a  defence  by 
counsel.     And  generally  it  will 'be  found  that  the  humanity  of 

the  priioner."    House  of  Coromoiu  De-  Chuletlon,  8.  C,  in  1T18,  u  reported  In 

bate*,  April  25, 1626.    "  It  hu  lately  been  6  Stale  Tnali  (Eniljn)  lifi  at  aeq.    Et- 

mj  lot,"  uid  Mr.  Denmui,  on  tlie  Mme  peoiall}'  ma;  be  tliere  see  bow  tbe  ilaie- 

occaiion,  "to  trj  tvo  prisouen who  were  meat  of  priioDen  in  one  caw,  to  which 

deaf  and  dumb,  and  who  conld  only  be  no  credit  wa*  given  for  the[r  exculpation, 

nade  to  nndentand  what  was  paiiing  hj  wu  used  a>  liearsay  evidence  to  condemn 

the   aignt  of   their   frieod*.    The  coiei  a  priiooer  in  aoother  caie.     All  these 

were  clear  and  simple ;  bat  tf  they  had  abuse*  wonld  have  been  checked,  perlu^w 

been  circnmstautial  cases,  in  what  a  situ-  altogether  prevented,  had  tlie   prisonan 

adon  would  tbe  judge  and  jury  be  placed,  had  able  and  fearless  counseL    But  witti- 

when  the  prisoner  coold  have  no  counsel  ont  counsel  for  the  defence,  and  under 

to  plead  for  him."    The  cases  loattd  clear  inch  a  Judge,  the  witnesses  were  not  free 

and  limple  to   Hr.  DeDman ;    bat  how  to  testify,  the  prisoners  coutd  not  tafely 

contd  he knowthey  would  nothavelooked  make  even  the  most  honest  explanation, 

otherwise,  had  tlie  coloring  ot  tbe  prose-  and  the  jury,  when  tbey  retired,  could 

entioD  been  relieved  by  a  connter-presen-  only  teel  that  letomiiig  a  verdict  in  ao- 

tation   for  the    defence?      See    Sydney  cordan(»  with  tlie  opinion  of  the  judge 

Smith's  artiute  on  Counsel  fbr  Prisoners,  was   tnerely   matter  of   form.      Sydney 

U  Edinb.  Rev.  p.  74;  Works,  Vol.  IL  p.  Smith's  lecture  on  "The  judge  that  smites 

8GS.    Tbe  plansible  objection  to  extend-  contrar;  to  the  law  "  it  worthy  of  being 

ing  the  right  was,  that  the  Judge  would  carefully  pondered  in    tliii    connection, 

be  counsel  for  the  prisoner,  —  a  pure  fbU  "  If  ever  a  nation  was  happy,  if  ever  a 

lacy  at  the  best,  and,  with  some  Judges,  nation  was  visibly  blessed  by  Ood,  if  ever 

•  frightful  mockery.    Baron  G'arroiD,  in  a  a  nation  was  honored  abroad,  and  left  at 

charge  to  a  grand  jury,  said:  "It  has  been  home  under  a  government  (which  we  can 

truly  said  that,  in  criminal  cases,  judges  now  canicieutiously  call  a  liberal  govenv- 

were  counsel  tor  the  prisoners.     So,  un-  ment)  to  the  thU  career  of  talent,  industry, 

doubtedly,  they  were,  as  far  as  they  could  and  vigor,  we  are  at  this  moment  tbiA 

be,  to  prevent  undue  pr^udice,  tn  guard  people,  and  this  is  our  happy  lot.    First, 

against  improper  influence  being  excited  the  Gospel  hu  done  it,  and  then  justice 

against  prtsoners ;  but  It  wot  impossible  has  done  it ;  and  he  who  thinks  it  his 

for  tbem  to  go  further  than  this,  for  Ihey  duty  that  this  happy  condition  of  exist- 

coold  not  suggest  the  course  of  defence  ence  may  remain,  must  guard  the  piety 

prisoners   ought  to  pursue ;   for  judges  of  these  times,  and  he  most  watch  over 

only  Mw  the  deposition  bo  short  a  lime  the  aplrit  of  Joilice  which  exists  In  these 

before  the  accused  appeared  at  the  bar  of  times.    First  he  must  take  care  that  the 

their  conntiy,  that  it  was  quite  impossible  altars  of  Qod  are  not  polluted,  that  the 

fbr  them  to  act  fnllj  in  that  capacity."  Christian  faith  Is  retained  in  parity  and 

If  one  would  see  how  easily,  and  yet  In  perfection ;  and  then,  turning  to  human 

ID  wiiat  a  shocking  manner,  a  Judge  might  aOkirs,  let  him  strive  for  spotless,  incoi^ 

pervert  the  law  and  the  evidence,  and  act  mpSble  justice ;  praising,  honoring,  and 

the  part  of  both  proaecator  and  king's  loving  the  Just  judge,  and  abhorring  as 

CDtmsel,  white  assuming  to  be  counsel  for  the  wont  enemy  ot  mankind  him  who  i* 

the  prisoner,  he  need  not  go  farther  back  placed  there  to  '  judge  after  the  law,  and 

than  the  earij  trials  in  our  own  conntry,  who  smites  contrary  to  the  law.' " 

■od  be  is  referred  for  a  specimen  to  the  i  By  lUtnte  6  ft  T  Will.  IV.  c.  114 ; 

trials  of  Robert  Tucker  and  others  for  4  Cooley'i  BL  Com.  866;  Hay's  Const 

piracy,    before    Chief  Jnstice    TrM,  at  Hltb  c.  la 
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the  law  has  provided  that,  if  the  prisoner  is  unable  to  employ 
counsel,  the  court  may  designate  some  one  to  defend  him  who 
shall  be  paid  by  the  government ;  but  when  no  such  provision  is 
made,  it  ia  a  duty  which  counsel  so  designated  owes  to  hU  pro- 
fession, to  the  court  engaged  in  the  trial,  and  to  the  cause  of 
humanity  and  justice,  not  to  withhold  his  assistance  nor  spare  his 
beat  exertions,  in  the  defence  of  one  who  has  the  double  misfor- 
tune to  be  strickeu  by  poverty  and  accused  of  crime.  No  one  is 
at  liberty  to  decline  such  an  appointment,^  and  few,  it  is  to  be 
hoped,  would  be  disposed  to  do  so. 

In  guaranteeing  to  parties  accused  of  crime  the  right  to  the  aid 
of  counsel,  the  Constitution  secures  it  with  all  its  accustomed 
incidents.  Among  these  is  that  shield  of  protection  which  is 
thrown  around  the  confidence  the  relation  of  counsel  and  client 
requires,  and  which  docs  not  permit  the  disclosure  by  the  former, 
even  in  the  courts  of  justice,  of  communications  which  may  have 
been  made  to  him  by  the  latter,  with  a  view  to  pending  or  antici- 
pated litigation.  This  is  the  client's  privilege ;  the  counsel  can- 
not waive  it ;  and  the  court  would  not  permit  the  disclosure  even 
if  the  client  were  not  present  to  take  the  objection.* 

>  VUe  D;  Hamilton  County,  19  lit.  18.  i  lel,  and  he  wu  to  refute  to  act,  we  ihould 
Wajoe  Co.  o.  Waller,  90  Peno.  St.  e9;  make  bold  to  commit  him  to  priaon." 
e.  c.  S&  Am.  Rep.  dse ;  Houae  d.  White,  6  Life  of  Chief  Justice  Hale,  in  Campbetl'a 
Bax.  690.  It  hai  been  betd  that,  in  the  Livei  of  the  Chief  Juiticei,  Vol  U. 
abieniM  of  ezprei*  alatulory  piovisioni,  *  The  hiitor;  and  reaaoD  of  the  rulo 
uoanliet  are  not  obliged  to  cumpeniate  nhich  eiempU  couniel  from  diactoting 
*»UDael  aaiigned  by  the  court  to  defend  profeuional  communication!  are  well 
poor  prifonen.  Bacon  u.  Wayne  Count;,  itated  in  WhitEufi  o.  Bamey,  SON.  T.  S30. 
1  Hicb.  461 1  Wayne  Co.  ■>.  Waller,  90  And  aee  1  PhiL  Ev.  by  Cowen,  HiU,  and 
Penn.  St.  00;  B.  a.  35  Am.  Rep.  636.  But  Edwardi,  130  et  teg.;  Earle  c.  Grant,  48 
there  are  wieral  casei  to  the  contrary.  Vt.  llSj  Machetle  r.  Wanieu.3  Col.  IBS. 
Webb  i>.  Baird,  6  Ind.  13 ;  Ball  u.  Waah-  The  pririiege  wonld  not  cover  commooi. 
Ington  County,  2  Qreene  (Iowa)  473;  caiiona  made,  not  with  a  riew  to  profea- 
Carpenter  v.  Dane  County,  0  Wit,  277.  lional  asditance,  but  in  order  to  indnca 
Bat  we  think  a  court  has  a  right  to  re-  the  attotney  to  aid  in  a  criminal  act. 
quire  the  lervice,  whetber  compenaation  People  v.  Blakely,  1  Park.  Cr.  R.  176 ; 
ii  to  be  made  or  not;  and  that  couniel  Bank  of  TJlica  i>.  Menereau,  3  Barb.  Ch. 
who  thotild  decUae  »  pertorm  it,  for  no  398.  And  iee  the  analogoua  case  of  Hear- 
other  reawin  than  that  the  law  does  not  itt  c  Prince,  31  Wend.  70.  But  it  ia  not 
provide  pecnniary  compenaation.  ii  un-  confined  to  caiea  where  litigation  ii  b^ 
worthy  to  hold  hu  mponiibte  office  in  gan  or  contemplated :  Root  v.  Wright, 
the  adminiatration of  juidce.  Said  Chief  8iN.T.T2;  or  tocaaea  whereafeeii  re- 
Juitlca  Sale  in  one  caae  ;  "Although  ceived  :  Andrew*  t>.  Simma,  38  Ark.  771; 
aerjeanta  have  a  monopoly  of  practice  in  Bacon  n.  Fiaher,  60  If.  T.  S94 ;  a.  c.  86  Am. 
the  Common  Pleai,  they  have  a  right  to  Rep.  627 ;  and  ia  not  waived  by  the  party 
practiie,  and  do  practiee,  at  thia  tiar;  and  becoming  a  wttoeiB  for  himielf.  Detten- 
if  a  e  were  to  usiga  one  ot  them  u  coon-  boter  ».  State,  SI  Ohio  Et.  91  j  8.  o.  83 
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*  Haviiig  once  engaged  id  a  cause,  the  counsel  is  not  [*  8S5] 
afterwards  at  liberty  to  withdraw  from  it  without  the 
consent  of  bis  client  and  of  the  court ;  and  even  though  he  may 
be  impressed  with  a  belief  in  his  cUent'a  guilt,  it  will  nevertheless 
be  his  duty  to  see  that  a  conTtctioa  is  not  secured  contrary  to 
the  law.'  The  worst  criminal  is  entitled  to  be  judged  by  the 
laws ;  and  if  his  conviction  is  secured  by  means  of  a  perversion 
of  the  law,  the  injury  to  the  cause  of  publlo  justice  will  be  more 
serious  and  lasting  in  its  results  than  his  being  allowed  to  escape 
'altogether.* 

Am.  Rep.  S02.  CommnnlQilioDi  eilr&ne-  dlcated  and  jaaHce  done  to  his  cUent ; 

ou  or  impertinent  to  tbe  labject-rnKtler  of  but  these  oiei  are  ao  rare,  that  daubtlei* 

the  proleuional  coniuttstion  are  not  prir-  tbej  will  atand  ont  io  judicial  hlitory  a« 

Iteged.    DiioD   v.  Parmelee,  2  Vl.  186.  notable  exceptiona  to  the  readj  obedience 

See  Bisndon  b.  Gowing,  T  Ricb.  460.    Or  whiub  the  bar  ahould  jield  to  tlie  author- 

cammmiiuBtioDB   publicly   nude   in   the  Uy  of  tbe  court.    The  ramoui  tcene  be- 

pRieDoe  of  otbers.    Hartford  F.  Ini.  Co.  ttreen  Mr.  Joitice  Boiler  aiid  Mr.  Enkine, 

a.  Rejnolda.  86  Mich.  602.   See  Perkina  v.  on  tbe  trial  of  the  Dean  of  8L  Aiapb  for 

Grey,  66  Miaa.  163.    Or  facta  within  the  libel,  — 6Cainpbell'B  LiTea  of  the  Chait- 

penoDal  knowledge  of  counael,  inch  aa  oellon.  c.  168;   Erakine'a  Speechea,  bj 

the  dating  of  a  bond.    Bundle  v.  Foaler,  Jm.  L.Higli,  Vol.  I.  p.  212,  — irill  readi]]' 

8  Tenn.  Cb.  668.  occur  to  the  reader  ai  one  of  the  excep- 

It  luu  been  intimated  in  New  York  tionftl  caaea.    Lord  Campbril  laya  of  Er- 

that  tbe  atatule  making  partiea  witnesae*  akine'i  conduct:  "Thia  noble  itand  fbr 

haa  done  away  with  tbe  rule  which  pro-  the  independence  of  the  bar  would  alone 

teela  profeational  commnnlcatiuna.     Uit-  have  entitled  Enkine  to  the  alalue  which 

ehdl'a  caie,  12  Abb.  Fr.  R.  249 ;  note  to  the   profeaaioo  affectionately  erected  to 

1  Phil.  Ev.  by  Cowen,  Hill,  and  Edwarda,  hii  memory  In  Lincoln's  Inn  Hall.     We 

p.  16B  (marg.).    Suppoalng  this  to  be  ao  are  to  admire  tbe  decency  and  propriety 

in  civil  caaes,  the  protection  would  itiU  of  Lii  demeanor  doiing  tlie  alruggie,  no 

be  tbe  same  io  the  caae  of  perwna  charged  leu  than  ita  spirit,  and  the  felicitaua  pre- 

with  crime,  for  auch  penooa  caDOOt  be  cieion  with  which  be  meted  out  tlie  re- 

eorapelled  to  give  evidence  agunat  tliem-  quiaite  and  juitiflable  portion  of  defiance. 

•elvea,  ao  that  the  reaaon  for  protecting  Hia  example  hM  bad  a  salutary  effect  in 

profeaaional   confidence  i«  the  tame  aa  illiiilrating  and  eatabliihing  tbo  relative 

fiiRiierly.  duties  of  Judge   and  advocate  in   Eng- 

>  If  MM  would  oonalder  this  duty  and  land."    And  elsewhere,  in  speaking  of  Mr. 

tbe  llmitationa  npoa  it  fully,  he  ahould  Fox'a  Libel  Act,  he  makes  the  following 

read  tbe  criticiama  upon  the  conduct  of  aomewhat  extravagant  remark:  "I  have 

Mr.  Charie*  Phillips  on  the  trial  of  Cour-  aaid,  and  I  still  think,  that  tliis  great  con- 

Tolaier  for  tbe  mnrder  of  Lord  William  stitnlional  triumph  ia   mainly  to  be  a*. 

BimmII.    See  Shanwood,  Legal  Ethics,  cribed  to  Lord  Camden,  wlio  bad  beea 

40;    Littell,   Living  Age,   Vol.    XXIV.  fighting  in  tbe  cauae  for  half  a  century. 

pp.  ITB,  230;  Vol.  XXV.  pp.  280,  306;  and  uttered  his  last  words  in  tiie  House 

Wait  Rev.  Tol.  XXSV.  p  1.  of  Lords  in  it*  eupport;  bnt  had  he  not 

*  There  may  be  cases  in  which  tl  will  received  tbe  invaluable  assistance  of 
twoome  the  duty  of  counsel  to  ioterpoae  Enkine,  aa  counsel  for  the  Dean  of  St 
between  the  court  and  tbe  accused,  and  Aaaph,  ihi  Star  Chamber  might  hare  ben 
fwricasly  to  brave  all  eonseqnencea  per  rt-atabiiihed  in  ihi*  eoimtry."  And  Lord 
aMial  to  himself,  where  it  appean  to  him  Bm^Aum  aays  of  Erskine :  "  He  was  an 
that  b  no  other  mode  can  tlie  law  be  via-  undaunted  man ;  he  waa  an  undaunted 
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But  how  perstetent  counsel  may  be  in  pressing  for  the  acquittal 
of  his  client,  and  to  what  extent  he  may  be  justified  in  throwing 
his  own  personal  character  as  a  weight  in  the  scale  of  jostice,  are 
questions  of  ethics  rather  than  of  law.  No  counsel  is  justifiable 
who  defends  eveii  a  just  cause  with  the  weapons  of  fraud  and 
falsehood,  and  no  man  on  the  other  hand  can  excuse  himself  for 
accepting  the  confidence  of  the  accused,  and  then  betraying  it  by 
a  feeble  and  heartless  defence.     And  in  criminal  cases  we  think 

the  court  may  sometimes  haye  a  duty  to  perform  in  see- 
[*  836]    ing  that  the  prisoner  suffers  nothing  *  from  inattention 

or  baste  on  the  part  of  his  counsel,  or  impatience  on  the 
part  of  the  prosecuting  oflScer  or  of  the  court  itself.  Time  may 
be  precious  to  the  court,  but  it  is  infinitely  more  so  to  him  whose 
life  or  whose"  liberty  may  depend  upon  the  careful  and  patient 
consideration  of  the  evidence,  when  the  counsel  for  the  defence 
is  endeavoring  to  sift  the  truth  ^m  the  falsehood,  and  to  subject 
the  whole  to  logical  analysis,  so  as  to  show  that  how  suspicious 
soever  the  facts  may  be,  they  are  nevertheless  consistent  with  in- 
nocence. Often  indeed  it  must  happen  that  the  impression  of 
the  prisoner's  guilt,  which  the  judge  and  the  jury  unavoidably 
receive  when  the  case  is  opened  to  them  by  the  prosecuting  offi- 
cer, will,  insensibly  to  themselves,  color  all  the  evidence  in  the 
case,  80  that  only  a  sense  of  duty  will  induce  a  due  attention  to 
the  summing  up  for  the  prisoner,  which  after  all  may  prove  un- 
expectedly convincing.  Doubtless  the  privil^e  of  counsel  is 
sometimes  abused  in  these  cases ;  we  cannot  think  an  advocate 
of  high  standing  and  character  has  a  right  to  endeavor  to  rob  the 
jury  of  their  opinion  by  asseverating  his  own  belief  in  the  iddo- 
cence  of  his  client ;  and  caaee  may  arise  in  which  the  court  will 
feel  compelled  to  impose  some  reasonable  restraints  upon  the  ad- 

adTocate.     To   no    coart   did    he    ever  tiret  wholeiome  changei  in  our  Conatita- 

truckle,  neither  to  the  court  of  the  King,  lion  be  still  recognixed  as  a  patriot,  and 

neither  to  the  Court  of  the  King's  Judge*,  not  doomed  to  die  the  death  ot  a  traitor. 

Their  imilei  and  their  frovni  he  diire-  — let  us  acknowledge  with  gratitnde  that 

garded  alike  in  the  fearleu  discharge  of  to  this  great  man,  under  Heaven,  ire  owe 

his  duty.     He  upheld  the  liberty  of  the  this  felicity  of  the  times."    Sketchea  of 

peers  against  the  one ;  he  defended  the  Statesmen  o(  the  Time  of  George  IIL     A 

rights  of  the  people   against  both  com-  simitar  instance  of  the  independence  of 

bined  to  destroy  them.    If  there  be  yet  counsel  1*  narrated  of  that  eminent  adro- 

amongst  ns  the  power  of  iVeely  discuia-  cate,  Hr.  Samori  Dexter,  In  the  reminls' 

ing  the  acts  of  our  rulers ;  if  there  be  yet  cence*  of  hi*  life  by  "  Sigma,"  pnbliabed 

the  privilege  of  meeting  for  the  promo-  at  Boston,  18&T,  p.   01.     See   Stoi^  oo 

tlon  ot  needful  nfonus  i  if  he  who  de-  ComI.  (4tb  ed.)  {  lOM,  not*. 
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dress  to  the  jary,^  but  it  is  better  in  these  cases  to  err  on  the  side 
of  Uberality ;  and  TeBtriotions  which  do  not  leave  to  counsel)  who 
ai-e  apparently  acting  in  good  faith,  such  reasonable  time  and  op- 
portunity as  they  may  deem  necessary  for  presenting  their  client's 
case  fully,  may  possibly  in  some  cases  be  so  far  erroneous  in  law 
as  to  warrant  setting  aside  a  verdict  of  guilty.' 

Whether  counsel  are  to  address  the  jury  ou  questions  of  law  in 
criminal  cases,  generally,  is  a  point  which  is  still  in  dispute.  If 
the  jury  in  the  particular  case,  by  the  constitution  or  statutes  of 
the  State,  are  judges  of  the  law,  it  would  aeem  that  counsel  should 
be  allowed  to  address  them  fiilly  upon  it,'  though  the  contrary 
seems  to  have  been  held  in  Maryland :  *  while  in  Massa- 
chusettB,  where  it  is  *  expected  that  the  jury  will  re*  [*  337] 
ceire  the  law  from  the  court,  it  is  nevertheless  held  that 
coonsel  has  a  right  to  address  them  upon  the  kw."  It  is  unques- 
tionably more  decorous  and  more  respectful  to  the  bench  that 
argument  upon  the  law  should  always  be  addressed  to  the  court ; 
and  such,  we  believe,  is  the  general  practice.  The  jury  hear  the 
a^ument,  and  they  hare  a  right  to  give  it  such  weight  as  it 
seems  to  them  properly  to  be  entitled  to. 

For  misconduct  iu  their  practice,  the  membets  of  the  legal  pro- 
fession may  be  summarily  dealt  with  by  the  courts,  who  will  not 
fail,  in  all  proper  cases,  to  use  their  power  to  protect  clients  or 
the  public,  aa  well  as  to  preserve  the  profession  from  the  contam- 
ination and  disgrace  of  a  vicious  associate.^    A  man  of  bad  repu- 

>  Tliiu  it  bM  bMD  held,  that,  eren  r.   Cdleiidkr,  Wliart.    SlaM  TrliU,  688, 

thoagfa  the  jurj  are  Ihe  judgei  of  tlie  law  710.     Bat  see  remarki  of  Perkitu,  J.,  In 

in  criminai  cMsea,  tlia  court  ma;  r«[uM  Lynch  e.  State,  9  Ind.  642.     In  Marjiand, 

to  Allow  couniel  to  rt*A  law-book*  to  tha  it  aMiiis  to  be  optional  willi  the  conii 

J1117.     Hnjpli;  V.  Slate,  6  Ind.  400.    And  wliether  it  will  give  the  jury  inatrDctloni 

tea  LtdcIi  d.  State,  0  Ind.  Ml ;  Pboniz  up<»i  the  Iftw.     Broil  v.  Slate,  46  Md.  36t. 

Idi.  Co.  B.  Allen,  11  Micli.  601.  *  Common  wealth   tr.  Porter,  10  Met. 

■  Id  People  n.  Keenan,  13  Cal.  681,  a  268 ;  Commonwealth  v.  Auatin,  T  Oray, 

Tcrdict  in  a  capital  caw  w4i  «et  a^de  od  61. 

thia  groiuid.  <  "  A*  a  cUm,  attomeya  an  mppoied 

*  Lynch  t>.  Slate,  0  Ind.  641 ;  Hnrpby  to  be,  and  In  (act  have  dways  been,  tlw 
*.  Stale,  e  Ind.  490.  rindlcatora  ot  individual  righii,  and  the 

*  Franklin  n.  State,  12  Hd.  286.  What  fearleu  aiserton  of  the  piinclpiei  of  cirU 
wat  held  there  wai,  that  counael  abonld  liberty,  eziatinK,  where  alone  they  can 
iMt  argue  the  conitimtionalitf  of  a  itat-  exiat.  In  a  goremment,  not  of  partiee  nor 
Bte  tu  the  Jury ;  and  thai  the  Conititu-  of  men,  but  of  lawi.  On  the  other  hand, 
lion,  in  making  the  Jury  judges  of  the  to  dedare  them  Irreiponiible  to  any 
law,  did  Dot  empower  them  to  decide  a  power  but  public  opinion  and  their  con- 
•tatate  invalid.  Thia  ruling  correiponda  iciencei,  would  be  incompatible  with  five 
tn  that  of  Judge  Ckait  in  United  Siatei  goTennuent.  IndiTldnaittrftheclaM  may. 
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tatioD  may  be  expelled  for  that  alone ;  ^  and  oouusel  who  has  once 
taken  part  in  litigation,  and  been  the  adviser  or  become  entrusted 
with  the  secrets  of  one  party,  will  not  afterwards  be  suffered  to 
engage  for  an  opposing  party,  notwithstanding  the  original  em- 
ployment has  ceased,  and  there  is  no  imputation  upon 
[*  888]  his  motives.*  And,  on  the  *  other  hand,  the  court  will 
not  allow  counsel  to  be  made  the  instrument  of  injustice, 
nor  peiinit  the  client  to  exact  of  him  services  which  are  incon- 
sistent  with  the  obligation  he  owes  to  the  court  and  to  public 
justice,  —  a  higher  and  more  sacred  obligation  than  any  which  can 
rest  upon  him   to  gratify  a  client's  whims,  or  to  assist  in  his 


and  lometimei  do,  forfeit  tbeir  profe*-  C.  288;   Ex  parte  Bradle;,  T  Wall.  dOi; 

■ioDtl  ftanchiM  b;   abuaing  It;    and  a  Withen  d.  State,  S6  Ala.  2C2;  Matter  of 

power   to  exact  the  forfeiture  muit  be  Moore  el  al.,  68  S.  C.  397 ;   Bigs*,  £x 

lodged  lomewliere.     Such  a  power  ii  In-  pant,  01  N.  C.  202 ;  Bradley  v.  Fither,  18 

ditpeiuable  to  protect  the  court,  the  ad-  Wall.  336 ;  Dickeu'i  CaM,  67  Penn.  St 

miniitration  of  jiutice,  and  thenndve*.  160. 

Abuses  must  neceuaril/  creep  ia ;  and,         '  For  ezample,  one  irhoae  repntatioD 

having  A  deep  stake  in  the  character  of  for  truth  and  reracitj  it  such  that  hit 

theirprofeuion.therarerltailycoDcenied  nelghbon  would  not  believe  bin)  when 

in  preTenting  it  tram  being  sullied  b;  the  under  oath.     Matter  of  Mills,  1   Hich. 

miscoDduct  of  unworthy  metnben  of  it.  393.     See  I*  re  Percy,  SQ  N.  Y,  661;  Peo- 

Noclass  of  the  community  is  more  depend-  pie  r.  Ford,  U  111.  S20.    An  attorney  con- 

ent  on  its  reputation  for  honor  and  integ-  ricted  and  punished  for  peijury,  and  dit- 

rity.    It  is  indispensable  to  the  purpose*  barred,  was  refused  restoration,  notwith- 

of  it*  creation  to  assign  it  a  high  and  standing   his   subsequent   behavior  had 

honorable  standing;  but  to  put  it  above  been  nnexceptlonable.    Ei parte  Garbett, 

the  judiciary,  whose  official  tenure  is  good  18  C.  B.  408.     See  Matter  of  McCarthy, 

behavior  and  whose  memben  are  remov-  42  KRch.  71 ;  Ex  parte  Walls,  64  Ind.  4fll. 

able  from  office  by  the  legishiture,  would  An  attorney  disbarred  for  collusion  to 

render  it  intractable  ;  and  it  is  therefore  procure  false  testimony.    Matter  of  G*Ie, 

necessary  to  assign  it  but  an  equal  sliare  76  N.  T.  628.     See  Hatter  of  Eldridge,  82 

of  independence.    In  the  absence  of  spe-  N.  T.  101 ;   a.  c.  37  Am.  Rep.  558.     For 

ciflo  provision  to  the  contrary,  the  power  antedating  jurat  and   acknowledgment, 

of  removal  is,  from  its  nature,  coinmen-  Matter  of  Arctander,  26  Minn.  25.     For 

iurate  with  tlie  power  of  appointment,  embenlement  of  client's  pap^s,  thou^ 

and  it  Is  consequently  the  business  of  the  be  has  aettled  with  client    In  n  Daviea, 

judges  to  deal  witii  delinquent  memben  US  Penn.  St.  116.    For  want  of  fldellly  to 

of  the  bar,  and  wiilidraw  tlieir  facultiea  client.     Matter  of  Wool,  80  Mich.  299 ; 

when  the;  are  incorrigible."     Gibmm,  Ch.  Strout  v.  Proctor,  Tl  Me.  288 ;  Slemmer  b. 

J.,  In  n  Austin  M  al.,  6  Bawie,  191,  2)8 ;  Wnglit,  54  Iowa,  164. 
H.  o.  28  Am.  Dec.  057.   See  State  d.  Kirke,         *  In  O&ulden  d.  State,  11  6a.  47,  the 

12  Fla.   278  ;   Bice's  Case,  18  B.  Monr.  late  solicitor-general  wa«  not  suffered  to 

472 ;  Walker  c.  State,  4  W.  Va.  749.  assist  In  the  defence  of  a  criminal  case. 

An  attorney  may  be  disbarred  Ibr  a  l)ecanie  he  had,  in  the  course  of  hia  offl. 

personal  attack  upon  the  judge  tot  hia  cial    duty,    instltaled    the    prosecution, 

conduct  as  such ;  but  tlie  attorney  is  en-  though  he  was  no  longer  connected  witlt 

titled  to  notice,  and  an  opporlimity  to  be  it    And  see  Wilson  d.  State,  16  Ind.  39S. 
heard  In  defence.      Beene  ir.  State,  22         ■  Upon  this  subject  the  remarks  of 

Ark.  lie.    See  /a  ra  Wallace,  L.  R.  1  P.  Chief  JoiUce   GAkm  in   Rush  «.  Cavft- 
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T)U  Writ  of  Habeat  Corjnu. 

It  Btill  remains  to  mention  one  of  tbe  principal  safe- 
guards  to  personal  liberty,  *  and  the  means  by  which  [*  SS9] 
illegal  restraints  upon  it  are  most  speedily  and  effectu- 
ally remedied.  To  understand  this  guaranty,  and  the  instances 
in  which  the  citizen  is  entitled  to  appeal  to  the  law  for  its  enforce- 
ment, we  most  first  have  a  correct  idea  of  what  is  understood  by 
personal  liberty  in  the  law,  and  inquire  what  restraints,  if  any, 
must  exist  to  ite  enjoyment. 

Sir  William  Blackstone  says,  personal  liberty  consists  in  the 

naiigb,  a  Penn.  St  180,  an  worthf  of  Ubie tadothebiddingorhiicllentag^tt 
being  Tcpentad  in  thii  connection.  Tbe  th«  dictatM  of  hli  conKdence.  Tbe  ori- 
pTOMcntOT  in  %.  criminal  caw  had  refued  gin  of  the  name  proTst  the  client  to  b« 
to  paj  the  charge*  of  the  couneel  em-  •□bordinate  to  hit  cottn«et  a*  his  p«tron. 
ployed  bj  him  to  prosecute  in  the  place  Betide*,  had  the  plaintifl  aocceeded  tn 
of  the  Btiomej-general,  because  the  conn-  haTing  Crean  held  to  answer,  it  vodM 
•el,  after  a  part  of  the  eridence  had  been  hare  been  hi*  dutj  to  abandon  the  prose- 
put  in,  had  contented  that  the  charge  cation  at  tlie  return  of  the  recognisance, 
night  be  withdrawn.  In  coniidering  Aa  the  (dice  of  attomej-general  It  a  pub- 
wbether  this  wa*  eofBcient  rea*on  for  the  lie  trust  which  involTss,  In  tbe  discharge 
lefasal,  the  leaned  Judge  said:  "The  <rf  it,  the  exercise  of  an  atmott  boundlesa 
material  question  is,  did  the  plaEntilTTlo-  discretion  bj  an  oBlcer  who  stand*  at  int- 
kte  hii  profettional  duty  to  hit  client  in  partial  a*  a  judge,  it  might  be  doabted 
cotuenting  to  withdraw  hit  charge  .  .  .  whether  counsel  retained  b;  a  prifal* 
tnatead  of  lending  himself  to  tbe  prcee-  prosecutor  can  be  allowed  to  perform  aof 
cation  of  one  whom  he  then  and  baa  since  part  of  hit  dntr ;  certainly  not  unlni  in 
belieTed  to  be  an  innocent  man !  subaerrlenix  t<  <iis  will  and  Instmctiona. 
"It  i*  a  popular  but  grots  mistake  to  With  that  rt:>,i».tloD,  usage  hat  sano- 
tnppoee  that  a  Uwjer  owe*  no  fidelity  to  tloned  the  practice  of  employing  profte- 
any  one  except  bis  client,  and  that  the  slonal  attbtaot*,  to  whom  the  attorney- 
latter  it  the  keeper  of  hit  professional  genenU  or  his  regnlar  substitnle  may,  if 
conscience.  Be  is  expreeily  bonnd  by  he  pleaae,  conflde  tbe  direction  of  tbo 
bia  official  oath  to  behave  blmtelf  In  hi*  partlonlar  proeeontion ;  and  it  lias  been 
offlce  of  attfoney  with  all  due  fidelity  to  beneficial  to  do  to  where  the  praeecnting 
theconrt  at  wella*  to  tbeclient;  and  he  officer  has  been  OTermalched  or  orer< 
Tiolatea  it  when  he  conscioDsly  prctsea  borne  by  numbers.  In  that  predicament 
fbr  an  nnjuit  judgment;  mnch  more  so  tbe  end*  of  jnttice  may  require  him  to 
when  he  presses  for  the  conviction  of  an  accept  assistance.  But  the  professional 
innocent  man.  But  the  prosecution  waa  aisittant,  like  the  regnlar  deputy,  ezer- 
depending  before  an  alderman,  to  whom,  ciae*  not  hi*  own  discretion,  but  th*t  ot 
it  may  be  said,  tbe  plaintifTwat  bound  to  the  attorney-general,  whose  loetm  (seow  at 
no  snch  flddity.  Still  he  was  bound  by  suSetance  he  is ;  and  he  consequently 
Ihoea  obligatinna  which,  without  oatha,  doe*  *o  noder  the  obligation  of  the  o&> 
reat  npon  all  men.  The  high  and  honor-  eial  oath,"  And  •«•  Meitter  v.  Ttafiit, 
able  offlce  of  a  counsel  would  be  degraded  81  Hkb.  80.  ' 
to  that  of  ■  meioenaiy,  were  h0  compel- 
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potrer  of  locomotion,  of  changiog  situation,  or  moving  one's  per- 
son to  wtiatsoever  place  one's  own  Inclination  may  direct,  without 
imprisonment  or  restraint,  unless  bj  due  coune  of  law.^  It  ap- 
pears, therefore,  that  this  power  of  locomotion  is  not  entirely 
unrestrictecl,  but  that  by  due  course  of  law  certain  qualifications 
and  limitations  may  be  imposed  upon  it  without  infringing  upon 
constitutional  liberty.  Indeed,  in  organized  socie^,  liberty  ia  the 
creature  of  law,  and  every  man  will  possess  it  in  proportion  as 
the  laws,  while  imposing  no  unneceasary  restraints,  surround  him 
and  every  otber^cltizen  with  protections  against  the  lawless  acts 
of  others.' 

In  examining  the  qualifications  and  restricUons  which  the  law 
imposes  upon  personal  liberty,  we  shall  find  them  classed,  accord- 
ing to  their  purpose,  as,  first,  those  of  a  public,  and,  second,  those 
of  a  private  nature. 

The  fii'st  class  are  those  which  spring  from  the  relative  duties 
and  obligations  of  the  citizen  to  society  and  to  his  fellow-citizens. 
These  may  be  arranged  into  sub-classes  aa  follows :  1.  Those  im- 
posed to  prevent  the  commission  of  crime  which  is  threatened  ; 
2.  Those  in  punishment  of  crime  committed ;  8.  Those  in  pun- 
ishment of  contempts  of  court  or  l^slatlve  bodies,  or  to  render 
their  jurisdiction  effectual ;  4.  Those  necessary  to  enforce  the 
duty  citizens  owe  in  defence  of  the  State ; '  5.  Those  which  may 
become  important  to  protect  the  community  against  the  acts  of 

1  1  Bl.  Com.  1S4.  HontetqnieD  amji ;  ert^  eziitt  In  proportioD  to  wholnom* 
"In  Eovemmenti,  that  ii,  in  todetle*  rcMnUnt;  the  more  rettnint  on  othen  tn 
directed  bj  ikwi,  libertj  on  cotulit  oolj  keep  off  from  iii,  the  more  liberty  ws 
In  the  powRT  of  doing  what  we  ought  to  haro.  It  f*  an  error  to  luppoie  that  lib- 
will,  and  in  not  being  conatiained  la  do  eriy  contistt  in  a  paucity  of  lawi.  If  one 
what  we  ought  not  to  will.  Wa  mnit  wantt  few  lawi,  let  htm  go  to  Tnrke?. 
have  contlnaally  prewnt  to  onr  mind*  The  Turk  enjoja  that  bleuing.  The 
the  diOerence  between  independeaoe  and  working  of  oar  coroplei  tjatem,  full  of 
libertj.  Libertj  ii  a  right  of  doing  wliat-  checki  and  restralnti  on  1eKiitati*e,  ex- 
erer  the  lawi  permit,  anil  It  a  citiMn  ecnCive,  and  judicial  power,  la  tkrorable 
conld  do  what  thej  forbid,  he  would  no  to  lilwrtj  and  juitiea.  TboM  checka  and 
longer  be  posMued  of  libertj,  I)ecaaw  all  rwtrainti  are  lo  manj  saftguardi  let 
hia  fellow.citi(enB  would  eiyoy  the  same  around  indiridnal  right*  and  inlereali. 
power."  Spirit  of  the  I^wa,  Book  11,  That  man  fa  free  wlio  is  protected  from 
u.  8.  inJuTj."    Work*,  Vol.  U.  p.  3»S. 

*  "  Liberty,"  «ay»  Mr.  Webtter,  "1*  ■  In  Jadaon  v.  Reardon,  16  Minn.  481, 

tfaa  creature  of  law.  euentiallj  ditCerent  a  ttatote  aathoriiing  the  member*  of  a 

from  that  antlioriied  liL-entioaineM  tint  mnnlcipal  conndl  to  arreat  and  Impriion 

tietpaue*  on  right    It  I*  a  legal  and  a  withont  warrant  person*  rettuing  to  obey 

redned  Idea,  the  ofiprlng  of  bigfa  drll-  the  order*  of  tire  warden*  at  a  Are  wa* 

liatlon,  which  the  aarage  never  onder-  bdd  unwarranted  and  vokl. 
■tood,  and  iwTer  can  undentand.    Lib- 
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those  who,  b;  reasoD  of  mental  iufirmity,  are  inonpable  of  self- 
oontrol.  All  these  limitations  are  well  recognized  and  generally 
understood,  but  a  particular  discussion  of  tliem  does  not  belong 
to  our  subject.  The  second  class  are  those  which  spring  from  the 
helpless  or  dependent  condition  of  individuals  in  the  various 
relations  of  life. 

1.  The  husband,  at  the  common  law,  is  recognized  as  having 
legal  custody  of  and  power  of  control  over  the  wife,  with  the  right 
to  direct  as  to  her  labor,  and  to  insist  upon  its  performance.  The 
precise  nature  of  the  restraints  which  may  be  imposed  by  the  hus- 
band upon  the  wife's  actions,  it  is  not  easy,  from  the  nature  of  the 
case,  to  point  out  and  define ;  hut  at  most  they  can  only  he  such 
gentle  restraints  upon  her  liberty  as  improper  conduct  on  her  part 
maj  appear  to  render  necessary ;  *  and  the  general  tendency  of 
public  sentiment,  as  well  as  of  the  modern  decisions,  has  been  in 
the  direction  of  doing  away  with  the  arbitrary  power  which  the 
husband  was  formerly  supposed  to  possess,  and  of  plac- 
ing the  two  sexes  in  the  marri^e  relation  upon  *  a  foot-  ["  840] 
ing  nearer  equality.  It  is  believed  that  the  right  of  the 
hosband  to  chastise  the  wife,  under  any  circumstances,  would  not 
be  recognized  in  this  country ;  and  such  right  of  control  as  the 
law  gives  him  would  in  any  case  be  forfeited  by  such  conduct 
towards  the  wife  as  was  not  warranted  by  the  relation,  and  which 
should  render  it  improper  for  her  to  live  and  cohabit  with  him,  or 
by  such  conduct  as,  under  the  laws  of  the  State,  would  entitle  her 
to  a  divorce.'  And  he  surrenders  his  right  of  control  also,  when 
he  consents  to  her  living  apart  under  aiticlea  of  separation.^ 

2.  The  father  of  an  infant,  being  obliged  by  law  to  support  his 
child,  has  a  corresponding  right  to  control  his  actions,  and  to  em- 
ploy his  services  during  the  continuance  of  legal  infancy.  The 
child  may  he  emancipated  from  this  control  before  coming  of  age, 
either  by  the  express  assent  of  the  father,  or  by  being  turned  away 

>  2  Kent,  IBl.    8m  Cochiwi'i  Cue,  B  Mittiion,  8  Rich.  BS.    In  such  a  cue  hii 

DowL  P.  C.  080.    Tlie  hnibaad,  however,  liabilit;  to  luppl;  her  with  neceiurlei 

■•  aadcr  no  oblipitlon  to  inpport  hii  wife  cannot  be  mlricted  b^  giving  notice  to 

except  at  hia  own  home ;  md  it  ii  only  particuUr  persona  not  to  truat  her.     Bol- 

whea  he  wrongfnllj  tendt  her  bwh7,  or  too  n.  Pienlice,  2  Strange,  1214;  Hurit 

■o  eonilBct*  himaelf  ni  to  justify  )ier  In  c.  Morrii,  4  Eap.  41. 
letting  him,  that  he  ia  bonnd  to  inpport         >  Hutehcfon   v.   Peck,  6  John*.   1S6 ; 

berebewhere.    Rnmneju.  Keyea.TN.  H.  LoTe  n.  Moyoalian,  16  III.  277. 
67S;  Allen F.  Aiartch,aeN.H.e3;  Sfaaw         •  Sannden  t>.  Rodwaj.  16  Jar.  1006; 

m.  Thompaon,  16  Pick.  196;  Clemtnt  c.  18  Eng.  L.  *  Eq.  408, 
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from  his  father's  hoaae,  and  left  to  care  for  himself ;  ^  thoi^h  in 
neither  case  wonld  the  father  be  released  from  an  obligation  which 
the  Invr  imposes  upon  him  to  prevent  the  child  becoming  a  public 
chaise,  and  which  the  State  may  enforce  whenever  necessary. 
The  mother,  during  the  father's  life,  has  a  power  of  control  sub- 
ordinate to  his ;  but  on  his  death'  or  conviction  and  sentence  to 
imprisonment  for  felony,*  she  succeeds  to  the  relative  rights  which 
the  father  poeseased  before. 

8.  The  guardian  has  a  power  of  control  over  his  ward,  corre- 
spondiog  in  the  main  to  Uiat  which  the  father  has  over  his  child, 
though  in  some  respects  more  restricted,  while  in  others  it  is 
broader.  The  appointment  of  guardian,  when  made  by  the  courts, 
is  of  local  force  only,  being  confined  to  the  State  in  which  it  is 
made,  and  the  guardian  would  have  no  authority  to  change  the 
domicile  of  the  ward  to  another  State  or  country.  Bat  the  ap- 
pointment commonly  has  reference  to  the  possession  of  property 
by  the  ward,  and  over  this  property  the  guardian  ib  given  a  power 
of  control  which  is  not  possessed  by  the  father,  as  such,  over  the 
property  owned  by  his  child.* 

4.  The  relation  of  master  and  apprentice  is  founded  on  a  con- 
tract between  the  two,  generally  with  the  consent  of  the  parent 
or  party  standing  in  loeo  parentit  to  the  latter,  by  which 
[*  841]  the  *  master  is  to  teach  the  apprentice  some  specified 
trade  or  means  of  living,  and  the  apprentice,  either  wholly 
or  in  part  in  consideration  of  the  instruction,  is  to  perform  services 
for  the  master  while  receiving  it.  This  relation  is  also  statutory 
and  local,  and  the  power  to  control  the  apprentice  is  aaumilated 
to  that  of  the  parent  by  the  statute  law.' 

d.  The  power  of  the  master  to  impose  restraints  upon  the  ac- 
tion of  the  servant  he  employs  is  of  so  limited  a  nature  that 
practically  it  may  be  said  to  rest  upon  continuous  voluntary 

'  Whiting  V.  E«r1e,  8  Pick,  SOI ;  b.  c.  loperior  to  that  of  the  pareat    HacrMtdr 

IG  Am.  Dec.  207 ;  McCoy  v.  HnftoMn,  8  n.  WolL-ott,  S3  Conn.  3Sl. 
Cow.  Bit ;  State  b.  Barrett,  4&  N.  H.  15 ;         •  1   Cooley't  BL  Com.  46S,  and  cuei 

Wolcott  V.  Rickey,  22  Iowa,  171 ;  Fali^  cited. 

hant  V.  Lewii,  2S  Ark.  4S6 ;  Hardwick  v.         *  The  relation  is  one  foondeil  on  per- 

Pawlet,  86  Vt  320.  ton^  tnut  and  confidence,  and  the  maiter 

■  Dedham   v.  Hatick,   IS  HaM.   1Z6.  cannot  tniga  the  article*  of  apprentice- 

*  Biiiey'i  Cnie,  6  Dowl.  P.  C.  811.  ship  except  by  cooient  of  the  apprendce 

ir,   howeTer,  there    he  a    fpiardlan    ap-  and  of  hl«  proper  guardian.    Haley  v.Tay-  . 

pointed  for  the  child  by  tlie  proper  oonrt,  lor,  S  Dana,  222 ;  Nickenon  v.  Howard,  19 

hla  right  to  the  cutodj  of  tba  ohUd  it  Johna.  118 ;  Tucker  v.  Hagee,  18  Ala.  SO. 
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asBent.  If  the  servant  tnisoondocts  himself,  or  refuses  to  submit 
to  proper  control,  the  master  may  disehai^e  him,  but  cannot 
resort  to  confinement  or  personal  chastisement. 

G.  The  relation  of  teacher  and  scholar  places  the  former  more 
nearly  in  the  place  of  the  parent  than  either  of  the  two  preceding 
relations  places  the  master.  While  the  pupil  is  under  his  care,  he 
has  a  right  to  enforce  obedience  to  his  commands  lawfully  given 
in  his  capacity  of  teacher,  even  to  the  extent  of  bodily  chastise- 
ment or  confinement  And  in  deciding  questions  of  discipline  he 
acta  judicially,  and  is  not  to  be  made  liable,  either  civilly  or  crim- 
inally, unless  he  has  acted  with  express  malice,  or  been  guilty 
of  snch  excess  in  punishment  that  malice  may  fairly  be  implied. 
All  presumptions  favor  the  correctness  and  justice  of  his  action.^ 

7.  Where  parties  fowl  another,  in  legal  proceedings,  they  are 
regarded  in  law  as  his  jailers,  selected  by  himself,  and  with  the 
right  to  his  legal  custody  for  the  purpose  of  seizing  and  delivering 
him  ap  to  the  ofBcers  of  the  law  at  any  time  before  the  liability  of 
the  bail  has  become  fixed  by  a  forfeiture  being  judicially  declared 
on  bis  failure  to  comply  with  the  condition  of  the  bond.*  This  is 
a  right  which  the  bail  may  exercise  in  person  or  by  agent,  and 
without  resort  to  judicial  process." 

8.  The  control  of  the  creditor  over  the  person  of  his  debtor, 
through  the  process  which  the  law  gives  for  the  enforcement  of 
his  demand,  is  now  very  nearly  abolished,  thanks  to  the  humane 
proviuions  which  hare  been  made  of  late  by  statute  or  by  consti- 
tution. In  cases  of  torts  and  where  debts  were  fraudulently  con- 
tracted, or  where  there  is  an  attempt  at  a  Iraudulent  disposition 
of  property  with  intent  to  delay  the  creditor,  or  to  deprive  him 
of  payment,  the  body  of  the  debtor  is  allowed  to  be  seized  and 
confined ;  but  the  reader  must  be  referred  to  the  constitution  and 
Btatates  of  his  State  for  specific  information  on  this  subject. 

*  These,  then,  are  the  legal  restraints  upon  personal   [*  842] 

1  8ute  *.  FradergraM,  2  Der.  4b  B»t  tbelwUira  takn.and  an««t«difheraT«r 

86S;  Cooper  v.  McJunkln,  1  lud.  290;  found.    Fuker  v.  Bidwelt,  S  Conn.  6L 

Commonwealth  v.  Randall,  i  Gray,  38;  Eren   thoogh  It    be  ont  of    the  SUta. 

AndMMin  D.  Stale,  8  Head,  456;  Lander  Harp  b.  Oigood,  lapra.    And  doors,  if 

*■  Seaier,  82  Vt.  Ill;  Morrow  v.  Wood,  iieceHai7,  maj  be  brokeo  in  order  to 

K  Wit.  GQ.  make  the  arrcat.    Read  v.  Caie,  4  Conn. 

•  Harp  V.  O«good,  9  HUl,  316;  Com-  166;  a.  a.  10  Am.  Dec.  110;  Nicolla  n. 
Boowealth  v.  Brickett.  8  Pick.  188.    Tbt  Ingwatdl,  T  J<rima.  146. 

prinoipal  may  be  fdiowed,  if  iiMeHH7,        *  Parker  v.  BldweU,  8  Coon.  64;  ttla- 
•utoflhejurladictlonoftbecoiutio  which    olli  v.  IngeraoU,  7  Jotana.  146. 
ST 
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liberty.  For  any  other  restraiot,  or  for  any  abuse  of  the  l^^ 
rights  which  have  been  specified,  the  party  restrained  is  entitled 
to  immediate  process  from  the  courts,  and  to  speedy  relief. 

The  right  to  personal  liberty  did  not  depend  in  England  on  any 
statute,  but  it  was  the  birthright  of  every  freeman.  As  slavery 
ceased  it  became  universal,  and  the  judges  were  bound  to  protect 
it  by  proper  writ  when  infringed.  But  in  those  times  when  the 
power  of  Parliament  was  undefined  and  in  dispute,  and  the  judges 
held  their  ofiBces  only  during  the  king's  pleasure,  it  was  almost 
a  matter  of  course  that  rights  should  be  violated,  and  that  legal 
redress  should  be  impracticable,  however  clear  those  rights  might 
be.  But  in  many  cases  it  was  not  very  clear  what  the  legal  rights 
of  parties  were.  The  courts  which  proceeded  according  to  the 
course  of  the  common  law,  as  well  as  the  courts  of  chancery,  had 
limita  to  their  authority  which  could  be  understood,  and  a  definite 
course  of  proceeding  was  marked  out  for  them  by  statute  or  by 
custom;  and  if  they  exceeded  their  jurisdiction  and  invaded  the 
just  liberty  of  the  subject,  the  illegality  of  the  process  would  gen- 
erally  appear  in  the  proceedings.  But  there  were  two  tribunab 
unknown  to  the  common  law,  but  exercising  a  most  fearful  au- 
thority, agaiuiit  whose  abuses  it  was  not  easy  for  the  most  upright 
and  conscientious  judge  in  all  cases  to  afford  relief.  These  were, 
1.  The  Court  of  Star  Chamber,  which  became  fully  recognized 
and  established  in  the  time  of  Henry  VII.,  though  originating 
long  before.  Its  jurisdiction  extended  to  all  sorts  of  offences,  con- 
tempts of  authority  and  disorders,  the  punishment  of  which  was 
not  supposed  to  be  adequately  provided  for  by  the  common  law ; 
such  as  slanders  of  persons  in  authority,  the  propc^ation  of  sedi- 
tious news,  refusal  to  lend  money  to  the  king,  disregard  of  exec- 
utive proclamations,  Ac.  It  imposed  fines  without  limit,  and 
inflicted  any  punishment  in  the  discretion  <rf  its  judges  short  of 
death.  Even  jurors  were  punished  in  this  court  for  verdicts  in 
State  tiials  not  satisfactory  to  the  authorities.  Although  the 
king's  chancellor  and  judges  were  entitled  to  seals  in  this  court, 
the  actual  exercise  of  its  powers  appears  to  have  fallen  into  the 
bands  of  the  king's  privy  council,  which  sat  as  a  species  of  inqui- 
sition, and  exercised  almost  any  authority  it  saw  fit  to  assume.' 

>  &e«  HalUm,  CanstiCnUmuI  Htttorj,  md  eztetuioa  of  antborltr  of  tlili  eoart, 
a  1  uid  8 ;  Todd,  PwHMieiitaij  OoTem-  and  it*  aiWtnry  chMacMr,  are  *er7  ftill^ 
ment  !□  England,  VoL  IL  c.  1.    Tba  Hm    Kt  forth  tn  Brodle'a  Cooatitaticmd  Hi*- 
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The  court  waa  abolislied  by  the  Long  Parliament  in 
1641.  2.  The  Court  of  High  CommisBlon,  established  *in  [*  34S] 
the  time  of  Elizabeth,  and  which  exercised  a  power  in 
eccleeiastioal  matters  oorreaponding  to  that  whioh  the  Star  Cham- 
ber assumed  in  other  oases,  and  in  an  equally  absolute  and  arbi- 
trary manner.  This  oourt  was  also  abolished  in  1641,  but  was 
afterwards  revived  for  a  short  time  in  the  reign  of  James  II. 

It  is  evident  that  while  these  tribunals  existed  there  could  be 
no  effectual  security  to  liberty.  A  brief  reference  to  the  remark- 
able stru^le  which  took  place  during  the  reign  of  Charles  I.  will 
perhaps  the  better  enable  us  to  understand  the  importance  of 
those  common-law  protections  to  personal  liberty  to  which  wa 
■hall  have  occasion  to  refer,  and  also  of  those  statutory  aecnrities 
which  have  since  been  added. 

When  the  king  attempted  to  rule  without  the  Parliament,  and 
in  1625  dissolved  that  body,  and  resorted  to  forced  loans,  the 
grant  of  monopolies,  and  the  levy  of  ship  moneys,  as  the  means 
of  replenishing  a  treasury  that  could  only  lawfully  be  supplied  by 
taxes  granted  by  the  commons,  the  privy  council  was  his  conve- 
nient means  of  enforcing  compliance  with  his  will.  Those  who 
refused  to  contribute  to  the  loans  demanded  were  committed  to 
prison.  When  they  petitioned  tiie  Coart  of  the  King's  Bench  for 
their  discharge,  the  warden  of  the  fleet  made  return  to  the  writ 
of  habetu  eorput  that  they  were  detained  by  warrant  of  the  privy 
council,  iuformiDg  him  of  no  particular  cause  of  imprisonment,  but 
that  they  were  committed  by  the  special  command  of  his  majesty. 
Such  a  return  presented  for  the  decision  of  the  coui't  the  question, 
**  Is  such  a  warrant,  which  does  not  specify  the  cause  of  deten- 
tion, valid  by  the  laws  of  England?"  The  court  held  that  it  was, 
justifying  their  decision  upon  supposed  precedents,  althoagb,  as 
Ur.  Hallam  says,  "  it  waa  evidently  the  consequence  of  this  de- 
cision that  every  statute  from  the  time  of  M^na  Gharta,  designed 
to  protect  the  personal  liberties  of  Englishmen,  became  a  dead  let- 
ter, since  the  insertion  of  four  words  in  a  warrant  (jitr  tpeeials 
mandatttm  regig^t  which  might  become  matter  of  form,  would  con- 
trol their  remedial  efficacy.  And  this  wound  was  the  more  deadly 
io  that  the  notorious  cause  of  these  gentlemen's  imprisonment  was 
their  withstanding  an  illegal  exaction  of  money.    Everything  that 

torr  of  the  Britlih  Em^n,  to  which  the  n»A*z  b  referred  for  nore  pwtiookr  in- 
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distinguUbed  oor  constitutional  laws,  nil  that  rendered  the  name 
of  England  valuable,  was  at  stake  io  this  issae." '  This  decision, 
among  other  violent  acts,  led  to  the  Petition  of  Right,  one  of  the 
principal  charters  of  English  liberty,  but  which  vras  not 
[*  844]  assented  to  by  the  king  until  the  judges  had  *  intimated 
that  if  he  saw  fit  to  violate  it  by  arbitniry  commitments, 
they  would  take  care  that  it  should  not  be  enforced  by  their  aid 
^ainet  his  will.  And  four  years  later,  when  the  king  committed 
members  of  Parliament  for  words  spoken  in  debate  offensive  to 
the  royal  prerogative,  the  judges  evaded  the  performance  of  their 
duty  on  habeat  eorpua,  and  the  members  were  only  discharged 
when  the  king  gave  his  consent  to  that  coarse.' 

The  Habeas  Corpus  Act  was  passed  in  1679,  mainly  to  prevent 
such  abases  and  other  evasions  of  duty  by  judges  and  ministerial 
ofBcers,  and  to  compel  prompt  action  in  any  case  in  which  illegal 
imprisonment  was  alleged.  That  act  gave  no  new  right  to  the 
subject,  but  it  furnished  the  means  of  enforcing  those  which  ex- 
isted before.^  The  preamble  recited  that  "  whereas  great  delays 
have  been  used  by  Bheriffa,  jailers,  and  other  ofBcera  to  whose  cu»< 
tody  any  of  the  king's  subjects  have  been  committed  for  criminal 
or  supposed  criminal  matters,  in  making  returns  of  writs  of  habeai 
eorpui,  to  them  directed,  by  standing  out  on  <dia$  oipluriei  habeoM 
eorpiu,  and  sometimes  more,  and  by  other  shifts  to  avoid  their 
yielding  obedience  to  such  writs,  contrary  to  their  duty  and  the 
known  laws  of  the  land,  whereby  many  of  the  king's  subjects 
have  been  and  hereafter  may  be  long  detained  in  prison  in  such 
cases,  where  by  law  they  are  bailable,  to  their  great  charge  and 
vexation.  For  the  prevention  whereof,  and  the  more  speedy  re- 
lief of  all  persons  imprisoned  for  any  such  criminal  or  supposed 
criminal  matters,"  the  act  proceeded  to  make  elaborate  and  care- 
ful provisions  for  the  future.  The  important  provisions  of  the  act 
may  be  summed  up  as  follows :  That  the  writ  of  habeat  corput 
might  be  issued  by  any  court  of  record  or  judge  thereof,  either  in 
term-time  or  vacation,  on  the  application  of  any  person  confined, 
or  of  any  person  for  him ;  the  application  to  be  in  writing  and  on 
oath,  and  with  a  copy  of  the  warrant  of  commitment  attached,  if 
procnrable  ;  the  writ  to  be  returnable  either  in  conrt  or  at  cham- 

1  Hallam,  Conit.  Httt.  o.  7.    Bee  sUo         ■  BaUun,  Cooit.  Hlit  c.  13;  Beech- 

Brodie.  CoQit.  Hilt.  Vol.  n.  c.  1.  iug**  CMe,  4  B.  A  C.  186;  Httter  of 

'  HaiUm,  CoDtt.  Hiit  o.  B ;  Brodie,  JftckioD,  16  Uich.  4S& 
C«ait  HUt.  Vol.  I.  c.  8. 
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bers ;  the  person  detaining  the  applicant  to  make  return  to  the 
writ  by  bringing  up  the  prisoner  with  the  cause  of  his  detention, 
and  the  court  or  judge  to  discharge  him  unless  the  imprisonment 
appeared  to  be  legal,  and  in  that  case  to  take  bail  if  the  case  was 
bulable  ;  and  performance  of  all  these  duties  was  made 
compulsory,  under  heavy  penalties.  *  Thus  the  duty  [•  846] 
which  the  judge  or  other  ofBcer  might  evade  with  im- 
punity before,  he  must  now  perform  or  suffer  punishment.  The 
act  also  provided  for  punishing  severely  a  second  commitment  for 
the  same  cause,  after  a  party  had  once  been  discharged  on  habea* 
eorpui,  and  also  made  the  sending  of  inhabitante  of  England, 
Wales,  and  Berwick-upon-Tweed  abroad  for  imprisonment  ille- 
gal, and  subject  to  penalty.  Important  as  this  act  was,'  it  was 
less  broad  in  its  scope  than  the  remedy  had  been  before,  being 
confined  to  cases  of  imprisonment  for  criminal  or  supposed  crim- 
inal matters;'  but  the  attempt  in  parliament  nearly  a  century 
later  to  extend  its  provisions  to  other  cases  was  defeated  by  the 
opposition  of  I^ord  Manifield,  on  the  express  ground  that  it  was 
unneceBsary,inasmuchaB  the  common-law  remedy  was  sufficient;' 
as  perhaps  it  might  have  been,  had  officers  been  always  disposed 
to  perform  their  duty.  Another  attempt  in  1816  was  successful.* 
The  Habeas  Corpus  Act  was  not  made,  in  express  terms,  to 
extend  to  the  American  colonies,  hut  it  was  in  some  expressly, 
and  in  others  by  silent  acquiescence,  adopted  and  acted  upon,  and 
all  the  subsequent  legislation  in  the  American  States  has  been 
based  upon  it,  and  has  consisted  in  little  more  than  a  re-enaot- 
ment  of  its  essential  provisions. 


What  Courii  i$me  the  Writ. 

The  protection  of  personal  liberty  is  for  the  most  part  confided 
to  the  State  authorities,  and  to  the  State  courts  the  party  must 
apply  for  relief  on  haheat  corpus  when  illegally  restrained.  There 
are  only  a  few  cases  in  which  the  federal  courts  can  interfere; 

1  Ur.  Hard,  In  the  appendix  to  hli  *  See  Major  of  London'*  case,  8  WQt. 

excellent  treatiee  mi  the  Writ  o(  Habea*  108 ;  WiUan'i  Caae,  T  Q.  B.  084. 

Corpo*,  give*  •  complete  copj  of  (he  act.  *  Litb  of  Manifleld  bj  Lord  Campbell, 

See  abo  appendix  to  Lieber,  Civil  Ub-  2  Uvea  of  Chief  Ji]*tic«,  c.  36;  16  Han- 

crtj  and  Self-OoTenuDent;  Broom,  Cofiit.  aard**  Debate*,  B9T  et  tg. 

Law,  SIS.  >  Bf  Stat.  GS  Geo.  UL  c.  lOIX    8m 
Broom,  Coiut  Law,  2H. 
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aad  those  are  cases  is  vhich  either  the  illegal  imprisonment  is 
under  pretence  of  oationat  anUioiity,  or  in  which  this  process  be- 
comes important  or  coavenient  in  order  to  enforce  or  vindicate 
some  right,  or  authority  under  the  Constitation  or  laws  of  the 
United  States. 

The  Judiciary  Act  <tf  1789  provided  that  each  of  the  several 
federal  courts  should  have  power  to  issue  writs  of  teire  facia*, 
haieas  corput,  and  all  other  writs  not  specially  provided  for  by 
statute,  which  might  be  necessary  for  the  exercise  of  theur  re- 
spective jurisdictions,  and  i^eeable  to  the  principles  and  usages 
of  law ;  and  that  either  of  the  justices  of  the  Supreme  Court,  as 
well  as  the  district  judges,  should  have  power  to  grant  writs  of 
?^abeaa  corjmi  for  the  purposes  of  an  inquiry  into  the  cause  of  com- 
mitment ;  provided  that  in  no  case  should  such  writs  ex- 
[*  846]  tend  to  *  prisoners  in  Jul,  unices  where  they  were  in  cus- 
tody under  or  by  color  of  the  authority  of  the  United 
States,  or  were  committed  to  trial  before  some  court  of  the  same, 
or  were  necessary  to  be  brought  into  court  to  testify.'  Under 
this  statute  no  court  of  the  United  States  or  judge  thereof  could 
issue  a  habeat  corput  to  bring  up  a  prisoner  in  custody  under  a 
sentence  or  execution  of  a  State  Court,  for  any  other  purpose 
tban  to  be  used  as  a  witness.  And  this  was  so  whether  the  im- 
piisoumeot  was  under  civil  or  criminal  process.' 

During  what  were  known  as  the  nullification  troubles  in  South 
Carolina,  the  defect  of  federal  jurisdiction  in  respect  to  this  writ 
became  apparent,  and  another  act  was  passed,  having  for  its  ob- 
ject, among  other  things,  the  protection  of  persons  who  might  be 
prosecuted  under  assumed  State  authority  for  acts  done  under  the 
laws  of  the  United  States.  This  act  provided  that  either  of  the 
justices  of  the  Supreme  Court,  or  a  judge  of  any  District  Court  of 
the  United  States,  in  addition  to  the  authority  already  conferred 
by  law,  should  have  power  to  grant  writs  of  haheat  corput  in  all 
cases  of  a  prisoner  or  prisoners  in  jail  or  confinement,  where  he 
or  they  shall  be  committed  or  confined  on  or  by  any  authority  of 
law,  for  any  act  done  or  omitted  to  he  done,  in  pursuance  of  a  law 
of  the  United  States,  or  any  order,  process,  or  decree  of  any  judge 
or  court  thereof.' 

1  1  Statute!  at  Large,  81.  Kabinaan,  6  McLean,  S56 ;  S.  0. 1  Brad, 

*  Ex  parte  Don,  S  Bow.  103.  8B.    Robiniou   »u   TJnlted  Sutea  ma^ 

*  4  Slat  at  I^ige,  6S4.    Sm  Em  parU    atutl,  and  wm  bopriaODed  under  a  war- 
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In  1842  forther  legislation  seemed  to  b»ve  become  a  neceadtj, 
in  order  to  give  to  the  federal  courts  authority  upon  this  writ 
over  cas^  in  which  questions  of  iuternational  kw  wera  lUTOlved, 
and  which,  cooaequentlj,  could  properiy  ba  disposed  of  only  by 
the  jurisdiction  to  which  int«mational  concerns  were  by  the  Con- 
atitutioD  committed.  The  immediate  occasion  for  this  legislation 
was  the  arrest  of  a  subject  of  Great  Britain  by  the  authorities  of 
the  State  of  New  York,  for  an  act  which  his  government  avowed 
and  took  the  responsibility  of,  and  which  was  the  subject  of  diplo- 
matio  correspondence  between  the  two  nations.  An  act  of  Con- 
gress was  consequently  passed,  which  provides  that  either  of  the 
justices  of  the  Supreme  Court,  or  any  judge  of  any  Distiict  Court 
of  the  United  States  in  which  a  prisoner  is  confined,  in  addition 
to  the  autfaori^  previously  conferred  by  law,  shall  have  power 
to  grant  writs  of  habeaa  corpus  in  all  cases  of  any  prisoner  or 
prisooers  in  jail  or  confinement,  where  he,  she,  or  they,  being 
subjects  or  citizens  of  a  foreign  State,  and  domiciled  therein, 
shall  be  committed,  or  confined,  or  in  custody,  under,  or  by 
any  authority,  or  law,  or  process  founded  thereon,  of  the  United 
States  or  of  any  one  of  them,  for  or  on  account  of  any  act  done 
or  omitted  under  any  alleged  right,  title,  authority,  privilege, 
protection,  or  exemption,  set  up  or  claimed  under  the  commit 
sioQ,  or  order,  or  sanction  of  any  foreign  State  or  sovereignty, 
the  validity  or  effect  whereof  depends  upon  the  law  of  nations,  or 
under  color  thereof.' 

In  1867  a  further  act  was  passed,  which  provided  that  the 
several  courts  of  the  United  States,  and  the  several  justices  and 
judges  of  such  courts,  within  their  respective  jurisdictions,  in 

mt  iMned  b;  a  8ute  court  for  execntiag  fact*  on  habeeit  arpat,  and  ordered  the  re- 

^Dcei*  under  the  FngitiTs  Blare  Law,  lator  diicharged.    See  alao  Ex  pi^t  Vir- 

kod  wa>  diacharged  hj  a  juitlce  of  the  ginia.  100  U.  S.  SSQ;  Ex  partt  Siebold, 

Supreme  Court  of  the  United  St«te*  nn-  100  TT.  8.  3T1 ;  Ex  parie  Clark,  100  U.  S. 

der  thia  acL    See  alao  United  Sutea  v.  899;  £x  parti  Bridges,  2  Wooda,  428; 

Jailer  o(  Fayette  Co.  3  Ahb.  U.  8.  206.  Ex  parte   McKean,  3   Hughea,  23;    Ex 

Tba  relator  in  lint  twe  wm  in  cuatodf  parte  Jenkint,  2  Wall  Jr.  G21. 

of  the  jailer  noder  a  regular  commitment  '  6    Stat,  at    Large,  5S9.    McLeod'i 

clutrging  him  aoder  the  lawa  of  Krntnckj  Cate.  which  waa  the  immediate  occaiion 

with  morder.     He  arerred  and  offered  Id  of  the  paaaage  of  thia  act,  will  be  found 

■how  that  the  act  with  which   he  was  reported  in  26  Wend.  482,  and  1  Hil), 

charged  waa  done  bj  him  under  the  au-  8TT ;  a.  o.  8T  Am.  Dec.  S28.    It  waa  re- 

tboritj  of  the  United  Statea.  and  in  ex.  viewed  b^  Judge  Talmadge  In  2B  Wend, 

•cation  of  ila  Uwi.    The  Federal  DiitHct  063,  and  a  replj  to  the  reriew  appean  in 

Judge  entered  apon  an  KuunlnatKHi  of  the  8  Hill,  086. 
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addition  to  the  authority  already  conferred  by  la^,  shall  have 
power  to  grant  writs  of  hcdieat  corput  in  all  caaeu  where  any  per- 
son may  be  resti-ained  of  his  or  her  liberty  in  violation  of  the 
Constitution,  or  of  any  treaty  or  law  of  the  United  States.^ 

These  are  the  cases  in  which  the  national  courts  and  ju<^e8 
have  jurisdiction  of  this  writ :  in  other  cases  the  party  must  seek 

his  remedy  in  the  proper  State  tribunal.*  And  although 
[*  847J    the  State  courts  formerly  •  claimed  and  exercised  the 

right  to  inquire  into  the  lawfulness  of  restraint  under 
Ukfi  national  authority,'  it  is  now  settled  by  the  decision  of  the 
Supreme  Court  of  the  United  States,  that  the  question  of  the 
l^ality  of  the  detention  in  such  cases  is  one  for  the  determina- 
tion, exclusively,  of  the  federal  judiciary,  so  that,  although  a  State 
court  or  judge  may  issue  this  process  in  any  case  where  illegal  re- 
straint upon  liberty  is  alleged,  yet  when  it  is  served  upon  any  offi- 
cer or  person  who  detains  another  in  custody  under  the  national 
authority,  it  is  his  duty,  by  proper  return,  to  make  known  to  the 
State  court  or  judge  the  authority  by  which  he  holds  such  per^ 
son,  but  not  further  to  obey  the  process  ;  and  that  as  the  State 
judiciary  have  no  authority  within  the  limits  of  the  sovereignty 
assigned  by  the  Constitution  to  the  United  States,  the  State  court 
or  judge  can  proceed  no  further  with  the  case.* 

The  State  constitutioos  recognize  the  writ  of  Ju^eas  eorput  as 
an  existing  remedy  in  the  cases  to  which  it  is  properly  applicable, 
and  dedgnate  the  courts  or  officers  which  may  issue  it ;  but  they 
do  not  point  out  the  cases  in  which  it  may  be  employed.     Upon 

>  14  Stkt  U  Large,  S85.  csMt  of  dleged  illegal  reitnint  noder 

'  Ex  partt  Don.  3  How.  VK;  Butjv.  federal  sathoritj,  BQit  thii,  too.  bj  tho 

Hercein,  G  How.  lOS;  De  Knitft  v.  Bar>  acquiescence  of  the  federal  ofBcer*.     As 

Dey,  2  Black,  704.    See  United  State«  e.  the  remedj  in  the  State  courU  ii  setter- 

French,   1   G*ll.  1;   Ex  parte  Bairj,  2  allj  more  eipeditioiu  and  eaaj  than  can 

How.  06.  be  aSorded  In  the  national  ttibunali,  It  ii 

*  See  the  caiei  collected  in  Hurd  on  poetible  that  the  federal  authorities  maj 
Babeai  Corpui,  B.  2,  c.  1,  S  5,  and  in  atill  cootintie  to  acquietce  in  tuch  ac- 
Abb.  Nat  Dig.  eoo,  nale.  tion  of  the  Suce  coarti,  in  caMi  irhere 

*  Ableman  v.  Booth,  21  How.  G06.  there  can  be  no  reaion  to  fear  that  they 
See  Norris  u.  Newton,  6  McLean,  0*2 ;  will  tike  different  riewi  of  the  question* 
Utiiied  States  e.  Rector,  6  McLean,  174 ;  inxolTed  fhim  thoM  likeljr  to  be  held  hf 
SpangWicage.  11  Mich.  298;  /nrvHop-  the  federal  courts.  NsTerlhelen,  while 
•on,  40  Barb.  34 ;  Ex  parte  Hill,  &  Nct.  the  csm  of  Ableman  o.  Bootli  sund*  un- 
1G4;  Ex  parte  Bur,  49  Cat.  159.  Not-  rereraed,  the  law  mxut  be  lield  to  beat 
withilanding  the  decision  of  Ableman  t>.  there  declared.  It  has  recently  been 
Booth,  the  SUte  courts  hsTe  freqaently  approved  in  Tarble'i  Case,  13  Wall.  897, 
since  assumed  to  pass  deSnilely  npon  Chief  Justice  CAusc  diMenting. 
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this  subject  the  common  law  and  the  statutes  must  be  osr  guide ; 
and  although  the  statutes  will  be  found  to  make  specifio  provi- 
sion  for  particular  cases,  it  is  believed  that  in  no  instance  which 
faaa  fallen  under  our  obserratiou  has  there  been  any  intention  to 
restrict  the  remedy,  and  make  it  less  broad  and  effectual  than  it 
was  at  the  common  law.' 

We  have  elsewhere  referred  to  certain  rules  regarding  the 
validity  of  judicial  proceedings.*  In  the  great  anxiety  on  the 
pai-t  of  our  legislatures  to  make  the  most  ample  provision  for 
speedy  relief  from  uulawful  confinement,  authority  to  issue  the 
writ  of  habeat  eorput  has  been  conferred  upon  inferior  judicial 
officers,  who  make  use  of  it  sometimes  aa  if  it  were  a  writ  of  er- 
ror, under  which  they  might  correct  the  errors  and  irregularities 
of  other  judges  and  courts,  whatever  their  relative  jurisdiction  and 
dignity.  Any  such  employment  of  the  writ  is  an  abuse." 
Where  a  *  party  who  is  in  confinement  under  judicial  [•  848] 
process  is  brought  up  on  habeat  eorput,  the  court  or 
judge  before  whom  he  is  returned  will  inquire :  1.  Whether  the 
court  or  officer  issuing  the  process  under  which  he  is  detained  had 
jurisdiction  of  the  case,  and  has  acted  within  that  jurisdiction  in 

1  See  Matter  of  JnckMHi,  16  Uich.  417,  parU  Simmoiu,  02  Al>.  416;  Re  Stapp, 

wban  thi«  if  hole  robjecl  ti  folly  coiutd-  12  BUtuh.  fiOI ;  Ex  parit  Wiiulow,  0  Ner. 

ered.     Tlia  application  for  tlie  writ  li  not  71 ;  Ex  parte  Hartman,  44  Cal.  S2 ;  /■■  r« 

neceiMtrilj  made  by  Uie  party  in  penon,  TalTey,  7  Wia.  630;  Petition  of  Semler, 

bat  ma;  be  made  by  any  otberpenonon  41   Wii.  GIT;  h  n  Stolies,  G  Sup.  Ct. 

bi«  beliair,  if  a  lufflcient  reaton  ia  itated  (N.    T.)    71 ;    Prohibitory    Amendment 

for  it(  not  being  made  by  bim  penoiully.  Caaei,  24  Eao.  700 ;  Ex  partt  Tbompion, 

The  Hottentot  Venui  Case,  IS  Eait,  196;  9S  lil.  69 ;  £x  parte  Femandei,  10  C.  B. 

ChUd'a  Caae,  20  Kng.  L.  &  Gq.  269.    A  x.  8.2,87.    Thli  ia  to,  eren  though  t)ier« 

wife  may  have  the  writ  to  releaae  ber  be  do  appellate   tribunal   in  wliicli   the 

huiband    f^m   unlawful    impriionment,  Jodgment  may  be  reviewed  in  the  ordln- 

Mid  may  heraelf  be  lieard  on  the  applies-  ary  way.    Ex  parte  Plante,  6  Lower  Can. 

tlon.    Cobbett't  Caw,  IG  Q.  B.  181,  note ;  Rep.  106.    It  ii  worthy  of  ■erloui  con- 

Cobbett  V.  Hudaon,  10  Eng.  L.  4  Eq.  818 ;  •IdenKion  whether,  in  thoie  Statet  where 

1.  c.  15  Q.  B.  9S8.    Lord  Campbell  In  thia  the  wlioie  Judicial  power  ii  by  the  conati- 

caaB  dtea  the  caie  of  the  wife  of  John  tution  vetted  in  certain  ipecified  courti, 

BnDyeo,  who  wai  hetud  on   hia  behalf  It  la  competent  by  law  to  give  to  Judicial 

wb«n  in  priaoD.  offlcert  not  holding  auch  courla  authority 

*  See  ^oar,  p.  *397  a(  aef .  to  review,  even  indirecUj,  the  deeiaJona 

*  People 0.  Liacomb, SON. T.6S0, 674;  of  the  courta,  and  to  diacharge  penooa 
Petition  of  Crandall,  84  Wis.  177;  Ez  committed  under  (heir  jodgmenla.  Such 
parte  Van  Hsgan,  26  Ohio  St.  428 ;  Ex  offlcen  could  ezerciae  only  a  apecial  atat- 
parte  Shaw,  7  Ohio  St.  81 :  Ex  part*  utory  authority.  Yet  ita  exerciae  in  tnch 
Park*,  93  D.  S.  Rep.  18,  23 ;  Perry  v.  caaei  it  not  only  Judicial,  but  it  ia  in  the 
Stat«,  41  Tez.  4SS;  Matter  trf  Under'  nature  of  appellate  judicial  power.  The 
wood,  aO  Mich.  W2 ;  Matter  of  Eaton,  27  juriadiction  of  the  Suprctne  Court  of  the 
Ifich.  1; /an  Burger,  88  Mich.  208  i  £x  Dniled  Stalee  to  iitue  tbe  writ  In  ciMt  rf 


by  Google 


426  COVBTrrnTIONAI.  LIinTATIOKS.  [CH.  X. 

issuing  SDch  process.'  If  so,  mere  irregularities  or  errors  of  judg- 
ment in  the  exercise  of  that  jurisdiction  must  be  disregarded  on 
this  writ,  and  must  be  corrected  either  by  the  court  issuing  the 
process,  or  ou  regular  appellate  proceedings.'  2.  If  the  process 
is  not  void  for  want  of  jurisdiction,  the  further  inquiry  will  be 
made,  whether,  by  law,  the  case  is  bailable,  and  if  so,  bail  will 
be  taken  if  the  party  offieTS  it;  otherwise  he  will  be  remanded  to 
the  proper  custody.' 

This  writ  is  also  sometimes  employed  to  enable  a  party  to  ea- 
force  a  right  of  control  which  by  law  he  may  have,  sprin^ng 
from  some  one  of  the  domestic  relations ;  especially  to  enable  a 
parent  to  obtain  the  custody  and  control  of  his  child,  where  it  is 
detained  from  him  by  some  other  person.  The  courts,  however, 
do  not  generally  go  farther  in  these  cases  than  to  determine  what 
is  for  the  best  interest  of  the  child ;  and  they  do  not  feel  com- 
pelled to  remand  him  to  any  custody  where  it  appears  not  to  be 

coDfiDenent  under  the  order  of  the  Dli-  viie  the  jndginenL     Sute  s.  Towie,  42 

trict  Count,  wu  ■ualaiiied  id  Ex  porta  N.   H.  Ul ;   Rosi'i   Case,  2  Fltk.   IdS; 

Bollman  and  Swutwojt,  4  Cmtch,  7G,  Rod  RUe^'i  Cue,  2  Pick.  ITl ;  Adams  d, 

and  Hatter  of  Hetzger,  6  How.  176,  od  Vom,  1  Gra;,  61.    If  in  luch  cue  the 

the  ground  that  it  waa  appellate.     See  proueedingi  are   irregular  or  erroneotu, 

alio  Ex  parte  Keame;,  7  Wheat.  38 ;  Ex  tlie  Judgment  ii  roidable  and  not  Toid, 

parte  Watkini,  7  Pet.  56S;  £x  parte  Mil-  and   standi   good    until   raTi*ed  or  an- 

burn,  9  Pet  704 ;  Matter  of  Kaine,  14  Eulled  io  a  proper  proceeding  initituted 

How.  108 ;  Matter  of  Eaton,  27  Mich.  1 ;  for  tliat  pnrpoie;  but  when  it  appear* 

Hatter  of  Bnddingtan,  29  Uich.  472.  tliat  the  magistmte  had  no  jurisdiutioa, 

1  The  Talidit.y  of  the  appointment  or  the  pfooeedingi  are  void,  and  the  reepon- 

election  of  an  ofScer  tk  Jiietii  cannot  be  dent  tatj  be  discharged  on  kabeoM  arpiu. 

inquired  Into  on  habttu  eorpHt.    Ex  parte  State  «.  Towte,  before  cited ;  Bellogg,  £> 

Strahl,  16  Iowa,  369  ;  RmseU  o.  Whiting,  parte.  6  Vt.  609.     See  also  State  v.  Bich- 

1   Win*.   (H.  C.)   468.     Otberwtse  if  a  mond,  S  N.  H.  2S2;  Burnliam  v.  Sterena, 

mere  ninrpet  i»me»  procese  fbr  the  im-  SS  N.  H.  247 ;  Hurst  n.  Smith,  I  Gray,  48." 
prisoDnwnt  ot  a  citiien.    Exparte  Strahl,  *  It  la  not  a  matter  of  eoone  that  tha 

t^im.    .  partj  ii  to  be  discliarged  eTen  witere  the 

If  tbe  record  ihowa  that  relator  standi  authority  under  which  he  is  held  i«  ad- 

conricted  of  that  which  is  no  crime,  he  ti  judged  illegal.    For  it  may  appear  that 

of  conne  entitled  to  hti  diacbarge.    Ex  he  should  he  lawfully  confined  in  diSer- 

parti  Kearney,  66  Cal.  312.  ant  cualody ;  in  which  caae  the  proper 

*  People  D.Casaelt,  6  Hill,  164;  Buih-  order   may  he  made   fbr    the  transfer, 

nell'i  Case,  0  Ohio  SL  183;   Ex  part*  Hatter  of  Mason,  6  Mich.  70;  Hatter  of 

Watkini,  T  Pet.  668 ;  Hatter  of  Hetzger,  Ring,  28  Cal.  247 ;  Ex  parte  GibMin,  81 

6  How.  17fl  ;  Petition  of  Smith,  2  Ner.  CaL  619.    And  where  be  ii  detained  for 

338 ;  Ex  parte  Gihion,  SI  Cal.  619 ;  Ham-  trial  on  an  imperfect  charge  of  crime,  the 

niond  f.  People,  82  HI.  472.  per  Brteee.  J.  court,  If  poieeaalng  power  to  commit  da 

In  Stale  v.  Shattuck,  46  N.  H.  211,  Bd-  mh-o,  Initead  of  discharging  him,  ihonld 

loiBi,  J.,  slatei  the  rule  very  correctly  as  proceed  to  inqnlre  whether  there  is  prob- 

follows:  "If  tiie  court  had  juriidiction  ablecauae  for  holding  htm  for  trial,  and 

of  the  matter  embraced  in  theee  oaniei,  if  so.  should  order  accordingly.    Hurd  on 

Ihil  conn  will  nut,  on  iabeat  corpui,  re-  Habeaa  Corpus,  419. 
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for  the  child's  iotoraet.  The  theory  of  the  writ  is,  that  it  relieves 
tcoBa  improper  restraint ;  iuid  if  the  child  is  of  an  age  to  reoder  it 
proper  to  cooault  his  feelings  and  wishes,  this  may  be  done  in  any 
case ; '  and  it  ia  especially  proper  in  many  cases  where  the  par- 
ents are  living  in  separation  and  both  desire  his  custody.  The 
t%ht  of  the  father,  in  these  cases,  is  generally  Tec(^ized  aa  best ; 
but  this  must  depend  very  much  upon  circumstances,  and  the 
tender  ^e  of  the  child  may  often  be  a  controlling  consideration 
against  his  claim.  The  courts  have  large  discretionary  power  in 
these  cases,  and  the  tendency  of  modem  decisions  has  been  to 
extend,  rather  than  restrict  iU' 

There  is  no  common-law  right  to  a  trial  by  jury  of  the  questions 
of  fact  arising  on  habeat  eorput;  bat  the  issnes  both  of  fact  and 
of  law  are  tried  by  the  court  or  judge  before  whom  tiie  proceed- 
ing is  had ; '  though  without  doubt  a  jury  trial  might  be  provided 
for  by  statute,  and  perhaps  even  ordered  by  the  court  in  some 


•  R^la  of  Discuttion  and  Petition.  [•  349] 

The  right  of  the  people  peaceably  to  assemble,  and  to  petition 
the  government  for  a  redress  of  grievances  in  one  which  "  would 
seem  nnueceasary  to  be  expressly  provided  for  in  a  republican 
government,  since  it  results  &om  the  very  nature  and  structure 
of  its  institutions.  It  is  impossible  that  it  could  be  practically 
denied  until  the  spirit  of  liberty  had  wholly  disappeared,  and  the 
people  hod  become  so  servile  and  debased  as  to  be  unfit  to  exej^ 
cise  any  of  the  privileges  of  freemen."'  But  it  has  not  been 
thought  unimportant  to  protect  this  right  by  statutory  enactments 

t  CominoDWBklth    v.   A*ea,  18  Tiak.  EmI,  221  j    Ex  parU  Skinner,   8  J.   B. 

193;   Shftw  r.  Nacbwei,  43  lows,  668;  Uoore,  378.     Wli«ra  the  court  ii  utWIed 

Ouner  b.  Oordan.  41  Ind.  92;  FEOpIs  v.  tliU  tlie  inlerett  of  the  child  would  U 

W^Meobmch,  60  N.  T.  SS&.  MibMrred    by   rehwing    the  ciutodr  to 

'  BuTj'i  Cue  may  atmoet  be  «wd  to  either  of  the  paraDte,  it  m»j  be  confided 

«zhM«t  all  the  la*  od  thii  inbject.    We  to  a  third  {Mrty.      Cbetwrnd  v.  Cbet- 

refer    to  the  Tariout    Judicial   deeiilona  wjiid,  L.  R.  1  P.  &  D.  8Q;  /s  rv  Oood- 

■nade  in  It,  m  far  m  tbej  ate  reported  in  enoosh,  19  Wit.  STl. 
the    refpilar   reporta.    B    Paige.  47 ;   S6  *  See  Hard  on  Habeoi  Corpui,  297- 

Wend.  64 ;  People  r.  HerL-ein,  8  Hili,  S09 ;  802,  and  casM  cited ;  Baker  v.  Uoidon, 

S  Ho*.  66;  Barry  v.  Herc^,  5  Haw.  aS  Ind.  200. 

106.    See  tlto  the  recent  caie  of  Adanu  •  See  Halter  of  Hakewell.  22  Eog. 

r.  Adami,  1  Dut.  167.    For  the  former  L.  &  Eq.  39S ;  a.  o.  12  C  B.  2^. 
role,  tee  The  Kiog  e.  De  MwiWTiUe,  6         *  Stor/  os  Die  CooititatioD,  1 18M. 
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in  England ;  and  indeed  it  will  be  remembered  that  one  of  the 
most  notable  attempts  to  crush  the  liberties  of  the  kingdom  made 
the  right  of  petition  the  point  of  attack,  and  selected  for  its  con- 
templated victims  the  chief  ofScera  in  the  Episcopal  hierarchy. 
The  trial  and  acquittal  of  the  seven  bishops  in  the  reign  of 
James  II.  constituted  one  of  the  decisive  battles  in  English  con- 
stitutional history ;  >  and  the  right  which  was  then  vindicated  is 
'*  a  sacred  right  which  in  difficult  timea  shows  itself  in  its  fnll 
magnitude,  frequently  serves  aa  a  safety-valve  if  judiciously 
treated  by  the  recipients,  and  may  give  to  the  representatives  or 
other  bodies  the  most  valuable  information.  It  may  right  many 
a  wrong,  and  the  deprivation  of  it  would  at  once  be  felt  by  every 
freeman  as  a  degradation.  The  right  of  petitioning  is  indeed  a 
necessary  oonseqnence  of  the  right  of  free  speech  and  delibera- 
tion, —  a  simple,  primitive,  and  natural  right.  As  a  privilege  it 
is  not  even  denied  the  creature  in  addressing  the  Deity."  '  Hap- 
pily the  occasions  for  discussing  and  defending  it  have  not  been 
numerous  in  this  country,  and  have  been  confined  to  an  exciting 
subject  now  disposed  of.' 


[•  850]  •  Right  to  bear  Armt. 

Among  the  other  safeguards  to  liberty  should  be  mentioned 
the  right  of  the  people  to  keep  and  bear  arms.*  A  standing  army 
is  peculiarly  obnoxious  in  any  free  government,  and  the  jealouBy 
of  such  an  army  has  at  times  been  so  strongly  manifested  in 
England  as  to  lead  to  the  belief  that  even  though  recruited  from 
among  themselves,  it  was  more  dreaded  by  the  people  as  an  in- 

1  Sm  thl*  OM  Id  12  BoweU'i  State  209,489-444;  IS  Benton's  Abiidfrnent  of 

Trials,  163 ;  8  Hod.  219.    Alio  in  Broom,  Debat«i,  660-679,  T05-74S;  18  Benton's 

Const.  Law,  406.    See  also  the  raluable  Abrldgnient  of  Debates,  5-26,  266-290, 

note  apt»ended  hj  Mr.  Broom,  p.  108,  tn  657-562.     Alao  Benton's  Thirty  Ytm' 

irbich  the  hiitorical  erenU  bearing  on  the  View,  Vol.  L  c.  136,  Vol.  11.  c.  S2,  83,  86, 

right  of  petition  are  noted.    Alio,  Haf,  ST.     Also  the  current  political  hl«torie* 

Const.  Hist.  c.  T;  1  Bl.  Com.  148.  and  blt^raphies.     T)ie  right  to  petition 

■  Lieber,  Ciril  Libert;  and  SelfOor-  Congreu  is  one  of  the  attribates  of  na- 
erament,  c.  12.  tional  citizenship,  and  as  such  is  under 

■  For  the  diicosiions  on  the  right  of  tbe  pnit«ction  (^  the  national  antliorit]', 
petition  in   Congreu,  pariicalarl;  with  United  States  v.   Cruiksliank.  92  U.  8. 
reference    to    ilaTery,    see    1    Benton's  Bep.  £42,  SG3,  per  WaiU,  Cb.  J. 
Abridgment  of  Debates.  897 ;  2  Benton's         *  1  Bl.  Com.  143. 

AbridgnMDt  of  Debate*,  67-60, 182-168, 
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gtrnment  of  oppression  than  a  tyraonical  monarch  or  any  foreign 
poirer.  So  impatient  did  the  English  people  become  of  the  very 
army  that  liberated  them  from  the  tyranny  of  James  11.  that  they 
demanded  ita  reduction  even  before  the  liberation  became  com- 
plete ;  and  to  this  day  the  British  Parliament  render  a  standing 
army  practically  impossible  by  only  passing  a  mutiny  act  from 
session  to  session.  The  alternative  to  a  standing  army  is  "  a  well- 
regulated  militia ; "  but  this  cannot  exist  unless  the  people  are 
trained  to  bearing  anna.  The  federal  and  State  constitutions 
therefore  provide  that  the  right  of  the  people  to  bear  arms  shall  not 
be  infringed;  bat  how  far  it  may  be  in  the  power  of  the  legislature 
to  regulate  the  right  we  shall  not  undertake  to  say.'  Happily 
there  neither  has  been,  nor,  we  may  hope,  is  likely  to  be,  much 
occasion  for  an  examination  of  that  question  by  the  courts.' 

'  Sm  WiUon  e.  State,  S8  Ark.  667.  tiond  in  Stockdale  e.  8tftt«,  33  0*.  226. 

*  In  Bliii  B.  Commonwealth,  2  lit.  90,  And  one  forbidding  oarrfing,  either  pnb- 

Ihe  itatnte  "to  preTent  penons  ireKrillg  licl7  or  prirately,  a   djrk,   iword-cane, 

CMKealed    anni"  waa  held   unconatlta-  Bpaniah  itiletto,  belt  or  pocket  pistol  or 

tknal,  ai  intringing  on  the  right  of  the  (VToWar,  wai  luitained,  except  aa  to  the 

people  to  bear  armi  in  defence  of  titein-  lait'mentioned  weapon ;  and  ai  to  that  It 

mItn  and  of  ihe  State.    But  tee  Nnnn  wa»  held  that,  if  the  weapon  wa«  tnita- 

V.  Sute,  1  Eelir,  243;  State  f.  Ultchell,  ble  for  the  eqaipment  oE  a  loldier,  the 

8Black£220;  A7nettei>.State,2Hnmph.  rightof  nRjIng  it  could  not  be  taken 

164;  State  r.BaECBrd,4  Ark.  IS;  CanoU  away.    At  bearing  alio  upon  the  rightof 

>■  State,  its  Ark.  09;  a.  c.  18  Am.  Rep.  telf  defence,  lee  Ely  v.  Thompion,  8  A. 

US;  Sute  v.  Jnmel,  13  La.  Ann.  390;  K.  Marsh.  78.  where  it  was  held  that  the 

1.  0.  I  Green,  Cr.  Bep.  481 ;   Owen   v.  atatnte  objecting  free  personi  ol  color 

Stale,  81  AU.  38T ;  Cockmm  b.  State,  24  to  corporal  p jniihment  for  "  lifting  their 

Th.  S94 ;    Andrew*  v.  State,  3  Helak.  hand*  in  oppoaition  "  to  a  white  pereoa 

lU;  1.  c.  8  Am.  Bep.  8;  State  d.  Wilbvm,  wu  nnconilltiitional.     And  lee,  in  gen- 

T  Bax.  61 ;  State  v.  Beid,  1  Ala.  812.     A  etal.  Bishop  on  Stat  Crimes,  c  36,  and 

•tatvte  prohibiting  the  open  wearing  of  cue*  dted. 
anuf  opon  tbe  person  was  held  uDconitl- 
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[•861]  "CHAPTEK  XL 

OF    THE    PBOTBCnON     TO   PBOPBBTT   BT    "THE    IiAW    OV   THE 
LAND." 

Ths  protection  of  the  subject  in  the  free  enjoymeDt  of  his  life, 
his  liberty,  and  his  property,  except  as  they  might  be  declared  by 
the  judgment  of  his  peera  or  the  law  of  the  land  to  be  forfeited, 
was  guaranteed  by  the  twenty-ninth  chapter  of  Magna  Charta, 
"  whicli  alone,"  says  Sir  William  Blachstone,  '*  would  have  mer- 
ited the  title  that  it  bears  of  the  ^eat  Charter."'  The  people  of 
the  American  States,  holding  the  sovereignty  in  their  own  hands, 
have  no  occasion  to  exact  pledges  from  any  one  for  a  due  obsei^ 
vance  of  individual  rights;  but  the  aggressive  tendency  of  power 
is  such,  that  they  have  deemed  it  of  no  small  importance,  that, 
in  framing  the  instruments  under  which  their  governments  are  to 
be  administered  by  their  agents,  they  should  repeat  and  re-enact 
this  guaranty,  and  thereby  adopt  it  as  a  principle  of  constitn- 
tioaal  pi-otection.     tn  some  form  of  words,  it  is  to  be  found  in 

>  4  Bl.  CoTn.  424.     The  chapter,  u  It  ■Dpeream  mittetnni,  nlii  per  legale  judl' 

•tood  in   the  original  chartor  ot  John,  cEnm    parium    laoniin,   Tel    per   legem 

wu :  "  Se  corpui  liberi  hocninii  capianir  tenm."    See  Blaekilone'i  Charten.    Tlw 

nee  Impilionetnr  nee  diiieiiletur  nee  ut-  FeHdoD   of   Rigtit  —  I  Car.   I.    c.  1  — 

lagetur  nee  exuletur,  nee   aliqno  modo  prayed,  among  other  thiogs,  "  that  do 

deitniBtuT,  nee  rex  eat  Tel  mittat  luper  man  be  compelled  to  maka  or  field  any 

eum  yi,  niai  per  judiciam  parium  luornm,  gift,  loan,  beneTolence,  tax,  or  inch  Ilka 

Tel  per  legem  terne."    No  freeman  ihatl  charge,  wtthonC  common  consent,  \>j  act 

be  taken  or  impriioned  or  disKiaed  or  of  Parliament ;  that  none  be  called  upon 

ontlawed  or  banlahed,  or  any  waya  de-  to  make  an*«er  for  ref  lual  ao  to  do  i  that 

■tniyed,  nor  irill  the  king  pais  apon  him,  freemen  be  impriaoned  or  detained  only 

or  commit  him  to  prison,  unleia  by  the  by  the  law  of  the  land,  or  by  due  proceai 

judgment  of  hia  peera,  or  the  law  of  the  of  law,  and  not  by  the  king'a   special 

land.    In  the  charter  of  Henry  III.  It  waa  command,  withoat  any  charge."   The  Bill 

raried  (lightly,  a»  follows  :  "  Null ui  liber  of  RIghti— 1  Wm.  and  Mary,  {2,  c.  S  — 

homo  caplatnr  Tel  imprlaoneCur,  ant  dis-  waa  confined  to  an  ennmeration  and  ooo- 

Hiaietar  de  libcro  tenemento  luo  Tel  11-  demnation  of  the  Illegal  acts  of  the  pre- 

bertatibuaTelliberiiconsaetudinlbnstnla,  ceding  reign;  but  the  Great  Charter  of 

autnilageiurautexu1etur,autaliqiiomodo  Heory  IIL  wm  then, and  iiatUl,  iafbnw. 
deatruator,  nee  auper  eum  iblmui,  dm 
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each  of  the  State  constitutions;*  and  though  verbal  dif- 
ferences *  appear  in  the  several  provitiioas,  do  change  in    [*  S52] 
language,  it  is  thought,  has  in  any  case  been  made  with  a 
view  to  essential  *  change  in  legal  effect;  and  the  differ-    ['SSS] 
enoes  in  phraseology  will  not,  therefore,  be  of  importance 

in  oor  discussion.    Indeed,  the  language  employed  is  generally 
nearly  identical,  except  that  tlie  phrase  "due  process  [or  course] 

■  Th«  following  Kte  the  coattitntlonil  jadgment  of  hit  peon,  or  the  law  of  the 

proTiiioni  in  the  seTeral  Stttea :  —  land."    Declaration  of  Bigbta,  Art  12.  — 

Alabama:  "That,  in  all  criminal  proa-  Michigan:   "No  penon  (hall  .  .  .  be  de- 

ecDtioiw,  the  iccuaed  .  .  .  shall  not  be  prired  oflife.libertj-.orpniperij.vichoat 

eonpell«d  to  give  evidence  againit  him-  dueproceH  of  law."    Art.  6,  S  32. — Mm- 

teir,  or  be  deprived  of  hii  life,  liberty,  or  nttola:  Like  that  of  Hichlgan.    Ait.  1,S  7. 

property,  but  by  dne  couree  of  law,"    Art  — MMaippi:  Tljeaame.    Art.  1,  J  !.— 

1,  g  7. — Arkannu:  "That  no  person  ihali  Miuoiiri:  Sarae as  Delaware.  Art  1,  |18. 

.  .  .  be  .deprived  of  hi>  life,  liberty,  or  A'cnzda:  "Nor  be  deprived  of  life,  liberty, 

properly,  without  dne  proceu  of   law."  or  property,  without  dne  procew  of  law." 

Art.  1,  {  e.  —  Califinda :  Similar  to  tbat  Art  1,  }  &  —  Ifae  Hampilart .-  Same  u 

of  Alabama.    Art  1,  J  B. —Comecticat :  Mauachnietta.    Bill  of  Righti,  Art.  1& 

Same  m  Alabama,  Art.   1,  g  0.  —  I^a-  —  A'cu  York :  Same  at  Nevada.    Art  1, 

tmn:  Like  that  of  Alabama,  ■ubstiinting  $  8.  — JTortA  Cantinai   "That  no  pertOD 

for  "course  of  law,"  "  tlie  Judgment  of  ought  to  be  Uken,  itnpriioned,  or  die- 

hli  pcera.  or  tlie  law  of  the  land."    Art  I,  leised  of  bit  f^huld,  iibertiei,  or  prlvi- 

I  l.  —  Flariila:    Similar  to  that  of  Ala-  leges,  or  outlawed,  or  exiled,  or  in  any 

bam».    Art.  1,  i  S.  — Georgia  .■  "  No  per-  manner  dettroyed,  or  deprived  of  hit  life, 

•on  shall  be  deprived  of  life,  liberty,  or  liberty,  or  property,  but  by  the  law  of  th« 

property,  except  by  due  process  of  law."  land."  —  Doclaralion  of  Rights,  {  17. — 

.  Art.  1,  S  8.  —  lilinmt:  "Mo  person  sliall  Penniglvaiiia :    Like   Delaware.     Art.  1, 

be  deprived  of  life,  liberty,  or  piopert^,  {  9.  —  RioiU  IJanJ:  Like  Delaware.  Art 

witbont  due  proceaa  of  law."    Art  1,52.  1,  S  10.  —  ShkA   Caraiiaa :   Like  that  of 

— Celatado:  The  Mune.    Art  1.  {  2G- —  Massachnsetts, substituting  "  penon  "  for 

Iowa:    The  same.     Art.  1,  J  i.~Kai-  "subject"      Art.   1.  {   U. -~  Temitme : 

tvdcy :   "  Nor  can  he  be  deprived  of  his  "  That  no  man  shall  be  taken  or  imprit- 

life,  liberty,  or  property,  oniess  by  the  oned,  or  disseised  of  his  freehold,  liber- 

Jadgmenc  of  liij  peers,  or  the  law  of  the  ties,  or  priTileges,  or  outlawed  or  exiled, 

land."    Art.  18,  j  12.  —  Jlfaiae :  "  Nor  be  or  In  any  manner  destroyed,  or  deprived 

deprived  of  his  life,  liberty,  property,  or  of  liis  life,  liberty,  or  property,  but  by 

privilegn,  but  by  the  judgment  ot  his  the  judgment  of  his  peers,  or  the  law  of 

peeia.  or  the  law  of  the  land."    Art  1,  the  Und."    Art  1,  {  &.^Textu!   "No 

I  6.  —  Maryland:   "That  no  man  ought  citiien  of  this  State  sliall  Ite  deprived  of 

to  be  Uken  or  imprisoned,  or  disseised  of  life,  liberty,  property,  or  privileges,  oat- 

hls  freehold,  liberties,   or  privileges,  or  lawed,  exiled,  or  in  any  manner  disfran- 

oottawed,  or  exiled,  or  in   any  manner  chlsed,  except  by  due  course  of  the  law 

destroyed,  or  deprived  of  his  life,  liberty,  of  the  land."    Art  1,  {  ID.  —  Wat  Vir- 

or  property,  but  by  the  Judgment  of  his  ginia ;  "  No  person,  In  time  of  peace,  shall 

peers,  or  by  the  law  of  the  land."    Dec-  be  deprived  of  life,  liberty,  or  property, 

Urationof  Rights,  J  23.  —  JfosMidtusstU.-  without  dne  process  of  law."    Art  2.  {S. 

"Mo  subject  shall  be  arrested,  Imprlaoned,  Under  each  of  the  remaining  constito- 

despoiled,  or  deprived  of  his  property,  tiona,  equivalent  protection  to  that  whlcta 

Imtnanities,  or  privil^ca,  put  out  of  the  these  proTlsi<His  give  is  believed  to  be 

protection  of  the  law,  exiled,  or  deprived  afforded  by  fundamental  prindples  reeag> 

o(  fai«  life,  Uber^,  or  aetMe,  bnt  by  the  oi»d  tad  enfiorceil  by  the  conrta. 


by  Google 


482  coMSTTrnriONAL  limitations.  [ch.  xl 

of  law  "  is  Bometimes  used,  sometimes  '*  the  law  of  the  laud,'*  and 
in  some  cases  both;  but  the  meaning  is  the  same  in  every  case.* 
And,  by  the  fourteenth  amendment,  the  guaranty  is  now  ineor- 
porated  in  the  Constitution  of  the  United  States.* 

If  now  we  shall  ascertain  the  sense  in  which  the  phiases  "  due 
process  of  law"  and  "the  law  of  the  land"  are  employed  in  the 
several  constitutional  provisiona  which  we  have  referred  to,  when 
the  protection  of  rights  in  property  ia  had  in  view,  we  shall  be 
able,  perhaps,  to  indicate  the  rule,  by  which  the  proper  conclu- 
sion may  be  reached  in  those  cases  in  which  legislative  action  is 
objected  to,  as  not  being  **  the  law  of  the  land ; "  or  judicial  or 
ministerial  action  is  contested  as  not  being  "  due  process  of  law," 
within  the  meaning  of  these  terms  as  the  Constitution  employs 
them. 

If  we  examine  such  definitions  of  these  terms  as  are  mA  with 
in  the  reported  cases,  we  shall  find  them  so  various  that  some 
difficulty  must  arise  in  fixing  upon  one  which  shall  be  accurate, 
complete  in  itself,  and  at  the  same  time  appropriate  in  all  the 
cases.  The  diversity  of  definition  is  certainly  not  surprising, 
when  we  consider  the  diversity  of  cases  for  the  purposes  of  which 
it  has  been  attempted,  and  reflect  that  a  defiDition  that  is  suffi- 
cient for  one  case  and  applicable  to  its  facts  may  be  altc^ether 
insufficient  or  entirely  inapplicable  in  another. 

Perhaps  no  definition  is  more  often  quoted  than  that  given  by 
Mr.  Webster  in  the  Dartmouth  College  Case  ;  "By  the  law  of 
the  land  is  most  clearly  intended  the  general  law ;  a  law  which 
hears  before  it  condemns ;  which  proceeds  upon  inquiry,  and  ren- 
ders judgment  only  after  trial  The  meaning  is  that  every  citi- 
zen shall  hold  his  life,  liberty,  property,  and  immunities, 
[*  854]  under  the  protection  of  the  *  general  rules  which  govern 
society.  Everything  which  may  pass  under  the  form  of 
an  enactment  is  not  therefore  to  be  considered  the  law  of  the 
land."' 

1  SlMt  60;  Boot.  Lav  Dia  "Doe  J.;  Erfhke'a  Appeil,  16  Fenn.  St  SK; 

proceM  of  Law,"  "Law  of  Iha  Uod;"  Bannlog  e.  Tkj-lor.M  PeDO.  St.  289,203; 

Bute  p.  Simoni,  2  8p«eri.  T6T;  Vaniant  State  v.  Sttten,  0  Cold.  S4f ;   Hab«r  v. 

t>.  Wi)ddeIl,2TBrg.260;  WaUy'tHelras.  Reilf.  £3  Penn.  St.  113. 

Kennedf,  S  Terg.  564 ;  b.  o.  24  Am.  Dec.  *  8m  mit,  p.  *I1. 

fill :  Orrane  e.  Briftgt,  1  Cnrt.  811 ;  Mnr-  *  Dartmouth  College  v.  Woodward,  4 

n.j't  Leuea  n.  Hoboken  Land  Co.,  18  Wheat  619;  Work*  of  Webal«r,  Vol.  T. 

Hoir.  272,  276.  per  Curtit,  J. ;  Panona  v.  p.  487.    And  h«  pn>c««da :  "  If  thii  wen 

BuihU,  11  Micb.  118,  Itf,  per  Mmniiy,  lo,  acU  of  Utainder,  UUt  of  paini  and 
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The  definitioD  here  given  is  apt  and  BOttable  as  applied  to 
jodictal  proceedings,  which  oannot  be  valid  unlesB  they  "  proceed 
npoB  inquiry "  and  "  render  judgment  only  after  trial."  It  is 
eatirelj  oorreot,  also,  in  aasmning  that  a  legislative  enactment  is 
not  necesaarily  the  law  of  the  land.  "  The  words  '  by  the  law  of 
the  land,'  as  used  in  the  Constitution,  do  not  mean  a  statute 
passed  for  the  purpose  of  working  the  wrong.  That  construction 
would  render  the  restriction  absolutely  nugatory,  aud  turn  this 
part  of  the  Constitution  into  mere  nonsense.  The  people  would 
be  made  to  say  to  the  two  houses :  '  You  shall  be  vested  with  the 
l^islative  power  of  the  State,  but  no  one  shall  be  disfranchised 
or  deprived  of  any  of  the  rights  or  privileges  of  a  citizen,  unless 
you  pass  a  statute  for  that  purpose.  In  other  words,  you  shall 
not  do  the  wrong  unless  yon  choose  to  do  it.' "  *     When  the  law 

peoaltieB,  KCti  of  eaottcmlion,  acti  reren-  hold,  libertiet,  sod  privilege* ;  be  oat- 
big  jndgnieDls,  >nd  acta  dlrecUf  truifer-  Uwed,  exiled,  uid  deatrofed,  ind  be  de- 
ling one  man'B  eitmie  to  another,  leglila-  priyed  of  hia  propertj,  hia  liberty,  and 
Utb  jadgmenta,  decreea  and  foTfeiturea  lii*  life,  vrithont  crime?  Yet  alJ  Uili  be 
in  all  pouible  forma,  would  be  the  law  of  maj  anSer  if  an  act  of  tbe  aaaemblj  aim- 
tbe  land.  Such  a  atrange  coaatmction  plj  denooncing  thoae  p«nalt!ea  upon  par- 
would  render  conatituilonal  proTiiiona  of  ticular  penona,  or  a  particular  daaa  of 
tbe  higheat  importance  completely  inop-  penons,  be  In  ittelf  a  law  of  the  land 
eratiTe  and  Toid.  It  wonld  tend  directlj  within  tbe  aeoie  of  tbe  Conititntlani  for 
to  eatabliah  tbe  uiioa  of  all  poweri  in  what  ia  in  that  aenae  the  law  of  the  land 
the  legialatore.  There  would  be  no  gen-  must  be  duly  obterred  bj  all,  and  upheld 
ml  permanent  law  for  courta  to  admin-  and  enforced  bj  the  courta.  In  referenoe 
later  or  men  to  live  under.  Tbe  adminia-  to  the  infliction  of  puniihment  and  di- 
tratian  of  joaUee  would  be  an  empty  veatlngtbe  righta  of  praperty,it  haabeen 
form,  an  idle  ceremony.  Judgei  would  repeatedly  held  in  thia  State,  and  It  la 
ait  to  execute  legialatlve  judgments  and  believed  in  every  other  of  the  Union,  that 
decrees,  not  to  declare  the  law  or  admin-  there  are  Itmitationa  upon  the  legislative 
later  the  Juatice  of  the  country."  power,  not  withstanding  these  words ;  and 
I  Per  BrvKMOi,  J.,  in  Taylor  v.  Porter,  that  the  clause  Itself  meana  that  such  1e- 
4  Hill,  140,  I4&  See  also  Jones  v.  Perry,  glslative  acu  aa  profeaa  in  themselves  dl- 
10  Terg.  60;  s.  c.  SO  Am.  Dec.  4S0;  Er-  rectly  to  punish  persons,  or  to  deprive 
Tine's  Appeal,  16  Fenn.  St.  266;  Arrow-  the  citizen  of  his  property,  without  trial 
smith  B.  Rurlingim,  4  McLean,  489 ;  Lane  before  the  judicial  tribunals,  and  a  deci- 
p.  Donnan,  4  UL  238 ;  Reed  n.  Wright,  2  alon  upon  the  matter  of  right,  as  detei^ 
Grtenedowa},  IS;  Woodcock  r.  Bennett,  mined  by  the  laws  under  which  it  vested, 
ICow.  711;  Kinney  n.  Beverley,  2  H.  fc  according  to  the  course,  mode,  and  nsages 
U.636;  Commonwealths  Byrne,  SOOrat.  of  the  common  Uw,  as  derived  fh)ni  our 
laS;  Rowan  e.  State,  SO  Wis.  129;  s.  o.  forefathers,  are  not  effectually  'lawa  of 
U  Am.  Kep.  660.  "Those  terms,  'law  the  land'  for  thoae  purposes."  Hoke  v. 
at  the  land,' do  not  mean  merely  an  act  Henderson,  4  Dev.  16;  s.  o.  25  Am.  Dee. 
of  tbe  General  Assembly.  If  they  did,  677.  In  Bank  of  Michigan  b.  Williams, 
every  restrktion  upon  the  legialativo  au-  6  Wend.  4T8,  486,  Mr.  Justice  SuArrland 
tbority  would  be  at  once  abrognted.  For  says,  vested  rights  "  are  protected  under 
what  more  can  the  dtiaen  suffer  than  to  general  principles  of  panunonnt,  and.  in 
be  takM,  Imj^Iaoaed,  diassfaed  of  his  free-  this  country,  (tftmlvMsalantbority.**   Mr- 
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of  the  land  is  spoken  of,  "  undoubtedly  a  pre-existing  rule  of 
conduct "  is  intended,  "  not  an  tx  pott  faeto  rescript  or  decree 
made  for  the  occattioo.  The  design  "  is  "  to  exclude  arbitrary 
power  from  every  branch  of  the  government ;  and  there  would 
be  no  exclusion  if  such  rescripts  or  decrees  were  to  take  effect  in 
the  form  of  a  statute." '  There  are  nevertheless  many  cases  in 
which  the  title  to  property  may  pass  from  one  person  to  another, 
without  the  intervention  of  judicial  proceedings,  properly  bo 
called ;  and  in  pi-eceding  pf^es  it  has  been  sbowo  that  special 

legislative  acto  des^ned  to  accomplish  the  like  end  are 
[*  855]    allowable  in  *  some  cases.     The  necesuty  for  "  general 

rules,"  therefore,  is  not  such  as  to  preclude  the  legisla- 
ture from  establishing  special  rules  for  particular  cases,  provided 
the  particular  cases  range  themselves  under  some  general  rule  of 
legislative  power ;  nor  is  there  any  requirement  of  judicial  action 
which  demands  that,  in  every  case,  the  parties  interested  abail 
have  a  hearing  in  court.' 

On  the  other  hand,  we  ahall  find  that  general  rules  may  some- 
times be  as  obnoxious  as  special,  if  they  operate  to  deprive  indi- 
vidual citizens  of  vested  righti.  While  every  man  has  a  right 
to  require  that  bis  own  controversies  shall  be  judged  by  the  same 
rules  which  are  applied  in  the  controversies  of  his  neighbors,  the 
whole  community  is  also  entitled,  at  all  times,  to  demand  the 
protection  of  the  ancient  principles  which  shield  private  rights 
against  arbitrary  interference,  even  though  such  interference  may 

Broom  uys:  "It  li  Indeed  an  eueutial  opportnnitj  for  trial   Calhoun  v.  Eletchct, 

principle  of  tbe  Uw  of  EngUod, '  tli>t  tbe  63  Ala.  51L 

■ufaject  hath  an  nodoubted  property  in  hii  ■  See  W;nehamer  c.  People,  18  H.  T. 
goods  and  poweMion* ;  otherwlie  there  S78,  4S2,  per  iScUm,  J.  In  JaDce  b.  Key- 
•hall  remain  no  more  induitry,  no  mora  Hold*,  2  Tex.  260,  Chief  Juatice  BemphSt 
jaitice,nomoTeTBlor;  (orwbowiil  labor!  laji:  "The  termi' law  of  the  land'  .  .  . 
who  will  hazard  hii  penon  Id  the  day  of  ara  now,  in  their  mott  u«ual  acoeptalinn, 
battle  for  that  which  Is  not  hii  ownl  '  ngarded  ai  general  public  lawi,  binding 
The  Banher'a  Caw,  by  Tumor,  10.  And  npoD  all  the  memben  of  the  commuaity, 
therefore  out  cnatomary  law  is  not  more  under  all  drcamitancei,  and  not  partial 
■oliciton*  about  anything  than  '  to  pre-  or  prirate  laws,  affbcUtig  Ihe  righti  of 
»er»e  the  properi]'  of  the  lubject  from  privat*  iDdicidoala  or  claiaei  of  indiridu- 
IheinandalionofthepreromitlTe.'  Ibid."  al«.'"  And  aee  Vanwnt  v.  Waddell,  9 
Broom's  Condt  Utw.  p.  228.  Yerg.  260,  per  PicL,  J. ;  Hard  t>.  Searing, 
1  GA»n,  Ch,  J  ,  in  Norman  B.  Hetit,  6  44  Barh.  472.  Nererlhelesa  there  are 
W.  k  8.  171,  173.  There  li  no  power  many  eaaea,  aa  we  have  shown,  aaCf, 
which  can  aulhoHte  the  dlapoefeislon  hy  pp.  *9T,*109,  tn  which  private  lawimay 
force  of  an  owner  whoee  property  ha*  he  paaaed  in  entire  accord  with  the  gen- 
been  aold  for  tazea,  withont  gtring  him  eral  pQblk  rvlee  which  gnrem  the  State ; 
and  we  shall  refer  lomore  caaeafnrtbw  OB. 
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be  under  a  rule  impartial  in  its  operation.  It  is  not  the  partial 
nature  of  the  rule,  so  much  as  its  arbitrary  and  unusual  character, 
that  condemns  it  as  unknown  to  the  law  of  the  land.  Mr.  Justice 
Edward*  has  said  in  one  case :  "  Due  process  of  law  undoubtedly 
means,  in  the  due  couise  of  legal  proceedings,  according  to  those 
rules  and  forms  which  have  been  established  for  the  protection  of 
private  rights."*  And  we  have  met  in  oo  judicial  decision  a 
statement  that  embodies  more  tersely  and  accurately  the  correct 
view  of  the  principle  we  are  considering,  than  the  following,  from 
an  opinion  by  Mr.  Justice  Johraon  of  the  Supreme  Court  of  the 
United  States :  "  As  to  the  words  from  M^:na  Charta  incorpo- 
rated in  the  Constitution  of  Maryland,  after  volumes  spoken  and 
written  with  a  view  to  tbeii  exposition,  the  good  sense  of  man- 
kind has  at  length  settled  down  to  this,  —  that  they  were  intended 
to  secure  the  individual  from  the  arbitrary  exercise  of  the  powcn 
of  govemmeut,  unrestrained  by  the  established  principles  of  pri- 
vate rights  and  distributive  justice."  * 

*  The  principles,  then,  upon  which  the  process  is  based  [*  856] 
are  to  determine  whether  it  is  "  due  process  "  or  not,  and 

not  any  considerations  of  mere  form.  Administrative  and  reme- 
dial process  may  be  changed  from  time  to  time,  but  only  with  due 
T^ard  to  the  landmarks  established  for  the  protection  of  the  citi- 
zen. When  the  government  through  its  established  agencies  in- 
terferes with  the  title  to  one's  property,  or  with  his  independent 
enjoyment  of  it,  and  its  action  is  called  in  question  as  not  in 
accordance  with  the  law  of  the  land,  we  are  to  test  its  validity  by 
those  principles  of  civil  liberty  and  constitutional  protection  which 

»  WMlMTelt  p.  Oregg,  IS  N.  T.  902,  ColemHii«ndMaz(:7,lMcMuil.G02,lhei« 

aw.    See  alio  State  v.  Staten,  6  Cotd.  283,  can  be  no  heiitatlon  Id  taying  that  theM 

and  the  nccot  cam)  ia  the  Federal  8n-  wwdi  mean  the  common   law  and  tba 

preme  Court  of  HcMillen  t>.  Andenon,  95  itxtDte  law  exliEiDg  In  this  Sute  at  the 

U.  S.  87 ;  Feanon  v.  Tewdali,  86  D.  8,  adoption  of  one  ooiutitatlon.    AltOicether 

2M ;   Fennayer  ».   Neff,  96  U.   8.  T14 ;  thej  eonititute  a  body  of  law  preKiibtnf 

DaTidson  v.  New  Orleani,  06  D.  B.  OT,  In  the  coune  of  jnetice  to  which  a  free  man 

all  of  which  the  trae  metnlng  of  doe  pro-  b  to  be  conddered  amenable  for  all  time 

eeaa  of  law  li  conildered.    Alio  San  Ma-  to  come."    Per  (yNtUl,  J.,  in   Sute  o. 

teo  Countr  o.  Soathern  Pacific  R.  R.  Co.  Bimon*,   2    Speen,  761,  767.    6ce   abo 

decided  In  U.  S.  Circuit  Conrt  fbr  Uie  State  v.  Dohertj,  flO  He.  609.    It  mnit 

Ninth  Orenlt  (1882),  not  be  mxlentood  ftom  thii,  howcTer, 

*  Bank  of  Colambiii  r.  Okely,  4  Wheat  that  it  would  not  be  competent  tn  change 
13S,.244.  "Wliat  ii  meant  by 'the  law  elllier  the  common  laworthe  (latntelaw. 
Of  tlw  land'f  In  this  State.  talt1n|t  ai  lo  Inngaa  (he  principlet  therein  embod. 
mr  guide  Zyiitra'i  Caie,  1  Bay,  S83;  led,  and  which  pmtected  pricale  tlghU, 
White  D.  Kendrick,  1  Brer.  460;  State  v.  were  not  departed  bom. 
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hare  become  established  in  our  syBtem  of  lawa,  aod  not  generally 
by  rules  that  pertain  to  forms  of  procedure  merely.  In  judicial 
prooeedings  the  lav  of  tbe  land  requires  a  bearing  before  con- 
demnatioD,  and  judgment  before  dispossessiou  ;^  but  when  prop- 
erty is  appropriated  by  the  goTemmeot  to  public  uses,  or  the 
legislature  interferes  to  give  direction  to  its  title  through  remedial 
statutes,  different  oonsiderations  from  those  which  regard  the 
ooDtrorereies  between  man  and  man  must  prevail,  different  pro- 
ceedings ore  required,  and  we  have  only  to  Bee  whether  the  inter- 
ference can  be  justified  by  the  established  rules  applicable  to  the 
^racial  case.  Due  process  of  law  in  each  particular  case  means, 
such  an  exertion  of  the  powers  of  government  as  the  settled  max- 
ims of  law  permit  and  sanotion,  and  under  such  safeguards  for  tbe 
protection  of  individual  rights  as  those  maxima  prescribe  for  the 
class  of  eases  to  which  the  one  in  question  belongs.* 

Private  rights  may  be  interfered  with  by  either  the  legislative, 
executive,  or  judicial  department  of  the  government.    The  execo- 

tive  department  in  every  instance  must  show  authority 
[*  857]    of  law  for  its  action,  and  occasion  does  not  often  arise  * 

for  an  examination  of  the  limits  which  circumscribe  its 
powers.  The  legislative  depari;ment  may  in  some  cases  constitu- 
tionally authorize  interference,  and  in  others  may  interpose  by 
direct  action.  Elsewhere  we  shall  consider  the  police  power  of 
the  State,  and  endeavor  to  show  how  completely  all  the  property, 
as  well  as  all  the  people  vitlun  the  State,  are  subject  to  control 
under  it,  vrithin  certain  hmits,  and  for  the  purposes  for  which 

1  Tuizant  v.  Waddell.  S  Yvtg.  260;  New  Orlekni  t>.  Cannon,  10  Ia.  An.  704; 

Leni   p.    Charlton,   2S    Wli.   478;  Pen-  McCarrol  d.  Weekt,  6  Hayw.  2M ;  Sear« 

noyer  v.  Hefl,  86  U.  8. 714.  ».  Cottnll,  G  Mich.  !»;  OlbKin  o.  MKaon, 

*  See  Wynehanwr  v.  F«op1e,  18  H.  T.  5  Her.  288.    Taking  property  nnder  Om 

87B,  432,  per  Sddm,  J, ;  Knlloch  v.  Sn-  taiing    power    Is    due    proceaa   of    law. 

perior  Court,  66  Cal.  220;  Baltlmora  p.  DaTid»on  e.  New  Orleani,  96  U.  S.  97. 

Bcharf,  64  Md.  499.    In  State  v.  Allen,  3  High  v.  Shoemaker,  22  Cal.  883.    Sea 

HcCord,    66,  the  conrt,  in  ap«aking  of  alto  CrnikahankB  v.   ChariMton,   1   Mc- 

procesa  for  the  collection  of  taara.  wiy :  Cord,  880 ;  State  u.  Mayhew,  2  Gill,  487 ; 

"We  think  that  any  legal  proce«i  which  HaTper  o.   Cotamiaaionon,  33  Oa.  666; 

MM  Originally  founded  in  necewity.  haa  Myen  r.  Park,  8  Helak.  660.    Bo  la  the 

been  coniecrated  by  time,  and  appToved  aeliurc  and  aa)e  nnder  pnceedinga  {m- 

tnd  acqnieaced  in  by  unlT«r«al  conient,  icribed  by  law,  of  atray  beaata.    Knox- 

mnat  be  coniidered  an  exception  to  th«  riUe   o.   King.   7    Lea,  441 ;    Hamlin  «. 

right  of  trial  by  Jory,  and  ii  embraL-ed  in  Mack,  88  Mich.  108.    It  ii  no  rkdation 

the  alternatlTe  Maw  of  the  land.'"    To  of    thii    pHneiple  io  exclude  from    tbe 

the  Hme  effect  are  /n  n  Hackett.  68  Vt.  State  debnnched  women  who  are  b^K 

S64 ;  Welmer  v.  Banbni?,  SO  Mirh.  201.  imported  for  improper  pnrpowe.     Hatter 

And  tee  Hard  0.  Hearing,  44  Barb.  472;  of  Ah  Fook,  40  CaL  US. 
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that  power  is  exercised.  The  right  of  eminent  domain  and  the 
right  of  taxation  will  alao  be  disousaed  separately,  and  it  will 
appear  that  under  eaoh  the  law  of  the  land  sanctions  divesting 
indiriduals  of  their  property  against  their  will,  and  hj  somewhat 
gtunmary  proceedings.  In  every  government  there  is  inbereot 
authority  to  appropriate  the  property  of  the  citizen  for  the  neces- 
sities of  the  State,  and  constitutional  provisions  do  not  confer  the 
power,  though  tbey  generally  surround  it  with  eafeguarda  to  pre- 
vent abuse.  The  restraints  are,  that  when  specifio  property  ia 
taken,  s  pecuniary  compensation,  agreed  upon  or  determined  by 
judicial  inquiry,  must  be  pud ;  and  in  other  oases  property  can 
only  be  taken  for  the  support  of  the  government,  and  each  citi- 
nn  can  only  be  required  to  contribute  his  proportion  to  that  end. 
But  there  is  no  rule  or  principle  known  to  our  system  under 
which  private  property  can  be  taken  from  one  person  and  trans- 
ferred to  another,  for  the  private  use  and  benefit  of  such  other 
person,  whether  by  general  law  or  by  special  enactment.^  The 
purpose  must  be  public,  and  must  have  reference  to  the  needs  or 
convenience  of  the  public,  and  no  reason  of  general  public  policy 
will  be  sufficient  to  validate  other  transfers  when  they  concern 
existing  vrated  rights.' 

Kevertbeless,  in  many  cases  and  many  ways  remedial  legisla- 
tion may  affect  the  control  and  disposition  of  property,  and  in 
some  cases  may  change  the  nature  of  rights,  give  remedies  where 
none  existed  before,  and  even  divest  legal  titles  in  favor  of  sub- 
itantial  equities  where  the  legal  and  equitable  rights  do  not 
ehaoce  to  concur  in  the  same  persons. 

1  It  U  therefore  not  competent  to  pro-  propertj  from  public  dw  except  upaa 

Tide  tlial  th«  cUimant  or  purchuer  of  eompenutlon  made,  of  iUelf  implie*  that 

property,  for  the  •elrore  or  tale  o(  whieh  it  k  not  to  be  taken  in  ineitum  for  indiri- 

■n  indemnifj'iDB  bond  ha«  been  taken  and  dual  lue.    And  lee  Matter  o(  John  and 

retnnied  bj  the  officer,  ihall  be  barred  of  Cherry  Btreett,  16  Wend.  669.    A  differ 

■Dy  action  agaimt  the  officer,  and  coo-  ent  opinion  aeemi  to  haT*  been  held  by 

fined  to  hi*  action  on  the  bond  ai  bii  only  tite    Supreme    Court    of    FenniylTania, 

remedy.      Fonle  c.  Mann,  G3  Iowa,  42.  when  they  detailed  in  Harvey  e.  Thomat, 

tiee  aUo  £h1en  ef.  Stoeckle,  87  Mich.  261.  10  Watta,  68,  that  the  legiilatnre  mi^t 

Cumpue  Dodd  c,  Thomas,  89  Mo.  S6*.  aatboriM  the  laying  out  of  private  way* 

«  Taylor  o.  Porter,  4  Hill,  140 ;  Oibom  o»er  the  landi  of  unwilling  partiee,  to  con- 

••  Hart,  2i  Wii.  89,  01 ;  g.  c.  1  Am.  Rep.  nect  the  coalhodi  with  the  worki  o(  psb- 

101,      In    Matter  of  Albany  Street,   11  lie  Improvement,  the  constitatlon  not  ia 

Wend-  149,  e.  c.  26Am.  Dec.  618,  it  li  in-  term*  prohihUing  iL    See  note  top.  *6>1, 

tinated  that  the  claiue  in  the  Conitiln-  poU. 
tloa  of  N«w  ToA,  withhdding  private 
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The  chief  reBtriction  upon  this  claas  of  I^;isIatioD  is, 
[*  868]  that  vested  rights  must  not  be  distui-bed  ;  *  but  in  its 
application  as  a  shield  of  protection,  the  term  "  vested 
rights "  is  not  used  in  any  narrow'  or  teoknical  sense,  or  as  im- 
porting a  power  of  legal  control  merelj,  bat  ratiier  as  implying  a 
vested  interest  which  it  is  right  and  equitable  that  the  govern- 
ment should  rec<^iuze  and  protect,  and  of  which  the  individual 
could  not  be  deprived  arbitrarily  without  injustice.  The  right  to 
private  property  is  a  sacred  right ;  not  as  has  been  justly  said, 
"introduced  as  the  result  of  princes'  edicts,  concessions,  and 
charters,  but  it  was  the  old  fundamental  law,  springing  from  the 
original  frame  and  constitution  of  the  realm."  ^ 

But  as  it  is  a  right  which  rests  upon  equities,  it  has  its  reason- 
able limits  and  restrictions ;  it  must  have  some  r^ard  to  the  gen- 
eral wel&re  and  public  policy ;  it  cannot  be  a  right  which  is  to 
be  examined,  settled,  and  defended  on  a  distiuct  and  separate 
consideration  of  the  individual  case,  but  rather  on  broad  and  gen- 
eral grounds,  which  embrace  the  wel^e  of  the  whole  commanity, 
and  which  seek  the  equal  and  impartial  protection  of  the  interests 
of  all." 

And  it  may  be  well  at  this  point  to  examine  in  the  light  of  the 
reported  cases  the  question,  What  is  a  vested  right  in  the  consti- 
tutional sense?  and  when  we  have  solved  that  question,  we  may 
be  the  better  able  to  judge  under  what  circumstances  one  may 
be  justified  in  resisting  a  change  in  the  general  laws  of  the  State 
afieoting  his  interests,  and  how  &r  special  legislation  may  control 
his  rights  without  coming  under  legal  condemnation.  In  organ- 
ized society  every  man  holds  all  he  possesses,  and  looks  forward 
to  all  he  hopes  for,  through  the  aid  aud  under  the  protection  of 
the  laws ;  ^  but  as  changes  of  circumstances  and  of  public  opinion, 

>  Arg.  Kfghtingils  v.  Bridget,  Show,  the  deadt,  blUi  of  Mle,  prointnorjr  uoln, 

138.    See  tiio  Cmc  of  Alton  Woodj.  1  and  the  like  —  are  protected  e<iii«U7  with 

Rep.  46  a ;  Alcock  v.  Cooks,  G  Blng.  840 ;  bii  liiidi  aud  cliatteli,  or  rlghu  and  frui- 

Bowman  o.  Middleton,  1  Baj, 2S2;  Ken-  chiaei  of  any  kind;  and  the  certifluate 

Debec  Parobtue  v.  Lnboree,  2  Me.  276 ;  of  ref^stntiDD  and  right  to  rote  maj  b« 

>.  0.  11  Am.  Dec.  79;  antt,  p.  *8T  and  properly  included  In  the  categorj.     State 

note,  p.  •176  and  note.    Anj  one  may  v.  Staten,  6  Cold.  338.     See  Daviei  >.  Mc- 

•cquire  and  hold  any  apeciea  of  property,  Keeby,  6  Ner.  369. 

and  tl>e  acqiiitition  cannot  be  taxed  a*  a         *  The  office  of  an  attorney  la  prtipcrty, 

privilege.     But  the  uae  may  be  regulated  and  he  cannot  be  deprired  of  it  except  for 

to  prevent  injury  to  othera.     Steveni  v.  profeiiional  miicondact  or  proved  nnfll- 

Stale.  8  Ark.  291 :  a.  o.36  Am.  Dec.  72.  neu.    The pnblicdiBcuuion  of  the  official 

*  The  evidences  of  a  man'a  rigfati —  conduct  of  a  Jadge  is  not  profeaaiocal 
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oa  irell  as  other  reasons  affecting  the  public  policy,  are  all  the 
while  calling  for  changes  in  the  laws,  and  as  these  changes  must 
influence  more  or  less  the  value  and  stability  of  private  possesuooB, 
and  strengthen  or  destroy  well-founded  hopes,  and  as  the  power 
to  make  veiy  many  of  them  could  not  be  disputed  without  deny- 
ing the  right  of  the  political  community  to  prosper  and  advance, 
it  is  obvious  that  many  rights,  privileges,  and  exemptions  which 
usually  pertain  to  ownership  under  a  particular  state  of  the  law, 
and  many  reasonable  expectations,  cannot  he  regarded  as  vested 
r^bts  in  any  legal  sense.'  In  many  cases  the  courts,  in  the  exer- 
cise of  their  ordinary  jurisdiction,  cause  the  property  vested  in 
one  person  to  be  transferred  to  another,  either  through  the  exer- 
cise of  a  statutory  power,  or  by  the  direct  force  of  their  judg- 
ments or  decrees,  or  by  means  of  compulsory  conveyances.  If  in 
these  cases  the  courts  have  jurisdiction,  they  proceed  in  accord- 
ance with  "  the  law  of  the  land  ; "  and  the  right  of  one  man  is 
devested  by  way  of  enforcing  a  higher  and  better  right  in  another. 
Of  these  cases  we  do  not  propose  to  apeak  :  constitutional  ques- 
tioQs  canuot  well  arise  concerning  them,  unless  tliey  are  attended 
by  circumstances  of  irregularity  which  are  supposed  to  take  them 
out  of  the  general  rule.  All  vested  r^hts  are  held  subject  to 
the  laws  for  the  enforcement  of  public  duties  and  private  con- 
tracts, and  for  the  punishment  of  wrongs ;  and  if  they  become 
devested  through  the  operation  of  those  laws,  it  is  only  by  way 
of  enforcing  the  obligations  of  justice  and  good  order.>^What  we 
desire  to  reach  in  this  connection  is  the  true  meaning  of  the  term 
"vested  rights"  when  employed  for  the  purpose  of  indicating 
the  interests  of  which  one  cannot  be  deprived  by  the  mere 
force  of  legislative  enactment,  or  by  any  other  than  the 
*  recognized  modes  of  transferring  title  against  the  con-  [*  859] 
Bent  of  the  owner,  to  which  we  have  alluded. 

mitcondnct,  ddIcm  It  !■  detipied  to  ac-  b«  chuiged  at  the  will,  or  fna  aX  tha 

qoire  an  inflaence  oTSr  tlie  coodnct  of  wbim  oftlie  legitUtnre,  nnlcHprerented 

the  jadge  in  the  ezerdte  of  hit  JodleUd  by  conitltational   limltatiooB."      Waiu, 

ItMtOioaa  bj  the  initnunantalitr  of  popo-  Ch.  J.,  in  Mann  r.  lUiaoti,  94  U.  8.  Rep. 

lar  prejndice.      Ex  parit   Steinman,  06  113, 134.    See  Railroad  Co.  v.  REchmond, 

Penn.  St.  230.  96  C.  8.  621 ;  TraaiporUllon  Co.  n.  Chi- 

>  "  A  penon  hai  no  property,  no  veit.  ca^,  QD  IT.  S.  6S6;  Newton  v.  Commla- 

«d  intereat,  in  any  rule  of  tlia  common  tionert,  100  U.  S.  648;  pott,  •S84,  nota. 

law.  .  .  .  lUgbt*  of  property,  which  hava  The  Bute  may  take  away  right*  to  a 

been  created  by  tbe  common  law,  cannot  .  public  flihery  by  appropriating  the  water 

be  taken  away  without  due  proceu ;  bat  to  some  other  dm.    Howei  d.  Grub,  181 

tbe  law  tiaelf,  ••  a  rale  of  oondnot,  may  HaM.  207. 
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IntenttM  in  Mcpeetamcy. 

First,  it  vould  seem  that  a  right  cannot  be  considered  a  vested 
right,  unless  it  is  something  more  than  such  a  mere  expectation 
as  may  be  based  upon  an  anticipated  continuance  of  the  present 
general  laws :  it  must  have  become  a  title,  legal  or  equitable,  to 
the  present  or  future  enjojment  of  property,  or  to  the  present  or 
future  enforcement  of  a  demand,  or  a  legal  exemption  from  s 
demand  made  by  another.'  Acts  of  the  legislature,  as  has  been 
veil  said  by  Mr.  Justice  Woodbury,  cannot  be  regarded  as  opposed 
to  fundamental  axioms  of  legislatioD,  "  anless  they  impair  rights 
vhich  are  vested ;  because  most  civil  rights  are  derived  from 
public  laws ;  and  if,  before  the  rights  become  vested  in  particular 
individuals,  the  convenience  of  the  State  procures  amendments  or 
repeals  of  those  laws,  those  individuals  have  no  cause  of  com- 
plaint. The  power  that  authorizes  or  proposes  to  give,  may 
always  revoke  before  an  interest  is  perfected  in  the  donee." ' 
And  Chancellor  Kent,  in  Epeaking  of  retrospective  statutes,  says 
that  while  such  a  statute,  "  affecting  and  changing  vested  righto, 
is  very  generally  considered  in  this  country  as  founded  on  uucon- 
Btitutional  principles,  and  consequently  inoperative  and  void," 
yet  that  *'  this  doctrine  is  not  understood  to  apply  to  remedial 
statutes,  which  may  be  of  a  retrospective  nature,  provided  they 
do  not  impair  contracts,  or  disturb  absolute  vested  rights,  and 
only  go  to  eoofirm  rights  already  existing,  and  in  furtherance  of 
the  remedy  by  curing  defects  and  adding  to  the  means  of  enforc- 
ing existing  obl%ations.  Such  statutes  have  been  held  valid 
when  clearly  just  and  reasonable,  and  conducive  to  the  general 
welfare,  even  though  they  might  operate  in  a  degree  upon  existing 
rights."  * 

And  it  ia  because  a  mere  expectation  of  property  in  the  future 
is  not  considered  a  vested  right,  that  the  rules  of  descent  are  held 
subject  to  change  in  their  application  to  all  estates  not  already 

>  Weidengtr  v.  Spniance,  101  lU.  278.  Hubbard,  19  Tt  86  j  Bridgeport  v.  Hod- 

8ee  WkDMr  i>.  Atkinioa,  48  N.  J.  571.  lalonic  R.  R.  Co.,  16  Conn.  476 ;  Bangher 

K  Uerrill  v.  Sherburne,  1  N.  H.  IN,  n.  Net«on,9  GiU.  299:  Gilman  o.  Cutb, 

SIS:  ■.  c.  6  Am.  Dec.  62.     See  RJcb  v.  23  M.  H.  876,  882;  Foule  v.  Muu,  68 

FUnden,  39  N.  H.  804.  Iowa,  42. 

*  1  Kent,  Coin.  4U.     See  Brigp  ». 
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passed  to  the  heir  by  the  death  of  the  owner.  No  one  is  heir 
to  the  liTing  ;  and  the  heir  presumptive  has  no  other  reason  to 
rely  upon  succeeding  to  the  property  than  the  promise  held 
oat  by  the  Btatut«  of  descents.  But  this  promise  is  no 
*  more  than  a  declaration  of  the  legislature  as  to  its  [*  860] 
present  view  of  public  policy  as  regards  the  proper  order 
of  Buocesaiou,  —  a  view  which  may  at  any  time  change,  and  then 
the  promise  may  properly  be  withdrawn,  and  a  new  course  of 
descent  be  declared.  The  expectation  is  not  property  ;  it  cannot 
be  sold  or  mortgaged ;  it  is  not  subject  to  debts ;  and  it  is  not  in 
any  manner  taken  notice  of  by  the  law  until  the  moment  of  the 
ancestor's  death,  when  the  statute  of  descents  comes  in,  and  for 
reasons  of  general  public  policy  transfers  the  estate  to  persons 
occupying  particular  relations  to  the  deceased  in  preference  to  all 
others.  It  is  not  until  that  moment  that  there  is  any  vested  right 
in  the  person  who  becomes  heir,  to  be  protected  by  the  Constitu- 
tion. An  anticipated  interest  in  property  cannot  be  said  to  be 
▼ested  in  any  person  so  long  as  the  owner  of  the  interest  in  pos- 
sessioD  has  full  power,  by  virtue  of  his  ownership,  to  cut  off  the 
expectant  i-ight  by  grant  or  devise.^ 

If  this  be  so,  the  nature  of  estates  must,  to  a  certain  extent,  be 
sabject  to  legislative  control  and  modification.'  In  this  country 
estates  tail  have  been  very  generally  changed  into  estates  in  fee- 
simple,  by  statutes  the  validity  of  which  is  not  disputed.*  Suoh 
statutes  operate  to  increase  and  render  more  valuable  the  interest 
which  the  tenant  in  tail  possesses,  and  axe  not  therefore  open  to 
objection  by  him.*  But  uo  other  person  in  these  cases  has  any 
Tested  right,  either  in  possession  or  expectancy,  to  be  affected  by 

>  /■  re  Lswrenca,  1  H«4lfleld,  Bar.  Rep.  exiiting  eitatei  in  joint  tennney  into  m- 

nO.    Bnt  after  property  liu  once  *eited  t«te«  in  common  were  □nobjectionsbis. 

nnder  the  lAir«  of  detcent,  it  cwinot  be  They  did  not  impair  Te«led  rigiita,  bnt 

deTetted  hy  any  change  in  thoM  lawg.  rendered  the  tenure  more  beneficial.    Hoi- 

Noniwn  f.  HeiM,  6  W.  &  8. 171.   And  the  brook  v.  Unney,  4  M«b«.  666  ;    a.  c.  S 

right  to  change  the  lav  of  deuenta  Id  Am.  Dec.  243 ;  HlUer  v.  Miller,  19  Mm*. 

Uw  cue  of  the  eatate  of  a  pcraon  nAmed  59;  Annable  n.  Patch,  8  Piclc.  860;  Barg- 

wllboot  hi*  conient  being  hftd,  was  denied  hardt  v.  Turner,  12  Pick.  533,    MoreoTer, 

in  Be^  n.  Belli,  8  Gm.  210.     See  ^Mtl,  p.  anch  itAtntet  do  no  more  tban  either  ten- 

*S79  and  note*.  ant  at  the  common  law  has  a  right  to  do, 

*  Smith  on  Stat,  and  Conai.  Conitrao-  by  conreytng  hit  interest  to  a  atranger. 
tfoM,  412.  Bee  Bombangh  v.  Bnmbangh,  11  S.  &  B. 

■  Da  Mia  V.  Lockwood,  S  Blateb.  EO.    192  ;    WUdea   v.   YanToorhii,   16  Qnj, 

*  On  the  *«me  groand  It  haa  been  held    189. 
to  Uaatactmaett*  IhatatatntMOonTerting 
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such  change ;  and  the  ezpectatloa  of  the  heir  presumptive  mnst 
be  subject  to  the  same  contxdl  an  in  other  cases. ^ 

The  GOsea  of  rights  in  property  to  result  from  the  marrii^^ 
relation  must  be  referred  to  the  aume  principle.  At  the  common 
law  the  husband  immediately  oq  the  marrif^e  succeeded  to  cer- 
tain rights  in  the  real  and  personal  estate  which  the  wife  then 
possessed.  These  rights  became  vested  rights  at  once,  and  an; 
subsequent  alteration  ia  the  law  could  not  take  them 
[*  S61]  away.*  But  other  interests  *  were  merely  in  expec- 
tancy. He  could  have  a  right  as  tenant  by  the  courtesy 
initiate  in  the  wife's  estates  of  inheritaDce  the  moment  a  child  was 
boro  of  the  marriage,  who  might  by  possibility  become  heir  to 
Buch  estates.  This  right  would  be  property,  subject  to  convey- 
ance and  to  be  taken  for  debts ;  and  must  therefore  be  regarded 
as  a  vested  right,  no  more  subject  to  legislative  interference  than 
other  expectant  interests  which  have  ceased  to  be  mere  contin- 
gencies atid  become  fixed.  But  while  this  interest  remains  in 
expectancy  merely,  -^  that  is  to  say,  until  it  becomes  initiate,  — 
the  legislature  must  have  full  right  to  modify  or  even  to  abolish 
it.'  '  And  the  same  rule  will  apply  to  the  case  of  dower ;  though 
the  difference  in  the  requisites  of  the  two  estates  are  such  that  the 
inchoate  right  to  dower  does  not  become  property,  or  anything 
more  than  a  mere  expectancy  at  any  time  before  it  is  consum- 
mated by  the  husband's  death.*     In  neither  of  these  cases  does 

1  See  1  Wuhh.  RmI  Pr.  81-84  and  the  widow  to  dower.    Noel  v.  EwiDg,  > 

notes.    The  exception  to  this  itklement,  Ind.  87;  Ha;  r.  Fletcher,  40  Ind.  676; 

if  anj,  muit  be  tlie  caie  ot  tenant  in  tail  Lqcm  s.  Saw; er,  IT  Iowa,  517 ;  Storde- 

After  poMibititj  of  Mae  extinct;  "where  rant  v.  Korria,  SO  Iowa,  66;   MeUKt*! 

ttieeaUleof  the  tenant  hai  ceaud  to  be  Appeal,  IT   Penn.   St.  440;   Barboor  v. 

an  inhentance,  and  a  reTenionar7  right  Barbour,  46  Me,  9 ;  Magee  v.  Toang,  40 

Itaa  become  Teited.  Miu.  104;  Bate*  ■>.  McDowell,  6B  HiM. 

'  Weatenelt  v.  Gngg,  13  S.  T.  aOS.  SIG;  Walker  c.  Dearer,  G  Mo.  Ap.  138; 

See  Hr.  Biibop'i  criticiam  of  thb  cue  —  Gaerin  e.  Moore,  25  Minn.  402 ;  Ware  v. 

which,  however,  doe*  not  teach  the  gen-  Oweni,  42  Ala.  21S;  Pratt  ■>.  Tefft,  14 

eral  principle  aboTe  atated  —  In  2  Bithf^,  Mich.  191;   Bennett   v.  Barm*,  51  Wii. 

Law  of  Married  Women,  {  46,  and  note.  261.     Bat  if  wa  applj  thia  mie  nnirer- 

RighC*  under  an  ante-nuptial  contract,  aalljr,  we  ihall  run  into  *<ime  alwurditiea, 

which  become  veiled  \>y  the   marriage,  and  moit  certainly  in  lome  caaea  enconn- 

eannot  be  impaired  b;  lubieqnent  legia-  ter  difflcnltie*    which   will    prove  inanr- 

lation.   Deanoj'erc,  Jordan,2T  Hinn.29&.  moantable.    Suppoie  the  land  ha*  been 

*  HathoD  V.  Ljon,  2  Mich.  93;  Tong  sold  by  the  huband  without  relinquiah- 
>.  Marvin,  15  Mich.  00.  And  lee  the  ment  of  dower,  and  the  dower  right  i« 
CMW  cited  in  the  next  note.  afterward*  by  atainte  enlarged,  will  the 

*  The  law  in  force  at  the  death  of  the  witb  obtain  the  enlarged  dower  at  the  ex- 
hatband  b  tbe  meuure  of  the  right  of  p«iM  of  tba  pi     ~ 
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the  marri&ge  alone  give  a  vested  right.  It  gives  only  a  capacity 
to  acquire  a  right.  The  same  remark  may  be  mode  regarding  the 
husband's  expectant  interest  in  the  after-acquired  personalty  of 
the  wife  ;  it  is  subject  to  any  changes  in  the  law  made  before  his 
right  becomes  vested  by  the  acquisitifm.' 


Change  of  Bemediet. 

Again :  the  right  to  a  particular  remedy  is  not  a  vetted  right. 
This  is  the  geaeial  rule ;  and  the  exceptions  are  of  those  peculiar 

diminlihediwiUthepurchuertberebfac-  laiad.ST;  Loguir.  Walton,  12Ind.fiS9; 

quire  an  enlarged  eiUte  which  Ite  neTer  Bowen  v.  Preiton,  48  Ind.  867;  Taylor  v, 

bought  or  paid  fori    Tbeie  an  Important  Sample,  61  Ind.  42S.     See  Mar  "■  'F\tt- 

qneitioBa,  and  the  authoritiei  ftmiih  teij  cher,  40  Ind.  &TG.    In  Miuoori  it  I«  held 

uncertain  and  ontaliifactorjr  u»wera  to  that  the  widow  takes  dower  according  to 

them.    In  Illinoii  it  ii  liold  that  though  the  law  in  force  at  the  huiband'a  death, 

the   eatate   U  contingent,  the   right    lo  except  sa  agtuntt  tbow  who  had  pre- 

dower,  when  marriage  and  aeiiin  unite,  i«  tIoiuIj   aoqnired  specific  right*  in   the 

veafed  and  abaolnte,  and  la  aa  completelf  eatalo,  and  as  lo  them  her  right  mnit  de- 

bejond  legislative  control  aa  is  llie  prin-  pend  on  the  law  in  force  at  the  time  tlieir 

eipal  eatate.     Rossell  v.  Bnmse;,  85  IIL  rights    originated.      Kennedj    e.   Intor- 

SSSi   Steele  v.  GeliatI/,  41  111.  S9.     Bee  aooe  Co.,  11  Mo.  204.    In  Maasachnsctta 

L«wfeiKe  v.  Miller,  2  K.  T.  246.     In  doobt  ii  exprested  of  the  right  of  the 

North  Carolina  before  18BT,  the  wile  had  legistatare  to  cut  off  the  iDcboaia  rit^t 

dower  od]7  Id  the  laada  of  which  the  hw-  of  dower.    Dnnn  a.  Sargent,  101  Mbm. 

band  died   lelied;   the  statute  then  re-  338,310. 

(tored  the  common-Uw  right  to  dower.  >  Westerrelt  v.  Gregg,  IS  N.  T.203: 

Held  to  be  Inapi^able  to  lands  which  Koiris  i>.  Bejea,  13  S.  Y.  273;  Kell7  r. 

the    husband    had   iffevioualr  acquired.  UcCartbj,  3  Onidf.  7.    And  see  Flunib 

Sutton  V.  Aaken,  OS  N.  C.  ITS;  a.  c  8  n.  Sawyer,  21  Conn.  S51;  Clark  d.  Ho- 

Am.  Rep.  GOO ;  Hunting  v.  Johnson,  66  Creaiy,  12  S.  &  M.  347 ;  Jackson  t.  Ljoa, 

N.  C.  180 ;  Jenkins  d.  Jenklna,  82  N.  C.  0  Cow.  001 ;  antt,  pp.  •  287-*2y2.   On  the 

a02;  O'Eell/  v.  WiUiama,  SI  N.  C.  281.  point  whether  the  husband  can  be  r«- 

In  Iowa  it  It  held  that  when  the  law  of  garded  aa  luTiog  an  Interest  in  the  wife's 

dower  i«  changed  atler  the  husband  ha«  choees  hi  action,  before  he  has  rednced 

.OODTcjed  lands  subject  to  the  Inchoate  them  to  possession,  see  Bishop.  Law  of 

right,  the  dower  is  to  be  measured  by  the  Married  Women,  Vol.  II.  SJ  45,  46.    H 

bw  in  (bree  when  the  couTeyance  waa  the  wile  hai  •  right  to  personal  property 

made.     Dari.    e.   O'FerraU,   4    Greene,  subject  to  a  contingency,  the  husband's 

Iowa.  IBS;  Young  n.  Wolcott,  1   Iowa,  contingent    tnteratt   therein   cannot    be 

174;  OTerraU  e,  Simplot,  4  Iowa,  881;  uken  away  by  snhseqnmt    lecislation. 

Moore  o.  Kent,  37  Iowa,  20;  Craien  v.  Dnnn  v.  Sargeant,  101  Mass.  S86.    It  is 

Winter,  88  Iowa,  471,     In   Indiana,  on  competent  lu    pmride    hy  ttatuta  that 

the  other  hand,  a  sutute  enlarging  the  married  women  shsit  hold  their  property 

right  of  dower  to  one  third  of  the  l*nd  In  free  fyotn  clslms  ofhusbands,  and  to  make 

fee  simple  was  so  applied  as  to  deprive  the  law  apply  to  those  already  married, 

the  widow.  In  CMes  where  the  husband  Rugh  v.  Ottenheimer.  6  Greg.  281 ;  e.  o. 

Iwd  previously  conveyed,   of    both  the  26  Am.  Rep.  618.    See  Pritcburt  e.  dO. 

•Ututorr  dower  and   the  dower  at  the  sens'  Bank,  6  Ia.  180;  e.  c.  23  Am.  Dec. 

common  law,  thereby  enlarging  the  ee-  132. 
tiw  of  the  purchaser.    Strong  *.  Clam, 
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cases  io  which  the  remedy  ia  part  of  the  right  itself.'  As  a  gen- 
eral rule,  every  State  has  complete  control  over  the  remedies 
which  it  offers  to  suitors  in  its  courts.'  It  may  aboliBh  one  clan 
of  courts  and  create  another.     It  may  give  a  new  and  additional 

remedy  for  a  right  or  equity  already  in  existence.'  And 
||*862J    it  may  abolish  old  remedies  and  *  suhstitute  new;  or 

even  without  substituting  any,  if  a  reaBonsble  remedy 
still  remains.*  If  a  statute  providing  a  remedy  is  repealed  while 
proceedings  are  pending,  such  proceedings  will  be  thereby  deter- 
mined, unless  the  legislature  shall  otherwise  provide;*  and  if  it 
be  amended  instead  of  repealed,  the  judgment  prooouoced  in 
euch  proceedings  must  be  according  to  the  taw  as  it  then  stands.* 

>  8m  atlt,  p.  •200,  And  cum  dted.  In  Ballon  d.  J«Iib>,  6  Pmd.  8f  146,  Am 

It  hu  bMn  held  fn  lome  cmw  lluit  the  extreme  graDnd  wu  trnken  thai  lbs  legis- 

giTlng-  of  «  lien  hj  tUtDte  doet  not  cod-  latare  might  gire  k  Ueo  on  property  for  ■ 

fer  K  tei[ed  right,  Bod  it  maj  be  taken  prior  debt,  where  do  Dontnct  wonid  ba 

Bwaj  hj  a  repeal  of  the  itatuts.     Bee  Tiolated  hi  doing  eo.    In  Towle  c.  Kail- 

mU,  •38T,  note.  era  Railroad,  IB  N.  H.  646,  the  power  of 

*  Roller  r.  Hale,  10  Iowa,  iTO;  Bnilth,  the  legialatnre  to  give  reCroipeclivelr  • 
V.  Bryan,  84  lU.  804;  Lord  v.  Chad-  remedy  for  Donaeqaenltaldamageacaiutd 
boaroe,  42  He.  420;  Kockwell  «.  Hnb-  bj  the  taliingof property  fbra  publienae 
beU'i   Adm'n,   2   Dong.    (Mich.)    197;  wa*  denied. 

Coiic  v.  DoDglai,  3  Kan.  123 ;  Holloway  <  Stocking  n.  Hnnt,  S  Denio.  374 ;  Tu 

p.  Bherraaa,  12  Iowa,  3Si;  MeCoroiick  BenneIaerv.Bead,!i6  N.  T.  668;  Lcnnoa 

e.  Ruich,    16   Iowa,    127;    McArthur  v.  b.  New  York,  66  N.  T.  381;  Parker  «. 

Goddin,  12  Ooih,  2Jt;  Qrandy  o.  Com-  ShaDnohoaie,  1  Phil.  (N.  C.)  »N. 
inonweallh.    IS    Buih,  274 ;    Briacoe  v.         ■  Bank  of  Hamilton  ir.  Dudley,  2  PM. 

Anketel],  28  Mlia.  361.  493;   Ludlow  v.  Johnion,  8  Ohio,  668; 

*  Hope  V.  Johnion,  2  Terg.  126;  Foi-  t.  o.  IT  Am.  Dec.  SDO;  Teaton  v.  United 
ter  V.  Bwei  Bank,  16  Maw.  245 ;  a.  c.  9  8l«l«i,  6  Cranch,  281 ;  Schooner  Rachd 
Am.  Dfc.  lOS;  Pasehall  v.  Whilaett,  11  v.  Dnited  BUtM,  a  Cnncb,  820.  If  » 
Ala.  472;  Commonwealth  v.  Commia-  act  U  repealed  wlthont  any  UTtng  of 
•lonen,  *e.  6  Pick.  601 ;  Whipple  e.  Far-  right*,  no  jadgownt  can  afterward*  be 
mr,  3  Mich.  438 ;  United  Slatei  v.  8am-  taken  under  It  Bute  o.  Paaaalc,  86  8.  J. 
peiyacl  Hemp.  118;  Bstherland  v.  De  882;  Menard  Connty  e.  Kincaid,  71  HL 
Leon,  1  Tei.  260;  AnonymoM,  8  Stew.  667;  MnigroTe  p.  Vlckibnrg,  *c.  B.  B. 
228.  See  alio  Lewi.  cMcKWaln,  IS  Ohio.  Co..  60  MiM.  677;  Abbott  v.  Commo* 
847  r  Tmstee*.  &c.  e.  McCunghey,  2  Ohio,  wealth.  8  WatU,  617 ;  a.  c.  84  Am.  Dw. 
8t  162;  Hepburn  b.  Carta,  7  WatU,  800;  49!.  But  It  ii  well  laid  In  PenntylTaal* 
Schenley  v.  Commonwealth.  38  Penn.  9t.  that  before  a  itatute  ihould  be  oon»traed 
2B;  Bacon  b.  Callender,  6  Man.  808;  to  take  away  the  remedy  ft*  a  prior  in- 
Brwkett  d.  Norenwi.  1  Me.  02;  Raiaton  Jary,  It  ihonld  clearly  appear  tiiat  item- 
».  Lothain,  IB  Ind.  808 ;  White  School  braces  the  »ery  out.  Clialker  p.  Irea,  66 
Honie  V.  Poit,  3!  Conn  841 ;  Van  Rent-  PWm.  St.  81.  And  aee  Newiom  r.  Qie«i- 
•elaer  e.  Hayee,  19  N.  Y.  68;  Van  Reni-  wood,  4  Dreg.  119. 

■elacr  p.  Ball.  19  V.  T.  100 ;  Sedgwick  Co.         'See  cuf  cited  in  latt  note.    Alio 

V.  Bunker.  16  Kan.  408 ;  DanTille  b.  Pace.  Commonwealth  b.  Dnane.  1  Btnney,  801 ; 

25  Oratt  1,    Thm  It  may  gtre  a  legal  a.  o.  2  Am.  Deo.  497;  United  States  ». 

remedy  where  before  there  waa  only  one  Paasmore.  4  Dall.  872;  FatterMn  r.  Phll- 

in  equity.    BartlMt  p.  Lang,  3  Ala.  401.  brook,  9  Han.  161 ;  CoouDonwealth  *. 
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And  any  rule  or  reguUtion  in  tegard  to  the  remedj  which  doea 
not,  aoder  pretence  of  modifying  or  regulating  it,  take  avay  or 
impair  the  right  itaelf,  cannot  be  regarded  as  beyond  the  proper 
proTince  of  legislation.^ 

But  a  vested  right  of  action  is  property  in  the  same  sense  in 
which  tangible  things  are  property,  and  is  equally  protected 
against  arbitrary  interference.'  Where  it  springa  from  contract, 
or  from  the  principles  of  the  common  law,  it  is  not  competent  for 
the  legislature  to  take  it  away.'  And  every  man  is  entitled  to  a 
certain  remedy  in  the  law  for  all  wrongs  against  his  person  or  his 
property,  and  cannot  be  compelled  to  buy  justice,  or  to  submit  to 
conditions  not  imposed  upon  his  fellows  as  a  means  of  obtaining 
it.*     Nor  can  a  party  by  his  misconduct  so  forfeit  a  right  t^t 

Iknhmll,  11  Pick.  8G0 ;  Comnionwealth  equitable  title  to  Uaih,  of  which  the  legal 

B.  Kimball,   21  Bcic  873 ;    Uutans  v.  title  U  in  the  Stale,  i>  noder  tbe  Mme 

FMple,  22  N.  T.  96i  State  v.  Daler,  29  coDidtatioiMl  prot«ctiiHi   that  (ha  legal 

Good.  272;  Rathbun  o.  Wheeler,  29  lod.  title  would  be.     Wright  n.  Hawkini,  28 

601;    State    n.   Norwood,    12    Hd.   106;  Tez.  462.     Where  aa   iadiTiduat  it   al- 

Brtttol  V.  Superriion,  Ac.,  20  Mich.  96;  lowed  to  recoTer  a  lum  u  a  [ieii«]tj>,  the 

Sumner  v.  Miller,  Al  N.  C.  6B8.  right  maj  be  taken  awaj  at  auf  time  ba- 

'  Bee  ante,  pp.  •287->292;  Lennon  b.  fore  judgment.    Pierce  o.  Eimbalt,  9  Me. 

Mew  York,  56  N.  T.  301.  6i;  a.  o.  23  Am.  Dec.  587 ;  Oriental  Bank 

*  It  ii  not  incompetent,  howeTer,  to  v.  Freeze,  18  Me.  109 ;  Engle  i>.  Schnru,  I 

eompel  the  party  in*titutlng  a  (tilt  to  pa7  Mich.   160;    Confiacation  Caae*,  7  Wail, 

taxea  on  itte  legal  procsis  u  a  condition.  451 ;    Watbbnra    v.   Franklin,   86  Barb. 

BaniMm  v.  WiJiii,  7  Heiak.  36;  a.  o.  19  699;  Welch  e.  Wadtwonh,  80  Conn.  U9; 

Ant.  Rep.  004.  O'KMj  t>.  Attieiu  Hanuf.  Co,  86  Qa.  61 ; 

■  Daih  c.Tan  Kieeck,  7  Johni.177;  United  Sutei   e>.   Tynen,   11  Wall.  88; 

a.  0.  G  Am.  Dec  291 ;  Streubel  b.  Mil-  Chicago  t  Alton  R.  R.  Co.  b.  Adler,  66 

waokee  and  M.  R.  R.  Co.,  13  Wla.  67 ;  III  8M;  Van  Inwagen  v.  Cliicago,  ftl  lU. 

Ciwk  ».  Clark,  ION.  H.  380;  WeaterreU  31;  Lyon  i..  Moirfi,  15  Ga.  480;  port,  p. 

V.   Gregg.   12  N.    Y.  202;    Thornton  v.  'SSa      See    alio  Cnrti)   b;  Leavitt.   17 

Tniner,  11  Minn.  339 ;  Ward  v.  Barnard,  Barb.  809,  and  16  N.  Y.  Q ;  Colei  b.  Madi- 

1  Aik.  121:  Keilh  r.  Ware.  2  Tt.  174;  loa  County,  Bivne,  116;  a.  o.  12  Am. 

Lyman  v.  Mower,  2  Vt  617;  Kendall  v.  Dec.  161 ;  Fannelee  o.  Lawrence,  48  HI. 

Dodge,  8  Vt.  SCO;  State  v.  Aoditor,  &a,  381;  p<m(,  p.  •876-*37e.    The  Ugitiatur* 

tS  Mo.  287;  Oriffln  v.  Wilcox,  21  Ind.  may  leait  penaltieaaecming  toaconnt^. 

870;  NorrU  v.  Doniphan,  i  Met.  (Ky.)  Sute  o.  Baltimore,  &c.,R.  a  Co.,  12  Gill  & 

886;  TerriU  D.  Bankin,  2  Bu»h,458;  Wil-  J.  890;  a.  o.  SSAm.  Dec  817.     Whether 

liar  B.  Baltimore,  &c  Atiociation,  45  ^d.  daimiariilng  in  tort  are  protected  agatnit 

646.    An  act  of  the  Dominion  Parliamuil  State  legiilatlon  by  the  federal  CoiMtita- 

o(  Canada,  aunming  to  authoriie  a  rail-  tioa,  lee  State  d.  New  Orleaoa,  32  La. 

load  company  to  iune  bondi  in  ■nhititn-  An.   709 ;    Langford  d.   Fly,  7   Humph. 

tioD  for  other*  previooily  iuued,  and  at  686;  Parker  d.  Sarage,  6  Lea, 406;  OrU- 

alower  rate  of  intereit,  and  decUring  that  fln  b.  Wilcox,  31   Ind.  370;  Johnion  v. 

tba  lioldert  should  be  deemed  to  aiKnt,  Joim,  41  III.  142;  Draliman  t.  Stifel,  41 

wai  bold  void,  became  oppowd  to  the  Mo.  184,  t  8  Wall.  695. 
fmdamental  principle!  of  juttice.    Oeb-         *  Thiia,  a  peraon  cannot  be  precladed 

hati  V.  Bailroad  Co.,  17  Biaicli.  116.    An  tiy  tMt  oatha  from   maintaining  milt. 
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it  nia;^  be  taken  from  him  without  judicial  proceediogB  \a  vhich 
the  forfeiture  shall  be  declared  ia  due  form.  Forfeitures  of  rights 
and  property  cannot  be  adjudged  by  I^;ialative  act,  and  confisca- 
tioDS  without  a  judicial  bearing  after  due  notice  would  be  Toid  as 
not  being  due  process  of  law.'  Even  Congress,  it  has  been  held, 
has  no  power  to  protect  parties  assuming  to  act  under  the  author- 
ity of  the  general  government,  during  the  existence  of  a  civil  war, 
by  depriving  persons  illegally  arreated  by  them  of  all 
[*  868]     redress  iu  the  courts.*     *  And  if  the  l^islature  cannot 

McFaiUnd  e.  Batler,  8  Utmi.  116;  ante,  g»\  tuc  which  h^  been  paid  under  iii«- 

p.  ■280,  note.    Sm  pott,  pp.  *  9B&,  *  SKJ,  teit  to  •collector  of  the  ustioulivveDiw. 

note.  8m  aUd  Bctui  v.  WUker,  64  N.  C.  141. 

>  OriOn  V.  Hiion,  38  HiH.  424.     Bee  Nor  on  the  right  to  hare  a  void  tax  aale 

next  note.    Alio  Rlmi  b.  Fair,  24  Ark.  let  a«ide  be  made  conditional  on  the  pay- 

161;    Woodruff  o.  Bcruggi,  27  Ark.  M;  ment  of  the  Itlegal  tuc.     Wilaon  b.  Me- 

Uodgton  V.  Hillward,  3  Grant'i  Ca*.  406.  Senna,  62  HI.  43,  and  other  caae*  cited, 

Bnt  no  coDitltntlonai  principle  i>  Tlolat«d  poti,  pp.  •  388,  *  S69,  note.    The  cue  of 

b7  a  *letnte  wliich  allow*  JodgmeDt  to  be  Norrii  v.  Uoniphan,  4  Met.  (Kj.)  386,  may 

entered  up  againtt  a  defendant  who  has  properly  be  cited  in  this  connection.     It 

been  lerved  w\th  proeen,  nnleu  within  was  there  held  that  the  act  of  Congreea 

a  certain  nninber  i^  days  he  fliet  an  afll-  of  Jul/  IT,  1862,  "  to  mppreu  iniorreo- 

darit  of  menu.    Bunt  b.  Lncaa,  97  Haw.  Hon,  lo  paniih  treavoo  and  r«belUoD,  to 

401.  •eiie    and    conflicate    the    property    of 

*  GtiOn  ■>.  Wilcox,  SI  Ind.  870.    In  rebels,  and  for  other  pnrpoaes,"  in  so  ftr 

thb  case  tlie  act  of  Congreii  of  March  8,  at  it  undertook  to  antliorlie  the  conflsc*- 

1863,  which  proTided  "  that  any  order  of  tion  of  the  property  of  citiRna  as  a  pnn- 

the    IVeiident    or  under  his  authority,  ishmeut  for  treason  and  other  crinoes,  by 

made  at  any  timednring  the  eztstence  of  proceedings  inren  in  any  district  in  whidi 

the  present  rebellion,  shall  be  a  defence  tlie  property  might  be,  without  preaent- 

tn  all  courts,  to  any  action  orproMcntion,  ment  and  Indictment  by  a  grand  jury, 

cEtII  or  criminal,  pending  or  to  be  com-  without  arrett  or  lammons  of  tbe  owdw, 

menced,  for  any  search,  seiinre,  aireit,  or  and  upon  snch  evidence  of  his  guilt  only 

Iropriaonment,  made,  done,  or  committed,  as  would  be  proof  of  any  fact  in  admi- 

or  acts  omitted  to  be  doite,  under  and  by  ralty   or    rerenue    cases,   was  nnconstl- 

virtue  of  such  order,  or  under  color  of  any  tutlonal  and    roid,  and    therefore    that 

taw  of  Congress  "  was  held  to  be  qncon-  Congress  had  no  power  to  prohiUt  the 

stitDtional.    Tlie  same  decision  was  made  State  coarts  from  giring  the  owners  <rf 

in  Johnson  v.  Jones,  44  n.  142.     It  was  property  seised  the  relief  they  would  be 

saidin  the  first  of  these  cases  that  "this  entitled   to  under    the    Suie    laws.    A 

act  was  passed  to  deprive  the  citliens  of  statute  which  makes  a  constitutional  right 

all  redress  for  Illegal  arrests  and  imprlsoi>-  to  Tote  depend  npmi  an  ItnpoMible  cod- 

menls ;  it  was  not  needed  as  a  protection  dlCion   t«   roid.    Daries  v.  HcEeeby,  6 

(or  making  such  as  ara  legal,  because  the  Ven  860.     See  further,  State  v.  Suten,  6 

common  law  glres  ample  protection  for  Cold.  233;    Bison  d.  Parr,  24  Ark.  161; 

makinglegidarrest*  and  imprisonments."  Hodgson    v.    Millward,    8    Qrant,    406. 

And  it  may  be  added  that  those  acts  Where  no  express  power  of  removal  1* 

whichare  justified  by  military  or  martial  confcrred  on  the  execalire,  he  cannot 

Uw  are  equally  legal  with  those  Juittfled  declare  an  offlce  forfeited  Ibr  misbeha- 

by  the  common  law.     So  in  Hubbard  v.  vlor ;  bnt  the  forfeiture  rauit  be  declared 

Brainerd,  36  Conn.  663,  it  was  decided  io  judicial  proceedings.    Page  d.  Hardin, 

thatCongiesscoQldDottakeawayavested  8  B.  Monr.  048;   State  v.  Pritchard,  86 

right  lo  aiw  fiw  and  recover  back  an  Ule-  N.  J.  101.    The  le^Iatare  canDot  decUn 
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confiscate  property  or  rights,  neither  can  it  authorize  iudivid- 
uals  to  assume  at  their  option  powers  of  police,  which  they  may 
exercise  in  the  condenutation  and  sale  of  property  offending 
against  their  r^ulations,  or  for  the  satisfaction  of  their  cbargeB 
and  expenses  in  its  management  and  control,  rendered  or  in- 
cnrred  without  the  consent  of  its  owners.'  And  a  statute 
*  which  authorizes  a  party  to  seize  the  property  of  an-  [*  864] 
other,  without  process  or  warrant,  and  to  sell  it  without 
notification  to  the  owner,  for  the  punishment  of  a  private  tres- 
pass, and  in  order  to  enforce  a  penalty  against  the  owner,  can 
find  DO  justification  in  the  Constitution.* 

tbe  fbrfeitare  of  *□  offlcikl  uUiy  for  mla-  Dot  prtvite.  The  case,  howcTcr,  IovoWm 
condnct.  Ex  patu  TuUj,  4  Ark.  230;  more  than  the  uiDinption  of  conrrol, 
t.  c.  88  Am.  Dec  33.  Tbe  corporalkin,  or  ntlier  ita  vaiioiu 
'  The  log.drivlng  and  booming  cor-  ■.genti,  Tnmt  ol  neceiiitf  delennine  when 
pontioiM,  whii^li  were  aulhoriEed  to  be  the  cue  ariiee  Jaitifylng  interference; 
fMmed  under  ft  general  law  In  Micliigan,  andhaTingaiaumedpoHeMton,  it  aftMuea 
were  empowered,  whenever  log*  or  lum-  it«  own  charge* ;  and  baring  B»e«*ed 
ber  were  put  Into  iia*igBb1e  itream*  with-  them,  proceed*  to  *etl  the  inttperty  aeized 
oat  adequate  force  end  mean*  proTided  to  paj  them,  witii  the  added  expeme  of 
forpreTenlingobatractlon*,  totakecharge  inch  tale.  Theic  proceeding*  are  all  ex 
of  theiame,Bnd  canaeit  tobemn,driTen,  porta,  and  are  all  proceeding*  in  inciriuit. 
boomed,  Ac.,  at  the  owner'i  eipen*e ;  and  Their  T*lidlt7  matt  therefore  be  deter- 
it  ga*e  thamaUen  on  theanme  to  Mtia^  mined  by  the  rale*  applicable  to  *nch 
all  JD*t  and  reaaonable  charge*,  with  case*.  Except  In  thoee  caiec  where  pro- 
power  to  mH  the  propertj'  (br  thaw  seeding*  to  collect  the  public  revenue 
charge*  and  for  tbe  eipeniM  of  tale,  on  may  itand  upon  a  peculiar  footing  of 
notice,  either  *erTed  perwrnallj  on  the  their  own,  it  li  an  inflexible  principle  of 
owner,  or  poated  a*  therein  provided.  In  conttltutional  right  Ihat  no  penon  cmi 
Ame*  V.  fort  Huron  Log-DriTlng  and  iegallj  be  deveited  o(  hi*  property  witlt- 
Booming  Ca,  11  Mich.  IS9,  UT,  it  wa*  out  rvmuneration,  or  againit  hi«  will, 
held  that  the  power  which  thU  taw  a>-  anlen  he  1*  allowed  a  bearing  before  an 
aumed  to  confer  wai  In  the  nature  of  a  impartial  tribunal,  where  lie  may  contett 
public  office;  and  Campbell,  J.,  ttj»:  "It  tbe  claim  aetap  againit  him,  and  be  al- 
ia difflcolt  to  perceiie  b;  what  proceas  a  lowed  to  meet  it  nn  tite  law  and  (he  fact*, 
pobiio  ofllce  can  be  obtuned  or  exerdaed  When  hi*  properly  !■  wanted  in  qweu, 
witliont  either  election  or  appointment,  for  pnblic  parpoaei,  there  are  metliodi 
The  power*  of  goTemment  are  parcelled  auured  to  htm  whereby  lu  value  can  be 
out  by  the  Con*tltntlon,  which  certainly  aaoertaJned.  Where  a  debt  or  penalty  or 
contemplate*  aome  ofllciai  reapontiblMV-  fbrfeltare  may  be  *et  np  againit  him,  the 
£tery  officer  not  expieaaly  exempted  1*  determination  of  hia  liablUly  Iwcome*  a 
required  to  take  an  oath  of  office  aa  a  Jndicial  queatioa  ;  and  all  judicial  func- 
preliminary  to  diecharglng  Id*  dutiea.  tlon*  are  required  by  the  Conatiiution  lo 
It  la  ab*nrd  to  luppoie  that  any  official  be  eierclied  by  courta  of  Juatlce,  or  judl- 
powercan  exiit  in  any  perion  by  hiiown  dal  officer*  regaiarty  cho*en.  He  can 
a**nmplioD,orby  theemploymentof  lonw  only  Iw  reached  through  Ihe  forma  nf  taw 
other  private  peraon ;  and  *till  more  *o  to  upon  *  regnlar  hearing,  anlea*  he  ha*  by 
recngnice  in  *uch  an  aiaumption  a  power  contract  referred  Ihe  matter  to  another 
of  depriving  indiv Id oal*  of  their  property,  mode  of  detenni nation." 
And  it  I*  plain  that  the  eiercaae  of  auch  a  *  A  ttatale  of  New  Tork  authnrized 
power  i*  an  act  In  ita  nalnra  public  and  any  pnwm  to  take  into  hit  oaatody  and 
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Limitation  Lawt. 

Notwithstandiog  the  protectioD  which  the  law  gives  to  vested 
righto,  it  is  possible  for  a  party  to  debar  himself  of  the  right  to 

aasert  the  same  in  the  courts,  by  his  own  negligence  or 
["  865]    laches.    *  If  one  who  is  dispossessed  '*  be  negligent  for  a 

long  and  unreasonable  time,  the  law  refuses  afterwards 
to  lend  him  any  assistance  to  recover  the  possession  merely,  both 
to  punish  hia  neglect  (nam  leges  vigUafUibut,  non  dormientihtu 
tuicentunt),  and  also  becauBe  it  ia  presumed  that  the  supposed 
wrong-doer  has  in  such  a  length  of  time  procured  a  legal  title, 
otherwise  he  would  sooner  have  been  sued."  \  Statutes  of  limi- 
tation are  passed  which  fix  upon  a  reasonable  time  within  which 
a  party  is  permitted  to  bring  suit  for  the  recovery  of  his  rights, 
and  which,  on  failure  to  do  so,  establish  a  legal  presumption 
against  him  that  he  has  no  rights  in  the  premises.     Such  a  stat- 

pounBioQ  saj  anlniftl  which  might  b«  what  doea  not  belong  to  him  without  do- 

treapMiing  upon  hi*  landa,  and  gire  ait-  tic«  to  the  owner,  though  that  owner  ia 

rice  of  the  iciture  10  a  Jnitice  or  commu-  near  and  known ;   he  ii  allowed  to  cell, 

lioner  of  bighwiyi  of  the   town,  who  throng  the  interTentionof>tiofflcer,>nd 

should  proceed  to  cell  the  anlmil  after  without  even  the  form  of  jndiidal  pro- 

poat in g  notice.    Fromtlia  proceeds  of  the  ceedingi,  an  animal  in  which  he  haa  no 

tale,  the  ofScer  wai  to  retain  hi*  feee,  pay  intereat  by  way  eitlier  of  title,  mortgage, 

the  peraon   taking  up  the  animal  fifty  pledge,  or  lien ;  and  all  to  the  end  thai 

oenta,  and  abo  compensalioa  for  keeping  he  may  recelTe  compeniation  tbr  detain- 

it,  and  the  balance  to  the  owner,  if  be  ing  it  without  the  content  of  the  owner, 

(hould  claim  It  within  a  year.    In  Rock-  and  a  fee  of  fifty  centa  for  hi*  aerTicci 

well  e.  Nearing,  3fi  N.  Y.  807, 808,  Porttr,  a*  an  informer.    Ho  IcTiei  wiUioat  pro- 

J.,  laya  of  th^   italale:   "The   legiila-  cew,  coDdemn*  wilhoat  proof,  and  acll* 

ture  ha*  no  authority  either  to  deprive  without  exec  ntion.    And  hedittiagniahea 

tlw  citiaen  of  hi*  property  for  other  than  theae  proceeding*  from  thoae  in  diatrain- 

pnbLic  purpoHt,  or  to  authorlie  ita  aei-  ing  catlle  damage  fioManl,  which  are  al- 

Eore  without  proceai  or  warrant,  by  per-  waysremedial,  and  nnder  which  tbeparty 

•on*  other  tiuu  the  owner,  for  the  mere  1*  anthoriied  to  detain  the  proper^  in 

puniahment  of  a  prirate  treapaaa.    So  far  pledge  for  the  payment  of  hi*  damage*, 

a*  the  act  In  qneatlon  relate*  to  animala  Seealaooplnlonby  i^or^oRiJ-iinlheaame 

tretpauing  on  the  premiee*  of  the  oaptor,  caie,  pp.  S14-81T,  and  the  opinions  la  the 

the  proceeding*  It  authorize*   have  not  aoTeral  jndgea  in  Wynehamer  v.  People, 

■Ten  the  mocking  semblance  of  due  pro-  ISN.  T.dtl6,4t9,4Sl,and4aa.     Compare 

ceaa  of  law.      The  leizure  may  be  pri-  Campbell  v.  Erans.  46  N.  T.  B5d ;  Cook  e. 

vatelj  made;    the  party   making   it   ii  Gregg,  46  N.  Y.  439 ;  Orover  v.  Hockbi*, 

permitted  to  conceal  the  property  on  hia  26  Mich.  476;    Campau  v.  Langiey,  SS 

own  premiaes ;   he  is  protected,  though  Mii^,  4SI ;  a.  c.  33  Am.  Sep.  414. 
the  treipati  was  due  to  hia  own  connl-         >  8  Bl.  Con.  168;  Broom,  Legal  Hu> 

Vance  or  ne^ect ;  he  1*  paimlttad  to  take  Imt,  857. 
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ute  13  a  statute  of  repose.'  Evety  gOTernmeat  is  under  obliga- 
tion to  its  citizens  to  afford  them  all  needful  legal  remedies;'  but 
it  in  not  bound  t»  keep  its  courts  open  indefinitely  for  one  who 
ueglectB  or  refuses  to  apply  for  redress  until  it  may  &irly  be  pre- 
sumed that  the  means  by  which  the  other  party  might  disprove 
his  claim  are  lost  in  the  lapse  of  time.^ 

When  the  period  prescribed  by  statute  has  onoe  run,  bo  aa  to 
cut  off  the  remedy  nhich  one  might  hare  had  for  the  recovery  o{ 
property  in  the  possession  of  another,  the  title  to  the  property, 
irrespective  of  the  or^nal  right,  is  r^arded  in  the  law  as  vested 
in  the  possessdr,  who  is  entitled  to  the  same  protection  in  respect 
to  it  wiiich  the  owner  is  entitled  to  in  other  cases.  A  subsequent 
repeal  of  the  limitatioo  law  could  not  be  given  a  retroactive 
effect,  80  as  to  disturb  this  title.*  It  is  vested  as  completely  and 
perfectly,  and  is  as  safe  from  legislative  interference  as  it  would 
have  been  had  it  been  perfected  in  the  owner  by  grant,  or  by  any 
species  of  assurance.* 

>  Svch  a  ittitnle  »u  tormetiy  coo-  Fariih  v.  EagOT.lS  Wli.  6S2i  Bigs'*  Ap- 

■tnied   with   atrictneH,  and  the  defence  peal,48Penn.Bt.612i  Leflliiftwell v. War- 

onder  it  wt*  looked  upon  ai  nncontdon-  ren,  3  Black,  609.    See  eaiei  cited  In  nest 

able,  and  not  favored ;    but  Hr.  Justice  note. 

Sloiy  bu  well  taid,   it  hai  often  been         *  Althongh  there  ia    eontrovenj  on 

matter  of  regret  in  modem  timet  that  the  ibit  point,  we  con*lder  Uie  text  folly  war- 

dediioni  liad  not  proceeded  apon  princi-  ranted  by  the  fallowing  cues :  Holden  v. 

Idea  better  adapted   to  carry  iota  eflect  Jamei,  11  Hara.  896;  Wright  n.  Oakley, 

tbe  teal  objecta  of  the  atatnte;  that  In-  0  Met.  400;  Lewia  c.  Webb,  &  He.  836; 

(lead  of  being  Tlewed  in  ma  uifarorable  Atkinaon  v.  Dunlep,  GO  He.  Ill ;  Davia 

light  ai  an  unjaat  and  dlacredimble  de-  c.  Minor,  2  MiH.  183 ;  s.  a  28  Am.  Dec. 

hnce, ItbadnotrecelTedancbanpportai  826;  HIcka  v.  Steiglemaa,  W Hiti.  877; 

woDid  hare  made  it  what  it  waa  intended  Knox  v.  CieTelaiid,18Wi*.S45;  Bpreckcr 

10  be,  emphadcally  a  itatate  of  repoM.  c  Wakeley,  11  WI*.  482;  PleaaanU  ■>. 

It  it  a  wiM  and  beneflcUl  law,  not  de-  Rohrer,  17  Wit.  677 ;  Hoor  *.  Lace,  3S 

tlgned  merely  to  rsiie  a  pretnmptlon  of  Peon.  St.  360;  Morton  o.  Sbarkey,  Mo- 

paymentofa  jnatdebtfron  lapeeoftime,  Cahon,   113;  McElnney  v.   Springer,  8 

but  to  affoid  eecuity  againtt  tUle  de-  Blttckf.  GOO ;  Bradford  v.  Brookt,  2  Aik. 

manda  after  the  troe  ttale  (rf  tiie  trane-  3S4 ;    b.  o.  10  Am.  Dea  TIB ;    Sdpp  e. 

action  mty  have  been  forgotten,  or  be  Brown,  2  Ind,  047 ;  Briggi  v.  Hobbard, 

incapable  of  explanation  by  reotOD  of  tbe  19  Vt  86i    Wire*  v.  Farr,  36  Vt.  41; 

death  or  removal  of  witaeiaei.    Bell  s.  Woart  v.  Winnlck,  B  N.  H.  478;  B.  o.  14 

HorrUon,  1  Fat.  801,  38a    See  Lefflog-  Am.  Dec.  884;  Bockport  i^  Walden,  64 

vrell  e.  Warren,  2  Black,  699;    Tidl  c.  N.  H.107;  a.  o.  M  Am.  Bep.  181 ;  Thomp- 

Wright,  87  Mich.  93.  ton  «.  Caldwell,  8  Ut.  1ST ;  Conch  «.  Mo- 

*  CaU  V.  Bagger,  8  Meat.  428.  Kee,  6  Ark.  406;  Beynoldt  e.  Baker,  t 
■  Beal  V.  Naton,  14  Me.  844;  BeB  v.  Cold.  221;  Trim  c.  McPhertim,  T  Cold. 

Honiton,  1  Pet.  861 ;  Bteama  n.  Oittinga,  10 ;  Girdner  ■>.  Stephen*,  I  Heitk.  280 ; 

28  DL  387 ;  Sute  v.  Jonet,  21  Hd.  432.  a.  o.  2  Am.  Rep.  TOO;  Taney  b.  Taney,  6 

*  Brent  ■>.  Chapman,  6  Craooh,  8G8;  Helik.  863;  a.  o.  18  Am.  Bep.  6;  Brad- 
NawtV*  Adm'np.Bbker,8H.ftH.6T{  fcnl*.  SUw'tBx'ra,  UPU-SSB;  s.  s.? 
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AM  limitation  la'ws,  however,  must  proceed  on  the  theory  that 
the  party,  by  lapse  of  time  and  omissioDS  on  his  part,  has  forfeit«d 

his  right  to  assert  his  title  in  the  law.^  Where  they  re- 
[*  866]    late  to  '  property,  it  seems  not  to  be  essential  that  the 

adverse  daimaot  should  be  in  aotaal  possession ;  *  but 
one  who  is  himself  in  the  legal  enjoyment  of  his  property  cannot 
have  his  rights  therein  forfeited  to  another,  for  failure  to  bring 
suit  against  that  other  within  a  time  specified  to  test  the  validity 
of  a  oloim  which  the  latter  asserta,  bat  takes  no  steps  to  enforce. 
It  has  consequently  been  held  that  a  statute  which,  after  a  lapse 
of  five  years,  makes  a  recorded  deed  purporting  to  be  executed 
under  a  statatory  power  conclusive  evidence  of  a  good  title,  could 
not  be  valid  as  a  limitation  law  against  the  original  owner  in  pos- 
session of  the  land.  limitation  laws  cannot  compel  a  resort  to 
legal  proceedings  by  one  who  is  already  in  the  complete  enjoy- 
ment of  all  he  claims." 

Am.  Sep.  289;  Lockhute.Hotn.lWomli,  Vk-lSS;  1.0.  0  Am.  B«p.  ZTO;  Bender  p. 

028 ;  HorbMh  c.  Miller,  4  Neb.  31 ;  Pit-  Crawford,  88  Tex.  745;  b.  c.  T  Am.  Rep. 

nun  B.  Bamp,  6  Oreg.  17 ;  Tlioinpwn  o.  370 ;   PeansU  o.  Kenmn,  79  N.  C.  472 ; 

Rrad,  41  lows,  48 ;  Refonned  Church  n.  B.  a.  38  Am.  Rep.  886. 

ScliDolcrtft,  06  N.  T.  181.    In  wme  cue*  i  8teut»  r.  OJttingi,  28  lU.  387.  pa- 

wa  inclinalion  hu  been  mnnifeited  to  dia-  Walloer,  J. ;  Stnrgei  >.  Cruwnitubicld,  4 

llDKUUh  between  the  cue  of  property  ad-  Wheat  199,  907,  pcf  iianhaU.  Ch.  J. ; 

fvnely  potMoed,  and  a  claim  not  en-  Pearce  v.  Patton,  7  B.  Honr.  163 ;  GriSn 

forced;  and  while  it  li  cmceded  that  the  i'.McSenile,TOa.l68;ColmaiiB.  Holmea, 

title  to  the  prapertr  cannot  be  dtatarfaed  44  Ala.  194. 

after  the  itatate  hu  ran.  It  ii  held  that  *  SlMnu  v.  Oittlnga,  28  HI.  SS7 ;  Hill 
the  claim,  nnder  new  Icgielation,  maj  atlU  v.  Kiicke,  U  WU.  442. 
be  enfhroed;  the  iCatote  of  llrailaiion*  *  Gmeebeck  v.  Seeley,  18  Mich.  829. 
pertaining  to  the  remedy  tmXj,  and  not  In  Caee  p.  Dean,  18  Uich.  13,  It  waa  held 
barring  the  right  8a  It  wai  held  in  that  Ihli  atslnte  ooald  not  be  enloroed  a* 
Jonea  v.  Jonei,  18  Ala.  S48,  where  the  a  limitation  law  In  facor  of  the  part/  in 
remedy  on  the  claim  In  diipnle  had  been  poeieuioa,  inaamnch  a*  it  did  not  pro- 
barred  t^  the  Btatnte  of  another  State  caed  on  the  idea  of  limiting  t)>e  Udm  fcr 
where  the  debtor  then  reiided.  And  lee  bringing  rait,  but  by  a  concloiiTe  rale  of 
Bentinvk  «.  Franklin,  38  Tei.  4G8.  Bat  eTideoce  «oU|tht  to  pan  over  the  property 
tbli  latt^mentioned  doctrine  ii  rejected  in  to  the  ctiUmaat  under  the  atatntory  Mile 
an  opinion  of  mnch  force  by  Dtxoa.Ch.  J.,  Id  all  caem,  ineipective  of  poeaenioo. 
in  Brawn  •>.  Parker,  86  Wit.  21, 28.  And  Bee  alio  Baker  r.  Kelly,  11  Minn.  480 ; 
tee  Rockport  v.  Walden,  H  K.  H.  167 ;  Rldridge  p.  Knehl,  27  Iowa,  160,  17a 
B.  D.  ao  Am.  Rep.  181 ;  McHerty  e.  Hoc^  The  caM  of  LcfflngweU  r.  Warren,  2 
riton,  92  Ho.  140 ;  Goodman  t.  Mooki.  8  Black,  609,  it  caMrn.  That  caae  fidlowt 
Port.  (Ala.)  84 ;  Harriion  v.  Stacy,  6  Rob.  Wlacontin  dediioni.  In  the  leading  cai* 
(La.)  16;  Baker  «.  Stonebraker'i  Adm'r,  of  Hill  n.  Rricke,  11  Wia.  442,  tlie  bolder 
S6  Ho.  338;  Slielby  s.  Ony,  II  Wheat  oftbaoriginal  title  waa  not  InpoMeatioa; 
861.  But  the  itatate  of  limltMioat  may  and  what  waa  decided  wae  that  it  wae 
be  BUipended  for  a  period  at  to  demanda  not  necoiiary  for  the  holder  of  the  tax 
not  already  barred.  Wardlav  ■.  Boanrd,  title  to  be  in  poaicatlon  In  order  to  claim 
16  Rieli.  168 ;  Capcrtaa  &  UaRui,  4  W.  the  benefit  of  ibe  itatnte ;   cjectmeiU 
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All  titatntes  of  limitation,  also,  mast  proceed  on  the  idea  that 
the  patty  has  full  opportunity  afforded  him  to  try  his  right  in  the 
courts.  A  Btatute  could  not  bar  the  existing  r^ht  of  claimanta 
without  affording  this  opportunity :  if  it  should  attempt  to  do  so, 
it  would  be  not  a  statute  of  limitations,  but  an  unlawful  attempt 
to  extinguish  rights  arbitrarily,  whatever  might  be  the  purport  of 
its  provisions.  It  is  essential  that  such  statutes  allow  a  reason- 
able time  after  they  take  effect  for  the  commencement  of  suits 
upon  existing  causes  of  action ;  ^  though  what  shall  be  considered 
a  reasonable  time  must  be  settled  by  the  judgment  of  the  legia* 
lature  and  the  courts  will  not  inquire  into  the  wisdom 
of  *  its  decision  in  establishiDg  the  period  of  legal  bar,  [*  367] 
unless  the  time  allowed  is  manifestly  so  insufBcieot  that 
the  statute  becomes  a  denial  of  justice.' 

«g»iiiat  ■  cUliranC  babif  pemitMd  bj  •Utnte  Khich  oalf  >Uow«d  thirty  dayi  ia 
law  when  the  Undt  wct«  uDOocapled.  whicb  to  bring  action  on  «n  exutioff  de- 
See  U*o  Barrett  d.  Holme*,  102  U.  S.  661.  mand  wu  nnreuonable  and  Toid.  And 
Thia  drcoiTiitance  of  poMcidon  or  want  aee  whM  it  nid  in  Aold  n.  Batcher,  i 
of  poH«MloaiatLe  penoD  who«e  right  U  KatL  136.  Compara  Da*idiOD  v.  Law- 
to  be  extinguiBlied  wcmi  to  u«  of  vital  rmce,  4D  Ga.  836 ;  Kimbro  n.  Bank  o(  Fnl- 
Importance.  How  can  a  loan  Jnitty  be  ton,  49  Oa.  419.  In  Terry  v.  Anderwni, 
held  voilij  of  laohei  in  not  ateertiDg  06  U.  8.  428,  a  itMnte  wltich  ai  to  the 
elainii  to  property,  when  he  already  poa-  demand  raed  apon  limited  the  time  to 
MMet  and  enjoyi  the  property !  The  old  ten  and  a  half  month*  wat  held  not  no- 
■tazbn  !a,  "  That  which  waa  origlnallr  reuooabln.  In  Krone  v.  Krone,  87  Micb. 
T<rid  cannot  by  mere  lapie  of  time  be  SOS,  the  limitation  which  wat  aoppcarted 
made  TaLd ; "  and  if  a  roid  claim  by  wm  to  one  year  where  tlie  general  law 
force  of  an  act  oTlimitatloB  can  ripen  into  gare  eix.  In  Fereleea  v.  Watertown,  S 
■  concluira  title  a«  agaiott  the  owner  Bl**.  79^  Judge  Haphiu,  U.  S.  Diatikt 
in  poaaeiBon,  the  policy  underiying  tbat  Judge,  decided  that  a  limitation  of  one 
•pecie*  of  legi*lation  ma*t  be  umething  year  for  bringing  inita  on  municipal  ee- 
beyond  what  ha*  been  geoendly  rap-  enrltlet  of  a  daai  geiwrally  told  abfOttd 
poaed.  wat  unreatonable  and  Told.  Bat  a  etat- 
I  So  held  of  a  ttatnle  which  took  ef-  nte  giring  a  new  remedy  against  a  rall- 
fect  tome  mmithe  after  itt  pataage,  and  road  oooipany  for  an  injury,  may  limit  te 
which.lnllaoperationnponcertainclaue*  a  ihort  time,  t.  g.  tiz  montht,  the  time 
i>feMet,wonfdhaTeextIngniriiedBdTene  fbr  brining  talt  O'Bannoa  e.  Loni» 
dalmi  tmleu  aiterted  by  leit  before  the  rllle,  &a  R.  B.  Co„  B  Both,  S48.  So  the 
act  took  eflect  Price  v.  HopUn,  IS  Mich,  remedy  by  nilt  againat  tlockholdert  fbr 
SIS.  See  abo  CaU  e.  Bagger,  B  Mate,  oorpmatie  debet,  ft  it  beld.  may  be  limited 
423;  Proprietor!,  &e.  p.  Laboree,  2  He.  to  one  year.  Adamion  o.  Darii,  47  Ho. 
9M;  Society,  CcD.  Wheeler,  3 Gail.  Ml;  aoa  It  y  alway*  oompetent  to  extend 
Blackford  e.  Fd^  1  Blackfl  86 ;  Thorn-  the  time  for  tHinging  tnit  before  it  hat 
ton  R  Turner,  11  Minn.  886 ;  8Ute  e,  n^red.  Keith  e.  Keith,  28  Kan.  27. 
Heetenger,  SI7  HInn.  111»;  Otbom  v.  ■  Steamttr.Oittlngt.ZSIII.SS?:  CWe. 
JaiiM^  17  Wit.  678 ;  Uorton  e.  Bharkey,  Bagger.  8  HaM.  ^3 ;  Smidi  w.  Morriaou, 
HcCabon  (Kan.l,  118 ;  Beiry  v.  BanadelL  23  Ph^  4>0;  Prk*  «.  Hopkin,  18  Mich. 
«Het  (Ky.)292;  Lndwig  p.  Stewart,32  SIS;  DeHate>.Newton,81Ind.210.  Bu 
Mch.  37 ;  Bart  b.  Boetwick,  14  Fla.  162.  tee  Berry  e.  Ranidell,  4  Met  (Ky.)  2P2l 
Li  the  em*  lait  cited  it  wae  betd  that  a  It  majr  be  iMiaAad  btn,  Ibat  itatotN 
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AlteratioTU  in  the  Rule*  of  Evidence. 

It  must  also  be  evident  that  a  right  to  have  one't  cordroverne* 
determined  hy  existing  rvlet  of  evidence  ianota  vetted  r^Kt.  These 
rules  pertain  to  the  remedies  which  the  State  provides  for  its  citi- 
zens ;  and  geDerallj  in  legal  contemplation  they  neither  enter  into 
and  constitute  a  part  of  any  contract,  nor  can  be  regarded  as  being 
of  the  essence  of  any  right  which  a  party  may  seek  to  enforce. 
Like  other  rules  affecting  the  remedy,  they  must  therefore  at  all 
times  be  subject  to  modificaUon  and  control  by  the  legislature  ;  ^ 
and  the  changes  which  are  enacted  may  lawfully  be  made  appli- 
cable to  existing  causes  of  action,  even  in  those  States  in  which 
retrospective  laws  are  forbidden.  For  the  law  as  changed  would 
only  prescribe  rules  for  presenting  the  evidence  in  le^  contro- 
versies in  the  future  ;  and  it  could  not  therefore  be  called  retro- 
spective even  though  some  of  the  controversies  upon  which  it 
may  act  were  in  progress  before.  It  has  accordingly  been  held 
in  New  Hampshire  that  a  statute  which  removed  the  disqualifica- 
tion of  interest,  and  allowed  parties  in  suits  to  testify,  might  law- 
fuUj  apply  to  existing  causes  of  action.'  So  may  a  statute  which 
modifies  the  common-law  rule  excluding  parol  evidence  to  vary 
the  terms  of  a  written  contract;^  and  a  statute  making  the  pro- 
test of  a  promissory  note  evidence  of  the  ^ts  therein  stated.* 
These  and  the  like  cases  will  sufficiently  illustrate  the  general 
rule,  that  the  whole  subject  is  under  the  control  of  the  legislature, 
which  prescribes  such  rules  for  the  trial  and  determination  as  well 
of  existing  as  of  future  rights  and  controversies  as  in  its  judgment 
will  most  completely  subserve  the  ends  of  justice.* 

irf  UmiUtiDD  do  Dot  applr  to  the  St>le  89 ;  Commonwealth  b.  Williamt,  S  Gray, 

nnleu  the;  M  provide  expreulj.     Gibwm  1;    Hickox  r.  TkHidui,  88   B«rb.  008; 

■.  Chotewi.  18W«!l.  92.    And  SUte  lim-  Webbd.Den.lTHow.STSj  Pratto.  Jones, 

Itstion  Uwe  do  not  apply  to  the  UuiWd  26  Vt  80a    See  ante,  p.  "asa  kad  note. 
SUitea.    United  SUtet  r.  H*«r,  3  Hu.         *  Rich  t.  Flmde™,  89  N.  H.  SU4.    A 

811 ;    People  v.   Gilbert,  IB  Johm.   227.  tctj  fall  tnd  MtirfMtory  exuuination  of 

And  it  bM  been  held  that  the  right  to  the  whole  lubject  will  be  foand  in  thi« 

niainMin  a  public  nnlMnce  cannot  bo  ao-  tsua.    To  th«  tame  effect  i*  Sonthwicic  v. 

quired  under  the  ilatute.    SUta  e.  Frank-  Bouthwick,  49  N.  T.  610.    And  aee  Cowan 

lin  Fall)  Co.,  49  N.  H.  240.  d.  BfeCatchen,  48  Miu.  SOT ;  Carothen  *. 

1  Kendall  i>.  Kiniiston.  6  Haat.  C24;  Bnrlj,  41  Miw.  Tl. 
Oplen  D.  Sannden,  IS  Wheat.  213,  349;         *  Gibb*  v.  Gale,  7  Md.  76. 
per  MarAall,  Ch,  J. ;  Falei  v.  Wadaworth,         *  Falei  n.  Wadaworth,  23  Me.  668, 
S&H«.  668;  Eamej  v.  Paiday,  18  Iowa,        *  Pet  UmtkaU,  Ch.  J.,  in  Ogden  v. 
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*  A  atrong  instaDce  in  iUustiatios  of  legislative  control  [*  368] 
over  evidence  will  be  found  in  the  laws  of  some  of  the 
States  in  regard  to  conveyances  of  lands  upon  sales  to  satdsfy 
delinquent  taxes.  Independent  of  special  statutory  rule  on  the 
subject,  such  conveyances  would  not  be  evidence  of  title.  They 
are  executed  under  a  statutory  power ;  and  it  devolves  upon  the 
claimant  under  them  to  show  that  the  sucoeasive  steps  which 
uuder  the  statute  lead  to  such  conveyance  have  been  taken.  But 
it  cannot  be  doubted  that  this  rule  may  be  so  changed  as  to  make 
a  tax-deed  prima  fade  evidence  that  all  the  proceedings  have 
been  regular,  and  that  the  purchaser  has  acquired  under  them  a 
complete  title.^  The  burden  of  proof  is  thereby  changed  from 
one  party  to  the  other ;  the  l^al  presumption  which  the  statute 
creates  in  favor  of  the  purchaser  being  sufficient,  in  connection 
with  the  deed,  to  establish  bis  case,  unless  it  is  overcome  by 
countervaibug  testimony.  Statutes  making  defective  records 
evidence  of  valid  conveyances  are  of  a  similar  nature ;  and  these 
usually,  perhaps  always,  have  reference  to  records  before  made, 
and  provide  for  making  them  competent  evidence  where  before 
they  were  merely  void.'  But  they  divest  no  title,  and  are  not 
even  retrospective  in  character.  They  merely  establish  what  the 
l^slature  regards  as  a  reasonable  and  just  rule  for  the  presen- 
tation by  the  parties  of  their  rights  before  the  courts  in  the 
future. 

But  there  are  fixed  bounds  to  the  power  of  the  legislature  over 
thid  subject  which  cannot  be  exceeded.  As  to  what  shall  be  evi- 
dence, and  which  party  shall  assume  the  burden  of  proof  in  civil 
cases,  ite  authority  is  practically  unrestricted,  so  long  as  its  regu- 
lations are  impartial  and  uniform ;  but  it  has  no  power  to  estab- 
lish rules  which,  under  pretence  of  regulating  the  presentation  of 
evidence,  go  so  far  as  alt<^ether  to  preclude  a  party  from  exhibit- 
ing his  rights.  Except  in  those  cases  which  fall  within  the  famil- 
iar doctrine  of  estoppel  at  the  common  law,  or  other  cases  resting 

S&nDden,  12  Wbeat  SIS,  249 ;  Webb  v.  berg  e.  Rogen,  0  Hlch.  SSZ ;  Lnnuden  a. 

Den,  17  How.  676;  DelkpUine  v.  Cook,  7  Crow,  10  WU.  282;  I*My  v.  DaTii,  4 

Wii.  44 ;   Kendill  b,  Kbgiton,  G  Haw.  Mich.  140 ;  Wright ».  Dunham,  13  Mich. 

624 :  Towler  v.  Chattertop,  0  Bing.  268 ;  414 ;  Abbott  n.  Lindenbower,  42  Ho.  162 ; 

HimmelniBii  c.  CarpenUer,  47  Cal.  42.  s.  o.  46  Ho.  391.     Tbe  rule  once  ettib- 

>  Rand  f.  Ballon,  12  N.  T,  Ml ;  Forbei  )l«b«d  ttaj  be  aboliihed,  eTen  m  to  ei- 

r. Balicj, 26 K.Y. 68 ;  Delaplaine B.Cook,  litlngdeeda.    Hickoiit.TaUnuD.SSBalb. 

T  Wit.  44 ;  Allen  c.  Annitrong,  16  Iowa,  608. 
MB;  Adama  r.  Beale,  19  Iowa,  61;  Am-        *  6m  Webb  v.  Den,  17  How.  676. 
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QpOD  the  like  leasooB,  it  would  not,  we  apprehend,  be  in  the  pown 
of  the  legislature  to  deolare  that  a  partieular  item  of  evidence 
should  preclude  a  party  from  establishing  his  rights  in  opposition 

to  it.  Id  judicial  investigationfl  the  law  of  the  land  re- 
[*  869]    quires  an  opportonit;  for  a  trial ;  ^  and  there  *  can  be  no 

trial  if  only  one  party  is  sufifered  to  produce  his  proofo. 
The  most  formal  conveyance  may  be  a  fraud  or  a  foigery ;  pnblio 
o£5ceT8  may  connive  with  roguea  to  rob  the  citizen  of  his  prop- 
erty ;  witnesses  may  testify  or  officers  certify  falsely,  and  records 
may  be  collaeively  manu&ctured  for  dishonest  pnrpoaea;  and  that 
legislation  which  would  preclude  the  fraud  or  wroi^  being  shown, 
and  deprive  the  party  wronged  of  all  remedy,  has  no  justifica- 
tion in  the  principles  of  natural  jiistioe  or  of  constitutional  law. 
A  statute,  therefore,  which  should  make  a  tax-deed  conclusive 
evidence  of  a  complete  title,  and  preclude  the  owner  of  the 
ordinal  title  frota  showing  its  invalidity,  would  be  void,  because 
being  not  a  law  regulating  evidence,  but  an  unconstitutional  con- 
fiscation of  property.'     And  a  statute  which  should  moke  the 


ST  III.  82 i  mtt,  p.*S6%  note;  pM(,  pp.  Conwaj  b.  Ckble.ST  01.88;  Hirtc.  Heo- 
•3S3-883  uii  BoUt.  Aenoa,  17  Mich. 216;  Wilson  b.  HcEenDm, 
*  Groeibeck  t.  Seel«r,  18  Ulch.  829;  52111.48;  Becds. Tyler, 56  III.  288;  Dean 
Cmm  r.  Dean,  IS  Hich.  13;  Wblte  s.  e.BoTchwniiN,  SOWii.SBO.  BalittMmt 
Fl7iin,23Ind.46;  Corbmc.  Hill.21  Iowa,  that  If  the  tax  purch««er  hM  paid  taiaa 
70 ;  Abbott  c.  Iiindenbower,  42  Mo.  1S2 ;  and  made  improTementa,  the  pay  menl  for 
■.  0. 40  Mo.  291.  And  tee  the  weU-rea-  theie  ma/  be  made  a  conditioo  precedent 
toned  caie  of  McCreadj  ■.  Bexton,  29  to  a  txiit  ia  ejectment  againit  bim.  Pop* 
Iowa,  866 ;  Little  Bock,  Ac.  R.  R.  Co.  v.  v.  Macon,  23  Ark.  644.  In  Wright  r.  Cra- 
P*7oe,  33  Ark.  816 ;  a.  o.  34  Am.  Rep.  dleUngh,  8  Ner.  841,  840,  Btaitf,  Ch.  1., 
S6.  Alto  Wright  T.  Cmdkbangh,  8  Nar.  laji :  "  We  apprehend  that  it  ii  b^ond 
841.  At  to  how  fkr  the  legitlature  may  the  power  of  the  legitlatnre  to  reatrain  a 
make  the  Ux^deed  conduilve  eTidence  defendant  In  any  tnit  from  letting  op  a 
that  mere  Irregularitiet  bare  not  inter-  good  defence  to  an  action  againal  Um. 
TKied  in  the  proceedingi,  tee  Smith  ■.  The  legiilahit«ooold  not  directly  take  tbe 
QeTeUnd,  17  Wii.  &HI;  Allen  t>.  Arm-  property  of  A.  to  pay  the  taxea  of  B, 
■trong,  16  Iowa,  608.  Undoubtedly  the  Neither  can  It  Indirectly  do  to  by  depriv- 
legitUture  may  dlipenae  with  mare  mat-  ing  A.  of  the  right  of  tatting  np  In  bia 
ten  of  form  In  the  proceedings  at  well  antwer  that  hit  separate  property  hat 
after  they  bare  taken  place  ai  before ;  bnt  been  jointly  ateeated  with  that  of  B.,  and 
thii  it  quite  a  different  thing  from  mak-  auertlng  hit  right  to  pay  hit  own  taxea 
log  tax-deedi  conclntive  on  polnti  mate-  wittiout  being  incumhered  with  thnie  of 
rial  to  the  interett  of  tlie  proper^  owner.  B.  .  .  .  Due  pracatt  of  l«w  not  only  re- 
See  farther,  Wantlan  v.  White,  16  Ind.  qnliet  that  a  party  thall  be  {Mnperiy 
470;  People  v.  Mitchell,  46  Barb.  212;  l>r«ughl  into  court.but  that  he  thall  have 
HoCready  n,  Saxton.mpra.  Ititnotcom-  the  oppMtunlty  when  in  court  to  eatab- 
pelent  for  the  legitlature  to  compel  an  lith  any  fact  which,  according  to  tlM 
ownar  <tf  laad  to  mdeem  U  from  a  Toid  wage*  of  tbe  oomraon  law  or  the  praft 
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certifioate  or  opinioQ  of  an  officer  coocIuuTe  evidence  of  the  ille- 
gality of  an  existit^  oontraot  would  be  equally  nugatory;*  though 
perhaps  if  parties  should  enter  into  a  contract  in  view  of  such 
a  statute  then  existing,  its  provisions  might  properly  be  regarded 
as  assented  to  and  incorporated  in  their  contract,  and  therefore 
binding  upon  them.* 


JUtrotpective  Lawi, 

Regarding  the  circnmetances  under  which  a  man  may  be  said 
to  have  a  vested  right  to  a  defence  against  a  demand  made  by 
another,  it  is  somewhat  difficult  to  lay  down  a  comprehensive 
rule  which  the  authorities  will  justify.    It  is  certain  that  he  who 
has  satisfied  a  demand  cannot  have  it  revived  against  him,  and  he 
who  has  become  released  from  a  demand  by  the  operation  of  the 
statute  of  limitations  is  equally  protected.*     In  both  cases  the 
demand  is  gone,  and  to  restore  it  would  be  to  create  a  new  con-  i 
tract  for  the  parties,  —  a  thing  quite  beyond  the  power  of  l^isla-  i 
tion.*     So  he  who  was  never  bound,  either  legally  or  equitably,  { 
cannot  have  a  demand  created  against  him  by  mere  legislative 
enactment.'    But  there  are  many  cases  in  which,  by  existing  laws, 
defences  based  upon  mere  informalities  are  allowed  in  suits  upon 
contracts,  or  in  respect  to  legal  proceedings,  in  some  of  which  a 

lIoD(  of  the  conttiMdon,  would  be  a  pro-  i«ipoD«IUe  tor  the  coraner'i  loqDMt  and 

tectioa  tohiin  or  hiiprt^iertj."    8e«Tv  bnrul  of  pertont  d/lag  on  the  cart,  or 

Ira'  D.  Uilcf ,  6  Ean.  498 ;  «.  o.  7  Am.  Bep.  klUcd  by  coUiiion  or  other  accident  occoiv 

ftCiS.  ring  to  the  can,  &c,  IneapecdTa  of  KOf 

1  TotiDg  V.  BeaTdtlsT'  H  P^B*.  VS.  wroag  or  iwgligeDCe  of  tbe  companr  ot 

An  act  to  aathorlia  peraoni  wboM  theep  iti  wrranli.    In  Atcbiaon,  Ac.  R.  R.  Co. 

ars  kilted  bj  dogi,  to  preeeat  their  cUim  o.  Bat^,  6  N«b.  ST ;  ■.  □.  S9  Am.  Rep.  SCO, 

tn  the  lelectmen  of  the  town  Ibr  allowaitoe  It  U  held  Incompetent  to  make  a  railroad 

and  p«7m«iit  by  the  town,  and  glTing  the  oompanj  liaUe  to  doable  tbe  Talne  at 

town  i^ter  payment  an  actton  asaintt  the  itoidc  aoddenlaUy  fatjured  or  dcMrayed  do 

owner  of  the  dog  for  tbe  amowit  to  paid,  tbe  nUlroad  track. 

le  TMd,  ••  taking  awaj  trial  bf  jury,  and  *  In  Hedfbrd  a.  Learned,  18  Maw  S16. 
•a  aDthoriiing  the  Mlcctmen  to  paai  opoa  it  wai  held  that  where  a  paapcr  bad  re- 
one's  right*  without  girlng  him  an  oppor-  ceired  eapport  from  tbe  pariih,  to  which 
tnui^  to  be  heard.  Eait  Kingiton  v.  bjlawhewasealitled,aiub«equent  legia- 
Towle,  i&  H.  H.  67 ;  a.  o.  3  Am.  Bep.  1T4.  latiTc  act  could  not  make  him  liable  by 

*  8c«piut,  p.*403,  oote.  tutt  to  reftind  tbe  eoat  of  the  Espport. 
■  JrA,p.  'See,  note,  and  caaea  dted.  Tbli caae  waa  approred  and  fbllowed  in 

*  Albertton  b.  I^ndon,  42  Conn.  209:  People  e.  Snperrieon  of   Colnmbia,  48 
Ohio  &  M.  R.  R.  Co.  V.  I^ckay,  78  IlL  66.  N.  Y.  ISO.     See  oXc.  p.  •362  and  note  j 
In  thli  lait  caM  it  wa«  decided  not  to  be  Towle  v.  Eaitwn  B.  B.,  18  N.  H.  617. 
RMnpelcnt  to  make  a  railroad  company 
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regard  to  snbstaatial  justice  would  vairant  the  legislature  in 
interfering  to  take  away  the  defence  if  it  possesses  the  power 

to  do  so. 
[*  S70]       *  Id  regard  to  these  cases,  we  think  investigatioD  of 

the  authorities  will  show  that  a  party  ha$  no  vested  right 
in  a  d^ence  bated  upon  an  informality  not  afftctxng  hi$  ivbttantial 
equitiei.  And  this  brings  us  to  a  particular  examination  of  a 
class  of  statutes  which  is  constantly  coining  under  the  considerar 
tion  of  the  courts,  and  which  are  known  as  retrotpective  lau)»,  by 
reason  of  their  reaching  back  to  and  giving  to  a  previous  transac- 
tion some  different  legal  effect  to  that  which  it  had  under  the  law 
when  it  took  place. 

There  are  numerous  cases  which  hold' that  retrospective  lavs 
are  not  obnoxious  to  constitutional  objection,  while  in  others  they 
have  been  held  to  be  void.  The  different  decisions  have  been 
based  upon  diversities  in  the  facts  which  make  different  principles 
applicable.  There  is  no  doubt  of  the  right  of  the  legislature  to 
pass  statutes  which  reach  back  to  and  change  or  modify  the  effect 
of  prior  transactions,  provided  retroapecUve  laws  are  not  forbid- 
den, eo  nomine,  by  the  State  constitution,  and  provided  further 
that  no  other  objection  exists  to  them  than  their  retrospective 
character.^  NeveHheless,  legislation  of  this  character  is  exceed- 
ingly liable  to  abuse ;  and  it  is  a  sound  rule  of  construction  that 
a  statuto  should  have  a  prospective  operation  only,  unless  its 
terms  show  clearly  a  legislative  intention  that  it  should  oper- 
ate retrospectively.*     And  some  of  the  States  have  deemed  it 

>  Thornton  «.  McQnth,  1  DoTaU,  34B ;  gii  i>.  Halt,  48  Vt.  »fi ;  Briggo  v.  Habbara, 

AldridgGv.  Railroad  Co.,  2  Stew.  &  Fort.  IS  Tt86i  Haatbg*  v.  Une,  16  Me.  IM; 

109;   a.  c.  23  Am.   Dec.   SOT;    State  v.  Torres  r.  Corlisa,  82  He.  S83;  Atkinaon 

Squire*, 26  Iowa, 340;  Beach d.  Walker, ft  «.  Donlop.  60  Me.  Ill;  Rogen  f.  Oicen- 

Conn.  190;  Schenleyn.  Common  wealth,  86  buah,  68  He.  305 ;  Guard  ■>.  Bowan,  SDL 

Penn.  8l  GT ;  Sbonk  b.  Brown, 61  Penn.  490;  GaireU  v.  Doe,2  IU.33d;  Thomp- 

880;  Lane  r,  Nelion,  70  Penn.  St.  407.  ion  d.  Alexander,  11  111,  64;  Conway  r. 

»  Daah  r.  Van  Kl«eck,  T  Johni.  477 ;  Cable,  87  HI.  82 ;  /n  re  Tnller,  79  III.  90 ; 

S.  O.  6  Am,  Dec.  391 ;  Sayre  n.  Witner,  8  Enlght  r.  B«gole,  M  HI.  122 ;  MuHane?  s. 

Wend.  661 ;  Watkins  r.  Halght,  18  Johni.  Tmateei  of  Scboolt,  68  lU,  140 ;  Halcher 

1S8;  Bar  r.  Ga|te,  36  Barh.  447 ;  Norrli  v.  e.  Toledo,  Ac.   R.   R  Co.,  68  III.  477; 

Beyea.  18  N.  Y.  273 ;  Drake  i>.  Gllmore.  63  Harriaon  v.  Mels,  IT  HIch.  377 ;  DaiiTUIe 

N.  7.  389 ;  Quackenbuah  c.  Dankt,  1  De-  v.  Pace,  26  Gratt.  1 ;    Cumberland,  Ac 

nio,  128;  Hapgood  r.  Whitman.  13  MaH.  B.  R.  Co.  v.  Waahlnirfon  Co.  Court,  10 

4A4;  Hedford  i>.  Lenmed,  10  Maia.  216;  Bush,  £64;  State  r.  Barbee.  3  Ind.  258; 

Gerry  v.  Sloneham,  1  Allen,  Sill;  Perkma  Stute  b.  At  wood,  11  Wis.  42S;  BartrulTv. 

0,  Perklna.TConn.  668;  a.  c.  18  Am. Dec.  Reine5,16  Iowa.  267;  Enoulton  f .  Reden. 

120;   Plumb  n.  Sawyer,  21  Conn.  851;  baugh,  40  Iowa,  114;  Allbyer  t>.  State,  10 

Hubbard  c.  Bnunerd,  S6  Conn.  663;  Stnr-  Ohio  St.  588;  Colony  v.  Dubliii,  32  N.  H. 
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JDst  aod  vise  to  forbid  such  laws  alti^ether  by  their  cotiBtita- 
tions.' 

•  A  retrospective  statute  cnnDg  defects  in  legal  pro-  [•  871] 
ceediDgs  where  they  are  in  their  nature  irregularities  only, 
and  do  not  extend  to  matters  of  jurisdiction,  is  not  void  on  con- 
gtitutional  grounds,  unless  expressly  forbidden.  Of  thia  class  are 
the  statutes  to  cure  irregularities  in  the  assessment  of  property 
for  taxation  and  the  levy  of  taxes  thereon ; '  irregularities  in  the 

182;  Ex  parte  Onihim,  13  lUch.  ZTT;  tpectlve law tliall  b«pw*ed,it  bu  be«ii 
Garrett  d.  Branniorl,  24  Jfiw.  S77 ;  Clark  held  that  a  law  aatboriiing  a  bill  to  be 
D.  Bal^niDre,  29  Md.  2TT  ;  Williams  u.  filed  by  ilavea,  by  their  next  Mend,  to 
JohDaon,  30  Md.  600;  SUte  r.  The  Audi-  emaudpate  them,  although  It  ^)plied  to 
tor,  41  Mo.  26 ;  State  ■>.  Fer^Mn,  62  Mi>.  caaei  which  anwe  before  iu  pa«Mge,  waa 
77 ;  Herwin  v.  Ballard,  68  N.  C.  898 ;  Tf-  not  a  reCroapectlie  law  within  the  mean- 
•00  t>.  Bchool  Director,  61  Penn.  St.  0;  log  of  thii  clause.  Fiiher'i  Negroes  t>. 
Haley  s.  Philadelphia,  08  Psnu.  St.  4£ ;  Dobbs,  6  Yerg.  IID.  An  act  for  the  pay- 
s.  c.  B  Am.  Sep.  153 ;  Baldwin  e.  Newark,  irent  of  bouatiet  for  pait  services  waa 
38  N.  J.  168.  This  doctrine  applies  to  held  not  retrospective  in  State  v.  Rich- 
amendmenta  of  lUtuIes.  Ely  v.  Uolton,  land,  20  Ohio  St.  3e9.  See  further,  Soci- 
16  S.  T.  G95.  ety  o.  Wheeler,  2  Gall.  106 ;  Ofllcer  v. 
>  Bee  the  provision  in  the  Cdhititution  Tonng,  6  Yerg.  320;  a.  c.  26  Am.  Dec 
of- New  Hampshire,  considered  in  Woart  208.  Le^slation  may  be  ordered  (o  take 
*.  Winnick,  S  S.  H.  473;  s.  c.  14  Am.  immediate  effect  nolwithitanding  retro- 
Dec.  384;  Clark  b.  Clark,  10  N.  H.  380;  ipectlTe  law*  are  forbidden.  Thomas  i>. 
WiUtrd  e.  BarTc^y,  24  N.  H.  344;  Rich  n.  Scott,  23  La.  Ann.  689. 
Flinders,  89  N.  B.  304;  and  SimpsoQ  v.  That  the  legislature  cannot  retroipeo- 
Savings  Bank,  60  N.  H.  406;  and  that  in  lively  constme  statutes  and  bind  parties 
tb*  Constitntion  of  Tesaa,  in  De  Cordova  thereby,  see  ante,  p.  ■  08  (( leq. 
v.  GalveitoD,  4  Tex.  4T0 ;  and  that  in  the  «  Butler  r.  Toledo,  5  Ohio  St.  225; 
ConstituUoti  of  Uisioari,  in  State  v.  Her-  Strauch  o.  Shoemaker.  1  W.  ft  S.  ISO; 
■HB,  TO  Ho.  441.  The  Constitution  of  McCoy  c.  Michew,  7  W.  ft  8.  866;  Mont- 
Ohio  proridea  that  "  the  General  Assem-  gomery  r.  Meredith,  17  Penn.  St.  42; 
Uy  iball  have  no  power  to  pass  retroac-  Dunden  v.  Snodgrasa,  18  Penn.  St. 
tlve  Uwt,or  laws  impairing  the  obUgft-  151;  Willitton  v.  Colkett,  0  Penn.  St. 
tioaofcoatracts;  provided, however,  that  88;  Boardman  b.  Beckwith,  18  Iowa, 
the  General  Assembly  may,  by  general  292 ;  The  Iowa  R.  R.  I*nd  Co.  v.  Soper. 
lam,  aathorizs  the  courts  to  carry  into  39  Iowa,  112;  Lennon  t>.  New  York,  66 
dbct  the  manifest  intention  of  partiei  N.  Y.  361.  It  is  not  unconstitutional  lo 
aad  officen,  by  cnring  omisaions,  defects,  prohibit  the  vacating  of  Hssesaments  for 
aod  emtra  in  iuitramenta  and  proceed-  irregalarities.  Astor  v.  New  York,  62  N. 
ingi,  arlsiDK  out  of  their  want  of  confon  Y.  6B0.  The  limit  of  power  in  validating 
tnity  with  the  taws  of  tliis  Slate,  and  assessments  is  very  clearly  shown  by  He- 
upon  SDCh  terms  as  shall  be  just  and  fi'istry,  J.,  in  Peoplev.  Lynch,  51  Cal.  15. 
■qnitable."  Uoder  this  clatue  it  was  held  And  eee  Waller  v.  Bacon,  6  Haas.  408 ; 
competent  fbr  the  General  Assembly  to  Locke  b.  Dane.  9  Masa-  800 ;  Patterson  i>. 
pass  an  ac-t  authorizing  tlie  courts  to  cor-  Philbrook.  9  Mass.  161 ;  Trustees  v.  Mc- 
nct  mistake*  io  deeds  of  manied  women  Caugby,  2  Ohio  St.  162.  Compare  Fors- 
previoosl}'  executed,  whereby  they  were  ter  d.  Forster,  129  MaM.  559.  The  right 
Kodered  ineffectual.  Goshorn  v.  Fnrcell,  to  provide  for  a  reassessment  at  tnies 
11  Ohio  St.  641.  Under  a  provision  in  the  irrcgularty  levied  i«  undoubted.  See 
Constitution  of  TennessM  that  do  retro-  Brevoot  ir.  Deizoit,  24  Mich.  822 ;  State 
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organization  or  elections  of  oorporations ;  '■  irregularitieB  in  the 
votes  or  other  action  bj  municipal  corporations,  or  the  like,  where 
a  statutory  power  has  failed  of  due  and  regular  execution  throagh 
the  carelessnesa  of  officers,  or  other  cause ;  ^  irregular  proceedings 
in  courts,  &c.* 

The  rule  appUcable  to  oases  of  this  description  is  substantaally 
the  following :  If  the  thing  wanting,  or  which  failed  to  be  done, 
and  which  constitutes  the  defect  in  the  proceedings,  is  something 
the  necessity  for  which  the  legislature  might  have  dispensed  with 
by  prior  statute,  then  it  is  not  beyond  the  power  of  the  legisla- 
ture to  dispense  with  it  by  subsequent  statnte.  And  if  the  irreg- 
ularity consists  in  doing  some  act,  or  in  the  mode  or  manner  of 
doing  some  act  which  the  legislature  might  have  made  imma- 
terial by  prior  law,  it  is  equally  competent  to  moke  the  Mune 
immaterial  by  a  subsequent  law. 

A  few  of  the  decided  oases  will  illustrate  this  principle.  In 
Kearney  v.  Taylor*  a  sale  of  real  estate  belonging  to  infant 
tenants  in  common  had  been  made  by  prder  of  court  in  a  partition 
suit,  and  the  land  bid  off  by  a  company  of  persons,  who  proposed 
subdividing  and  selling  it  in  parcels.  The  sale  was  confirmed 
in  their  names,  but  by  mutual  arrangement  the  deed  was  made  to 
one  only,  for  convenience  in  selling  and  conveying.  This  deed 
failed  to  convey  the  title,  beoanse  not  following  the  sale.  The 
legislature  afterwards  passed  an  act  providing  that,  on  proof  being 
made  to  the  satisfaction  of  the  court  or  jury  before  which  such 
deed  was  offered  in  evidence  that  the  land  was  sold 
[*  372]  fairly  and  without  fraud,*  and  the  deed  executed  in 
good  faith  and  for  a  sufficient  consideration,  and  with 
the  consent  of  the  persons  reported  as  purchasers,  the  deed  should 

tr.  Newark,  M  N.  J.  SS6 ;  HdimIiuvi  v.  S8  N.  J.  419 ;  Hnt,  Ben.  Life  loi.  Co.  ■>.  - 
LogauBpon,  20  Ind.  683.  Bnt,  of  conne,  EUnbeth,  43  If.  J.  286 ;  Rogen  n.  8t«- 
if  tlie  vice  i«  in  the  natnn  of  the  Ux  it-  phens,  86  If.  T.  ffiS  i  tJnil;  v.  BuiraB*.  103 
telf.  it  will  continue  and  be  fkul,  however  U.  S.  447.  Bj  the  ConitrtutiDD  of  Mi»- 
often  the  proce**  of  uwument  may  be  tonri,  the  leglilatnK  ii  forbidden  to  legal- 
repealed.    See  port,  p.  ■3S2.  1m  the  noanthorind  or  iriTKlid  acta  of 

'  Sjracuae  Bank  v.  DaTlt,  IB  Barb,  any  ofBoer  or  agent  of  the  Stale,  or  of 

IBS;  Hltehell  i>  Deedi.  49  Hi.  41S;  Peo-  anjr  ooaiitj'ormnnidpalitj'.  Art.  4,  S  U. 
pie  t>.  Plank  Road  Co.  86  N.  T.  1.  ■  LatM  v.  NeUoo,  T9   Fnii.  St.  407; 

■  See  Henge*  r.  Wertnan,  1  Penn.  8L  Tilton  ».  Swlfl,  40  Iowa,  78 ;  SnperriMm 

218;  Toat'i   Report.  17   Penn,  St.  624;  v.  WUcoiuia  Cent  R.  R.  Co.,  ISl  Maaa. 

Bennett  e.  Fiiher,  26  Iowa,  497 ;  Allen  460. 

V.  Archer,  49  Me.  846 ;  Commonwealth         *  16  How.  494.    And  >ee  Bojrc*  b.  Sitt- 

D.  Manhall,  69  Penn.    St.  828;  Stale  n.  elair,  8  Biub,  361;  Weed  e.  Dodotbii, 

Colon,  at  N.J.  860  ;StMa*.awMiberf,  lUMaat-lSl. 
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have  the  B&me  effect  as  though  it  had  beeD  made  to  the  porchasers. 
That  thu  act  was  unobjectionable  in  principle  was  noc  denied ; 
and  it  cannot  be  doubted  that  a  prior  statute,  authoriziug  the 
deed  to  be  made  to  one  for  the  benefit  of  all  and  with  their 
assent,  would  have  been  open  to  no  valid  objection.^ 

In  certain  Connecticut  cases  it  was  insisted  that  sales  made  of 
leal  estate  on  execution  were  void,  because  the  officer  had  in- 
cluded in  the  amonnt  due,  several  small  items  of  fees  Dot  allowed 
by  law.  It  appeared,  however,  that,  after  the  sales  were  made, 
the  legislature  had  passed  an  act  providing  that  no  levy  should  be 
deemed  void  by  reason  of  the  officer  having  included  greater  fees 
than  were  by  law  allowable,  but  that  all  such  levies,  not  in  other 
respects  defective,  should  be  valid  and  effectual  to  transmit  the 
title  of  the  real  estate  levied  npOD.  The  liability  of  the  officer 
for  receiving  more  than  his  legal  fees  was  at  the  same  time  left 
Unaffected.  In  the  leading  case  the  court  say:  "The  law,  un- 
doubtedly, is  retrospective ;  but  is  it  unjust?  All  the  charges  of 
the  officer  on  the  execution  in  qaestion  are  perfectly  reasonable, 
and  for  necessary  services  in  the  performance  of  his  duty ;  of  con- 
sequence they  are  eminently  just,  and  so  is  the  act  coufirmiug  the 
levies.  A  law,  although  it  be  retrospectivs,  if  conformable  to  en- 
tire justice,  this  court  has  repeatedly  decided  is  to  be  recognized 
and  enforced."  ■ 

In  another  Connecticut  case  it  appeared  that  certain  marrif^ea 
bad  been  celebrated  by  petaons  in  the  ministry  who  were  not  em- 
powered to  perform  that  ceremony  by  the  State  law,  and  that  the 
marriages  were  therefore  invalid.  The  legislature  had  afterwards 
passed  an  act  declaring  all  such  marriages  valid,  and  the  court 
Bustained  the  act.  It  was  assailed  as  an  exercise  of  the  judicial 
power ;  but  this  it  clearly  was  not,  as  it  purported  to  settle  no 
controvendea,  and  merely  sought  to  give  effect  to  the  desire  of 
the  parties,  which  they  had  ineffectually  attempted  to  carry  out 

1  S«e  I>iTi>  *■  Stare  Bank,  T  Ind.  116,  n.  Chipmui,  6  Conn.  54 ;  Norloo  e.  Pet- 

•nd  Lucaa  t.  Tucker,  IT  Ind.  41,  for  de-  tlbone,  7  Conn.  SIC ;   Welch   a.  Wadi- 

dtion*   under  lUtntM  coring  IrreguUr  worth,  SO    Conn.    149;    Smith    n.   Mer- 

mIm  bj    gmidiuii  and   eiecuton.    In  chand'i  Ex'n,  7  8.  &  R.  200;  Undenrood 

inanr  of  the  Statu  genenl  la«i  will  b«  v.  UWy.  10  S.  &  R.  BT ;  Blflakney  t>.  Bank 

Umiid  proTidlng  that  luch  nles  ihall  not  of  Oreencaitle,  17  S.  A  R.  64 ;  Mengei  n. 

be  defeated  bf  certain  ipacilled  deftota  Wertmui,  1   Penn.  St.  218 ;  Weiiter  d. 

■ltd  imgnlaritiei.  Hade,  5S  Penn.  St.  474 ;  Ahl  r.  Glein,  62 

*  Be«:fa  p.  Walker,  6  Conn.  IM,  197.  Penn.  St.  432 ;  SeUbj  v.  Bedlon.  19  Wia. 

See  Booth  »■  Booth,  7  Cooil  8£0  ;  Matber  17 ;  Pannelee  b.  Lawraooe,  48  Ul.  881. 
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by  means  of  the  ceremony  whiob  proved  insufficient.  And  while 
it  was  not  claimed  that  the  act  was  void  in  bo  far  aa  it 
[*  8TS]  made  efifectual  the  legal  relation  *  of  matrimony  between 
the  parties,  it  was  nevertbelesa  inaisted  that  rights  of 
property  dependent  npon  that  relation  coald  not  be  affected  by  it, 
inasmuch  aa,  in  order  to  give  such  rights,  it  must  operate  retro- 
spectively. The  court  in  disposing  of  the  case  are  understood  to 
express  the  opinion  that,  if  Hm  legislature  possesses  the  power  to 
validate  an  imperfect  marriage,  still  more  clearly  does  it  have 
power  to  affect  incidental  rights.  *'  The  man  and  the  woman 
vere  unmarried,  notwithstanding  the  formal  ceremony  which 
passed  between  them,  and  free  in  point  of  law  to  live  in  celibacy, 
or  contract  marriage  with  any  other  peisoos  at  pleasure.  It  is  a 
strong  exercise  of  power  to  compel  two  persons  to  many  without 
their  consent^  and  a  palpable  perversion  of  strict  legal  right.  At 
the  same  time  the  retrospective  law  thus  far  directly  operating  on 
vested  rights  is  admitted  to  be  unquestionably  valid,  because 
it  is  manifestly  just."  ^ 

It  ia  not  to  be  inferred  from  this  langu^e  that  the  court  un- 
derstood the  legislature  to  possess  power  to  select  individual 
members  of  the  community,  and  force  them  into  a  relation  of 
marrif^e  with  each  other  t^ainst  their  will.  That  complete  con- 
trol which  the  legislature  is  supposed  to  possess  over  the  domes- 
tio  relations  can  hardly  extend  so  far.  The  legislature  may 
perhaps  divorce  parties,  with  or  without  cause,  according  to  its 
own  view  of  justice  or  public  policy ;  but  for  the  legislature  to 
marry  parties  against  their  consent,  we  conceive  to  be  decidedly 
against  "  the  law  of  the  land."  The  learned  court  must  be  un- 
derstood as  speaking  here  with  exclusive  reference  to  the  case  at 
bar,  in  which  the  legislature,  by  the  retrospective  act,  were  merely 
removing  a  formal  defect  in  certain  marriages  which  the  parties 
iiad  assented  to,  and  which  they  had  attempted  to  form.  Such 
an  act,  unless  special  circumstances  conspired  to  make  it  other- 
wise, would  certainly  be  "  manifestly  just,"  and  therefore  might 

1  Qoafaen  d.  SconinKton,  4  Conn.  209,  tbe  legiilfttare  laay  tegitlnuillie  children 

221,  per  Beimer,  J. ;  a.  a.  10  Am.  Dec.  lee  Andrew!  e.  Page,  3  Heisk.  O&S.     The 

121.    And  lee  State  v.  Adami.  B6  N.  C.  power  to  validate  rojd   maniagei  licld 

687,  whwe  it  wai  held  that  tbe  act  ralid.  not  to  ekiil  Id  the  legiilature  where,  hj 

ating  the  previoa*  maniagea  of  ilaTea  the  conatitatloD,  the  whole  aabject  wai 

WBi  effectual,  and  a  lubMquent  manlage  leferred  to  the  court*.    White  d.  WliJIe, 

in  diaregard  of  it  would  b«  bigam/.    That  106  Uaia.  SS6. 
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well  be  held  "  onquestionably  valid."  And  if  the  marriage  waa 
rendered  valid,  the  legal  incidents  would  follow  of  coarse.  In  a 
PeaosylTania  case  the  validity  of  certain  grading  and  paving  as- 
seasmeDts  was  involved,  and  it  was  argued  that  they  were  invalid 
for  the  reason  that  the  city  ordinance  under  which  they  had  been 
made  was  inoperative,  because  not  recorded  as  required  by  lav. 
But  the  legislature  had  passed  an  act  to  validate  this  ordinance, 
and  had  declared  therein  that  the  omission  to  record  the  ordinance 
should  not  affect  or  impair  the  lien  of  the  assessments  against  the 
lot  owners.  In  passing  upon  the  validity  of  this  act,  the  court 
express  the  following  views :  "  Whenever  there  is  a  right,  though 
imperfect,  the  constitution  does  not  prohibit  the  l^ialatnre  from 
giving  a  remedy.  In  Hepburn  v.  Curts,'  it  was  said,  *  The  leg- 
islature, provided  it  does  not  violate  the  constitutional 
provisions,  may  pass  retrospective  laws,  *  such  as  in  [*  874] 
their  operation  may  affect  suits  pending,  and  give  to  a 
party  a  remedy  which  he  did  not  previously  possess,  or  modify  an 
existing  remedy,  or  remove  an  impediment  in  the  way  of  legal 
proceedings.'  What  more  has  been  done  in  this  case?  .  .  . 
While  (the  ordinance)  was  in  force,  contracts  to  do  the  work 
were  made  in  pursuance  of  it,  and  the  liability  of  the  city  was  in- 
curred. But  it  was  suffered  to  become  of  no  effect  by  the  failure 
to  record  it.  Kotwitbstanding  this,  the  grading  and  paving  were 
done,  and  the  lots  of  the  defendants  received  the  benefit  at  the 
pablic  expense.  Now  can  the  omission  to  record  the  ordinance 
diminish  the  equitable  right  of  the  public  to  reimbursement?  It 
ia  at  most  but  a  formal  defect  in  the  remedy  provided,  —  an 
oversight.  That  such  defects  may  be  cured  by  retroactive  legis- 
lation need  not  be  argued."  ^ 

On  the  same  principle  legislative  acts  validating  invalid  con- 
traots  have  been  sustained.  When  these  acts  go  no  farther  than 
to  bind  a  party  by  a  contract  which  he  has  attempted  to  enter 
into,  but  which  was  invalid  by  reason  of  some  personal  inability 
on  his  part  to  make  it,  or  through  neglect  of  some  legal  formality, 
or  in  consequence  of  some  ingredient  in  the  contract  forbidden  by 

1  7  WatU,  BOO.  8L  4SS;  Bute  e.  Union,  S3  N.  J.  3Ca 

*  Bchenlc;  V.  Commonwealth,  S6  Fenti.  The  legitlatnra  hu  the  tRine  power  to 

Be  99,  67.     See  ■!«>  State  a.  Newark.  27  ratify  aod  conflrm  an  illegally  appointed 

H.  J.  1S6 ;  Den  d.  Dnwoam,  IS  N.  J.  186 ;  corporate  hoAy  that  It  hu  to  create  a 

People  0.  Sermoor,  10  Cal.  882 ;  Grim  v.  new  one.    Mitchell  v.  Decdt,  49  111.  416. 
WtiaMnborg   School  DiitriL-t,  57  Fenn. 
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law,  the  qneetion  which  they  surest  is  one  of  policy,  and  not  of 
constitutional  power. 

By  statute  of  Ohio,  all  bonds,  notes,  billa,  or  coctraots  negoti- 
able or  payable  at  any  unauthorized  bank,  or  made  for  the  par- 
pose  of  being  discounted  at  any  such  baak,  were  declared  to  be 
void.  While  this  statute  waa  in  force  a  note  was  made  for  the 
purpose  of  being  discounted  at  one  of  these  institutions,  and  was 
actually  discounted  by  it.  Afterwards  the  legislature  passed  an 
act,  reciting  that  many  persona  were  indebted  to  such  banic,  by 
bonds,  bills,  notes,  &c.,  and  that  owing,  among  other  things,  to 
doubts  of  ita  right  to  reoover  its  debts,  it  was  unable  to  meet  its 
own  obligations,  and  had  ceaaed  business,  and  for  the  purpose  of 
winding  up  its  affoirs  had  made  an  assignment  to  a  trustee ; 
therefore  the  said  act  antborized  the  said  trustee  to  bring  suits 
on  the  said  bonds,  bills,  notes,  ^.,  and  declared  it  should  not  be 
lawful  for  the  defendants  in  such  suits  *'  to  plead,  set  up,  or  inust 
upon,  Id  defence,  that  the  notes,  bonds,  bills,  or  other  written 

evidences  of  such  indebtedness  are  void  on  account  of 
[*  875]   being  contracts  against  or  in  violation  of  any  statute  *  law 

of  this  State,  or  on  account  of  their  being  cootiaiy  to 
public  policy.*'  This  law  was  sustained  as  a  lav  "  that  contracts 
may  be  enforced,"  and  as  in  foTtherance  of  equity  and  good  mor- 
als.' The  original  invalidity  was  only  because  of  the  statnte,  and 
that  statute  was  founded  upon  reasons  of  public  policy  which  had 
either  ceased  to  be  of  force,  or  which  the  legislature  regarded  as 
overborne  by  countervailing  reasons.  Under  these  circumstances 
it  was  reasonable  and  just  that  the  makers  of  such  paper  should 
be  precluded  from  relying  upon  such  invalidity.* 

1  Lewi*  D.  McSlTAin,  IS  Ohio,  347.  otmtrMti,  tbe  Jndge  ttfi:  "I  wO)  coo- 
But  where  an  act  It  farbiddeu  bj  atatuM  aider  thia  c«ae  on  tbe  broad  groand  of 
under  penalty,  uid  thereTore  lltegat,  the  the  oontracC  baTlng  been  Toid  wliM 
mere  repeal  of  (he  lUtule  will  not  legal-  made,  and  of  no  new  contract  hkring 
ize  It.  Roby  d.  Weat,  4  S.  H.  285;  a.  o.  ariaen  aince  the  repealing  act.  Bat  bj 
17  Am.  Dec.  428.  rendering  tbe  contract  roid  It  wai  not  sn- 

*  TniBteea  e.  HcCaughr,  2  Ohio  BL  uihyated.    Tbe  object  of  tbe  [oriKfaal] 

162 ;   Jobuann  v.  Benlley,  16  Ohio,  97.  act  waa  not  to  veat  ajiy  ri^t  in  anj  nn- 

See    alao    Syracuae   Bank  b.  DtTla,  16  lawful  banking  aawciation,  bat  directly 

Barb.  IBS,    By  alatute,  notei  Uaaed  by  the    reTerae.     Tbe  motlTe  waa  not   to 

uaincorporated  banklngaaaodationewere  create  a  prlTilege,  or  aliield  Qtcm  from 

dedand  roid.    ThIa  atatnte  waa  after-  the  payment  of  tbrir  jnat  debta,  but  to 

warda  repealed,  and  action  waa  brooght  reatraln  them  from  violating  tbe  law  by 

Bgaintt  bankera  on  notei  preTtonaly  i»-  deatroying  tlie  credit  ol  their  paper,  and 

aued.     Objection  bting  taken   that  the  ptmishiDg  Ibnac  who  rscdred  it     How 

leglilatiue  could  not  validate  tbe  void  tbea  can  tbe  defcndaati  romj^aln  t    Aa 
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Bj  a  atstate  of  Conoecticiit,  vhere  loaos  of  money  vere  madoi 
and  A  boons  was  paid  by  the  borrower  over  and  beyond  the  inter- 
est and  bonus  permitted  by  law,  the  demand  was  subject  to  a  de- 
duction &om  the  principa]  of  all  the  interest  and  bonus  paid,  A 
oonstniction  appears  to  have  been  pat  upon  this  statute  by  busi- 
nesa  men  which  was  different  from  that  afterwards  given  by  the 
courts ;  and  a  lai^  number  of  contracts  of  loan  were  in  conse- 
quence subject  to  tbe  deduction.  The  legislature  then  passed  a 
**  healing  act,"  which  provided  that  such  loans  theretofore  made 
should  not  be  held,  by  reason  of  the  taking  of  such  bonus,  to  be 
usurious,  illegal,  or  in  any  renpect  void ;  but  that,  if  otherwise 
legal,  they  were  thereby  confirmed,  and  declared  to  be 
valid,  as  to  principal,  interest,  and  *  bonus.  The  case  [*  876] 
of  Chnben  v.  Stonington'  was  regarded  as  sufficicDt  au- 
thority in  support  of  this  act ;  and  the  prinoiple  to  be  derived 
from  that  cose  was  stated  to  be  "  that  where  a  statute  is  expressly 
retroactive,  and  the  object  and  effect  of  it  is  to  correct  an  iono- 
eent  mistake,  remedy  a  mischief,  execute  the  intentioD  of  the 
parties,  and  promote  justice,  then,  both  as  a  matter  of  right  and 
of  public  policy  affecting  the  peace  and  welfare  of  the  community, 
the  law  should  be  sustained,"  ' 

After  the  courts  of  the  State  of  Pennsylvania  had  decided  that 

VDMthoriied  btnken  thej  vara  Tioktara         >  A  Conn.  300,  224 ;  b-  c.  10  Am.  Dm. 

tl  the  Uw,  ud  otgecta  not  of  protectloQ  121.    See  mlr,  pp.  •872-*S7S. 
bat  of  pnnUhment.     The  repMliog  RCt         *  Sarliigi  Bank  v.  Allen,  28  Conn.  97, 

wu  •  itatDtor;  ptrdon  of  the  crime  com-  102.    See  alM  SaTiogt  Bank  v.  Bate*,  8 

■itted  hj  the  recclTen  of  thit  Illegal  dm-  Codd.  SOS ;  Audivwi  r.  Bnnetl,  7  BUckf. 

dion.    Mislit  not  the  legUIature  pudan  474;   Qrime*    v.    Doe,    8    Blsekf.    871; 

the  crime,  wilhont  coniulting  thoM  who  Thonipeon  d.  Morgan,  6  Minn.  292;  ^r> 

comiaitled  1t1  .  .  .  Bow  oan  tbe  defend-  melee  >.  Lawreace,  13  III.  SSI.    In  Car^ 

auto  mj  there  wai  no  cxntract,  when  tbe  ■>.  Le«TiU,  17  Barb.  309,  and  I&  K.  Y.  9, 

plalotUt  prodncei  their  written  engage-  and  in  Woodrafl  c  Scnigga,  27  Ark.  26, 

■Dent   for  tlie   perfonnance  of   a  dnty,  a.  o.  11  An.  Rep.  777,  a  lutnte  forbid- 

bindli^  Id  cootdence  if  not  in  law  t    Al-  ding  the  interpoaitioo  «t  tbe  defeiiM  of 

though  the  contract,  fbr  ivaunii  of  policj,  11*1117  wti  treated  a«  a  itatule  repealing 

wai  M  far  void  that  an  action  could  not  a  penalty.     See  fbriber,  Lewii  v.  Fotter, 

be  ■Mtaiued  on  it,  yet  a  moral  obligation  1  N.  H.  t\ ;  Wilton  v.  Hardestj,  1  Hd. 

to  p«rfono  It,  wliencTer  tboaa  reaaone  Ch.  66;  Welch  n.  Wadiworth,  30  Conn, 

oeaaed,  remained;  and  it  wonld  be  going  149;    Wood    e.    Kennedy,    19    Ind.    68; 

very  ftir  to  aay  tliat  the  legislature  may  Waahbvni  r.  Franklin,  86  Barb.   699; 

not  add  a  legal  tanetlon  to  that  obllga-  Annelee  v.  Lawrence,  48  III.  SBl ;  Dan- 

tion,  on  account  of  lome  fancied  cooili-  vitle  v.  Pace,  26  Qrat.  1.    The  caae  of 

tnllonal  icitrlctlan."    HeM  i.  Werti,  4  OilUland  n.  Phillip*.  1  B.  C.  162,  I*  contra; 

8. 4  B.  866,  361.    See  also  Bleakney  c.  but  It  dliciitaea  tlie  point  but  little,  and 

Baak  of  OreeBcaiile,  17  S.  &  R.  64;  makaa  no  reteeum  t»  tbiM  MMas. 
Hengfa  s.  WcrtaiMi,  1   Peon.  Bt  318; 
Boyee  r.  SincUr,  8  ^h,  964. 
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the  relation  of  landlord  and  tenant  could  not  exist  in  tliat  State 
under  a  Connecticut  title,  a  statute  was  passed  which  provided 
that  the  relation  of  landlord  and  tenant  "  shall  exist  and  be  held 
as  fully  and  effeotnally  between  Connecticut  settiera  and  Penn- 
sylvania claimants  as  between  other  citizens  of  this  Common- 
wealth,  on  the  trial  of  any  case  now  pending  or  hereafter  to  be 
brought  within  this  Commonwealth,  any  law  or  usage  to  the  con- 
trary notwithstanding."  In  a  suit  which  was  pending  and  had 
been  once  tried  before  the  statute  was  passed,  the  statute  was 
sustaioed  by  the  Supreme  Court  of  that  State,  and  afterwards  by 
the  Supreme  Court  of  the  United  States,  into  which  last-men- 
tioned court  it  had  been  removed  on  the  allegation  that  it  vio- 
lated the  ob%ation  of  contracts.  As  its  purpose  and  effect  was 
to  remove  from  contracts  which  the  parties  had  made  a  legal  im- 
pediment to  their  enforcement,  there  would  seem  to  be  no  doubt, 
in  the  light  of  the  other  anthoiities  we  have  referred  to,  that  the 
conclusion  reached  was  the  only  just  and  proper  one.^ 

In  the  State  of  Ohio,  certain  deeds  made  by  married  women 
were  ineffectual  for  the  purposes  of  record  and  evidence,  by  reason 
of  the  ooussion  on  tiie  part  of  the  officer  taking  the  acknowledg- 
ment to  state  in  his  certificate  that,  before  and  at  the  time  of 
the  grantor  making  the  acknowledgment,  he  made  the  contents 
known  to  her  by  reading  or  otherwise.    An  act  was  afterwards 

passed  which  provided  that  "  any  deed  heretofore  eze- 
[*  877]    cuted  pursuant  to  *  law,  by  husband  and  wife,  shall  be 

received  in  evidence  in  any  of  the  courts  of  this  State,  as 
conveying  the  estate  of  the  wife,  although  the  magistrate  taking 
the  acknowledgment  of  such  deed  shall  not  have  certified  that  be 
read  or  made  known  the  contents  of  such  deed  before  or  at  the 
time  she  acknowledged  the  execution  thereof."  This  statute, 
though  with  some  hesitation  at  first,  was  held  to  be  unobjection- 
able. The  deeds  with  the  defective  acknowledgments  were  re- 
garded by  the  legislature  and  by  the  court  as  being  sufficient  for 
the  purpose  of  conveying  at  least  the  grantor's  equitable  estate ; 
and  if  sufficient  for  this  purpose,  no  vested  rights  would  be  dis- 
turbed, or  wrong  be  done,  by  making  them  receivable  in  evidence 
as  conveyances.* 

1  SaiterlM  F.  UktbewaoD,  16  8.*  R.  Tllghman.  fl  Q.  &  J.  461 ;  Pajne  v.  Tread- 
19B,  and  3  Pet  88a  And  He  WaUon  e.  weU,lSCal.220;  Mu«rv.WUe,2&lDd.l. 
Uwcer,  6  Pet.  88;  Lewee  of  Onlanjr  p.        *  Cbettoat  i>.  SlUM'e  I«Mee,  16  Ohio, 
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Other  cases  go  mucli  farther  than  this,  and  hold  that,  although 
the  deed  was  origiDally  iDeffectual  for  the  purpose  of  conveying 
the  title,  the  healing  atatnte  may  accompliBb  the  intent  of  the 
parUes  by  giving  it  effect.'  At  first  sight  these  caseB  may  seem 
to  go  beyond  the  mere  confirmation  of  a  contract,  and  to  be  at 
least  technically  objectionable,  as  depriving  a  party  of 
property  *  without  an  opportunity  for  trial,  inasmuch  as  [*  878] 
they  proceed  upon  the  assumption  that  the  title  still 
remained  in  the  grantor,  and  that  the  healing  act  was  required 
for  the  purpose  of  divesting  him  of  it,  and  passing  it  over  to  the 
grantee.'  Apparently,  therefore,  there  would  seem  to  be  some 
force  to  the  objection  that  such  a  atatate  deprives  a  party  of 
Tested  rights.  But  the  objection  is  more  specious  than  sound. 
If  all  that  is  wanting  to  a  valid  contract  or  conveyance  is  the 

ew,    OTerraling    ConneU    i>.   ConneU,  6  470;  Underwood  o.  Lilly,  10  S.  &  R.  07; 

Ohio,  368;   Good   v.  Zercher,  12  Ohio,  Bamet  v.  Bimet,  16  S.  &  B.  72;  b.  c.  IS 

S64 ;  Meddock  n.  Williami,  12  Ohio,  S77 ;  Am.  Dec.  616 ;  Tftte  c.  Stooltzloos,  16  S. 

and  SiliinuD  v.  Cammiiw,  IS  Ohio,  116.  &  R.  S6 ;  ».  c.  IS  Am.  Dec.  546 ;  WaCiOD 

Of  tbe  diMeDtiog  opinion  in  tbe  lut  cue,  v.  Mercer,  B  Pet.  S8 ;  Carpenter  d.  Penn- 

«hii:h  (he  coort  approve  in  IB  Obio, 009-  lylrania,  IT   How.  460;   Davii   v.  State 

010,  thej  «a;  :  "  That  opinioo  standi  up-  Bank,  T  Ind.  316;  Dentzel  v.  Watdie,  SO 

00  the  ground  that  the  act  operate*  only  Cal.  13B ;  Estate  of  SLicknoth,  7  Ner.  227 ; 

opon  that  ciaai  of  deeda  when  enough  Goihora  c.  Pnrcell,  11  Ohio  fit.  641.    In 

had   been  done  to  iliow  that  a  court  of  Ibe  last  case  (he  court  say :  "  The  act  of 

chancery  ought.  In  each  ca«e,  to  render  a  the  married  woman  may,  under  the  law, 

decree  for  a  conTejanee,  asaaming  that  have  been  voidandinoperatt*e;butinjua- 

tbe  eertiflcate  was  not  such  as  tbe  Uw  tice  and  equity  It  did  not  leave  her  right  ti> 

required.     And  where  the  title  in  equity  the  property  untouched.    She  had  capai- 

wai  BDch  that  a  court  of  chancery  ought  city  to  do  the  act  in  a  form  prescribed  by 

to  interfere  and  decree  a  good  legal  title,  it  lawfor  herprotectloD.    She  intended  to  do 

was  within  the  power  of  tbe  legislature  to  the  act  in  the  prescribed  form.     She  at- 

coofirm  the  deed,  wiiliout  lubjectlng  an  tempted  to  do  it,  and  her  attempt  was  re- 

bideflnite  number  to  tlie  inelea*  expenee  ceived  and  acted  on  in  good  faith.    A  mis- 

of  umtecessary  liUgation."    See  aiso  Les-  take  subsequently  diaoo»ered  inTslidAtee 

■ee  of  Dulany  b.  Tilghman,  6  G.  &  J.  481 ;  the  act ;  justice  and  equity  require  that 

Joomeay   o.   Gibson,  58   Penn.  St   57;  sheshouldnot  take  adrantagw  of  that  mis- 

Gtore  0.  Todd,  41  Md.  633 ;  t.  c.  20  Am.  Uke ;  and  she  has  therefore  no  jnsl  right 

Rep.  76 ;  Montgomery  r.  Hobson,  Meigs,  to  the  property.    She  has  no  right  to  oom- 

«7.     But  the  legUlatnre,  it  has  been  de-  plain  if  the  law  which  prescribed  forms 

dared,  has  no  power  to  legaliie  and  make  for  her  protection  shall  interfere  to  pre- 

valid  the  deed  of  an  insane  person.   Rout-  vent  her  reliance  upon  them  to  teilst  the 

•ong  D.  Wolf,  85  Mo.  174.     In  Illlnds  it  demands  of  jnitice."    Similar  language  U 

has  been  decided  that  a  deed  of  release  of  employed  in  the  Pennsylvania  cases.   See 

dower  execnted  by  ■  married  woman,  but  further,  Dentiel  r.  W»!die,  80  Cal.  138 ; 

Mot  so  acknowledged  as  to  be  ef&ctatl,  Skellenger  r.  Smith,  1  Wash.  Ter.  869. 
cannot  be  validated  by  retrospective  stal-         i  This  view  haa  been  taken  in  sotne 

«te,  because  to  do  so  would  be  to  take  simitar  cues.     See  RitMell  o.  Rnmsey,  86 

from  the  woman  a  vested  right    Russell  HI,  862;  Alabama,  ftc.  Ins.  Co.  r.BoykIn, 

».  Ruuey,  85  lU.  362.  88  Ala.  610;  Orton  v.  Noonan,  3S  Wit. 

1  Lcwee  Of  WalloB  V.  Bdkv,  1  Bkn.  103 ;  Dal»  ».  Uedcdt;  »  Feati.  St.  lOB. 
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observance  of  some  legal  forniality,  the  party  may  have  a  legal 
right  to  avoid  it ;  but  this  right  ia  coupled  with  no  equity,  even 
though  the  case  be  such  that  no  remedy  could  be  afforded  the 
o^ber  party  in  the  courts.  The  right  which  the  healing  act  takes 
away  in  such  a  case  is  the  right  in  the  party  to  avoid  hit  contract,  — 
a  naked  legal  right  which  it  in  usually  unjust  to  insist  upon,  and 
which  no  constitutional  provision  was  ever  designed  to  pratect.' 
As  the  point  is  put  by  Chief  Justice  Parker  of  Massachusetts,  a 
party  cannot  have  a  vested  right  to  do  wrong ; '  or,  aa  stated  by 
the  Supreme  Court  of  New  Jersey,  '■'■  Laws  curing  defects  which 
would  otherwise  operate  to  frustrate  what  must  be  presumed  to 
be  the  desire  of  the  parity  affected,  cannot  he  oonsidered  as  taking 
away  vested  rights.  Courts  do  not  regard  rights  as  vested  con- 
trary to  the  justice  and  equity  of  the  case."  ' 

The  opeifttiou  of  these  cases,  however,  must  be  carefully  re- 
stricted to  the  parijes  to  the  original  contract,  and  to  such  other 
persons  as  may  have  succeeded  to  their  rights  with  no  greater 
equities.  A  subsequent  bona  fide  purchaser  cannot  be  deprived 
of  the  property  which  he  has  acquired,  by  an  act  which  retro- 
spectively deprives  his  grantor  of  the  title  which  he  held  when 
the  purchase  was  made.  Conceding  that  the  invalid  deed  may 
bb  made  good  as  between  the  parties,  yet  if,  while  it  remaiued 
invalid,  and  the  grantor  still  i-etained  the  l^al  title  to  the  land, 
a  third  person  has  purchased  and  received  a  conveyance, 
[•  879]  with  no  notice  of  any  fact  which  should  •  preclude  his 
acquiring  an  equitable  as  well  as  a  legal  title  thereby,  it 
would  not  be  in  the  power  of  the  legislature  to  so  confirm  the  origi- 
nal deed  as  to  divest  him  of  tlie  title  he  has  acquired.  The  posi- 
tion of  thecase  is  altogetlier  changed  by  this  purchase.     The  legal 

1  In  QibMD  D.  Hibbatd,  13  Mich.  211,  See  alto  Lycoming  e.  Cnion,  15  TenD. 

a  check,  void  at  the  time  it  wai  Bi*en  for  lea,  170. 

want  or  a  rerenue  itamp,  wm  held  valid         *  State  v.  Newark.  25  N.  J.  IBS,  IDT. 

after  beinf  ttatnped  aa  permitted  bj  a  Compare  Blannt  v.  JaneaTille,  31  Wii. 

■ubieqaciK  act  of  ConETeM-    A  limilnr  648;  Brown  r.  New  Tnrk,  08  M.  Y.  230; 

mling  waa  made  in  Harrii  v.  Rulledge,  19  Hughei  r.  Cannon,  2  Humph.  5M.    In 

Iowa,  887.    TiiB  case  of  SUIeD.  Norwood,  New  York,  Ac.  B.  R.  Co.  d.  Van  Horn, 

12  Md,  196,  U  itill  Kronger.    The  cura-  67  N.  Y.  i'S.  the  right  of  the  legiilaCare 

(i*e  ilatnle  wrb  puFied  after  judgment  to  Tilidate  a  void  contmct  wai  deoied  on 

had    been    rendered    agalntt    the   right  the  gronnd  that  to  Talidate  It  would  ba 

claimed  under  the  defective  inBtmment.  to  take  the  property  of  the  contractiDg 

and  it  wai  held  thai  it  mn«t  be  applied  party  without  due  proceai  of  law.     The 

by  the  appellate  court.    See  pan,  p. "  B81.  onet  which  are  contra  are  not  examined 

"  Foater  e.  Eaaex  Biuik,  16  Maw.  246.  io  the  opiniou,  or  even  referred  to. 
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title  is  no  longer  separated  from  eqnitiea,  but  in  the  bands  of  tbe 
second  pui'cbaser  is  anited  with  an  eqnity  aa  strong  as  that  which 
exists  in  favor  of  him  who  purchased  first.  Under  such  circum- 
gtances  even  the  courts  of  equity  must  recognize  the  right  of  the 
second  purchaser  as  best,  and  as  entitled  to  the  usual  protection 
which  tbe  law  accords  to  vested  interests.^ 

If,  however,  a  grantor  undertakes  to  convey  more  than  be  pos- 
sesses, or  contrary  to  the  conditions  or  qualifications  which,  for 
the  benefit  of  others,  are  imposed  upon  his  title,  or  in  fraud  of  tbe 
rights  of  others  whose  representative  or  agent  be  is,  so  that  tbe 
defect  in  his  conveyance  consists  not  in  any  want  of  due  formabty, 
nor  in  any  disability  imposed  by  law,  it  is  not  in  the  power  of  the 
legislature  to  validate  it  retrospectively ;  and  we  may  add,  also, 
that  it  would  not  have  been  competent  to  authorize  it  in  advance. 
In  such  case  tbe  rights  of  others  intervene,  and  tbey  are  entitled 
to  protection  on  tbe  same  grounds,  though  for  still  stronger  rea- 
sons, which  exist  in  the  case  of  the  bona  fide  purchasers  above 
lef erred  to.' 

1  Brlnton  s.   Se«Ten,  12  Idwk,  SS8;  p.  *884.    Alio  Tdlman  v.  JnnetTille,  IT 

SoQthuil  r.  CeDtnl  R.  R.  Co.,  28  N.  J.  Wii.  71. 

13;  Thompion  v.  Morgko,  6  Mion.  292;  ■  Id  ShonkK.  Brown, SI  Peim.  St.  32T, 

Heighen  d.  Strong,  0  Minn.  177  ;  Normaa  the  fact*  wei«tbat »  niarried  woman  held 

n.  Beiit,  6  W.  &  S.  171 ;  Qreenoagh  v.  property  under  a  derlse,  with  an  exprcM 

Oreenongh,  11  Penn,  St.  489;  Lei  Boii  n.  reitraint  upon  her    power    to    alienate. 

Braniell,  i  How.  MO ;  McCarthy  n.  Bofl-  She   nB*ertlieIeu    gare  a  deed    of  the 

man,  28   Penn.   St.   G07;    Sherwood  v.  aame,  and  a  l^tlatJTe  act  wai  afterward* 

Flemlns,  2S  Tei.  408;    Wright  v.  Haw-  obtained  to  validate    thit   deed.      Held 

kin*,  26  Tei.  4G2:    The  legislature  can-  void.      AgTuw,  I. :    "  Many    caiet  have 

not  validate  an  invalid  tmat  in  a  will,  l^  been  rited  to  prove  that  thii  legiilatlon  ia 

act  pasted  arter  the  death  of  the  testator,  merelj  confirniator;  and  valid,  beginning 

and  after  title  vested  in  tbe  hein.    Hil-  with  Bamet  d.  Barnet,  K>  8.  &  R.  72,  and 

Uard  0.  Miller,  10  Penn.   St.   826.     See  endlngwithJoameaj  v.  Gibson,  60  Penn. 

Snyder  v.  Ball,  17  Penn.  St.  M ;  MoCar-  8t  57.    The  most  of  them  are  cases  of 

thy  r.  Ho&man,  23  Penn.  St.  607 ;  Bollon  the  defective  acknowledgments  of  deeds 

e.  Johns,  6  Penn.  St  14fi;  Bute  e.War^  of  married  women.   But  theralsamarked 

ren,  SS  Md.  338.    The  cues  here  cited  difference  between  them  and  this.     In  all 

mnst  not  be  ondentood  as  establishing  of  them  there  was  a  power  to  convey,  and 

anj  diOerent  principle   from    that    laid  only  a  defect  In  tbe  mode  of  its  eiercige. 

down  In  Ooshen  n.  Stonington.  4  Conn.  Here  there  is  an  absolate  want  of  power 

300,  where  it  was  held  competent  to  vali-  to  convej   In  any   mode.     In  ordinary 

date    a  marriage,    nolwithBUinding    the  cases  a  married  woman  has  both  the  tltlie 

right*  oftMrdpartleiwonld  be  incidentally  and  the  power  to  convey  or  to  mortgage 

aftcted.    Bights  of  third  parties  are  lia-  her  estate,  but  Is  rettricted  merely  in  the 

We  to  be  incidentally  affected  more  or  manner  of  its  exerdse.     This  il  a  restric- 

teet  ia  any  caae  in  which  a  defective  con-  tion  it  is  competent  for  the  teginlatuiie  to 

tract  is  made  good;  bnt  this  is  no  more  remove,  for  Ihe  defect  arise*  merely  in 

than  mifht  happen  in  enforcing  a  con-  the  form  of  the  proceeding,  and  not  in 

tnot  or  decreeing  a  divorce.    See  pott,  any  want  of  anlhorl?.    Those  to  whom 
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We  have  already  referred  to  the  case  of  contraote  by  muQicipal 
GoiporatioDs  which,  when  made,  were  in  ezoesB  of  their  authority, 
but  subsequently  have  been  confinued  by  legislative  action.  If 
the  contract  is  one  which  the  legiolature  might  originally  have 
authorized,  the  case  foils  within  the  principle  above  laid  down, 
and  the  right  of  the  legislature  to  confirm  it  must  be  recognized.' 
Thia  principle  is  one  which  has  very  often  been  acted  npon  in  the 
case  of  municipal  subscriptions  to  works  of  internal  Improvement, 
where  the  original  undertaking  was  without  authority  of  law,  and 
the  authority  given  was  conferred  by  statute  retroepectively.' 

her  Hiate  detcendg,  becauM  of  the  oniis-  it  tnaperalJTe  — the  title  biTing  alivtdr 

■iOD  of  k  prescribed  form,  >t«  reillj  not  pawed  to  his  heira.    Bat  where  it  wu 

iojnred  bj  the  T&liil«.tioD.    It  wu  in  her  not  known  that  the  decedent  left  bein, 

power  to  cut  them  off,  and  in  trutb  and  it  waa  held  competent,  m  agaioat  the 

conacience  she  did  ao,  though  she  ^led  State,  to  cure  defects  in  a  will  after  the 

■tinw.     They  cannot  complain,  therefore,  death,  and  thus  prevent  an  eacheat.    Ea- 

thatthelepaUEureiatervenestodojnatice.  tate  of  Stloknoth,  T  Ner.  S23. 
But  the  case  before  ui  is  different.     [The         '  See  Shaw  v.  Soifolk  B.  B.  Corp.,  6 

grantor]   had  neither  the  right  nor  the  Ormj,  162,  in  which  it  was  held  that  the 

powerduringcoTerturetocutoff  her  heira.  legislature  might  validate  an  nnaathor- 

She  was  forbidden  hj  the  law  of  the  gift,  izedaisignmentof  a  franchise.    Also  Haj 

which  the  donorimpresaed  upon  it  tosnit  v.  Holdridge,  28  Wis.  S3,  aed  caaes  cited, 

his  own  purposes.     Her  title  wuqnalifled  in  which  statutes  antborizliig  tbe  reaa- 

to  this  extent.     Having  done  an  act  she  •eaamentofirregulaTtaiea  weresnstained. 

had  no  right  Co  do,  tliere  was  no  mond  In  this  case,  Paine,  J.,  sajt :  ''  Thia  rale 

obligation  for  the  iegislatnre  to  enforce,  matt  of  course  be  auderstood  with   its 

Her  heirs  have  a  right  to  say  .  .  .  '  the  proper  restrictions.     The  work  for  whl^ 

legislature  cannot  lake   onr  estate  and  the  tax  is  aoaght  to  bo  asaetaed  mnat  b« 

vest  it  in  another  who  bought  it  with  no-  of  such  a  character  that  the  legislature  ia 

ticeon  the  face  of  his  title  that  ourmother  aothoriaed  to  provide  for  tt  bj  taxation, 

could  not  convey  to  him.'  "    "  The  true  The  method  adopted  moat  be  one  liable 

principle  on  which  retroapective  laws  are  to  do  constitutional  objection.    It  muat 

supported  was  staled  long  ago  bj  Duncan,  be  such  as  the  legislature  might  origi- 

J.,  in  Underwood  D.IJllr.  10  S.&  3.  101;  nallj  have   authorized  had  it  seen   BL 

to  wit,  where  thej  impair  no  contract,  or  Witii  these  restrictions,  where  wor^  of 

disturb  no  Tested  right,  but  onlj  varf  this  character  has  been  done,  I  think  it 

remedies,    cure    defects   in   proceedings  competent  for  the  legislature  to  supply 

otherwise  fair,  which  do  not  vary  existing  a   defect   of  authorltj   in    the    origin^ 

obligaCioDs  contrary  to   their   situation  proceedings,  to  adopt  and  ratify  tbe  im- 

when  entered  into  and  when  prosecuted."  provement,  and  provide   for  a  reasaesa- 

In  White  Mountains  R.  R.  Co.  e.  While  ment  of  the  tax  to  pay  for  it."    And  ace 

Mountains  B.  B.  Co.,  of  N.H.,  50  H.H.  60,  Brewster  v.  Syracuse,  18  N.  Y.  lib;  Kaic 

it  was  decided  that  the  legislature  had  no  kle  b.  Franklin,  18  Minn.  127 ;  Boyce  v. 

power,  aa  against  non-assenting  parties,  Sinclair,  S  Bush,  201 ;   Dean  ■.  Bordi- 

to  validate  a  fraudulent  sale  of  corporate  aenina,  30  Wis.  236 ;  Stuart  b.  Warren,  87 

property.     lo  Altar's  Appeal,  67  Penn.  Conn.   226.    A  city  ordinance  may   b* 

SlS41,b.o.  6  Am.  Rep.  433,  the  Supreme  validated  retroapectively.    Trnchelnt  n. 

Court  of  Pennsylvania  declared  it  incom-  Charleiton,  1  N.  ft  McC.  2S7. 
petent  for  the  legialatore,  after  the  death         '  See,  among  other  cases,  McMiBaa  s. 

of  a  party,  to  empower  tbe  courts  to  cm-  Boyles,  6  Iowa,  8M ;   Oould  p.  Sterling, 

net  a  mistake  in  his  wUt  which  rendered  28  N.  T.  466 ;  Thompson  e.  Lee  County, 
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It  has  not  usaolly  been  r^arded  aa  a  circomstaace  of  impor- 
tance  in  these  cases,  whether  the  enabling  act  was  before  or  after 
the  corporation  had  entered  into  the  conb«ct  in  question ;  and  if 
the  I^slature  posseasea  tiiat  complete  control  over  the  subject  of 
tezation  by  inanicipal  corporations  which  has  been  declared  in 
many  cases,  it  is  difficult  to  perceive  how  such  a  corporation  can 
Sttocessfuily  contest  the  validity  of  a  special  statate,  which 
only  sanctions  a  contract  previously  made  by  the  *  cor-  [*  880] 
poratton,  and  which,  though  at  the  time  ultra  viret,  was 
nevertheless  for  a  public  and  local  object,  and  compels  its  pet- 
formance  through  an  exercise  of  the  power  of  taxation.' 

t  WalL  827 ;  Bridgeport  tr.  Hountonic  or  both  of  the  contracting  ptrtlM,  eta 
K.  R.  Co.,  16  Conn.  476 ;  Bowd  of  Com-  glre  it  life  mi  Tigor,  ii  to  admit  that  it 
miidoiien  t>.  Bright,  ISInd.  9Si  Gibbon*  it  within  the  icope  of  legialaUTeanthoritr 
V.  Mobile,  Ac  K.  R.  Co.,  36  Ala.  410.  to  deTeit  lettled  righu  of  propen;,  and 
1  In  Hubrouck  r.  Hilwankee,  13  Wli.  to  take  the  propertj  of  one  indlTldual  or 
87,it^ipeared  that  tbedtjof  Milwankee  corporation  and  tnuitlbr  it  to  another." 
had  been  authorised  to  contract  for  the  Thli  reMoning  ii  of  conne  to  be  under- 
coDtlmction  of  a  harbor,  at  an  ezpente  itood  In  the  light  of  the  pirUcular  caae 
not  to  exoMd  9100,00a  A  contract  wa*  before  the  court ;  that  is  to  sa^,  a  caw  in 
entered  into  by  tlie  tity  proiidlng  for  a  which  the  cootract  waa  to  do  eomething 
larger  eipwidlture ;  and  a  ipecial  legiil^-  not  within  the  ordinary  function!  of  local 
ti*e  act  wan  afterwards  obtained  to  ratify  goTemment.  See  the  ca*e  explained  and 
it.  The  court  held  that  the  enlMequent  defended  by  the  Mme  eminent  judge  In 
legiilatlTe  ratlBcation  wa*  not  lufflolent,  Hilb  v.  Chariton.  89  Wli.  400.  Compare 
pnprio  vigert,  and  witliout  evidence  that  Fi«k  r.  Kenoaha,  26  Wia.  23,  83 ;  Knapp 
•neb  ratiflottion  was  procured  with  the  ■>.  Grant,  27  Wii.  147;  and  Single  v. 
aaaent  of  the  dty,  or  had  lieen  lubn-  Superriton  of  Harmthon,  88  Wit.  9S3,  in 
quently  acted  npon  or  conflrmed  by  it,  to  which  the  rigtit  to  Talidale  a  oontrscl 
nake  the  contract  obligatory  upon  Uie  which  might  originally  haTp  been  antbop- 
city.  The  court  «ay,  per  Dvnm,  Cli.  J. ;  ized  wai  folly  afBrmed.  And  tee  Hai^ 
*■  The  queition  ii,  can  the  legiilatnre,  by  aball  v.  Silliman,  01  Ql.  218.  226,  o[^oa 
ncagnidnK  the  exiitence  of  a  prerionily  by  Chief  Joitice  Lawraux,  in  which,  after 
void  contract,  and  aathorinng  Iti  dii-  r^mring  to  Harward  v.  St.  Clair,  Jbc- 
charge  by  the  dty,  or  in  any  other  way,  Drainage  Co.,  61  III.  130;  People  d.  Mayor 
coerce  the  city  a^nit  ita  wiU  into  a  pei^  of  Chicago,  61  III.  17 ;  Ueuler  c.  Drainage 
fbrmance  of  it,  or  does  the  law  require  the  ComVa,  63  HI.  106;  and  Loringitnn  v. 
•••ent  of  the  city,  aa  well  a«  of  the  legli-  Wider,  68  lU.  802,  it  ii  aald,  "Theee 
lature,  in  order  to  make  the  obligation  casu  ihow  it  to  be  the  Mttled  doctrine  of 
binding  and  efflcaciouiT  I  mu«l  say  Ihla  court,  that,  under  the  conitltntion  of 
that.  In  my  opinion,  the  latter  act,  as  well  1348,  the  legiilature  could  not  compel  a 
•■  tite  former,  la  ncceiaary  for  that  pur-  municipal  corporation  to  inctir  a  debt  for 
poae,  and  that  without  it  the  obligation  merely  local  purpoaea,  againat  it*  own 
cannot  be  tntbrced.  A  contract  Toid  for  wtihea,  and  thi*  doctrine,  a*  already  re- 
want  of  capacity  in  one  or  both  of  the  marked,  ha*  received  the  lanction  of 
eontracting  partle*  to  ent«r  into  It  li  aa  eapiea*  enactment  in  onr  eaiiting  cnniti- 
DO  contract ;  it  li  at  if  no  attempt  at  an  tudon.  That  waa  the  effect  of  the  ciim- 
•Creemcnt  had  erer  been  made.  And  to  li»e  act  under  coniideratlon,  and  it  waa 
admit  that  the  legialatnre,  of  lu  own  therefore  Told."  Tbecatetof  Ouilttord  p. 
choice,  ud  Bgalntt  the  wlifae*  of  either  Saperriaon  of  Chenango,  IB  Bark  S16, 
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[*  881]  *  Nor  is  it  important  in  any  of  the  cases  to  which  we 
have  referred,  that  tlie  legislative  act  which  cures  the 
liregularity,  defect,  or  want  of  original  authority,  was  passed  after 
suit  brought,  in  which  such  irregularity  or  defect  became  matter 
of  importance.  The  biinging  of  suit  vests  in  a  party  no  right  to 
a  particular  decision  ;  ^  and  his  case  must  be  determined  on  the 
law  as  it  stands,  not  when  the  suit  was  brought,  but  when  the 
judgment  is  rendered.*  It  has  been  held  that  a  statute  allowing 
amendments  to  indictments  in  criminal  cases  might  constitution' 
ally  be  applied  to  pendii^  suits ;  *  and  even  in  those  States  in 
which  retrospective  laws  are  forbidden,  a  cause  must  be  tried 

Mid  18  N.  T.  148 ;  Brewiter  b.  Sjncuw,  fit  to  the  dtj  of  Dtick  ••  luch ;  ud  iade- 

19  H.  T.  116;  tmA  ThomM  d.  Inland,  24  pendenUj  of  the  bond,  the  caie  ii  tba 

Weod.  G6,   eipeciallj  go  much  further  ordinvj  one  of  local  tazatioD  to  make  or 

than  iiDeceuaryio  BiuUin  theteit.   See  improve  a  highway.    If  tuch  anactbe 

alio  Bartholomew  B.  Harointot),  33  Conn,  otherwiae  coDititulional,  we  do  not  aoe 

40B;  People  a.  Uitcbell,  36  H.  X.  661;  how  th«  cinmmitance  that  a  bond  had 

Barbour  v.  Camden,  SI  Me.  608;  Weuter  before    been   given  Mcnring   the    tame 

v.  Hade,  62  Penn.  St.474;  Staiei>.  Sulii-  maaej  can    detract    from    iu   Talidity. 

*an,  43  111.  412  ;  Johoion  v.  Campbell,  49  Should  an  indiTidual  Tolunteer  to  •ecnre 

111.  816.    In  Brewtter  n.  Syracnte,  partiei  a  anm  of  money,  in  itaelf  properij'  loTi- 

had  conitruuted  a  tewer  for  the  city  at  a  able  by  way  of  tax  aa  a  town  or  county, 

•tipulaled    price  whtcli  had   been  iUiy  there  wonld  be  DOthinK  In  the  nature  of 

paid  to  them.     The  charter  of  the  city  tnch  an  arrangement  which  would  pre- 

forbade  tlie  payment  of  extra  compenoo-  dnde  the  legitlatnre  from  reoorting,  by 

tion   to  contcacton   in  any  caM.     The  way  of  tax,  to  those  who  are  primarily 

legiilature  aderwardi  paiied  an  act  em-  and  more  jnitly  liable.    E*en  ahotild  be 

powering  the  Common  Conneil  of  Syra-  pay  the  money,  what  is  there  in  the  cod- 

cuie  to  aueu,  collect,  and  pay  OTer  the  ititutjon  to  preclude  fail  being  teimbuned 

further  turn  of  (600  in  addition  to  the  by  a  tax?  "    Here,  it  will  be  perceired, 

contract  price  1  and  thi«  act  wa*  held  eon-  the  corporation  wot  compelled  to  aoanme 

(litutional.    InThomoiv.  Leland,  certain  an  obligation  which  it  had  not  even  at- 

partie>  had  given  bond  to  the  State,  con-  tempted  to  incur,  but  which  private  per- 

ditioned  to  pay  into  the  treaiury  a  cer-  loni,  for  coDiideraUoni  which  leemed  to 

tain  *uro  of  money  at  an  inducement  to  them  anffldent,  had  taken  upon  their  own 

the  6tate  to  connect  the  Clienongo  Canal  ihouldero.    We  have  expressed  doubt*  of 

with  the  Erie  at   Utica,  Initead   of  at  the  correctnesi  of  tliii  deciiion,  cMe,  pp. 

Whiteitown  a*  originally  contemplated,  •2S0-'2Sl,note,wbereaDamber of  coiei 

—  the  lum  mentioned  being  the  inereaoed  are  cited,  bearing  upon  the  point, 

expente  in  coniequence  of  the  change.  '  Bacon   ■>,   Callender,  6    Ua».  308; 

Aflerwardg  the  legislature,  deeming  the  Batler  d.  Palmer,  1  Hill,  321 ;  Cowgill  r. 

debt  thus  contracted  by  indiTJdaals  on-  Long,  16  lit.  209;  Miller  v.  Graham,  17 

reaionably   partial  and   oneroua,   pasoed  Ohio  St.  1;   State  u.  Squire*,  26  Iowa, 

an  act,  the  object  of  which  wai  to  levy  840;  Patterton  v.  Philbrook,  9  Masi.  161. 

the  amount  on  the  owncn  of  real  eatate  ■  WaUon  n.  Hercer,  8  Pet  B8;  Mather 

in  Utica.    This  act  seemed  to  the  court  v.  Chapman,  S  Conn.  64 ;  People  c  Su- 

UQobJectionable.    "The  general  purpose  perrison,  &c.,  20  Mich,  9S;   Batteriee  v. 

of  raising  the  money  by  tax  was  to  con-  Hatthewson,  16  S.  k  R.  169,  and  S  Pel 

■Iruel  a  canal,  a  public  highway,  which  380. 

the  legitlatute  believed  wotild  be  a  bene-  *  State  v.  Hanning,  14  Tex.  402. 
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under  the  rules  of  evidence  eziBtin^  at  the  time  of  the  trial, 
though  difierent  from  those  in  force  when  the  suit  was  com- 
menced.^ And  if  a  case  is  appealed,  and  pending  the  appeal  the 
law  is  changed,  the  appellate  court  must  dispose  of  the  case  under 
the  law  in  force  when  its  decision  is  rendered.' 

But  the  healing  statute  most  in  all  cases  be  confined  to  validat- 
ing acts  which  the  legislature  might  previously  have  au- 
thorized. *  It  cannot  make  good  retrospectively  acts  or  [*  882] 
contracts  which  it  had  and  could  have  no  power  to  per- 
mit or  sanction  in  advance.'  There  lies  hefore  us  at  this  time  a 
volume  of  statutes  of  one  of  the  States,  in  which  are  contained 
acts  declaring  certain  tax-rolls  valid  and  effectual,  notwithstand- 
ing the  following  irregularities  and  imperfections ;  a  &ilure  in  the 
supervisor  to  carry  out  separately,  opposite  each  parcel  of  land  on 
the  roll,  the  taxes  chaiged  upon  such  parcel,  as  required  by  law ; 
a  failure  in  the  supervisor  to  sign  the  certificate  attached  to  the 
roll ;  a  failure  in  the  voters  of  the  township  to  designate,  as  re- 
quired by  law,  in  a  certain  vote  by  which  they  had  assumed  the 
payment  of  bounty  moneys,  whether  they  should  be  raised  by 
tax  or  loan  ;  corrections  made  in  the  roll  by  the  supervisor  after 
it  had  been  delivered  to  the  collector  ;  the  including  by  the  su- 
pervisor of  a  sum  to  be  raised  for  township  purposes  without  the 

I  Bieh  V.  FUnden,  SB  N.  H.  804.  6  Wall.  541 ;  Ez  parte  McCiirdle,  7  Wall. 

*  SUIe  V.  Norwood,  12  Md.  ia&.    In  606;   United  fiutei  v.  Tjnea.  11   Wall. 

T««loo  v.  United  Suiei,  5  Cranch,  281,  A  8S ;  Engle  i;.  ShurU,  1  Mich.  ISO.    In  th« 

veoel  had  been  condemned  in  ■dminilt]',  McCardle  Case  the  appellate  jurisdiction 

sod  pending  an  appeal   the   act  under  of  the  United  Blalea  Supreme  Court  in 

which  tlie  condemnation  WB*  decUred  KM  certain  caies  waa  taken  awaj  while  a 

repealed.    The  i-ourt  held  that  the  cauie  cats  waa   pending.     Per  Chat,  Ch.  J.; 

MMt  b«  coniidered  m  If  no  lenience  had  "Jurisdiction  is  power lo  declare  the  law; 

bcm  pronooDced ;  and  if  no  tenlance  had  and  when  it  cease*  to  exist,  (he  only  func- 

been  pronounced,  then,  after  the  expira-  tion  remaininB  to  the  court  is  that  of  an- 

tioaor  repeal  of  the  law,DDpenattjcoald  nouncingthefactanddismisaingthecauH. 

lie  enforced  or  punishmeat  inflicted  for  a  And  this  is  not  less  clear  upon  authority 

tiolation  of  the  law  committed  while  it  tlian  upon  principle."    But  where  a  Stale 

wai  in  force,  traless  some  special  provi-  basJuriBdictionof  a  eubjecl,  e.  ^.  pilotage, 

won  of  statnte  was  made  for  that  par-  nntilCoDgTesBestablishesreguiationg,Bnd 

poM.    See  also  Schooner  Rachel  0.  United  penalties  are  incurred  under  a  State  act. 

States,  6  Cranch,  329 ;  Commonwealth  v.  and  afterwardi  Congress  legislates  on  the 

Jhiane,  1  Biuner,  601 ;  United  Stales  t>.  subject,  this  does  not  repeal,  but  onlj  toM- 

Fasamore,  4  Dall.  3T2;   Comtnonweallh  penUs  the  Sute  law  ;  and  a  penalt;  pre- 

«.  Hanhail,  II  Pick.  860;  Commonwealth  liouily  incurred  may  itlll   be  collected, 

p.   Kimball,  21   Pick.  S78 ;    Hartung  v.  Bturgis  v.  Spofford,  45  N.  Y.  446. 
People.  22  N.   T.  96;   Union  Iron   Co.         "  Kimball  n.  Kosendale,  42  Wis.  407; 

e.  Pierce,  4  Bisa.  827;  Norris  c.  Crotrker,  Maxwell    v.   Goetachiui,  40  N.  J.   883; 

13  How.  429;  laturaiice  Co.  «.  Kilchie,  B.  c.  2d  Am.  Hep.  242. 
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preTioQB  vote  of  the  township,  lu  required  by  law ;  adding  to  the 
roll  a  sum  to  be  raised  which  could  not  lawfully  be  levied  by  t&x- 
atioQ  without  legislative  authority ;  the  failure  of  the  Bupeivisor 
to  make  out  the  roll  within  the  time  required  by  law  ;  and  the 
accideutal  omission  of  a  parcel  of  laud  which  should  have  been 
embraced  by  the  toll.  Id  each  of  these  cases,  except  the  last,  the 
act  required  by  law,  and  which  failed  to  be  performed,  might  by 
previous  legislation  have  been  dispensed  with ;  and  perhaps  in 
the  last  case  there  might  be  question  whether  the  roll  was  ren* 
dered  invalid  by  the  omission  referred  to,  and,  if  it  was,  whether 
the  subsequent  act  oould  legalize  it.'  But  if  township  ofGcera 
should  assume  to  do  acts  under  the  power  of  taxation  which  could 
not  lawfully  be  justified  as  an  exercise  of  that  power,  no  subse- 
quent legislation  could  make  them  good.  If,  for  instance,  a  part 
of  the  property  in  a  taxing  district  should  be  assessed  at  one  rate, 
and  a  part  at  another,  for  a  burden  resting  equally  upon  all,  there 
would  be  no  such  apportionment  as  is  essential  to  taxation,  and 
the  roll  would  be  beyond  the  reach  of  curative  legislation.'    And 

if  persons  or  property  should  be  assessed  for  taxation 
[•888]   'in  a  district  which  did  not  include  them,  not  only 

would  the  assessment  be  invalid,  but  a  healing  statute 
would  be  inefEectual  to  charge  them  with  the  burden."  .  In  such  a 

'  8m  Weeka  v.  UilwaokM,  10  Wis.  lonie   iniUnccs   it    tnodncn    iDdiridual 

842;  Deui  >.  Glemon,  16  Wli.  1;  pa*t,p.  hardjhipi."    CerUinly  bana^fiilt  purdia*- 

*  616,  note.  en,  u  betwecD  tbemseUea  uid  the  State, 

'  Thii  ii  clearly  shoirn  bj  MeKinttn/,  must  take  their  porchasee  subject  to  all 

J.,  tn  People  v.  Ljnch,  61  Cal.  16.    And  public  buTdcnt  jutly  rsBting  npon  them, 

■ee  Billings  e.  Detlen,  16  HI.  218,  Conwa;  The  eaae  of  Cnniraj  d.  Ctble  ii  Inatmo- 

V.  Cable,  37  III.  82,  and  Thames  Mauntac-  tive.      It  wai   there  held,  among  other 

taring  Co.  v.  I^throp,  7  Conn.  660,  for  thing*,  —  and  rerj  jnitly,  ai  we  think, — 

caws  where  cnralire  stacales  were  held  that  the  legJsUtni«  conid  not  make  good 

not  eOectoal  to  reach  detect*  In  tax  pro-  ■  tax  *Ale  effected  by  fraadulent  comblna- 

ceedlngi.  A*  to  what  defects  maj  or  may  tion   between  the  offlcen  and  the  pnr- 

nnt  be  cored  by  tubiequent  legiaUtion,  chueri.    The  general  nile  i«  nndoabled. 

■ee  Alien  r.  Annitrong,  16  Iowa,  606;  tliat  a  sale  for  illegal  taxei  cannot  be  val- 

Smlth  It.  CleTeland,  IT  Wit.  666,  and  Ab-  idated.     Silibe  u.  Stockel,  44  Mich.  661 ; 

bottu.Lindenbower,42Ho.l02.   In  Tall-  Bt*Ay  v.  King,  63   Cal.  44;   Harper  «. 

man  n.  Janetville,  IT  Wis.  Tl,  the  conitt-  Rowe,  63  Cal.  333.    In  Miller  e>.  Graham, 

lutionul  Buthorily  of   the  legisUtnre  to  IT  Uhlo  St.  1,  a  statute  validating  cerUio 

canse  an  irregular  tax  to  be  reaisessed  in  ditch  a«aeMments  waa  auitained,  notwitli- 

a  subeeqnent  year,  where  the  right*  of  standing  the  defects  corered  by  it  were 

fuHi^df  pnrchaaers  had  Intervened,  was  not  mere  irregularitie* ;  bat  that  ttatute 

diipated ;   but  the  court  sustained  the  gave  the  parties  an   opportunity  to  b« 

anthority  a*  "h  aaluliiry  and  highly  ben-  heard  a*  to  theae  defects, 
eftcial  feature  of  our  systems  of  Uxatlon,"         >  Se«  Wells  u.  Weston,  2S  Mo   884; 

and  "  not  to  be  abandoned  because  in  Fettle  v.  Supervisors  at  Chenango,  11 
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case  there  would  be  a  fatal  want  of  jurisdiution ;  and  even  in  ju- 
dicial proceedings,  if  there  was  originally  a  &iluTe  of  jurisdiction, 
no  subsequent  law  can  confer  it.' 


Statutory  PrivUtga  and  Exemftumi. 

The  citizen  has  no  vested  right  in  statutorf  privilegee  and  ex- 
emptions. Among  these  may  be  mentioned,  —  exemptions  from 
the  performance  of  public  duty  upon  juries,  or  in  the  militia,  and 
the  Uke;  exemptions  of  property  or  person  from  assessment  for 
the  purposes  of  taxation ;  exemptions  of  property  from  being 
seizfKl  on  attachment,  or  execution,  or  for  the  payment  of  taxes; 
exemption  ttom  highway  labor,  and  the  like.  All  these  rest  upon 
reasons  of  public  policy,  and  the  laws  are  changed  as  the  varying 
circumstances  seem  to  require.  The  State  demaods  the  perform- 
ance of  military  duty  by  those  persons  only  who  are  within  certain 
specified  ages  ;  but  if,  in  the  opinion  of  the  legislature,  the  public 
ex^encies  should  demand  militaTy  service  from  all  other  persons 
capable  of  bearing  arms,  the  privil^e  of  exemption  might  be  re- 
called, without  violation  of  any  constitutional  principle.  The  fact 
tliat  a  party  had  passed  the  legal  age  under  an  existing  law,  and 
performed  the  service  demanded  by  it,  could  not  protect  him 
gainst  further  calls,  when  public  policy  or  public  necessity  was 
thought  to  require  them  *  Id  like  manner,  exemptions  from  tax- 
ation are  always  subject  to  recall,  when  they  have  been  granted 
merely  aa  a  privilege,  and  not  for  a  consideration  received  by  the 
public ;  as  in  the  case  of  exemption  of  buildings  for  religious  or 

M.  T.  SaS ;  Hngbey'i  L«uee  e.  Horrri,  2  sMMted  for  tezmtioa  in  •  town  where  It 

Ohio,  281 ;  Codington  r.  Southgate,  16  B.  doei  not  lie,  it  la  not  competMt  to  malM 

Moiir.491;  Horford  ti.UDgBr,8lDWft,B2i  tlia  tax-deed  eTidenca  of  title.     Smith  v. 

pcK,  pp.  ■  4DD, "  GOO.  Bharrj.M  Wl*.  114.     Compare  Walpole 

1  So  held  in  HcDanlel  v.  Corrril,  19  t>.  EUiott,  IB  Ind.  358,  la  which  there  wm 

HL  !20,  where  a  itatnte  came  nnder  con-  not  a  failure  of  jarltdictioa,  Imt  an  irreg- 

•Ideration  which  aunmed  to  make  valid  nlar  exereiie  of  it. 

certain  proceeding!  in  conrt  which  were  *  Commonwealthn.Blrd.lS  Mau.448; 

Toid  for  want  of  Joritdlction  of  the  per-  Swindle  b.  Braoki,  SlOa.  07;  Mayer,  Ex 

•oat  coooenied.     See  alto  Dennj  v.  Hat-  jmrtt,  27  Tez.  715;  Bimug  d.  People.  78 

IO0D,2  Allen.Sei^NelionD.  Roantree,2S  Bl.  828]    Uoore  «.  Can,  ID  Kan.  288; 

Wia.  aB7 ;  OHffln'*  Ei'r  v.  Cunningham,  Morphj  r.  People,  8T  Bl.  447 ;    Slate  r. 

aOOntl.31,109,per^<>yiu',J.;Rieliardir.  Miller,  2 Blackf.  86 ;  Slate  f.  Qoimby,  61 

Bote,  as  Penn.  Sl248i  Statev.  Doherty,  Me.  806;   Slate  v.  WHght,  68  He.  S28; 

SO  He.  604 ;   Pr;or  ■.  Downej,  60  Cal.  BUIe  v.  FonliDer,  43  N.  H.  99.    Aod  ••« 

8»:  ■.0.19  Am.  Bep.  666.     Ifland  ia  Dale  f.  The  Qovemor,  S  Stew.  887. 
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educational  purposes,  and  the  like.^  So,  also,  are  exemptions  of 
property  from  execution.*  So,  a  license  to  carry  on  a  partiealar 
trade  for  a  specified  period,  may  be  recalled  before  the  period  lias 
elapsed."  So,  as  before  stated,  a  penalty  given  by  statute  may  be 
taken  away  by  statute  at  any  time  before  judgment  is  recovered.' 
So  an  offered  bounty  may  be  recalled,  except  as  to  so  much  as  was 
actually  earned  while  the  offer  was  a  continuing  one  ; 
[•  884]  "and  the  feet  that  a  party  has  purchased  property  or  in- 
curred expenses  in  preparation  for  earning  the  bounty 
cannot  preclude  the  lecalL*  A  franchise  granted  by  the  State 
with  a  reservation  of  a  right  of  repeal  must  be  regarded  as  a  mere 
privilege  while  it  is  suffei-ed  to  continue,  but  the  legislature  may 
take  it  away  at  any  time,  and  the  grantees  must  rely  for  the  per- 
petuity and  integrity  of  the  franchises  granted  to  them  solely 
upon  the  faith  of  the  sovereign  grantor."  A  statutory  right  to 
have  cases  reviewed  on  appeal  may  be  taken  away,  by  a  repeal  of 
the  statute,  even  as  to  causes  which  had  been  previously  appealed  J 
A  mill-dam  act  which  confers  upon  the  person  erecting  a  dam  the 
right  to  maintain  it,  and  flow  the  lands  of  private  owners  on  pay- 
ing such  compensation  as  should  be  assessed  for  the  injury  done, 
may  be  repealed  even  as  to  dams  previously  erected.*  These 
illustrations  must  suffice  under  the  present  head. 

1  Sm  ante,  pp.  *280,  *2B1,  and  DOtat.  cottt.     Thii  wureguded  bj  the  coart 

All  the  caK*  concede  the  right  in  the  u  in  the  nature  of  a  penaltj ;  and  it  wai 

legiilature  to  recall  an  eiempCion  ttom  therefore  held  compet^Tit  for  tl>e  legiiU- 

taxation,  when  not  reiling  upon  contract,  ture,  eren  after  breach,  to  ao  modi^  tlte 

The  mbjecC  vas  conaidered  in  People  c.  law  M  to  limit  the  plaintiS'i  recoTerj  to 

Roper,  36  H.  Y.  fl29,  in  wliich  it  waa  de-  his  actual  damagea.     See  artle,  p.  "  3^, 

cided  that  a  limited  immunit?  from  taia-  note  5,  and  caiei  cited. 

tion,  tendered  to  the  tnemben  of  Tolan-  '  Eaat   Saginaw   Salt  Manuf   Co.   d. 

tar;  mililarycoiDpaniea,  might  be  recalled  Eaat  3aginaw.  19  Mich.  SSS;  a.  c.  2  An. 

at  any  time.    It  waa  held  not  to  be  a  con-  Rep.  82,  and  18  Wall.  STB.    But  ai  to  ao 

tract,  but  "  oni;  an  expretaion  of  the  much  of  the  bonntj  a«  waa  acinallj 

legialatiTe  will  (br  the  time  being.  In  a  earned  before  the  change  in  the  law,  tlie 

matter  of  mere  mnnidpal  regnlation."  partr  earning  it  hu  a  veated  right  which 

AndieeChriBtChnrchD.PIiiladelphia,24  cannot  be  taken  away.    People  ■>.  State 

How.  300;   Lord  p.  Litchfield,  86  Conn.  Auditon,  9  Mich.  327,    And  ft  ha*  been 

116;   Eatt  Saginaw  Salt  Hanaf.  Co.  d.  held  competent  in  changing   a    coont; 

Eaat  Saginaw,  19  Uich.  259;  a.  o.  in  error,  aeat  to  proridebj  law  for  compenaation, 

13  Wall  378.  throughtazation,tothereaidenl*of  theold 

I  Bull  0.  Conroe,  IS  Wis.  283.  ilte.   Wilkinaon  r.  Cheatham,  48  Ga.  258. 

«  See  ante,  p.  •  283,  note.  •  Pet  Smith,  J.,  in  Pratt  v.  Brown,  8 

*  Oriental  Bank  v.  Freete,  18  He.  lOff.  Wi*.  SOS,  611.     Sea  pott,  pp.  '  GT8-*  GTS, 

The  atatute  authorised  the  plaintiff,  an-  note. 

ing  for  a  breach  of  a  priaon  bond,  to  re-  ^  Ex  pmU  HcCardle.  7  Wall.  606. 

coTsr  tbe  amoant  of   hii  judgment  and  *  Pratt  a.  Brown,  S  Wia.  603.    Bat  if 
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CoraeqaetUial  Ir^juriet. 

It  is  a  general  rule  that  no  one  hag  a  vested  right  to  be  protected 
against  consequential  injuries  ainsing  from  a  proper  exercise  of 
rights  b;  others.^  This  rule  is  peculiarly  applicable  to  injuries 
resulting  from  the  exercise  of  public  powers.  Under  the  police 
power  the  State  sometimes  destroys,  for  the  time  being,  and  per- 
haps permanently,  the  value  to  the  owner  of  his  property,  without 
affording  him  any  redress.  The  construction  of  a  new  way  or  the 
discontinuance  of  an  old  one  may  very  seriously  affect  the  value 
of  adjacent  property;  the  removal  of  a  county  or  State  capital 
win  often  reduce  very  largely  the  value  of  all  the  real  estate  of 
the  place  from  whence  it  was  removed  ;  but  in  neither  case  can 
the  parties  whose  interests  would  be  injuriously  affected,  enjoin  the 
act  or  claim  compensation  from  the  public'  The  general  laws 
of  the  State  may  be  so  changed  as  to  transfer,  from  one  town  to 
another,  the  obligation  to  support  certain  individuab,  who  may 
become  eutitled  to  support  as  paupers,  and  the  Constitution  will 
present  no  impediment.^  The  granting  of  a  charter  to  a  new 
corporation  may  sometimes  render  valueless  the  franchise  of  an 
existing  corporation  ;  but  unless  the  State  by  contract  has  pre- 
cluded itself  from  such  new  grant,  the  incidental  injury 
*  can  constitute  no  obstacle.*    But  indeed  it  seems  idle   [*  886] 

the  ptut7  msintaiDing  the  dun  bad  |Mid  the  end  at  which  period  the  bridge  «u 

to   the  other  party  for  the  permanent  to  become  the  property  of  the  Conimon- 

Aowfng  of  hii  land,  a  eompeniatioD  u-  wealth.     During  the  term  the  corpora- 

tetaed   under  the   ilatace,  it   might   be  tion  was  to  pay  200/.  annnaUjr  to  Harvard 

Otherwite.  Ctdlege.   Forty-twoyean  after  the  bridge 

1  For  the  doctrine  liammiiK  abtqat  in-  was  opened  for  pa*>engers,  the  Slate  in- 

JMria,  aee  Broom'a  Maxim*,  186;  Sedg-  corporoled  a  company  for  theporpoaeof 

wick  on  Damage*,  SO,  112.  erecting  another  bridge  orer  the  aame 

"  See  ante,  p.  •  208,  and  caiei  cited  in  river,  a  »bort  dittance  only  from  the  flrat, 

note.     Alio  Wilkinaon  n.  Cheatham,  43  and  which  would  accommodate  the  aame 

Ga.  268;  Fearing  o.  Irwin,  56  N.  Y.  486;  paasengen.    The  neceasary  effect  wo nld 

Kewton  ».  Commiisionen,  100  TJ.  S,  648;  be  to  decrease  greaiiy  tlie  value  of  the 

Howea  B.  Gruah,  131  Maia.  207.  flnt  franchise,  if  not  to  render  it  alto- 

'  GoBhen  D.  Richmond,  4  Allen,  468;  gether  worth leii.     But  the  Srtt  chaner 

Bridgewater  v.  Plymouth,  97  MaM.  382.  was  not  exclusive  In  Its  terms ;  no  con- 

*  The  State  of  Masiaciiiuetta  granted  tract  wa*  violated  in  granting  the  lecond; 

to  a  corporation  the  rinht  to  conatnict  a  the  resulting  injury  waa  incidental  to  the 

tdl-bridgeacroBstheCharieB River, under  exercise  of  an  undoubted  right  by  the 

a  charter  which  was  to  continue  for  forty  State,  and  a*  all  the  vested  rights  of  the 

jMn,  afterwuda  extended  to  seveolj,  at  flnt  corporatioD  itill  lenuuned,  though 
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to  specify  instances,  inasmuch  as  all  chaDges  in  the  laws  of  the 
State  are  liable  to  inflict  incidental  Injtity  upon  individuals,  and, 
if  every  citizen  was  entitled  to  remuneration  for  such  injury,  the 
most  beneficial  and  necessary  changes  in  t^e  law  might  be  found 
impracticable  of  accomplishment. 

We  have  now  endeavored  to  indicate  what  are  and  what  are  not 
to  be  regarded  as  vested  rights,  and  to  classify  the  cases  in  which 
individual  interests,  in  possesaion  or  expectancy,  are  protected 
against  being  devested  by  the  direct  interposition  of  legislative 
authority.  Some  other  eases  may  now  be  considered,  in  which 
legislation  haa  endeavored  to  control  parties  as  to  the  manner  in 
which  they  should  make  use  of  their  property,  or  has  pennitted 
claims  to  be  created  gainst  It  through  the  action  of  other  parties 
against  the  will  of  the  owners.  We  do  not  allude  now  to  the  con- 
trol which  the  State  may  possess  through  an  exercise  of  the  pohce 
power,  —  a  power  which  is  merely  one  of  regulation  with  a  view 
to  the  best  interests  and  the  most  complete  enjoyment  of  rights 
by  all,  —  but  to  that  which,  under  a  claim  of  State  policy,  and 
without  any  reference  to  wrongful  act  or  omission  by  the  owner, 
would  exercise  a  supervision  over  his  enjoyment  of  undoubted 
rights,  or  which,  in  some  cases,  would  compel  him  to  recognize  and 
satisfy  demands  upon  his  property  which  have  been  created  without 
his  assent. 

In  former  times  sumptuary  laws  were  sometimes  passed,  and 
they  were  even  deemed  essential  in  republics  to  restrain  the  lux- 
ury 80  fatal  to  that  species  of  government.'  But  the  ideas  which 
suggested  such  laws  are  now  exploded  utterly,  and  no  one  would 
seriously  attempt  to  justify  them  in  the  present  age.    The  right 

redaeed  in  rsltie  by  the  new  grant,  the  theae  lUtntei  preacribed  tbe  number  of 

caie  WM  one  of  damage  without  legal  in-  cuutmi  permiiiible  at  dinner  or  other 

Jurj.     Chartei  River  Bridge  v.  Warren  meal,  wiiile  other*  were  directed  to  r*- 

Bridge,  TPicic.SU,  and  11  Pet  420.    See  itraiDingeztraTagineeindreii.    SeeHal- 

aioo  Tnmpilte  Co.  v.  Btate,  S  Wall.  210;  lam,  Mid.  Agei.  c  S,  pt  II ;  and  aa  to 

Piical4tqtia    Bridge   v.   Kew    Hampihire  Ttomin  ■nmptuar)'  laws,  Encyc.  Metrop. 

Bridge,  7  N.  H.  86;   Hollliter  v.  Union  Vol.  X,  p.  110,    Adam  SmiUi  laid  of  iucb 

Co.,  0  Conn.  446 ;  ■.  c.  26  Am.  Dec.  36 ;  lawi,  "  It  ii  ihe  tiigbeat  impertinence  and 

English  e.  New  Haven,  Ac.  Co.,  82  Conn,  preiuaiption  in  kings  and  minielen   to 

240;  Binghamton  Bridge  Caae,  27  N.  T.  pretend  to  watch  over  the  economy  of 

87,  and  3  Wall.  61.  priTate  people,  and  to  reitrain  their  rx- 

'  Honteaq.   8p.  of   the   L«wa,  B.   7.  penae.  either  by  snmptaary  lava,  or  by 

Sacfa  laws,  thoDgh  common  in  aome  conn-  prohibiting  the  Importation   of  foreign 

triee.  haTe nerer  been  numeroniin  Eng-  laznriea."    Wealtli  of  Nation*,  B.  2,c. 8. 

land.     Bee  reference!  to  the  legtilation  of  Aa  to  prohibitory  liquor  lawi,  lee /mm.  pp. 

thii  obantcter,  4  BL  Com.  17a     SmmoT  *m.-»6U. 
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of  every  man  to  do  what  lie  will  with  his  own,  not  interfering 
with  the  reciprocal  right  of  others,  is  accepted  amoi^  the  fundar* 
mentals  of  oar  law-  The  ioBtancea  of  attempt  to  interfere  with  it 
have  not  beeu  numeroua  since  the  early  colonial  days.  A  notable 
instance  of  an  attempt  to  snbstitnte  the  l^islative  judgment  for 
that  of  the  proprietor,  regarding  the  maimer  in  which  he  should 
use  and  employ  his  property,  may  be  mentioned.  In  the  State  of 
Kentucky  at  an  early  day  an  act  was  passed  to  compel  the  owners 
of  wild  lands  to  make  certain  improvements  upon  them  within  a 
BpeciBed  time,  and  it  declared  them  forfeited  to  the  State  in  case 
the  statute  was  not  complied  with.  It  woald  be  difficult  to  frame, 
coosisteittly  with  the  general  principles  of  free  government,  a 
plausible  argument  in  support  of  snch  a  statute.  It  was  not  an 
exercise  of  the  right  of  eminent  domain,  for  that  appropriates 
property  to  some  specific  public  ose  on  making  compensation.  It 
was  not  taxation,  for  that  is  simply  an  apportionment  of  the  bur- 
den of  supporting  the  government.  It  was  not  a  police  regulation, 
for  that  could  not  go  beyond  preventing  an  improper  use 
of  the  land  with  reference  to  *  the  due  exercise  of  rights  [*  886] 
and  enjoyment  of  legal  privileges  by  others.  It  was 
purely  and  simply  a  law  to  forfeit  a  man's  property,  if  he  failed 
to  improve  it  according  to  a  standard  which  the  legislature  had 
prescribed.  To  sacb  a  power,  if  possessed  by  the  government, 
there  could  be  no  limit  but  the  legislative  discretion  ;  and  if  de- 
fensible on  imnciple,  then  a  law  which  should  authorize  the  ofGcer 
to  enter  a  man's  dwelling  and  seize  and  confiscate  his  furniture  if 
it  fell  below,  or  his  food  if  it  exceeded,  an  established  legal  stand- 
ard, would  be  equally  so.  But  in  a  free  country  such  laws  when 
mentioned  are  condemned  instinctively.^ 

But  cases  may  sometimes  present  themselves  in  which  improve- 
ments actually  made  by  one  man  upon  the  land  of  another,  even 
though  against  the  will  of  the  owner,  onght  on  grounds  of  strict 
equity  to  constitute  a  charge  upon  the  land  improved.  If  they 
have  been  made  in  good  faith,  and  under  a  reasonable  expectation 
on  the  part  of  the  person  making  them,  that  he  was  to  reap  the 
benefit  of  them,  and  if  the  owner  has  stood  by  and  suffered  them 
to  be  made,  but  afterwards  has  recovered  the  land  and  appropri- 
ated the  improvements,  it  would  seem  that  there  must  exist 

D.  Buford,  1  Dana,  484.    See  al«o  YloUtt 
B.  Violate  9  Dsu,  82& 
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agftinst  bim  at  least  a  strong  eqaitable  claim  for  reimbnrsement  of 
the  expenditures,  and  perhaps  no  sufficient  reason  why  provifiion 
should  not  be  made  by  law  for  their  recovery. 

Accordingly  in  the  several  States  statutes  uill  be  fonad  which 
undertake  to  provide  for  these  equitable  claims.  These  statutes 
are  commonly  known  as  betterTnent  lawa;  and  as  an  illustration  of 
the  whole  class,  we  give  the  substance  of  that  adopted  in  Vermont. 
It  provided  that  after  recovery  in  ejectment,  where  he  or  those 
through  whom  he  claimed  had  purchased  or  taken  a  lease  of  the 
land,  supposing  at  the  time  that  the  title  purchased  was  good,  or 
the  lease  valid  to  convey  and  secure  the  title  and  interest  therein 
expressed,  the  defendant  should  be  entitled  to  recover  of  the  plain- 
tiff  the  full  value  of  the  improvements  made  by  him  or  by  those 
through  whom  he  claimed,  to  be  assessed  by  jury,  and  to  be  en- 
forced agfunst  the  land,  and  not  otherwise.  Tlie  value  waa  ascer- 
tained by  estimating  the  increased  value  of  the  land  in  consequence 
of  the  improvements ;  but  the  plaintiff  at  his  election  might  have 
the  value  of  the  land  without  the  improvements  assessed,  and  the 
defendant  should  purchase  the  same  at  that  price  within  four 
years,  or  lose  the  benefit  of  his  claim  for  improvements.  But  the 
benefit  of  the  law  was  not  given  to  one  who  had  entered 
[*  887]  on  land  *  by  virtue  of  a  contract  with  the  owner,  unless 
it  should  itppear  that  the  owner  had  failed  to  fulfil  such 
contract  on  his  part.' 

This  statute,  and  similar  ones  which  preceded  it,  have  been  ad- 
judged constitutional  by  the  Supreme  Court  of  Vermont,  antf  have 
frequently  been  enforced.  In  an  early  case  the  court  explained 
the  principle  of  these  statutes  as  follows :  "  The  action  for  better- 
ments>  as  they  are  termed  in  the  statute,  is  ^ven  on  the  suppo^- 
tion  that  the  legal  title  is  found  to  be  in  the  plaintiff  in  ejectment, 
and  is  intended  to  secure  to  the  defendant  the  fruit  of  his  labor, 
and  to  the  plaintiff  all  that  he  is  justly  entitled  to,  which  is  his 
land  in  as  good  a  situation  as  it  would  have  been  if  no  labor  had 
been  bestowed  thereon.  The  statute  is  highly  equitable  in  all  its 
provisions,  and  would  do  exact  justice  if  the  value  either  of  the 
improvements  or  of  the  land  was  always  correctly  estimated.  The 
principles  upon  which  it  is  founded  are  taken  from  tbe  civil  law, 
where  ample  provision  was  made  for  reimbursing  to  the  bona  fide 
possessor  the  expense  of  his  improvements,  if  he  was  removed  from 
>  Serlaed  Sutntei  of  Varmaiit  of  ISW,  p  2IS. 
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IliB  posBesaioD  by  the  legal  owner.  It  givefl  to  the  possessor  not 
the  expense  which  he  has  laid  out  on  the  land,  but  the  amount 
which  he  has  increased  the  value  of  the  land  hj  his  betterments 
tbereoD ;  or,  in  other  words,  the  difference  between  the  value  of 
the  land  as  it  is  when  the  owner  recovers  it,  and  the  value  if  no 
improvement  had  been  made.  If  the  owner  takes  the  land  to- 
gether  with  the  improvements,  at  the  advanced  value  which  it  has 
from  the  labor  of  the  possessor,  what  can  be  more  just  than  that 
he  should  pay  the  difference?  But  if  he  is  unwilling  to  pay  this 
difference,  bj  giving  a  deed  as  the  statute  provides,  he  receives 
the  value  as  it  would  have  been  if  nothing  had  been  done  thereon. 
The  only  objection  which  can  be  made  is,  that  it  is  sometimes 
compelling  the  owner  to  sell  when  be  may  have  been  content 
with  the  property  in  its  natural  state.  But  this,  when  weighed 
against  the  loss  to  the  bona  fide  possessor,  and  against  the  injustice 
of  depriving  him  of  the  fruits  of  his  labor,  and  giving  it  to  another, 
who,  by  his  negligence  in  not  sooner  enforcing  his  claim,  has  in 
some  measure  contributed  to  the  mistake  under  which  he  baa 
labored,  is  not  entitled  to  very  great  consideration."  • 

*The  Inst  circumstance  stated  in  this  opinion — the  [•888] 
negligence  of  the  owner  in  assertlag  his  claim  —  is  evi- 
dently deemed  important  in  some  States,  whose  statutes  only 
allow  a  recovery  for  improvements  by  one  who  has  been  in  pos- 
session a  certain  number  of  years.  But  a  later  Vermont  case  dis- 
misses it  from  consideration  as  not  being  a  necessary  ground  on 
which  to  base  the  right  of  recovery.  "  The  right  of  the  occupant  to 
recover  the  value  of  his  improvements,"  say  the  eourt,  "  does  not 
depend  upon  the  question  whether  the  real  owner  has  been  vigi- 
lant or  negligent  in  the  assertion  of  his  rights.  It  stands  upon  a 
principle  of  natural  justice  and  equity;  viz.,  that  the  occupant  in 
good  faith,  believing  himself  to  be  the  owner,  has  added  to  the 
permanent  value  of  the  land  by  his  labor  and  bis  money ;  is  in 
equity  entitled  to  such  added  value ;  and  that  it  would  be  unjust 
that  the  owner  of  the  land  should  be  enriched  by  acquiring  the 
value  of  such  improvements  without  compensation  to  liim  who 
made  them.  This  principle  of  natural  justice  has  been  very 
widely^ we  may  say  universally  —  recognized."* 

*  Brown  e.  Swnn,  4  Vt  87.    Tlili  claw  the  other  cuet  referred  to  In  the  locceed- 

of  bgiiktion  mu  aUo  elmbormteljr  exun-  Ing  note.      &m  al«o  Bright  v.  Bojd,  1 

tned  and  deftndwl  bj  TmmihUI,  J.,  in  Btn??,  478;  b.  o.  3  Btorx.SOfi. 
Bom  k  bring,  14  UL  171,  nod  in  Niue  of        *  WUtoer  v.  BiolurdMn,  SI  Tk  800^ 
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[*  889}  *  Betterment  lawB,  then,  recognize  the  eiistence  of  as 
equitable  right,  and  give  a  remedy  for  its  enforcement 
where  none  had  existed  before.  It  is  tnie  that  they  make  a  man 
pay  for  improvementa  which  he  has  not  directed  to  be  made ;  but 
this  legislation  presents  no  feature  of  officious  interference  by 
the  government  with  private  property.  The  improvements  have 
been  made  by  one  person  in  good  fiuth,  and  are  now  to  be  appro- 
priated by  another.  The  parties  cannot  be  placed  in  itatu  guo, 
and  the  statute  accomplishes  justice  as  nearly  as  the  circum- 
stances of  the  case  will  admit,  when  it  compels  the  owner  of  the 
laud,  who,  if  he  declines  to  sell,  must  necessarily  appropriate  the 
betterments  made  by  another,  to  pay  the  value  to  the  person  at 
whose  expense  they  have  been  made.  The  case  is  peculiar ;  but 
a  statute  cannot  be  void  as  aa  unconstitutdonal  interference  with 
private  property  which  adjusts  the  equities  of  the  parties  as  nearly 
as  possible  according  to  natural  justice.' 

800.  For  other  cmm  in  vbich  umflw  Thepiinelpleaof  equity  upon  which  tocib 
lawt  hare  been  held  conititntionkl,  see  leglilitioD  ii  ttutained  woald  Beem  not  to 
Armtlrong  v.  Jackaon,  1  BlacVf.  374 ;  depend  upon  the  time  when  the  imprare- 
Fowler  v.  Hslbert,  4  Bibb,  64;  Wiihing-  menle  wei«  made.  See  Dhtib'*  Leuee 
tODD.CaTe;,2N.H.I15;  BkconvCallen-  e.  Powell,  IS  Ohio,  308.  In  Cliildi  v. 
der,  6  Hm».  S03;  Facquette  b.  Pickneu,  Shower,  18  Iowa,  261,  it  was  held  that 
Itf  Wii.  21S;  Child!  v.  Shower.  18  Iowa,  the  legislatare  could  not  conititutionally 
261 ;  Scott  V.  Mather,  14  Tex.  28S ;  Saun-  make  the  rtXnt  of  tbe  impTOTemeDt*  a 
den  V.  Wilaon,  19  Tex.  194;  Brackett  personal  charge  againit  the  owner  of  the 
V.  NorcroM,  1  Me.  89;  Hunt's  Leaaee  v,  land,  and  anthorize  a  penonal  judgment 
McMahan.  6  Ohio,  132;  Longworth  v.  against  him.  Tlie  ume  ruling  wm  had 
Worthington,  6  Ohio,  9.  Bee  farther,  in  McCoy  ir.  Grandj,  8  Ohio  SL  4SS. 
Jonet  r.  Carter,  12  MaM.  S14;  Coney  v.  A  gtatut«  had  been  passed  autboritiDg 
Owen,  6  Watts,  436;  Steele  v.  Spruanc«,  the  occnpying  claimant  at  his  option, 
22  Penn.  St.  250;  Lynch  f.  Brudie,  OS  after  jndgment  rendered  agalnat  htm  for 
Fenn.  St  206;  Dotliage  v.  Stuart  86  the  recoTerj  of  the  land,  to  demand  pay- 
Mo.  2G1 ;  Fenwick  e.  Gill,  SB  Mo.  GIO;  ment  ftcra  the  mcceisful  claimant  of  tbe 
Howard  r.  Zeyer,  18  La.  Ann.  407  ;  fhll  ralne  of  his  lasting  and  valuable  im- 
Pope  u.  Hacon,  23  Ark.  044 ;  Harlow  r.  proTementt,  or  to  pay  to  the  auccestfol 
Atkma,  24  Ark,  109;  Ormand  v.  Martin,  claimant  the  valoe  of  Ihe  Und  wtthoDt 
37  Ala,  698;  Love  o.  Sharrter,  81  OaL  the  improvements,  and  retain  it  The 
487;  Qriswold  v.  Bragg,  48  Conn.  677;  conrtaay:  "  The  occupying  claimant  act, 
1.  o.  18  Blatch.  202.  Eidd  c.  Guild  In  securing  to  the  occupant  a  compensa- 
(Micb.),  12  N.  W.  Rep.  168.  For  a  con-  tion  (or  hit  improtemenls  a«  a  condition 
ttaiy  mling.  see  Nelson  o.  Allen,  1  Terg.  precedent  to  the  restitution  of  the  lands  to 
860,  in  which,  however.  Judge  CoAvn  in  the  owner,  goea  to  the  utmost  atretch  of 
a  note  says  the  question  was  really  not  the  legislative  power  touching  this  sub- 
involved.  Mr.  Justice  Stoiy  held,  in  So-  ject.  And  the  statute  .  .  .  providing  for 
ciely,  &c.  v.  Wheeler,  2  Gall.  106,  that  the  transftr  of  the  fee  in  the  land  to  ^ 
such  a  law  could  not  constitutionally  be  occupying  claimant,  without  the  consent 
made  to  apply  to  improvements  made  of  tbe  owner,  is  a  palpable  invasion  nf 
before  its  passage ;  but  this  decision  was  the  right  of  private  property,  and  cleaHy 
made  under  llie  New  Hampabire  Conati-  in  conflict  with  the  Conatitution." 
tndMi,  which  fbAade  retriMpecti're  laws.        >  Id  Harria  v.  Inhabittnti  of  MaiUe- 
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Uhegual  and  Partial  Legiilation. 

In  the  coane  of  oar  discussion  of  tliia  sabjeot,  it  has  been  seen 
that  some  statutes  are  void  though  general  in  their  scope,  while 
others  are  valid  though  establishing  rules  for  single  cases  only. 
An  enactment  may  therefore  be  the  law  of  the  land  without  being 
a  general  law.  And  this  being  bo,  it  may  be  important  to  con- 
sider in  what  cases  constitutional  principles  will  require  a  statute 
to  be  general  in  its  operation,  and  in  what  cases,  ou  the  other 
hand,  it  may  be  valid  without  being  general.  We  speak  now 
in  reference  to  general  constitutional  principles,  and  not  to  any 
peculiar  rules  which  may  have  become  established  by  special  pro- 
visions in  the  constitutions  of  individual  States. 

The  cases  relating  to  municipal  corporations  stand  upon  pe- 
culiar grounds  from  the  fact  that  those  corporationB  are  agencies 
of  government,  and  as  such  are  subject  to  complete  l^slative 
control.  Statutes  authorizing  the  sale  of  property  of  minors  and 
other  persona  under  disability  are  also  exceptional,  in  that  they 
are  applied  for  by  the  parties  representing  the  interests  of  the 
owners,  and  are  remedial  in  their  character.  Such  statutes  are 
supported  by  the  presumption  that  the  parties  in  interest  would 
consent  if  capable  of  doing  so ;  and  in  law  they  are  to 
be  considered  as  assenting  in  *  the  person  of  the  guar-  [*  390] 
dians  or  trustees  of  their  rights.  And  perhaps  in  any 
other  case,  if  a  party  petitions  for  legislation  and  avails  himself 
of  it,  he  may  justly  be  held  estopped  from  disputing  its  validity  ; ' 
so  that  the  great  bulk  of  private  legislatioa  which  is  adopted  from 
year  to  year  may  at  once  he  dismissed  from  this  discussion. 

beftd,  10  Gnj,  40,  It  wa*  held  that  the  lepilitnre  might  extend  inch  a  law  even 

betCermeiit  law  did  not  applj  to  a  town  to  the  cam  of  thli  dncrlption. 
which  had  appropriated  prlTata  ptopertj         '  Thii  doctrine  wai  applied   la  Fer- 

for  the  pnrpoeei  of  a  icbool-honae,  and  gnMn  d.  I«iidran),  6  Buih,  2B0,  to  parliei 

erected  the  honee  thereoD.    The  law,  It  who  had  ohtained  a  itatute  for  the  lerj 

waa  Mid,  did  not  apply  "  where  a  parij  of  a  tax  to  refund  bounty  moneji,  which 

ie  taking  land  hj  force  of  the  itatnte,  and  atatute  waa  held  Told  ai  to  other  pereon*. 

i«  bmmi  to  lee  tliat  all  the  Mepi  aie  reg.  And  lee  Hoti  tr.  Detroit,  18  Uich.  196 ; 

nlar.    If  it  did,  the  party  taking  the  land  Dewhutvt  n.  Allegheny,  S5  Penn.  St.  4ST- 

niight  in  fact  compel  a  mIb  of  the  land,  nr  A  man  may  be  boond  by  bit  aatent  to  an 

eoapel  the  party  to  buy  the  tchool-honaa,  act  changing  the  mlei  oT  descent  in  hia 

or  any  other  bnitding  erected  npon  it"  i«rtieiilar  caM,  though  it  would  be  rdd  if 

Bnt  aa  a  matter  of  conititDtiooal  author-  not  aaieuted  to.   BeaUir.Beall,8Qa.210. 
ity,  we  tee  no  reaton  to  donbt  that  the 

n 
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Laws  public  in  their  objecte  may,  Qnless  express  constitutional 
provision  forbids,^  be  either  general  or  local  in  their  application ; 
they  may  embrace  many  subjects  or  one,  and  they  may  extend 
to  all  citizens,  or  be  confined  to  particular  classes,  as  minors  or 
married  women,  bankers  or  traders,  and  the  like.'  The  authority 
that  legislates  for  tlie  State  at  large  must  determine  whether 
particular  rules  shall  extend  to  the  whole  State  aud  all  its  citi- 
zens, or,  on  the  other  hand,  to  a  subdivision  of  the  State  or  a 
single  class  of  its  citizens  only.  The  circumstances  of  a  particu- 
lar locality,  or  the  prevailing  public  sentimeDt  iu  that  section  of 
the  State,  may  require  or  make  acceptable  different  police  regnU- 
tions  from  those  demanded  in  another,  or  call  for  different  tax- 
ation, and  a  different  application  of  the  public  moneys.  The 
lej^lature  may  therefore  prescribe  or  authorize  different  laws 
of  police,  allow  the  right  of  eminent  domain  to  be  exercised  in 
different  cases  and  through  different  ^encies,  and  prescribe  pe- 
culiar restrictions  upon  taxation  in  each  distinct  municipality, 
provided  the  State  constitution  does  not  forbid."  These  discrim- 
inatJons  are  made  constantly  ;  and  the  &ct  that  the  laws  are  of 
local  or  special  operation  only  is  not  supposed  to  render  them 
obnoxious  in  principle.  The  legislature  may  also  deem  it  desir- 
able to  prescribe  peculiar  rules  for  the  several  occupations,  and  to 
establish  distinctions  in  the  rights,  obligations,  duties,  and  capaci- 
ties of  citizens.*    The  business  of  common  carriers,  for  instance, 

1  Se«  antt,  p.  *128,  Dote,  aod  cum  L««ii,  101  U.  S.  2S.     See  Slranaer  tt.  W. 

dted.    To  m&keaitatutea  public  law  of  Virginia,    100    D.    S.    SOS;    Virginia    v. 

general  obligalion,  it  ia  not  necetur;  tbM  KIto,  100  U.  S.  818 ;  Ez  parU  Vii^nia, 

it  (hoald  be  equally  applicable  to  all  parti  100  D.  8.  SSQ. 

of  the  State.    All  that  ii  requlrad  la  that         *  The  prohibition  of  apedal  iegtihtioa 

it  ahall  apply  equally  to  all  peraoni  within  for  the  benefit  of  individaali  doea  not 

the  territorial  limit*  detcribed  in  the  act.  predade  lawi  for  the  benefit  of  particnlar 

Stale  D.  Coanly  Comminioeeri  of  Balti-  claaiei ;  ai,  fbr  example,  mechanlca  and 

more,  29  Ud.  610.    See  Pollock  n.  McClnr-  other  laborer*.    Davii  d.  Sute,  3  Lea, 

ken,  42  III.  STO;  Haakel  v.  Bnrlin)[ton,  30  STO.    A  aUtnte  exempting  fhim  taxation 

lo«a,  332;  Unity  v.  Barrage,  108  U.  S.  property  to  the  amonnt  at  $500  of  wid- 

447.  owi  and  maids  held  unoonatitutional  be- 

■  See  Ibe  Iowa  R.  It.  Land  Co.  b.  8oper,  canae  unequal     State  d.  Indianapolii,  GQ 

SO  Iowa,  112 ;  Hatter  of  Qoodeli,  89  Wis.  Ind.  S7d :  i.  o.  36  Am.  Rep.  228 ;  Wanier 

282;  a.  c.  20  Am.  Rep.  42 ;  CMnmon wealth  e.  Cuiran,  76  Ind.  800. 
V.  Hamilton  Maouf.  Co.,  IX  Uaii.  383.  It  !■  not  competent  to  except  fttia 

*  The  conttiCational    requirement   of  right  to  recorer  for  injury  ftvm  defeo- 

•qnal  protection   of  the  lawi  does  not  tice  tidewatk  all  who  do  not  reiide  in 

make  neceaaary  the  tame  local   regnU-  StatM  where  limilar  injnriea  conatitnte 

lion*,  monidpal  powen,  or  Judicial  or-  right  of  action.    PearMin  b.  Portlaikd,  W 

ganixatioD  OF  joriidictlon.     Hiaaoori  d.  He.  218;  s.  o.  81  Am.  Rep.  27& 
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or  of  bankers,  may  reqnire  special  statutory  regulatiODS  for  th« 
general  benefit,  and  it  may  be  matter  of  public  policy  to  give 
laborers  in  one  buaoess  a  specific  lien  for  their  wages,  when  it 
would  be  impracticable  or  impolitic  to  do  the  same  for  peisons 
eng^ed  in  some  other  employments.  If  the  laws  be  otherwise 
nnobjectionable,  all  that  can  be  required  in  these  cases  is,  that 
they  be  general  in  their  application  to  the  class  or  locality  to 
which  they  apply  ;  and  they  are  then  public  in  charactei,  and  of 
their  propriety  and  policy  the  legislature  must  judge. 

But  a  statute  would  not  be  constitutional  which  should  pro- 
scribe a  class  or  a  party  for  opinion's  sake,^  or  which 
should  select  particular  *  indiridualB  from  a  class  or    ['  S91] 
locality,  and  subject  them  to  peculiar  roles,  or  impose 

1  Th«  iljitb  (Mtion  of  tlw  Uetmpoll-  know  no  rMUon  why  court*  *honld  de- 

taa  Police  Law  nt  Baltimore  (1B60)  pro-  dine  to  take  notice  ot  theie  facia  of  geo- 

Tided  that  "  no  Black  Republican,  or  in-  erat  notoriety,  whicb,  like  tlie  nminet  of 

doner  or  lopporter  of  the  Helper  bonk,  political  pertiei,  are  a  pert  of  the  public 

thai  1  be  appointed  to  any  office"  under  the  biitory  of  the  timee.    A  itatnte  requiring 

Board    of    Police   which  it  eataUithed.  caniea    in  which    the   venne    hu    been 

Thia  WM  dftltned  to  be  unconititational,  cbMtged  to  be  remanded  on  the  affldA- 

al  Introducing  into  le^slatitxi  the  princl-  rita  of  three  unconditional  Union  met), 

pie  of  proacription  for  the  lake  of  politi-  that  jnstice  can  be  had   in   the  courts 

ot  opinion,  whic-h  wai  directly  oppoied  where   it  originated,  held  void,  on  the 

to  the  cardinal  priaciple*  on  which  the  prindple*  dated  in  the  text  in  Brown  v. 

Conititntion  wai  founded.      The  court  Haywood,  4  Heiik.  367. 
diimlMed  the  objection  in  the  fallowing         It  hai  been  decided  that  Btsle  lawa 

wordi:  "That  portion  of  the  lixtli  aec-  (brtiidding  the  intermarriage  of  white*  and 

tion  which  relate!  to  Black  Republican!,  blacki  are  such  police  legulationi  aa  are 

Ac.,  ii  obnoxlou!  to  tbe  objection  urged  entirely  within  the  power  of  the  State*, 

•gain!t  it.if  we  are  to  condder  that  clan  notwiihitaading    the    proTliion*   of    the 

of  personi  a*  proicribed  on  account  of  new  amendment!  to  the  federal  Conitltn- 

their  political  or  religion*  opinion*.    But  Hon.    Sute  s.  Gibson,  86  Ind.  S89 ;  «.  o. 

we  cannot  under!tand,  officially,  who  are  10  Am.  Rep.  42;   State  t.  Hainton,  OS 

meant  to  he  wBbcted  by  the  proviio,  and  N.  C.  461 ;  Sute  o.  Kenney,  78  K.  C.  261 ; 

Iheretore  caonat  expreu  a  jndidal  opin-  a.  c.  32  Am.  Rep.  B8S ;  Ellit  v.  State,  49 

lonon  thequeation."    Baltimore e.  State,  AUl   626;  Green  v.   Bute,  6B  Ala.  190; 

15  Ud.  876,  46S.    See  alao  p.  484.    Th(*  e.  c.  29  Am.  Rep.  TSO;   Sinney'*  Caae, 

doe*  not  aeem  to  be  a  rtty  satiafltclnrr  80  Orctt  868;   Fraaber  v.  Sute,  8  Tei. 

diapoaition  of  ao  grave  a  conatitutional  Ap.  283 ;  e.  c.  30  Ara.  Rep.  ISI ;  Lonaa  v, 

objection    to    a    legJaUtlTe    act      That  State,  3  Hdik.  287;  ■.  o.  1  Green,  Cr.  R. 

court!  may  Uke  Judidal  notice  of  the  fact  462 ;  Ex  rd.  Hobba  and  Johnioa,  1  Wooda, 

that  the  elector!  of  Hm  country  are  dt-  637;  Ei  parte  Kinney,  S  Hnghei,  9;  £> 

vided  into  partle*  with  well-known  desig-  parte  Francoie,  S  Wooda,  367.    It  la  al*o 

nalioiia  cannot  be  doubted ;   and  when  aald  colored  children  may  be  nqnired  to 

one  ot  these  is   proacrlbed  by  a  name  attend  Mparate  achool*,  if  impartial  pro- 

fkmillarly  applied  to  it  by  it*  opponents,  linon    Is    made    for    their    inatructtoo. 

the  inference  that  It  <t  done  because  of  StaU  e.  Duffy,  T  Ner.  342;  e.  o.  8  Am. 

pciUtical  oplaion  seem*  to  be  too  oonHn-  Rep.  713;  Cory  n.  Carter,  48  Ind.  SST; 

Siva  to  need  tbrther  mpport  than  that  Ward  e.  Flood.  48  Cal.  86;  Stale  v.  H» 

ithidi  i*  toond  in  the  act  ItaeU.    And  we  Cmu,  SI  Ohio  St  199 ;  BwtoiiiMaB  ■: 
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Dpon  them  special  oblations  or  bardena  from  which  others  in 
the  same  locality  or  class  are  exempt.' 

The  legislature  may  suspend  the  operatioD  of  the  general  laws 
of  the  State  ;  but  when  it  does  ao  the  suapensioD  must  be  general, 
and  cannot  be  made  for  individual  cases  or  for  particular  local- 
itiee.*  Frivil^es  may  be  granted  to  particular  individuals  when 
by  BO  doing  the  rights  of  others  are  not  interfered  with  ;  disabili- 
ties may  be  removed ;  Uta  legislature  as  parent  patria,  when  not 
forbidden,  may  grant  authority  to  the  gnardiaus  or  trustees  of 
incompetent  persons  to  exercise  a  statutory  control  over  their 
estates  for  their  assistance,  comfort,  or  support,  or  for  the  dis- 
chai^e  of  legal  or  equitable  liens  upon  their  property ;  but  every 
one  has  a  right  to  demand  that  he  be  governed  by  general  rules, 
and  a  special  statute  which,  without  his  consent,  singles  his  case 
out  as  one  to  be  regulated  by  a  diEferent  law  from  that 
['  S92]  which  is  applied  *  in  all  similar  cases,  would  not  be  legiti- 
mate legislation,  but  would  be  such  an  arbitrary  man- 
date as  is  not  within  the  province  of  free  governments.  Those 
who  make  the  laws  "  are  to  govern  by  promulgated,  established 
laws,  not  to  be  varied  in  particular  cases,  hut  to  have  one  rule 
for  rich  and  poor,  for  the  favorite  at  court  and  the  countryman 

8choolDlTectori,3Wood»,177.  Butiome  tiotnl.    Sbre»eport  n.  I^tj,  86  I*.  An. 

8UtM  (oTbid  thii.     People  ».  Board  of  BTl ;  (.  o.  21  Am.  Bep.  56a    Thara  u  no 

Edncation,  18  Mich.  400 ;  Clark  v.  Board  of  Kason.  lioweTer,  why  the  law  should  not 

Director*,  24  Iowa,  268 ;  Dot*  v.  School  take  notice  of  peculiar   riew*  held  by 

Diitrict,  41  Iowa,  689 ;  ChaM  o.  Stephen-  «ome  claue*  of  people,  which  unfit  them 

*on,  Tl  Hi.  883;  People  a.  Board  of  Bdu-  for  certain  public  dutiei,  and  excuse  them 

cation  of  Quincy,  101  liL  808;  Board  of  from  the  perlomiance  of  iuch  dutiet;  a» 

Education   n.  Tinnon,  28  Kan.  1.    And  Quakera  are  eicuaed  from  military  duty, 

when  separate  achooli  are  not  esUbliihed  and  penont  denying  the  right  to  inflkt 

for  colored  children,  they  are  entitled  to  capital  punishment  are  exdudedfrom  ja- 

•dmiaslon  to  the   other  public   schooU.  riei  in  capital  caaes.    These,  ho worer,  are 

Bute  c.  Duffy,  mpra.  In  the  nature  of  eiemptions,  and  tbey  re»t 

'  Lin  Sing  o.  Washbnm,  20  Cat  534.  upon  considerations  of  obvious  neceiutj. 

Brown  V.  Haywood,  4  Heisk.  867.    A  San  'The  statute  of  limitations  cannot  be 

Franciwa)  ordinance  required  erery  male  inspended  in  particular  ease*  while  al- 

person  imprisoned  in  the  county  Jail  to  lowed  to  remain  in  toree  geneimlly.     Hol- 

haTB  his  hair  cut  to  an  uniform  length  of  den  o.  James,  11  Maas.  396;  Davison  t. 

one  inch.    This  wa«  held  invaUd,  as  bo-  Johonnot,  7  Met.  888.     See  aaU,  p.  •SOS, 

ing  directed  specially  againit  the  Chinese,  note.    The  general  exemption  law*  can- 

Ah  Row  V.  Nnnsn,  6  Sawyer,  662.    In  not  be  Taried  for  particular  catea  or  lo- 

Louisiana  an   ordinance   forbidding  the  caUlles.    BuUv,  Conroe,  13  Wis.  283,  244. 

sale  of  goodi  on  Sunday,  but  excepting  The  legliUtnre,  when  forbidden  to  gtwit 

tfom  Its   operatlDi)   thoao  keeping  their  dirorcea,  cannot  pass  special  acts  author- 

placet  of  business  closed  on  Saturday,  i«ing  the  courts  to  grant  dlTorces  in  p»r- 

was  held  parUal  and  therefore  unconstico-  tlcular  cam  for  cauaea  not  recogniied  in 


by  Google 


OH.  XI.}      PBOTBCTPION  BY  "THB  LAW   OP  THE  LAND."  486 

at  ploogfa."  *  This  is  a  marim  in  constitutional  law,  and  by  it 
we  may  test  the  authority  and  binding  foroe  of  legislative  enact- 
ments.' 

Special  oonrts  cannot  be  created  for  the  trial  of  the  rights  and 
obligations  of  particular  parties ; '  and  those  cases  in  which  legis- 
lative acts  granting  new  trials  or  other  special  relief  in  judici^ 
proceedings,  while  they  have  been  regarded  as  usurpations  of 
judicial  authority,  have  also  been  considered  obnoxious  to  the 

thegeDcrallaw.  Teft  d.  Teft,8Hich.fiT;  cooK  of  Uwl  And  how  doe*  the  np- 
Simondi  u.  Simondi,  103  Man.  672.  S«e,  poaed  cue  diiler  from  the  preteutt  A  r«- 
for  the  Mine  principle,  Altet^i  Appeal,  ST  tolre  ptuied  after  the  general  law  can 
PentL  St.  811.  Hie  anthDrity  tn  emer-  prodiiL-e  oalj  the  lame  effect  a*  inch  pro- 
gSDciea  to  aatpend  the  civil  lawi  in  a  part  vjto.  In  &ct,  neither  can  have  any  legal 
of  the  State  ODiy,  b}' a  declaration  of  mar-  operatioD."  See  also  Durham  v.  Lewia- 
tial  law,  we  do  not  call  in  queitlon  b;  ton,  4  Me.  110;  Holden  c.  Jamei,  11  Maai. 
M)7thing  here  lUted.  ITor  in  what  we  390;  Piquet,  Af^lUnt,  6  Fide.  06;  Bndd 
hare  here  uid  do  we  have  any  reference  e.  State,  8  HDaiph.483;  Van  Zantc.  Wad- 
to  (lupeaiioDi  of  tlie  laws  generally,  or  dell.  2  Terg.  260;  People  u.  Friibie,  'M 
of  any  pariicalar  law,  nnder  the  eitraor-  CaL  186 ;  DaTi«  s.  Uenaiha,  21  Wi*.  191 ; 
dinar/ drcamstancei  of  rebellion  or  war.  I^ncaater  b.  Barr,  2G  Wit.  660;  Brown 

1  Locke  on  CiTil  GoTernmenE,  i  142;  v.  Haywood,  4  Beiik.  B67 ;  Wallj'i  Heire 

Slate  V.  Dotty,  7  Nev.  S49 ;  Strauder  v.  i^.  Kennedy,  2  Ymg.  65i ;  a.  c.  24  Am. 

W.  Virginia,  100  U.  S.  SOS;  Bemier  v.  Dec  611,    In  the  laal  caae  il  ii  uid: 

Roaiell,  89  DL  00.  "  The  rlghta  of  erery   indiTidoal   moit 

■  In  Lewli  r.  Webb,  3  Me.  320,  the  stand  or  fUl  by  the  uime  rule  or  law  that 
validity  of  a  atatnte  granting  an  appeal  govenu  every  other  raember  of  the  body 
IrODi  a  decree  of  the  Probate  Court  In  a  police,  or  land,  under  aimllar  dream- 
particular  caae  came  ander  review.  He  ataucea ;  and  every  partial  or  private  law, 
court  aay :  "  On  principle  it  can  never  be  which  directly  propoeei  to  destroy  or  af- 
-wlthin  the  bounds  of  lesitimale  legisU-  feet  individual  rights,  or  does  the  aame 
tion  to  enact  a  special  law,  or  pass  a  re-  thing  by  aObrding  remedies  leading  to 
•olve  dispensing  with  the  general  law  la  alniilar  consequences,  is  nnconstitutional 
a  particnlarcase,and  granting  n  privilege  and  void.  Were  it  otherwise,  odious  In- 
aad  iDdolgenoe  to  one  man,  by  way  of  dividnals  and  corporationa  would  be  gov- 
Bxemption  from  the  operation  and  effect  emed  by  one  law ;  the  masa  of  the  com- 
of  such  geneial  law,  leaving  all  other  per-  munity  and  those  who  made  the  law,  by 
iona  under  its  operatioD.  Such  a  law  i«  another;  whereas  the  hke  general  law 
neither  just  nor  reasonable  in  lla  conae-  affecting  the  whole  commnnlty  equally 
qnencea.  It  ia  our  boaat  that  we  live  could  not  have  been  passed."  Bee  fur- 
under  a  govemmeul  of  laws,  and  not  of  ther,  Oflloer  v.  Young,  6  Terg.  B20 ;  Grif- 
men;  but  thii  can  hardly  be  deemed  a  fln  v.  Cunulngliam,  20  Grat.  81  (an  Id- 
bleaaing,  unless  thoae  laws  have  for  Iheir  stractiTe  eaae) ;  Dorvey  e,  Dorsey,  37  Md. 
immovable  basis  the  great  prindplea  of  M;  a.  o.  11  Am.  Rep.  628;  Tmateea  e. 
eonstUulional  equality.  Can  it  be  sup-  Bailey,  10  Fla.  388;  Lawaon  e.  Jeffrie*,  4T 
posed  fivamomeutthat,iflheleglsiatnre  Misa.eSO;  a.  o.  12  Am.  Rep.  342;  Arnold 
•bottld  pasa  a  general  law,  and  add  a  n.  Kelley,6W.Va. 446;  unfa, pp.*9&-*Qa. 
•eetion  by  way  of  proviso,  that  it  never  *  Aa,  tor  lottance,  the  debtora  of  a 
aboold  be  construed  to  have  any  open-  particular  bank.  Bank  of  the  Slate  a. 
tion  or  effect  upon  the  persona,  righta,  or  Cooper,  2  Yerg.  690 ;  a.  c.  24  Am.  Dec. 
property  of  Arehelaus  Lewia  or  John  617.  Compare  Durkee  c.  Janesville,  28 
Go^on,  BQch  a  proviso  would  receive  the  Wis.  464,  in  which  it  was  declared  that  a 
•auction  or  even  the  coDotenaoM  of  a  apadalexemptioDof  tbedtyof  Janeavilto 
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objecUoD  that  the7  andertook  to  suspeod  general  laws 
[*  S98]    in  special  *  casea.    The  doubt  m^ht  aiao  arise  whethei 

a  regulation  made  for  any  one  class  of  citizens,  entirely 
arbitrary  in  its  obaracter,  and  restricting  their  rights,  privileges, 
or  legal  capacities  in  a  manner  before  unknown  to  the  law,  could 
be  sustained,  notwithstanding  its  generality.  Distinctions  in  these 
respecta  must  rest  upon  some  reason  upon  which  they  can  be  de- 
feuded, —  like  the  want  of  capacity  in  infants  and  insane  per- 
sons ;  and  if  the  legislature  should  undertake  to  provide  that 
persons  following  some  specified  lawful  trade  or  employment 
should  not  have  capacity  to  make  contracts,  or  to  receive  convey- 
ances, or  to  build  such  houses  as  others  were  allowed  to  erect,  oi 
in  any  other  way  to  make  such  use  of  their  property  as  was  per- 
missible to  others,  it  can  scarcely  be  doubted  that  the  act  would 
transcend  the  due  bounds  of  legislative  power,  even  though  no 
express  constitutional  provision  could  be  pointed  out  with  which  it 
would  come  in  confiict.  To  forbid  to  an  individual  or  a  class  the 
right  to  the  acquisition  or  enjoyment  of  property  in  such  manner 
as  should  be  permitted  to  the  community  at  large,  would  be  to 
deprive  them  of  liberty  in  particulars  of  primary  importance  to 
their  "  pursuit  of  happiness ; " '  and  those  who  should  claim  a 
right  to  do  so  ought  to  be  able  to  show  a  specific  authority 
therefor,  instead  of  calling  upon  others  to  show  how  and  where 
the  authority  is  negatived. 

Equality  of  rights,  privileges,  and  capacities  unquestionably 
should   be  the  aim  of   the   law ;  and   if  special  privileges  are 


from  tbe  paynieDt  «f  ootta  in  aaj  pro-  mamieT  tiiey  jadge  moit  c 

Gsedlos  kgaiDiC  it  to  let  uide  ft  ux  or  Uielr  happineM,  od  condition  of  their  Ut- 

laz  lale  wu  vcrid.     And  we  Memphii  v.  ing  within  tbe  limit*  of  Ilia  Uw  of  uatoi*, 

fliher,  0  Baz.  240.    In  Matter  of  Ificholl,  and  lO  a»  not  to  inleifere  with  an  equal 

8  B.  I.  60,  a  specUl  act  admitting  a  tort  exeroUe  of  the  Mme  righti  by  other  men. 

debtor  commitled  to  jail  to  take  the  poor  See  1  K.  Com.  126.    lieber  tay ■  :  "  Lib- 

debtor'i  oath  and  fae  ditcharged,  wai  held  erty  of  todal  man  cooiisU  in  tbe  pniteo- 

void.    The  legiilatare  cannot  confer  upon  tion  of  onreitralned  action  in  at  bigfa  ■ 

a  corporation  privilege!   or  eiemptioni  degree  ai  the  aaine  claim  of  protection 

which  it  could  not  confer  conttitutionally  of  each  indiTidnal  admits  of,  or  in  tbe 

upon  a  prirale  penon.     Qordon  v.  Build-  moit  efficient  protection   of   bia   rigtatt, 

ii^  Auociation,   12   Biuh,   110.    Ai   to  claimi,intereiti,8aa  manor  citiien, orof 

what  i«  not  a  Tiolation  of  thia  prloclple  hii  humani^  manifeited  ai  a  aoctal  be- 

•ee  United  Stateiti.nnianPa<!.B.B.  Co.,  ing."     Ci»il   Libertj    and    Self-Gorern- 

98U.  6.  66Q.  menL    "Legal  Ubertj,"  aaji   Mackio- 

1  BurUmaqui  (Politic  Law,  c.  8,  S  16)  toah.  In  hit  eeaaj  on  the  Study  of  tbe  Law 

defloei  natwral  liberty  aa  the  right  which  of  Nature  atid  of  Hationi,  "coniiiU  in 

Mitnre  give*  to  all  mankind  of  diipoiing  erer;  man'i  lecuri^  agaiuat  wrong." 
Df  their  petaoM  and  property  aftw  Uw 
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granted,  or  special  burdens  or  reatrictiona  imposed  in  any  case, 
it  must  be  presumed  tliat  the  legislature  designed  to  depart  as 
little  as  possible  bom  this  fundsmeutal  maxim  of  goTemment.' 

The  State,  it  is  to  be  presumed,  has  no  favors  to  bestow,  and 
designs  to  iuilict  no  arbitrary  deprivation  of  rights.  Special 
privil^es  are  always  obnoxious,  and  discriminations  against  per- 
sons or  classes  are  still  more  so  ;  and,  as  a  rule  of  construction, 
it  is  to  be  presumed  they  were  probably  not  contemplated  or 
designed.  It  has  been  held  tiiat  a  statute  requirii^  attorneys  to 
render  services  in  suits  for  poor  persons  without  fee  or  reward, 
was  to  be  confined  strictly  to  the  cases  therein  prescribed ; 
and  if  by  its  terms  it  "expressly  covered  civil  cases  only,  [•  394] 
it  could  not  be  extended  to  embrace  defences  of  criminal 
prosecutions.'  So  where  a  constitutional  provision  confined  the 
elective  franchise  to  '*  white  male  citizens,"  and  it  appeared  that 
the  legislation  of  the  State  had  always  treated  of  negroes,  mulat- 
toes,  and  other  colored  penont  in  contiadiatinction  to  white,  it  was 
held  that  although  quadroons,  being  a  recognized  class  of  colored 
persons,  must  be  excluded,  yet  that  the  rule  of  exclusion  would 
not  be  carried  further.^    So  a  statute  making  parties  witnesses 

1  In  the  Que  of  HooopoUei,  Darcj  e.  can  make  th^m  to  the  men  who  build 
Allain,  11  Rep.  84,  Uie  grant  of  an  ezcln-  (tore*  or  murafBCtorles  in  coniidention 
•iv*  privilege  of  making  plajing  cardi  of  Bimilar  expected  benefits.  People  v. 
traa  ai^adged  roid,  inatmauh  u  "  tlie  Tovnihip  Board  of  Salem,  20  Mith.  4^. 
tote  trade  of  any  mechanicsl  artifice,  or  See  fartber,  a»  to  tnoDapaliet,  Chicaso  v. 
any  otfaer  monopolj,  ii  not  only  a  dam.  RnmpD,  46  HI.  90;  Gate  i>.  Kalamazoo, 
age  and  pr^'ndice  to  thoM  wbo  exertUe  23  Micli.  344.  In  State  v.  Major,  &c.  of 
die  aame  trade,  but  alK>  to  all  otlier  sub-  Newark,  86  N.  J.  167,  a.  a.  10  Am.  Rep. 
Javta ;  fir  Uu  end  of  all  theie  monopoliea  223,  tlie  doctrine  of  the  text  wa«  applied 
Ii  for  the  private  gain  of  the  paleoteee."  Co  a  cue  in  which  by  italule  tlie  proper^ 
And  see  Norwich  Gas  Light  Co.  e.  Nor-  of  a  society  had  been  exempted  from 
wieli  City  Gaa  Co.,  26  Conn.  IB  j  State  v,  "  taxes  and  aweMments ;  "  and  it  wat 
(^cinnati,  &c.  Gai  Co.,  18  Ohio  St.  262.  held  that  only  the  ordinary  public  taxea 
Compare  with  theee.  Stale  c.  BGIwaukee  were  meant,  and  the  property  might  be 
Oa«  Light  Co.,  29  Wii.  464.  On  this  subjected  to  local  asseuments  tor  munid. 
ground  it  has  been  denied  that  the  State  pat  purposes.  State  grants  are  not  ex- 
can  exerdee  the  power  of  taxation  on  clnsiTe  unlet*  made  lo  in  express  Cermt. 
babaU  M  corporationi  who  undertake  to  Tuckahoe  Canal  Co.  v.  Railroad  Co.,  11 
malie  or  to  improTe  the  tlioroughf  ares  of  Leigh,  42 ;  a.  o.  86  Am .  Dec.  874 ;  Galnei 
trade  and  travel  for  their  own  benefit  f.  Coalei,  61  Him.  336;  Wright  d  Vagle, 
Tbe  Slale,  it  is  said,  can  no  more  Ux  Che  101  C.  S.  791.  Where  monopolies  are 
eommnnity  to  set  one  claas  of  men  up  in  forbidden,  it  is  nevertheless  competent  to 
bnainess  than  anotber;  can  no  more  sab-  give  excluatve  rights  to  a  water  company 
■Idixe  one  occupatitKi  than  another;  can  Co  supply  a  ciQ' for  a  term  of  yean.  Mem- 
no  mora  make  donations  Co  Che  men  who  phis  r.  Water  Co.,  6  Heisk.  496. 
boUd  and  own  railroads  in  consideration  *  Webb  v.  Baird,  6  Ind.  IS. 
ef  expected  incidental  beDeQtt,  than  It  *  People  v.  Dean,  14  Mich.  406.    See 
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against  themselves  canaot  be  construed  to  compel  them  to  dis- 
close facts  which  would  subject  them  to  crimiaal  punishmeot.' 
And  a  statute  which  authorizes  summary  process  ia  £aTor  of  a 
baok  against  debtors  who  have  hy  express  contract  made  their 
obligations  payable  at  such  bank,  being  in  derogation  of  the 
ordinary  principles  of  privatti  right,  must  be  subject  to  strict 
construction.^  These  cases  are  only  illustrations  of  a  rule  of 
general  acceptance.^ 

There  are  unquestionably  oases  in  which  the  State  may  grant 
privileges  to  speciBed  individuals  without  violating  any  constitu- 
tional  principle,  because,  from  the  nature  of  the  case,  it  is  impos- 
sible they  should  be  possessed  and  enjoyed  hy  all ;  *  and  if  it  is 
important  that  they  should  exist,  the  proper  State  authority  must 
be  left  to  select  the  grantees.'  Of  this  class  ai-e  grants  of  the 
franchise  to  be  a  corporation.^  Such  grante,  however,  which 
confer  upon  a  few  persons  what  cannot  be  shared  by  the  many, 
and  which,  though  supposed  to  be  made  on  public  grounds,  are 
nevertheless  frequently  of  great  value  to  the  corporators,  and 
therefore  sought  with  avidity,  are  never  to  be  extended  by  con- 
struction beyond  the  plain  terms  in  which  they  are  conferred. 
Ko  rule  is  better  settled  than  that  cbartera  of  incorporation  are 
to  be  construed  strictly  against  the  corporators.^    The  just  pre- 

Btiilej  V.  Fiike,  M  Me.  77 ;  Monroe  n.  *  In  Gordon  r.  Building  AuocistiMt, 

Collins.  17  Ohio  St.  S65.    The  decitiooa  12  Buib,  110,  it  ii  decided  thu  a  ipecwl 

in  Ohio  iiere  itill  more  libera],  and  ranked  pririlege  gianted  to  a  particular  corpot*- 

M  irhlce  prraoot  all  who  bad  a  prepon-  tion   to  take  an  intere«C   on   iii    loani 

derance  of  white  blood.     Gray  v.  State,  4  gre«Cer  Uian  the  regular  intcreat  allowed 

Ohio,  363;  Jeffrei  u.   Anken;,  11  Ohio,  hy  lav  is  TOid;   it  not  being  gnntad  in 

S72;   Thacker  b.  Hawk,  II  Ohio,  37S;  coniideration  of  any  obligation  auumed 

AnderaoD   v.   MilUkin,  9   Ohio   St.   668.  bj  the  coiporatioo  to  lerre  the  palilia 

But  fee  Van  Cnmp  c.  Board  of  Education,  '  That  proper  granta  of  thii  sort  are 

0  Ohio  St.  40e.     Happily  all  tuch  qoea-  not  to  be  regarded  as  partial  legielation, 

tioniarenawdlapoiedaf  by  constitutional  see  Tipton  v.   LocomotiTe  Works,   103 

amendments.    It  seems,  however,  in  the  U.  S.  628;  B.  c.  1  Am.  &  Eng.  B.  R.  Caa. 

opinion  of  the  Supreme  Court  of  Csli-  617;  North  k  S.  Ala.  R.  It.  Co.  b.  Horrit, 

fnmia,   that   these   amendments   do  not  66  Ala,  103. 

preclude  a  Slate  denying  to  a  race,  t.  g.  ^  Providence  Bank  c.  Billings,  4  Pet. 

tlie  Chinese,  the  riglii  to  testify  againat  6U;    Charles   RiTer  Bridge  «.   Warren 

other  persons.    People  t>.  Brady,  40  Cal.  Bridge,  11  Pet.  4S0, 644  ;  Peniae  v.  Ches- 

108 ;  t.  c.  6  Am.  Sep.  fl04.  apeake  and  Delaware  Canal  Co.,  S  Ho«. 

i  Broadbent  b.  State,  T  Md.  416.    See  172;  Ricbmoad,  Ac,  R.  R.  Co.  v.  Louis* 

Knowtes  v.  People,  IS  Mich.  408.  R.  R.  Co.,  13  How.  71 ;  Bradley  o.  N.  T. 

*  BankofColambiaii.Okely,4  Wheat,  ft  N.  H.  R.  R.  Co.,  21  Conn.  294;  Parker 
236.  r.  Sunbury  and  Erie  R.  R.  Co.,  19  Fenn. 

■  See  1  Bl.  Com.  60,  and  note.  St.  211 ;  Watea  «.  Rtetaon,  S  Mass.  143; 

*  Haion  v.  Bridge  Co.,  IT  W.  Ytb  8tf6.    Chenango    Bridge   Co.   p.  BinghMnton 
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Bumption  in  '  every  auch  case  is,  that  t^e  State  has  [*  895] 
granted  in  express  terms  all  that  it  designed  to  grant 
at  all.  **  When  a  State,"  aays  the  Supreme  Court  of  Pennsyl- 
vania, *'  means  to  clothe  a  corporate  body  with  a  portion  of  her 
oyra  sovereignty,  and  to  disarm  herself  to  that  extent  of  the 
power  which  belongs  to  her,  it  is  so  easy  to  say  so,  that  we  will 
never  believe  it  to  be  meant  when  it  is  not  said.  ...  In  the 
construction  of  a  charter,  to  be  in  doubt  ia  to  be  resolved  ;  and 
every  resolution  which  springs  from  doubt  is  against  the  corpora- 
lion.  If  the  usefulness  of  the  company  would  be  incieaaed  by 
extending  [its  privileges],  let  the  legislature  see  to  it,  but  let  it 
be  remembered  that  nothing  but  plain  English  words  will  do  it."' 

Biidge  Co.,  2T  K.  T.  ST,  ud  S  Wall.  61 ;  other  h  U  merely  deriTatire,  is  ipedal  if 
Slate  E>.  Krebi,  64  N.  C.  604.  not  exclmiTe  in  iU  character,  and  it  io 
1  PennsjIraniB  R.  It.  Co.  v.  Canal  derogatiDn  of  uamnion  right.  In  tlie  lente 
Commiuionen,  21  Peon.  St.  S,  22.  And  that  It  conferi  priTilegea  to  wliich  the 
•ee  Commonwealth  t>.  Fittaburg,  &c.  R.  S.  memben  ot  the  comiaunitf  at  large  ar« 
Co.,  21  Penn.  Sc  15fi;  Chenango  Bridge  not  entitled.  Auti  of  the  former  kind, 
Co.  D.  Blnghaniton  Bridge  Co.,  27  N.  T.  being  dictated  lolely  l)y  a  regard  to  tbe 
87,  98,  per  (Trt^,  J. ;  Baltimore  v.  Balti-  beneBt  of  the  public  generally,  attract 
more,  Ac  R.  R-  Co.,  21  Md.  60;  Tncka-  noneof  thfttprqjudiceorjealongylowarda 
boe  Canal  Co.  v.  Railroad  Co.,  11  Leigh,  tbem  which  naturally  would  ariie  lowardi 
12 ;  a.  o.  86  Am.  Dec.  371 ;  Richmond  b.  those  of  the  other  description,  from  the 
Uchmond  and  Danville  R.  B.  Co.,  21  consideration  that  the  latter  were  obtained 
Otatt.  601;  Uolyoke  Co.  v.  Lyman,  16  with  a  view  to  the  beneflt  of  particular 
Wall.  600;  Delancey  o.  Insurance  Co.,  62  iadividuals,  and  the  apprelienaioo  that 
N.  B.  fiSl ;  Spring  Valley  Water  Works  their  interexU  might  be  promoted  at  the 
*.  SaD  f  ranciscoi  62  CaL  111 ;  Gaines  n.  sacriflce  or  to  the  injury  of  thoie  of  others 
CmlIss,  61  Miss.  S36,  We  quote  from  whose  intereata  should  be  equally  re* 
tba  Supreme  Conn  of  Connecticut  in  garded.  It  is  universally  understood  to 
Bndley  n.  N.  T.  and  M.  H.  B.  R.  Co.,  21  be  one  of  tile  Implied  and  neceeaary  con- 
Coon.  891,  800:  "The  rules  of  construe-  ditionsupon  wtiich  men  enter  into  society 
lioii  which  apply  to  general  legista^OQ,  in  and  form  governments,  that  lacriflce* 
ngard  to  thoae  subjects  in  which  the  mustsometimesberequiredof individuals 
public  at  large  are  interested,  are  essen-  far  the  general  beneflt  of  the  community, 
tially  dUferent  from  those  which  apply  to  for  which  they  have  no  rightful  claim  to 
private  gianu  to  individuals,  of  powers  specidc  compensation;  but,  u  between 
or  privilegea  designed  to  be  eierciaed  the  several  individnal*  composing  the 
with  apedal  reference  to  their  own  ad-  community,  it  is  the  duty  of  the  Slate  to 
TBnla^e,  although  involving  in  their  protect  them  In  the  eiuoyment  of  just  and 
eicrdse  incidental  benefits  to  the  com-  equal  rights.  A  law,  therefore,  enacted 
nuiilty  generally.  The  former  are  to  be  for  the  common  good,  and  which  there 
expounded  largely  and  beneficially  for  would  ordinarily  be  no  inducement  to 
tbe  purpose*  for  which  they  were  en-  pervert  from  that  purpose,  is  entitled  to 
acted,  the  latter  liberally,  in  favor  of  the  be  viewed  with  less  jealousy  and  distrust 
pvblic,  and  strictly  as  against  tlie  gran-  than  one  enacted  to  promote  the  inleresla 
teea.  The  power  in  the  one  case  is  origl-  of  particular  persons,  and  which  wonid 
nal  and  inherent  in  the  State  or  sovereign  constantly  present  a  motive  for  encrosch- 
power,  and  it  exercised  solely  fbr  the  ing  on  tbe  rights  of  others." 
ICMral  good  of  tbe  communi^;  in  the 
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This  is  Bound  doctrine,  aod  should  be  vigilantly  observed  and 

enforced. 
['  396]  '  And  this  rule  is  not  confined  to  the  grant  of  a  corpo- 
rate franchise,  but  it  extend*)  to  all  grants  of  franchises 
or  privileges  by  the  State  to  individuals,  in  the  benefits  of  which 
the  people  at  large  cannot  partioipata  **  Private  statutes,"  says 
Paraont,  Ch.  J.,  "  made  for  the  accommodation  of  particular  citi- 
zens or  corporations,  ought  not  to  be  construed  to  affect  the  rights 
or  privileges  of  others,  unless  such  construction  results  from  ex- 
press voi-ds  or  from  necessary  implication."  '  And  the  grant  of 
ferry  rights,  or  the  right  to  erect  a  toll-brtc^pe,  and  the  like,  is  not 
only  to  be  construed  strictly  against  the  grantees,  but  it  will  not 
be  held  to  exclude  the  grant  of  a  similar  and  competing  privilege 
to  others,  unless  the  terms  of  the  grant  render  such  construction 

imperative.' 
[*  397}        *  The  Constitution  of  the  United  States  contains  pro- 
visions which  are  important  in  this  connection.     One  of 
these  la,  that  the  citizens  of  each  State  shall  be  entitled  to  all  the 

>  Coolidge  D.  Williamt,  4  Maa*.  140.  erected.  Ctjug^  Bridge  Co.  v.  MagM, 
See  mUo  Dyer  d.  Tuicalooai  Bridge  Co.,  2  FalKC,  116  ;  b.  c.  6  Wend.  SG.  In 
2Por(.  {Ala.)2M;  i.e.  27  Am.  Dec.  666;  Chapin  n.  Tlie  Paper  Worfct,  30  Codu. 
Grant  v.  Leach,  20  La.  Ann.  S29.  In  461,  It  wa«  held  that  itatutea  giring  m 
Sprague  v,  Birdaatl,  2  Cow.  419,  ll  wai  preference  to  certain  creditora  over  other* 
held  that  one  embarking  upon  the  Cajoga  abanldbeconitnied  withreaaonableatrict- 
Lake  six  milea  from  the  bridge  of  the  neta,  u  the  law  tarored  equality.  In 
Cayuga  Bridge  Co.,  and  croaiing  the  lake  People  e.  I^mbier,  6  Denio,  9,  it  appeared 
in  an  oblique  direction,  «o  ai  to  land  within  that  an  act  of  the  legiilature  had  aathw- 
lixty  rodi  of  tiie  bridge,  waa  not  liable  to  iied  a  proprietor  of  landa  t7iDg  in  the 
pay  toll  under  a  pravieion  in  the  charter  East  RiTer,  which  ia  an  arm  of  the  aea, 
of  aaid  companr  which  made  It  unUwfol  to  conalruct  wharrei  and  bulkheada  In 
for  any  person  to  crou  within  three  miles  the  rirer,  in  front  of  hia  land,  and  there 
of  the  bridge  witliout  paying  toll.  In  waa  at  the  timea  public  highway  throng 
another  caie  arising  under  the  aame  char-  the  land,  terminating  at  the  rirer.  Held, 
ter,  which  amhoriced  the  companj  to  that  the  proprietor  ooold  not,  by  fltliog 
bnild  a  bridge  acroai  the  lake  or  the  out-  np  (the  iajid  between  the  shore  and  the 
leCthereof,and  torebnild  in  caseitihoold  bulkhead,  obstmet  the  public  right  of 
be  destroved  or  carried  away  by  the  Ice,  paatage  fitira  the  land  to  the  water,  but 
and  prohibited  all  other  persons  from  that  the  street  was,  bj  operation  of  law, 
erecting  a  bridge  within  three  ullee  of  extended  from  the  former  termiaaa  over 
the  place  where  a  bridge  should  be  erected  the  newly  made  land  to  the  water.  Con- 
by  the  company,  it  waa  held,  aRer  the  pare  CommiMlonera  of  Inland  Fisheriea 
company  had  erected  s  bridge  acroM  the  v.  Holydke  Water  Power  Co.,  104  Han. 
lake  and  it  had  been  carried  away  bjr  446;  a.  c.  6  Am.  Rep,  247. 
the  ice,  that  they  had  no  authority  aftei^  *  Hillt  v.  St.  Clair  Coonty,  B  How. 
wards  to  rebuild  acrois  the  ovilit  of  the  669 ;  Mohawk  Bridge  Co.  b.  Utica  and  8. 
lake,  two  miles  Irom  the  place  where  the  R.  R.  Co.,  8  Paige,  5M :  Chenango  Bridg* 
Rnt  bridge  was  built,  and  tliat  the  re-  Co.  d.  Btnghamton  Bridge  Co.,  27  V.  T. 
atricted  limits  were  to  be  measured  fhim  87 ;  a.  o.  3  Wall.  61. 
the  place  where  the   first   bridge  was 
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priTileges  and  immunities  of  citizens  of  Uie  seTeral  States,'  and 
all  persons  born  or  naturalized  in  the  United  States,  and  subject 
to  its  jurisdiction,  are  declared  to  be  citizens  thereof,  and  of  the 
State  wbereiu  they  reside.*  The  States  are  also  forbidden  to  make 
or  enforce  any  law  which  shall  abiidge  the  privileges  or  immuni- 
ties of  the  citizens  of  the  United  States,'  or  to  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  or  to  deny 
to  any  person  within  their  jurisdiction  the  equal  protection  of  Uie 
law8>    Although  the  precise  meaning  of  "  privileges  and  immu* 

1  ConiL  of  United  SUtw,  ut.  4,  1 2.  harm,  iDi-onvenieDce,  or  depriration,  the 

See  luie,  pp.  "15,  •10.  citizen  U  entitled  lo  ui  immunity  which 

'  Const,  of  United  Stales,  14th  Amend-  peitaln*  to  fedenl  dliieniliip. 
IDent.  "One  ray  pUin  and  nnqneitionabte 

■  "TbeUneofdiitinction between Um  immunity  ii   exemption   from  any  tax, 

priTilege*  and  iinmuoitiei  of  citiiena  of  bnrden,  or  impoeition  under  State  lavi, 

the  United  Stales  and  thoee  of  citlietH  ai  a  condition  to  the  et^jojment  of  any 

of  theteTeral  Slates  must  be  traced  along  right  or  privilege  under  tlie  laws  of  t)ie 

the  boundary  of  theii  respectJTe  spliere*  United  State*.    A  Ktate,  therefore,  caa- 

of  action,  and  the  two  cUMea  ronst  be  as  not  require  one  to  pay  a  tax  as  importer, 

diHerentintheirnatureasarethefunctions  mider  t1>e  laws  of  Congrela,  of  foreign 

of  the  reapectire  goTemments.     A  cicicen  mercbandiie :  Ward  n.  Maryland,  13  Wall, 

of tlMUniledStates,aisucb,haitheright  168;   nor  impose  a  tax  upon  traveller* 

to  participate  in  foreign  and  inter-itate  passing  by  public  conveyances  out  of  the 

commerce,  to   have  the  benefit  of  tlie  Sute:   Crandall  v.  Nevada,  6  Wall  86; 

postal  laws,  to  make  use  in  common  with  nor   impose   condittoni   to  the  right  of 

other*  of  the  navigable  waters  of  the  citizen*  of  other  States  to  sue  it*  citizen* 

United  Sifttes,  and  to  pas*  from  State  to  in  the  federal  court*.     Insurance  Co.  e. 

Sute,  and  into  foreign  eountrieB,  because  Horse,   20  Wall.  446.    Tlieae  instances 

over  all  the*e  subjects  the  jurisdiction  of  euffidentiy    indicate    the    general    rule, 

the  United  Stales  extendi,  and  they  are  Whatever  one  may  claim   ai   of   right 

covered  by  it*  law*.    Siory  oo  Const  4th  under  the  Constitution  and  laws  of  the 

ed.  f  1987.    These,  therefore,  are  among  United  State*  by  virtue  of  bis  citiienship, 

the  privilege*  of  citizens  of  the  United  isaprivilegeofacitizetishipof  tlie  United 

States.    So  every  citizen  may  petition  the  State*.     Whatever  the  Constitution  and 

federal  suthotitle*  which  are  aet  over  him,  law*  of  the  United  States  entitle  him  to 

Id  respect  tosnymstier  of  public  concern ;  exemption  ttaai,  he  may  claim  an  immo- 

■nay  examine  the  public  record*  of  the  nity    in   respect    to.     Slaughter   HoiMe 

federal  jurisdiction ;  may  visit  tlie  seat  Cases,  16  Wall.  38.     And  such  a  right  or 

of  government  without  being  subjected  privilege  it  abridged  whenever  the  Stal« 

to  the  payment  of  a  tax  fiT  the  privilege ;  law  interfferes  with  any  legitimate  opera- 

Ciandall  e.  Nevada,  6  Wall.  36;  may  be  tion  of  the  federal  anthority  which  con- 

porehaaer  of  the  pabliclaods  on  the  aame  ceras  his  interest,  whether  it  be  an  an- 

tmns  with  others ;  may  participate  in  the  thority  actively  exerted,  or  retting  only 

government  if  he  come*  within  the  condl-  in  the  express  or  implied  command  or  as- 

tlon*  of  *nfl^ge,  and  may  demand  the  anraoce  of   the  federal  Cnnetitution  or 

care  and  protection  of  the  United  State*  Laws."    CooUy,  Principles  of  Const.  Law, 

when   on   the  high  teaa  or  within   the  346.     See Uniled  State* d.  Becee, 03  U.S. 

Jariadiction   of   a  foreign  government :  214 ;   United   States  r.   rruik*hank,   93 

SUnghler  House  Caae*,  16  Wall.  86.    The  U.  S.  642 ;  Hall  d.  De  Cuir,  96  U.  S.  4SG ; 

privilege*  angge*t  the  imtnnnitie*.  Wher-  Kirkland  v.  Hotchkiss,  100  U.  8.  4el. 
ever  it  is  the  duly  of  the  United  State*  to         *  Const,  of  United  States,  14th  Amend- 

giTe  protection  to  a  dtixen  against  any  tnent     The  tonrteentb  amendment  is 
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nities "  u  not  veiy  conclaBirelj'  settled  as  yet,  it  appears  to  be 
coDceded  thut  the  Constitution  secures  in  each  State  to  the  citi- 
zens of  all  other  States  the  right  to  remove  to,  and  carry  on  boai- 
ness  therein ;  the  right  by  the  usual  modes  to  acquire  and  hold 
property,  and  to  protect  and  defend  the  same  in  the  lav ;  the 
right  to  the  usual  remedies  for  the  collection  of  debts  and  the  en- 
forcement of  other  personal  rights,  and  the  right  to  be  exempt,  in 
property  and  person,  from  taxes  or  burdens  which  the  property, 
or  persons,  of  citizens  of  the  same  State  are  not  subject  to.^  To 
this  extent,  at  least,  discriminations  could  not  be  made  by  State 
laws  against  them.  But  it  ia  unquestionable  that  many  other 
rights  and  privil^es  may  be  made — as  they  usually  are  —  to 
depend  upon  actual  residence :  such  as  the  right  to  vote,  to  have 
the  benefit  o£  exemption  laws,  to  take  fish  in  the  waters  of  the 
State,  and  the  like.  And  the  constitutional  provisions  ai-e  not 
violated  by  a  statute  which  allows  process  by  attachment  against 
a  debtor  not  u  resident  of  the  State,  notwithstanding  such  process 
is  not  admissible  against  a  resident.*  The  protection  by  due 
process  of  law  has  already  been  considered.  It  was  not  within 
the  power  of  the  States  before  the  adoption  of  the  fourteenth 
amendment,  to  deprive  citizens  o£  the  equal  pratection  of  the 
laws  ;  but  there  were  servile  clitsses  not  thus  shielded,  and  when 
these  were  made  freemen,  there  were  some  who  disputed  their 
clum  to  citizenship,  and  some  State  laws  were  in  force  which 
established  discriminations  against  them.  To  settle  doubts  and 
preclude  all  such  laws,  the  fourteenth  amendment  was  adopted ; 
and  the  same  securities  which  one  citizen  may  demand,  all  others 
are  now  entitled  to. 

violated  b^  B  (tatnte  which  allovi  the  tIoIiIs  a  conititatlDnal  proTiiion  which 

oreneen  of  the  poor  lo  commit  paapen  fbrbidi  the  grmnt  of  ipccitl  ptJTilegei  or 

«nd  Tafrmnti  to  the  work-ho<ue  without  ImmuaitieB.    Blaii  v.  Eitpatrick,  40  Ind. 

trial.    Portland  r.  Bangor,  B6  Me.  120;  815. 

Dann  u.  Barteigh,  02  Me.  24.    Itdoevnot  >  Corfleld  v.   Coryell,  4   WMh.   880; 

confer  the  right  of  tuSrage  upon  females.  Campbell  v.  Horrii,  8  H.  &  IScS.  &64 ; 

Van  Vulkeoburgh  v.  Brown,  43  Cal.  43 ;  Cnuidall  v.  State,  10  Conn.  339 ;  OliTer  v. 

BradweUv.  Slate,  18  Wall.  130;  Minora.  Waehington  Milli,  U  Allen,  26B. 

Happerwtt,  31   Wall.   102.     See  anU,  p.  *  C«Ripbell  o.  Uorrii,  3  IL  &  McH. 

•  891,  note.  564 ;  8ute  v.  Hedbar;,  8  R.  1.  1S&    And 

Granting  liceniei  for  the  Mle  of  Intoi-  eee  gmerallf  the  cmm  died,  autt,  p. '  10, 

iMtlng  drink*  to  Dudee  0DI7  doei  not  note. 
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Judicial  Proceeding*. 

Individual  citizens  require  protection  against  judicial  action  as 
well  as  gainst  legislatiTe ;  and  perhaps  the  queation,  what  con- 
stituteB  due  process  of  law,  arises  as  often  when  judicial  action  is 
in  question  as  in  any  other  oases.  But  it  is  not  so  difficult  here 
to  arrive  at  satdsfactory  conclusions,  since  the  bounds  of  the  jodi- 
cial  authority  are  much  better  defined  than  those  of  the  l^isla- 
tive,  and  eadi  case  can  generally  be  brought  to  the  test  of  definite 
and  well-settled  rules  of  law. 

The  proceedings  in  any  court  are  void  if  it  wants  jurisdiction 
of  the  case  in  which  it  has  aasnmed  to  act.    Jurisdiction 
is,  firBt,  of  •  the  subject-matter ;  and,  teeondy  of  the  per-    [•  898} 
sons  whose  rights  are  to  be  passed  upon.* 

A  court  has  jurisdiction  of  any  subject-matter,  if,  by  the  law  of 
its  oiganization,  it  has  authority  to  take  cognizance  of,  try,  and 
determine  cases  of  that  description.  If  it  assumes  to  act  in  a 
case  over  which  the  law  does  not  give  it  authority,  the  proceed- 
ing and  judgment  will  be  altc^ther  void,  and  rights  of  property 
cannot  be  devested  by  means  of  them. 

It  is  a  maxim  in  the  law  that  consent  can  never  confer  joris- 
diction :  ^  by  which  is  meant  that  the  consent  of  parties  cannot 
empower  a  court  to  act  upon  subjects  which  are  not  submitted 
to  its  determination  and  judgment  by  the  law.  The  law  creates 
courts,  and  upon  considerationB  of  general  public  policy  defines 
and  limits  their  jurisdiotion ;  and  this  can  neither  be  enlarged 
nor  restricted  by  the  act  of  the  parties. 

Accordingly,  where  a  court  by  law  baa  no  jurisdiction  of  the 

>  "Jnrudictlon  li  %  power  conttita-  Morton,  2  Ohio  St,  26;  OilliUndg.  Admin- 

tioDtUf  conferred  npon  e.  coort,  ■  ilngle  Istntor  of  Sellen,  2  Ohio  St.  2S3 ;  IMcka 

jndga.or  ft  niAgiitrate,  to  take  cogninnM  v.H&tch,10Iowm,380;McCaU  v.Pnche^, 

»nd  decide  wuiei  according  to  law,  and  1  Call,  66;   Bent«  d.  Oravee,  8  McCoid, 

to  carrj  their  lentence   into  exEimllon.  280;  OTentraet  f ,  Brown,  4McCord,  79; 

The  tract  of  land  within  which  a  court,  Green  v.  Cdlloi,  6  lied.  189 ;  Boatwick  v. 

Judge,  or  magiitrate  ha*  juriadiction  li  Perklna,  4  Ga.  47 ;  Georgia  R.  R.,  Ac.  k 

called  hii  terriforj  ,■  and  bla  power  in  rela-  HarrU,  6  Ga.  627;   Slate  ■>.  Bonnej,  S4 

6on  to  hii  terrltorj  Ii  calied  hta  (fm'tonW  Me.  828 ;  Little  d.  fltti,  8S  Ala.  S4S ;  Glnn 

jmrMietiM."    8  Bout.  Inat.  71.  r,  Bogera,  9  lU.  181 ;  Neill  v.  Keeae,  G 

1  CofflD  v.  Tracy,  8  Cainei,  120;  Blio  Tes.  23;  Amet  «.  Boland,  I  Minn.  885; 

V.  Campbell,  14  Johni.  4BS ;    Cnyler  r.  Bradj  v.  Rlchanjion,  18  Ind.  I ;    While 

Bocheater,   12    Wend.    166;    Dudley  e.  r.    Bachanan,  8   Cold.  82;    Andrew*  «. 

Hayhew,  S  V.  T.  B;  Praiton  b.  Boston,  Wbeaton,2SCoiui.ll2;  CoUameTF.Pace, 

H  Pick.  7;  Chapman  ■'.Morgan,  2  Greene  SSTLSStI 
(I«>w*),   874;    T- 
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Bubjeotrinatter  of  a  cODtroversy,  a  party  whose  rights  are  soaght 
to  be  a£Fected  by  it  id  at  liberty  to  repudiate  its  proceedings  and 
refuse  to  be  bound  by  them,  DotvithstandiDg  be  may  once  have 
ooDseDted  to  its  actioo,  either  by  voluntarily  commencii^  tlte 
proceeding  as  plaintiff,  or  as  defendant  by  appearing  and  pleading 
to  the  merits,  or  by  any  other  formal  or  informal  action.  This 
right  he  may  avail  himself  of  at  any  stage  of  the  case ;  and  the 
maxim  that  requires  one  to  move  promptly  who  wonld  take 
advantage  of  an  irregularity  does  not  apply  here,  since  this  is 
not  mere  irregular  action,  but  a  total  want  of  power  to  act  at  all. 

Consent  is  sometimes  impUed  from  failure  to  object;  but 
["  899]    there  can  be  no  *  waiver  of  rights  by  lachex  in  a  case 

where  coDseot  would  be  altogether  Dugatory.^ 
In  regard  to  private  controveiwes,  the  law  always  encoonigee 
voluntary  arrangements ; '  and  the  settlements  which  the  parties 
may  make  for  themselves,  it  allows  to  be  made  for  them  by  arbi* 
trators  mutually  chosen.  But  the  courts  of  a  country  cannot 
have  those  controversies  referred  to  them  by  the  parties  which 
the  law-making  power  has  seen  fit  to  exclude  from  their  cog- 
nizance. If  the  judges  should  sit  to  hear  such  controversies, 
they  would  not  sit  as  a  court ;  at  Uie  most  they  would  be  arbitra- 
tors only,  anil  their  action  could  not  be  sustained  on  that  theory, 
unless  it  appeared  that  the  parties  had  des^ned  to  make  tiie 
judges  their  arbitrators,  instead  of  expecting  from  them  valid 
judicial  action  as  an  organized  court.  Even  then  the  decision 
could  not  be  binding  as  a  judgment,  but  only  as  an  award ;  and 
a  mere  neglect  by  either  party  to  object  the  want  of  jurisdictioa 
could  not  make  the  decision  binding  upon  him  either  as  a  judg- 
ment or  as  an  award.  Still  less  could  consent  in  a  criminal  case 
bind  the  defendant ;  since  criminal  charges  ate  not  the  subject 
of  arbitration,  and  any  infliction  of  criminal  punishment  upon  an 
individual,  except  in  pursuance  of  the  law  of  the  land,  is  a  wrong 
done  to  the  State,  whether  the  individual  assented  or  not.  Those 
cases  in  which  it  has  been  held  that  the  constitutional  right  of 
trial  by  jury  cannot  be  waived  are  strongly  illustrative  of  the 
legal  view  of  this  subject.* 

>  Bottwick  0.  Pwkin*,  4  Oa.  47 ;  HIU  *  Moore  r.  Detroit  Locomotive  Works, 

B.  People,  16   Mich.  361 ;   White  v.  Bo-  14  Hlcb.  266;  Cofner  p.  L^ae,  10  ImL 

Chan.!!,  e  Cold.  82 ;  ColUiM  e.  (MOm,  87  382. 

Vraa.  St.  387]    Gr«eit  v.   Ci^ghton,  18  *  Brownn.  SUU.SBhKkf.Cei;  Woife 

UiM.  168.  n  Ohio,  3  Ohio  St.  996;  Cmnoeml a.  FM> 
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If  the  partieB  cannot  confer  jarisdiction  npon  a  coart  by  con- 
seat,  neither  can  they  by  consent  empower  any  individual  other 
than  the  judge  of  the  court  to  exercise  its  powers.  Judges  are 
chosen  in  such  manner  as  shall  be  provided  by  law ;  and  a  etipii- 
latioQ  by  parties  that  any  other  person  than  the  judge  shall  exer- 
cise his  functions  in  their  case  would  be  nugatory,  even  though 
the  judge  should  vacate  his  seat  for  the  purpoees  of  the  bearing.' 

Sometimes  jurisdiction  of  the  subject-matter  will  depend  upon 
considerations  of  locality,  either  of  the  thing  in  dispute  or  of  the 
parties.  At  law  certain  actions  are  local,  and  others  are 
transitory.  *  The  first  can  only  be  tried  where  the  [*  400] 
property  which  is  the  subject  of  the  controverffjr,  or  in 
respect  to  which  the  controversy  ha^  arisen,  is  situated.  The 
United  States  courts  take  cognizance  of  certain  causes  by  reason 
only  of  the  &ct  that  the  parties  are  residents  of  different  States 
or  countries."  The  question  of  jurtsdiotion  in  these  cases  is  some- 
times determined  by  the  common  law,  and  sometimes  is  matter 
of  statutory  regulation.  But  there  is  a  class  of  cases  in  respect 
to  which  the  courts  of  the  several  States  of  the  Union  are  con- 
stantly being  called  upon  to  exeroise  authority,  and  in  which, 
while  the  juriadiction  is  conceded  to  rest  on  considerations  of 
locality,  there  has  not,  unfortunately,  at  all  times  been  entire 
harmony  of  decision  as  to  what  shall  confer  jurisdiction.  We  re- 
fer now  to  suits  for  divorce  from  the  bonds  of  matrimony. 

The  courts  of  one  State  or  country  have  no  general  authority 
to  grant  divorce,  unless  for  some  reason  they  have  control  over 
the  particolar  marriage  contract  which  is  sought  to  be  annulled. 
Bat  what  circumstance  gives  such  control  T  Is  it  the  fact  tliat 
the  marri^e  was  entered  into  in  such  country  or  State?  Or 
that  the  alleged  breach  of  the  marriage  bond  was  within  that 
jurisdiction?    Or  that  the  parties  resided  within  it  either  at  the 

pie,  18  V.  T.  126;    People  r.  Smith,  B  Hon  In  mpect  to  ttie  plaintiff.     Vok  v. 

Mich.  IBS  i  Hill  D.  Peo[de,  16  Mich.  S61 ;  Mortoo,  4  Cuili.  27.    A«  to  third  penont, 

*WhoTtonv.  Manuge,  02  Ak.201;Fleiih-  a  judgment   Rgainat  on  indirldnat  itiiir 

nwD  u.  Walker,  91  III.  818;  ShlHler  v.  •ometime*  be  treated  as  Told,  when  he 

People,  98  III.  472.      See  alM   State  v.  «ru  not  inable  in  that  court  or  in  that 

Tamer,  1  Wtfght,  20.  manner,  notwlihitanding  he  ma;  hare  le 

1  WinchetterD.  A;Tei,4QrecQe{Iowa),  tnbmltted  himself  to  the  jariidictlon  a* 

104.    Se«  pMt,  •  410,  n.  to  be   penonall;  bound.      See  Georgia 

*  See  a  caae  where  ■  judgment  of  a  B.  R.,  Ac.  p.  Hania,  0  Oa.  197 ;   HiDch. 

United  StBtea  eonrt  wa«  treated  a>  of  no  nuD  v.  Town,  10  Mich.  fiOS. 
fcfoa,  bManee  tb*  court  had  not  jniitdio- 
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time  of  the  marriage  oi  at  the  time  of  the  offeoce  ?  Or  that  the 
parties  now  reside  in  such  State  or  country,  though  hoth  marrii^e 
and  offence  may  have  taken  phice  elsewhere  ?  Oi  must  marriage, 
offence,  and  residence,  all  or  any  two  of  them,  combine  to  confer 
the  authority?  Tliese  are  questions  which  have  frequently  de- 
manded the  thoughtful  attention  of  the  courts,  who  have  sought 
to  establish  a  rule  at  once  sound  in  principle,  and  that  shall  pro- 
tect as  far  as  possible  the  rights  of  the  parties,  one  or  the  other 
of  whom,  unfortunately,  under  the  operation  of  any  rule  which 
can  be  established,  it  will  frequently  be  found  has  been  the  victim 
of  gross  injuBtice. 

We  conceive  the  true  rule  to  be  that  the  actual,  bona  fide  resi- 
dence of  either  husband  or  wife  within  a  State  will  ^ve 
[*  401]  to  that  *  State  authority  to  determine  the  ttatiu  of  such 
party,  and  to  pass  upon  any  questions  affecting  his  or  her 
continuance  in  the  marri^e  relation,  irrespective  of  the  locality 
of  the  marriage,  or  of  any  alleged  offence ;  and  that  any  such 
court  in  that  State  as  the  legislature  may  have  authorized  to  take 
cognizance  of  the  subject  may  lawfully  pass  upon  such  questions, 
and  annul  the  marri^e  for  any  cause  allowed  by  the  local  law. 
But  if  a  party  goes  to  a  jurisdiction  other  than  that  of  his  domicile 
for  the  purpose  of  procuring  a  divorce,  and  has  residence  there 
for  that  purpose  only,  such  residence  is  not  bona  fide,  and  does  not 
confer  upon  the  courts  of  that  State  or  country  jurisdiction  over 
the  marriage  relation,  and  any  decree  they  may  assume  to  make 
would  be  void  as  to  the  other  party.' 

>  There  area  nnmberofcMM  Id  which  Tltcher,  12  Bub.  UO;  and  UcOiffert  s. 

thU  mbject  hat   been   couaidered.      In  Hc01f&n,81Barb.69.  InChawr.  Cbaae, 

Inbabitsnu   of    Hanover  t>.   Turner,   14  S  Oraj,  167,  the  lame  ruling  wai  had  m 

Hau.  227,  initmction*  to  a  Jury  were  lui-  to  «  TcMvign  diTorce,  noiwithttanding  the 

talned,  that  if   thej   were  eatiilled  the  wife  appeared  in  and  defended  the  foreign 

liosband.  who  had  been  ■  citiun  of  Maa-  luit     In  Clark  v.  Clark,  6  N.  H.  21,  the 

■achusetti,  remored  to  Vermont  merely  conrt  refused  a  dirorce  on  the  pvund 

for  the  parpoM  of  procuring  a  dirorce,  that  the  alleged  canM  of  dirorce  ladul- 

and  that  the  pretended  cauae  for  diroroe  terj),  though  committed  within  the  State, 

aroee,  if  it  erer  did  ariae,  in  Maiaacha-  wai  lo  committed  wliile  the  partiea  hai 

«ett«,  and  that  the  wife  vaa  nerer  within  tbeir  domicile  abroad.    Thii  decition  wat 

tlie  juriidiction  of  the  court  of  Vermont,  followed  in   Oreenlaw  v,   Greenlaw,   13 

then  and  in  (uch  caae  the  decree  of  di-  N.  H.  200.    The  court  uj :  "  If  the  de- 

Torce  which  the  huiliand  had  obtained  in  fendant  nerer  had  any  domicile  in  thi* 

Vermont  muit  be  conaidered  at  Ihrndn-  State,  the  llbellant  cooid  not  come  here, 

lentlj  obtained,  <ind  that  it  could  not  op-  bringing  with  her  a  caoae  of  dironie  over 

erate  to  as  to  difsolre  the  marriage  be-  which  thit  court  had  juriidiction.    If  at 

tween  the  parties.    See  alio  Viacher  r.  the  time  of  tlie  [alkged  trftenoe]  the 
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*  But  to  render  the  jurisdiction  of  a  court  effectual  in   [*  402] 

anj  caae,  it  ia  necessary  that  the  thing  in  controvemj,  or 

domicile  of  tbe  p«rUet  wm  in  KUine,  litge  nlaUoa  muit  icek  radrMi  In  lb« 

and  the  facti  fumlahcd  no  ooae  for  ■  di-  forum  of  llie  defenduit,  unleH  where  ancli 

Torce  there,  tbe  could  not  come  here  end  defendant  bM  lemoTed  from  what  «u 

ellep  thou  matteri  which  bad  alnedj  batbra  the    common   domldla  of    both, 

occumd,  ••  a  groond  for  ■  diTorce  mider  Calvin  o.  Beed,  SS  Fenn.  SL  376 ;  Glder 

the  lawi  of  thli  Stale.    Should  «he  under  n.  Reel,  S2  Peon.  St.  806 ;  i.  a  1  Am. 

anch  drcnmitance*  obtain  a  decree  of  di-  Bep.  414.     For  caaai  lopporting  to  a 

vorce  here,  it  muet  be  regarded  aa  a  mere  greater  or  lee*  extent  the  doctrine  ttaled 

nullity  elsewhere."    In  Frtrj  v.  Frarj,  in    tlie    text,  lee  Itarding  v.   Alden,  9 

ION.  H.  61,  imponanc«  «a«  attached  to  Greenl.  140;  Dlt*oD  d,  Ditaon,  4  R.  I.8T; 

the  &ct  that  the  marriagt  took  place  hi  Pawling  t>.  Bird'i  Ez'n,  IS  Johna.  193; 

New  Bampibire ;  and  it  wa*  b«ld  that  Kerr  v.  Kerr,  41  M.  Y.  272 ;  Hairiam  s. 

the  court  had  joriadiction  of  the  wife'i  Haniaon,    IS    Ala.    499;    Thompion  e. 

application  for  a  dirorce,  DotwlthiUed-  State,  28  Ala.  12 ;  Cooper  p.  Cooper,  7 

Ing  the  offence  wai  committed  hi  Ter^  Ohio,  £84;    Habtfeld  v.   McIutTre,    10 

moot,  but  during  the  time  of  the  wife'a  Ohio,  28 ;    Smilh    d.    Smith,   4    Oreena 

retidence  in  New   Hampthire.     See  aim  (Iowa),  266 ;  Tate*  f.  Tatei,  13  N.  J.  Bq. 

Kimballv.  Kimball,  18  N.H.  323;  Batch-  280;  Hagnire  v.  Magnin,  7  Dana,  181; 

alder  r.  Balchelder,  14  N.  H.  380  ;  Paj-  Walu  v.   Waltz,  18  Ind.  449 ;    HuU  ■>. 

•on  V.  P*7ion,  3i  N.  H.  618 ;  Hopkin*  r.  HuU,  2  Strob.  Eq.  174 ;  Manlej  b.  Uai»- 

Hopkin*,  36  N.  H.  474.    See  Trerino  v.  iey,  i  Chand.  97 ;  BufabeU  «.  Huhbell,  S 

TiVTino,  64  Tex.  261.    In  Wilcox  e.  Wil-  Wia.  663 ;  Qleaion  v.  GImmid,  4  Wia.  64 ; 

eox,  10  Ind.  436,  It  wa*  bald  that  tbe  Hare  b.  Bare,  10  Tex.  366;  D'AnTiUtm 

retidence  of  the  libellant  at  the  time  of  t>.  De  Liraudaii,  32  La.  Ann.  606 ;  a«tt7( 

tbe  application  for  a  divorce  wa*  aDlB.  v.  Gettyi,  S  Lea.  260.    And  lee  Story, 

clent  to  confer  jnriidictian,  and  a  decree  Confl.   Law*,  {  230a,'    Biihop  on   Har- 

diamiisiiig  the  hill  becaoae  tbe  caiue  fbr  and  Dit.  (1*1  ed.)  }  727  etitq.;  Ibid.(4th 

divorce  aroie  oat  of  the  Stale  wa*  re-  ed.)   Vol.  11.  J   166  i(  tq.    The  recent 

verwd.    And  tee  Tolen  B.  Tolen,  a  Blacbf.  caae*  of  Hoffman  e.  Hoffman,  46  N.  T. 

407.     CtHDpare    Jackton    v.  Jackaon,   1  30 ;  a.  o.  7  Am.  Bep.  200 ;  Elder  v.  Beel, 

John*.  424 ;   Barber  «.  Root,   10  Maa*.  63  Fono.  St.  908  j  i.  c.  1  Am.  Rep.  414 ; 

260;    Borden   u.   Fitch,   16  Johnt.   121;  People  b.  Dawell,  25  Mich.  247  ;  Strait  r. 

Bradihaw  n.  Heath,  18  Wend.  407.    In  Strait,  3  HcAtthm-,  416 ;  Stale  b.  Arm- 

anj  of  thew  caae*  the  qneatlon  of  actoal  Inj^n,  26  Hinn.  20 ;   Bewail  b.  SewiU, 

raaidence  will  be  open  to  Inqulrj  when-  122  Sbii.  166;  i.  o.  23  Am.  Rep.  290; 

ever  it  become*  important,  notwithstand-  Hood  d.  Stale,  66  Ind.  268 ;  ■.  c.  20  Am. 

log  tlio  record  at  proceedings  it  in  dne  Bep.  31 ;  Litowich  ■>.  Utowich,  19  Kan. 

form,  and  conlaiiu  Ihe  affidarlt  of  re*i-  461 ;  a.  o.  37  Am.  Rep.  I4G,  are  verj  ea- 

deece  required  b;  the  practice.    Leith  it.  pliuit  in   declaring    that   where    neither 

Leilh.  89  N.  H.  20.     And  tee  McGiScrt  partf  U  domiciled    within  a  parUcDlar 

a.  McGiflert,  31  Barb.  SB ;  Todd  b.  Kerr,  Slate,  lis  oonrta  can  have  no  Juriadiction 

42  Barb.  817 ;   Hoffman  b.  HoAuan,  40  in  reipect  to  their  marital  Hatut,  and  anjr 

N.  T.  SO ;    People  v.  Dawell,  26  Mich,  decree  of  divorce  made  therein  mnat  be 

M7.    The  Penntjlvanla  caae*  agree  with  nugatory.     A  onmber  of  tbe  caaea  died 

lbo*e  of  New  Hampahire,  io  holding  that  bold  that  the  wife  may  have  a  domicile 

a  divorce  ahonld  not  be  granted  nnlea*  aepaiate  from    the    boahand,  and    maj 

the  ante  alleged  oecarred  while  the  com-  therefore  be  entitled  to  a  divorce,  though 

plaimmt  had  domicile  within  the  Sute.  tbe  hniband  never  resided  in  the  State. 

Done]'  v.  Doiaer,  7  Watu,  840 ;  HolUater  Tbe*«  caae*  proceed  npon  the  theory  that, 

B.HolliBter,6Penn.8t.449;  McDennott't  althongh  In  general  the  domicile  of  tba 

Appeal,  8  W.  &  S.  261.    And  they  hold  huaband  i*  the  domicile  of  Iha  wile,  yet 

alio  that  (be  Injured  par^  in  die  mai^  that  if  ha  be  guU^  of  each  act  <r  daidia- 
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the  parties  interested,  be  subjected  to  the  process  of  the  court. 
Certain  cases  are  said  to  proceed  tn  rem,  because  they  take  notice 
rather  of  the  thing  in  controversy  than  of  the  peisona  concerned ; 

and  the'process  ia  served  upon  that  which  is  the  object 
[*  408]  of  the  suit,  vithoat  *  specially  noticing  the  interested 

parties  ;  while  in  other  cases  the  parties  themselTes  are 
brought  before  the  court  by  process.  Of  the  first  cUas,  admiralty 
proceedings  are  an  illustration  ;  the  court  acquiring  jurisdiction 
by  seizing  the  vessel  or  other  thing  to  which  the  controversy  re- 
lates, lu  cases  within  this  class,  notice  to  all  concerned  is  required 
to  be  given,  either  personally  or  by  some  species  of  publication  or 
proclamation  ;  and  if  not  given,  the  court  which  had  jurisdiction 
of  the  property  will  have  none  to  render  judgment*  Suits  at 
the  common  law,  however,  proceed  gainst  the  parties  whose 
interests  are  sought  to  be  affected ;  and  only  those  persons  are 
concluded  by  the  adjudication  who  are  served  with  process,  or 
who  voluntarily  appear.^     Some  cases  also  partake  of  the  uature 

tion  ofdnir  in  the  relation  m  entitlet  bar  Tnnier,  U  Mm*.  321;  HarteMi  >.  Hu^ 
to  have  it  partlftll;  or  whollj  diiiolTed,  te«a,  14  Pick.  181 ;  and  Lyon  ti.  Ljoa,  3 
«be  b  at  liberty  to  ettabllab  a  aepanite  Ocaj,  887.  The  divorce  of  one  p^ity  di- 
jartodictional  domicile  of  her  own.  Dit-  roruei  both.  Cooper  v.  Cooper,  7  Oblo^ 
BOD  V.  Dition,  4  R.  L  67 1  Hardmg  e.  AI-  594.  And  will  leave  both  at  liberty  to 
den,  9  Me.  140;  Magnire  d.  Magulre,  7  enter  ioto  new  marriage  reUtioiu,  nnleea 
Dana,  IBl ;  HoUiiter  d.  HolLUter,  6  Fenn.  tin  local  itatute  ezpreMlj  fiirbida  tb« 
St.  449.  The  doetrine  in  New  York  gniltj  party  ftom  contracting  a  lecmid 
«eenu  to  be,  tbat  a  diTorce  obtained  marriage.  See  Commonwealih  v.  Pat- 
in  another  State,  withont  penonal  aer-  nam,  1  Pick.  136;  Baker  v.  People,  2 
T<ce  of  proceu  or  appeatance  of  the  Hill,  S25.  A  party  wbo  liaa  gone  into 
defendant,  ii  abiolutely  Toid.  VUcher  another  titate  and  procured  a  ditorea 
1-.  Tiwlier,  12  Barb.  640 ;  McOiftert  v.  will  not  be  heard  to  allege  hli  own  fraed 
McGiSert,  81  Barb.  SQ;  Todd  r.  Kerr,  42  to  Impeach  It  EllloU  «.  Wohlfrom,  56 
Barb.  317  ;  People  v.  Baker.  76  N.  T.  78 ;  Cal.  884. 

a.  o.  82  Am.  Rep.  2T4.  See  Cox  p.  Coi,  •  Donghty  ».  Hope,  8  Denio,  694.  See 
IB  Ohio  St.  602;  B.  c.  2  Am.  Rep.  416.  Matter  of  Empire  aty  Bank,  18  N.  T. 
An  appearanoe  by  defendant  afierwudi  1B9 ;  Nationi  e.  Jabnton,  24  How.  20*. 
for  the  pnrpoan  of  a  motion  to  let  aude  205;  Black weU  on  Tax  TItlei,  213. 
the  decree,  which  motion  wat  defeated  *  Jack  o.  ThimpMui,  41  HiM.  49.  Aa 
on  technical  groand*,  will  not  affect  the  to  the  right  of  an  attorney  to  notice  of 
qneetion.  Hoffman  r.  Hoffman,  46  N.  T.  proceeding*  to  dlibar  him,  aee  notei  to 
80;  B,  c.  7  Am.  Rep.  299.'  pp.  "887  and  •404.  "Notice  of  loma 
Upon  the  whole  nibject  of  Jnriidictlon  kind  it  the  vital  breath  that  animalei  Ja- 
in divorce  mitt,  no  cue  in  the  booki  ii  dicial  jari«dlction  over  the  perMO.  It  ia 
more  foil  and  latlitactory  than  that  of  the  primary  element  of  the  application  of 
Dit*on  r.  DitMn,  4  R.  I.  B7,  which  re-  the  judicatory  power.  It  ii  of  the  e«- 
viewi  and  comment!  npon  a  nnmber  of  lenee  of  a  canae.  Withont  It  there  can- 
the  caiea  rited,  and  partlcalarly  npon  the  not  be  partiei,  and  wicbont  partlei  there 
Mawachntetti  caaei  of  Barber  v.  Root,  10  may  be  the  fbrm  of  a  wntence,  hnt  no 
Uau.  260;  Inhabllantt  of  Haaover  v.  judgment  obligating  the  perami."    8e* 
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both  of  proceedings  tn  rem  and  of  personal  actions,  since,  althoagh 
they  proceed  by  seizing  property,  they  also  contemplate  the 
service  of  pTOceaa  on  defendant  parties.  Of  this  class  are  the 
proceeding!)  by  foreign  attachment,  in  which  the  property  of  a 
non-resident  or  concealed  debtor  is  seized  and  retained  by  the 
officer  as  Bscurity  for  the  eatisfaotion  of  any  judgment  that 
may  be  recovered  against  him,  bat  at  the  aame  time  process  is 
issued  to  be  Bcrved  npon  the  defendant,  and  which  must  be 
served,  or  some  subetitate  for  service  had  before  judgment  can 
be  rendered. 

In  such  cases,  as  well  as  in  divorce  suits,  it  will  often  happen 
that  the  party  proceeded  against  cannot  be  found  in  the  State, 
and  personal  service  upon  him  is  therefore  impossible,  nnless  it  is 
allowable  to  make  it  wherever  he  may  be  found  abroad.  But  any 
such  service  would  be  ineffectual.  No  State  has  authority  to  in- 
vade the  jurisdiction  of  another,  and  by  service  of  process  com- 
pel parties  there  resident  or  being  to  submit  their  controversies 
to  tho  determination  of  its  courts  ;  and  those  courts  will  conse- 
quently be  sometimes  unable  to  enforce  a  jurisdiction  which  the 
State  possesses  in  respect  to  the  subjects  within  its  limits, 
unless  *  a  substituted  service  is  admissible.  A  substituted  [*  404] 
service  is  provided  by  statute  for  many  such  cases ;  gen- 
erally in  the  form  of  a  notice,  published  is  the  public  journals,  or 
posted,  as  the  statute  may  direct ;  the  mode  being  chosen  with  a 
view  to  bring  it  home,  if  possible,  to  the  knowledge  of  the  party 
to  he  affected,  and  to  give  him  an  opportunity  to  appear  and  de- 
fend. The  right  of  the  legislature  to  prescribe  such  notice,  and 
to  give  it  effect  as  process,  rests  upon  the  necessity  of  the  case, 
and  has  been  long  recognized  and  acted  upon.' 

Vng^i  Cue,  11  Coke,  99  a;  Rez  >.  1^  mul  be  nadenlood  to  MMnt  to  the 
OhaDcellor  of  Cimbridgt^  1  Str.  6ffl;  ctmditioD,  and  to  wmire  proceM  and  con- 
Cooper  V.  Board  at  Worki,  14  C.  B.  ■.  b.  tent  to  jndpnent.  Leirii  v.  Ourett'i 
IH ;  Htt»de  e.  Depntj  M>Tshal.  1  Brock.  Adm'r,  6  Hiu.  4U ;  People  o.  Van  Epi, 
324;  Ooetcfaena  ■>.  Hathewaon,  61  N.  4  Wtai.  387;  Chappee  p.  Thomas,  6 
Y.  420;  Underwood  o.  McVeigh,  28  Hicb.  53 ;  GildenleeTe^.  People.  10  Barb. 
Gntt.  409;  SfcVeigli  v.  United  Blatea,  SS;  People  v.  Lolt,  21  Bitrb.  130;  Pmtt 
It  Wall.  269 ;  Uttleton  e.  BlchardtOB,  d.  Dono*an,  10  WIi.  378 ;  Mnrnj  v.  Ho- 
84  N.  H.  179 ;  Black  r.  Black,  4  Bradt  bokeo  Land  Co.,  18  How.  272 ;  Phlladel- 
Snr.  Rep.  174,  206.  Where,  howeTer,  a  phia  v.  Commonwealth.  62  Penn.  8t  461 ; 
■tatDte  proridee  foe  the  taking  of  a  <xt-  Whltehnnt  r.  Cdeen,  63  111.  247. 
taio  wcnritj,  aod  aathoriiei  Judgment  to  >  "  It  may  be  admitted  that  a  itatate 
be  rendered  npon  it  on  motion,  without  which  thould  aathorite  anj  debt  or  dam- 
PKKMM,  the  part;  entering  into  the  Mcnr  agea  to  be  adjndged  agaiaat  a  penon 
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But  sQch  notice  is  restricted  in  its  l^al  efiFeot,  and  cannot  be 
made  available  for  all  purposes.  It  will  enable  the  court  to  give 
effect  to  the  proceeding  so  far  as  it  is  one  tn  rem,  but  when  the 
re$  in  disposed  of,  tbe  authoiity  of  the  court  ceases.  The  statute 
may  give  it  effect  so  far  as  the  subject-matter  of  the  proceeding  is 
wi^in  the  limits,  and  therefore  under  the  control,  of  the  State ;  bat 
the  notice  cannot  he  made  to  stand  in  the  place  of  process,  so  as  to 
subject  the  defendant  to  a  valid  judgment  against  him  personally. 
In  attachment  proceedings,  the  published  Dotice  may  be  sufficient 
to  enable  the  plaintiff  to  obtain  a  judgment  which  he  can  enforce 
by  sale  of  the  property  attached,  hot  for  any  other  purpose  such 
judgment  would  be  ioeffectual.  The  defendant  could  not  be 
followed  into  another  State  or  country,  and  there  have  recov- 
ery against  him  upon  the  judgment  as  an  established  demand. 
The  fact  that  process  was  not  personally  served  is  a  conclusive 
objection  to  the  judgment  as  a  personal  claim,  unless  the  de- 
fendant caused  his  appearance  to  be  entered  in  the  attachment 
proceedings.^     Where   a   party   has    property   in   a   State,   and 

npon  purely  a  parti  proceeding!,  without  Heir*  of  Rolntn  v.  B«nk  of  Norfolk,  13 
a  ^teoce  of  notico,  or  an;  proTiiloD  for  Alft.  369 ;  Cnrtit  d.  Gibbi,  1  Puui.  ^19 ; 
de(«idlDg,  would  be  x  rioUtioa  of  the  MiUer'i  Ei'r  b.  HIUm,  1  Buley,  342  ; 
conititDtion,  and  be  void ;  bat  where  the  Cone  v.  Cotton,  2  Blackf.  S2 ;  Kilbnrn  b, 
legi*iatnre  ha*  prewnted  a  kind  of  notice  Woodworth,  6  Johna.  87;  Robinson  *. 
by  which  It  it  rea«onabl7  probable  that  Ward'i  Ex'r,  6  Johui.  66 ;  Hall  v.  WU- 
the  parly  proceeded  agalrut  will  be  ap-  liuni,  6  Pick.  2S2 ;  Borilet  a.  Knight,  1 
prited  of  what  ii  going  on  Bg«init  him,  Man.  401 ;  St.  Albani  d.  Botb,  4  Tt.  68 ; 
and  an  opportunitj  it  afforded  him  to  de-  FentiHi  v.  Oulick,  6  Johna.  194 ;  BimbU 
fend,  I  am  of  opioion  that  the  conria  hare  c.  Briggt.  9  Hasi.  462 ;  a.  c.  6  Am.  Dec 
not  tbe  power  to  pronoonce  the  proceed-  88;  Denlaon  v.  Hyde,  6  Ccmn.  608;  Aid- 
ing illegal."  Datio,  J.,  in  Matter  of  Em-  rich  v.  Kinney,  4  Coaa.  880 ;  a.  o.  10  An. 
pire  City  Bank,  16  N.  T.  199,  21E.  See  Dec  151;  Boxie  u.  Wright,  2  Tt.  263; 
abo,  per  Morgan.  J.,  in  Rockwell  n.  Near-  Froaaer  v.  Warner,  4T  Tt.  667 ;  a.  c  Id 
Ing,  86  N.  T.  302.  314;  Nation*  b.  John-  Am.  Bep.  132;  Newell  i>.  Newton,  10 
•on,  24  How.  19Gi  Beard  t>.  Beard,  21  Pick.  470;  Blarbock  v.  Marray.  6  Wend. 
Ind.  S21 ;  Haaon  e.  Meuenger,  IT  Iowa,  148 ;  a.  o.  21  Am.  Dec  IT2j  Armitt«a( 
261 1  Cupp  V.  CommiMionera  of  Seneca  c.  Hanhaw,  1  Der.  187 ;  Bradiliaw  v. 
Co.,  10  Ohio  St  178 ;  Campbell  v.  Bratu,  Heath,  13  Wend.  407  \  Batei  e.  DelaTan. 
46  N.  T.  866i  Happy  r.  Moiher,  46  N.  T.  6  Paige,  290;  Webater  v.  Beid,  11  How. 
818.  In  Bumham  0.  Commonwealth,  1  487;  Gleaaoii  ».  I>odd,4  Met  S3S;  Green 
Dot.  210,  a  penonai  judgment  againit  v.  Cnalard,  28  How.  4S4.  In  Ex  partt 
tlie  abacooding  ofBcen  of  the  provltional  Heyfron,  8  Miu.  127,  it  waa  held  that  an 
gOTernment  waa  luitnined.  Bat  In  the  attorae;  oonld  not  be  atricken  ttmn  tbe 
caae  of  conatmctiTe  noUce,  if  the  party  rotU  without  notice  of  the  proceeding 
appeara,  he  baa  a  right  to  be  heard,  and  and  opportunity  to  be  heard.  And  se* 
tht«  cannot  be  denied  Urn,  even  though  oiK*.  p.  *387.  n.  tearing  notice  with 
be  be  a  rebel.  McVeigh  v.  United  Statea,  one'i  family  u  not  equiralent  to  penraal 
11  Wall.  2E9,  S67.  aerrice.  Rape  r.  Reatoo,  9  Wii.  820. 
1  Ptwling  0.  Willaon,  IS  Jobiti.  193;  And  ee«  BUaelar  >.  Dswaon,  G  DL  (36. 
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*  resides  elsewhere,  his  property  is  justly  subject  to  all    [*  405] 
valid  claima  that  may  exist  against  him  there ;  bat  be- 
yond this,  due  process  of  law  would  require  appearance  or  per- 
sonal eerrice  before  the  defendant  could  be  personally  bound  by 
any  judgment  rendered. 

The  same  rule  applies  in  divorce  oases.  The  conrts  of  the 
State  where  the  complaining  party  resides  have  jurisdiction  of 
the  subject-matter ;  and  if  the  other  patty  is  a  non-resident,  theiy 
must  be  authorized  to  proceed  without  personal  service  of  process. 
The  publication  which  is  permitted  by  the  statute  is  sufficient  to 
justify  a  decree  in  these  cases  changing  the  statiu  of  the  com- 
plaining party,  and  thereby  terminating  the  marriage;'  and  it 
might  be  sufficient  also  to  empower  the  court  to  pass  upon  the 
question  of  the  ooatody  and  control  of  the  children  of  the  mar- 
na^  if  they  were  then  within  its  jurisdiction.  But  a  decree  on 
this  subject  could  only  be  absolutely  binding  on  the  parties  while 
the  children  remained  within  the  jurisdiction ;  if  they  acquire  a 
domicile  in  another  State  or  country,  the  judicial  tribunals  of  that 
State  or  country  would  have  authority  to  determine  the  question 
of  l^eir  guardianship  there.^ 

*  Bat  in  divorce  cases,  no  more  than  in  any  other,  can  [*  406] 
the  court  make  a  decree  for  the  payment  of  money  by  a 
defendant  not  served  with  process,  and  not  appearing  in  the  case, 
which  shall  be  binding  upon  him  personally.  It  must  follow,  in 
such  a  case,  that  the  wife,  when  complainant,  cannot  obtain  a 
valid  decree  for  alimony,  nor  a  valid  judgment  for  costs.  If  the 
defendant  had  property  within  the  State,  it  would  be  competent 
to  provide  by  law  for  the  seizure  and  appropriation  of  such  prop- 
erty, under  the  decree  of  the  court,  to  the  use  of  the  complslnant ; 

>  Hnn  V.  HdII.S  Strob.  Eq.  174;  Hui-  ciplea,  m  the  appointmeiit  of  guardiso 

Itj  0.  Muil«7,  4  Cband.  07 ;  Hubbell  v.  for  minora  ii  of  local  force  onl;.    8m 

HnblMU,  S  Wii.  OaS;  Maatfleld  r.  Ho-  Horrell    c   Dickej,   1    Johni.  Ch.   16S; 

UtTK,  10  Ohio,  28 ;  DiUoo  ti.  Dltion,  4  Woodworth  «.  Spring,  4  Allen,  S21 ;  Pot- 

R.  L  87 1  UarriMD  b.  Harriion,  IS  Ala.  ter  r.  Hiacox,  SO  Conn.  608 ;   Kraft  ■>. 

4W;    Tbompioii  v.   Stale,  28  Ala.   12;  Wicke;.  4  Q.  A  J.S22i  a.  o.  28  Am. Dec 

Harding  a.  Alden,  9  Me.  140;  a.  o.  28  66fi.    The  cate  of  Towniend  d.  Kendall, 

Am.   Dec.  649;  Hagnii^  v.  Magnire,  7  4  Minn.  412,  appean  to  be  contra,  bnl 

Dana,  181;  Todd  v.  Kerr,  42  Barb.  817.  lOEne  reliance  1i  placed  bj  the  court  on 

It  ii  immaterial  in  theae  oaKa  whether  the  itatale  of  the  Suie  which  allowa  the 

noUce  waa  actuallj'  broaght  hone  to  the  foreign  appointment  to  be  recogniied  for 

defendant  or  not.    And  lee  Heira  of  Hoi-  the  purpoaea  of  a  aale  of  the  real  eatale-of 

nan  >.  Bank  of  Norfolk,  12  Ala.  869.  a  ward- 

■  Thla  moat  be  eo  on  general  prb)- 
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bat  the  legal  tribunals  elaewhere  would  not  recognize  a  decree  for 
alimony  or  for  costs  not  based  on  personal  serTtoe  or  appearance. 
The  remedy  of  the  complainant  must  generally,  in  these  cases,  be 
confined  to  a  dissolution  of  the  marriage,  with  the  incidental  beo- 
efits  springing  therefrom,  and  to  an  order  for  the  custody  of  the 
children,  if  within  the  State.' 

When  the  question  is  raised  whether  the  proceedings  of  a  court 
may  not  be  vmd  for  want  of  jurisdiction,  it  will  sometimes  be  im- 
portant ta  note  the  grade  of  the  court,  and  the  extent  of  its  au> 
thority.  Some  courts  are  of  general  jurisdiction,  by  which  is 
meant  that  their  authority  extends  to  a  great  variety  of  matters ; 
while  others  are  only  of  special  and  limited  jurisdiction,  by  which 
it  is  understood  that  they  have  authority  extending  only  to  cer- 
tain specified  cases.  The  want  of  jurisdiction  is  equally  fatal  in 
the  proceedings  of  each  ;  bat  different  rules  prevail  in  showing  it. 
It  is  not  to  be  assumed  that  a  court  of  general  jurisdiction  has  in 
any  case  proceeded  to  adjuc^e  upon  matters  over  which  it  had  no 
authority ;  and  its  jurisdiction  is  to  be  presumed,  whether  there 
are  recitals  in  its  records  to  show  it  or  not.  On  the  other  hand, 
DO  such  intendment  is  made  in  &Vor  of  the  judgment  of  a  coort 
of  limited  junedictiou,  but  the  recitals  ooQtiuned  in  the  min- 
utes of  proceedings  must  be  sufficient  to  show  that  the  case 
was  one  which  the  law  permitted  the  court  to  take  cognixance 
of,  and  that  the  parties  were  subjected  to  its  jurisdiction  by 

proper  prooesa.' 
[•  407]        •  There  is  also  another  difference  between  these  two 

classes  of  tribunals  id  this,  that  the  jurisdiction  of  the 
one  may  be  disproved  under  circumstances  where  it  would  not  be 

>  See  Jackioa   v.   Jacktoi),  1  Johni.         ■  See  Dskin  e.  Bndion,  6  Cow.  221 ; 

421;  Harding  n.  Alden,  9  Me,  140;  a.  c.  Clereland  e.  Rogeri,  6  Wend.  4S8;  Peo- 

SB  Am.  Dec.  &49;  Bolmet  v.  Holmea,  4  pie   r.  Koebet.   T   HiU,  30;   SbelOen  r. 

Barb.  206;  Cimae  v.  Meginnlt,  1  OiU  &  J.  Wright,  5  N.  T.  407 ;  Clark  ■>.  Holnraa,  1 

4SS;  Hagnire  d.  Hagalre,  7  Dana,  IBl;  Doug.  (Hich.)   S90;   Cooper  d.  Sundei^ 

a.   c.  19   Am.   Dec.   2S7 ;   Towniend  v.  land,  3  lava,  114 ;  WaU.  n.  Trumbull.  19 

Oriffin,  4  HaiT.  44a    In  Beard  c.  Beard,  Mich.  228 ;  Dranlng  a.  Corwin,  11  Wend. 

21  Ind.  321,  Pertiiu,  J.,  after  a  learned  617 ;  Bridge  d.  Ford,  4  Man.  611  i  Smith 

and  lameirhat  elaborate  examination  of  v.  Kce,  11  Maia.  COT ;  Barrett  o.  Crane, 

the  ■iibject,eipTeHei  the  opinion  that  the  16  Vt  248;  Tift  v.  Orifflc,  4  Ga.  1S5; 

State  maj  permit  a  personal  judgment  Jemiingi  v.  Stafford,  1  Ired.  404;  Fci^ 

for  alimony  in  the  caae  at  a  reudent  de-  rine  v.  Farr,  22  N.  J.  866 ;  State  r.  Hetx- 

fendanl,  on  eerrice  by  publicatioa  onlj,  ger,  26  Mo.  66 ;  Owaii  v.  Jordan,  27  Al>. 

though  he  conceded  that  there  would  be  606 ;  Hill  v.  Pride,  4  CaU,  107 ;  SnUivan 

no  euch  power  la  the  caae  of  non^wi-  v.  Blackwell,  28  Mlaa.  7S7. 
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allowed  in  the  case  of  the  other.  A  record  is  not  commonly  suf- 
fered to  be  contradicted  by  parol  evidence  ;  but  wherever  a  fact 
showing  want  of  juriadiction  in  a  court  of  general  jurisdiction  can 
be  proved  without  contradicting  ita  recitals,  it  is  allowable  to  do 
so,  and  thus  defeat  ita  effect.'  But  in  the  case  of  a  court  of  spe- 
cial and  limited  authority,  it  is  permitted  to  go  sUll  further,  and 
to  show  a  want  of  jurisdictioii  even  in  opposition  to  the  recitals 
contaiaed  in  the  record.'  This  we  conceive  to  be  the  general 
rule,  though  there  are  apparent  exceptions  of  those  cases  where 
the  jurisdiction  may  be  said  to  depend  upon  the  existence  of  a 
certain  state  of  facts,  which  must  be  passed  upon  by  the  courts 
themselves,  and  in  respect  to  which  the  decision  of  the  court  once 
rendered,  if  there  was  any  evidence  whatever  on  which  to  base 
it,  must  be  held  final  and  conclusive  in  all  collateral  inquiries, 
notwithstanding  it  may  have  erred  in  its  conclusions.^ 

'  8«e  ihU  mbject  conitdered  it  lome  were  m  t)oat,  It  1»  agreed  that  the  boat 

laagth  In  Wilcox  r.  Kuiick,  2  Hlch.  lOfi.  ttouli  be  lorfblted;  ud  the  coovlction 

And  lee  Rmpe  v.  Heaton,  9  Wu.  829 ;  *Uted  it  to  be  a  boat.    But  it  l«  wld  that 

Bimelar  v.  DawMn,  &  HI.  6S6 1  Wefaiter  ia  order  to  glre  the  magiitnte  juriidlc- 

■.  Reid,  11  How.  4ST.  tion,  the  inbjecfrmatter  of  his  oonTicllon 

*  Sheldon  r.  Wright,  6  N .  Y.  497  i  mnit  be  a  boat ;  and  that  it  ii  cornpetent 
Djtlinaii  E.  Maf  or,  &c.  of  N.  T.,  G  N.  Y.  to  the  partj  to  impeach  the  oonTiction  hy 
434;  Clark  r.  Holmei,  1  Dong.  (Hlch.)  ihowinK  that  this  waa  not  a  boat.  I 
800 ;  Cooper  v.  Sunderland,  S  Iowa,  114 ;  agree,  tliat  if  he  had  not  jnriidiction,  the 
Sean  v,  Terrjr,  26  Conn,  278;  Brown  v.  conviction  tignifle*  nothing.  Had  he 
Foater,  6  U.  I.  564;  Fawcett  d.  Fowlli,  1  then  Juriadiction  in  thii  caie  1  Bj  the 
Han.  4  R.  lOS.  Bnt  >ee  Facej  tr.  FnUer,  act  of  Parliament  he  U  empowered  to 
IS  Mieb.  627,  whore  it  waa  beld  that  the  learch  for  and  aeite  gunpowder  fn  an  j 
entry  in  the  docket  of  a  Juitlce  that  the  boat  on  tlie  river  Thsmei.  Now,  allow- 
partiea  appeared  and  proceeded  to  trial  Ing,  for  the  Mke  of  argument,  that '  boat ' 
waa  conclniive.  And  aee  Selin  ».  Sny-  iiawordof  technical  meanlng,and  lome- 
der,  7  8,  &  R.  173.  what  different  from  a  reHel,  ilill,  it  waa 

*  Britain  tr.  KInnaird,  I  B.  4  B.  4S2  a  matter  of  fact  to  be  made  out  before 
ConTiclion  under  the  Bumboat  Act.  The  the  magiitrate,  and  on  which  he  was  to 
record  waa  fair  on  ita  face,  bnt  it  waa  in-  draw  hit  own  conclotion.  Bat  it  le  taid 
^■ted  that  the  Teaiel  in  quettion  wat  not  that  a  juriidtction  limited  aa  to  penon, 
a  "boat"  within  the  Intent  of  the  act.  place,  and  tubject-matter  i«  (tinted  in  its 
DoUm,  Ch.  J. ;  "  The  general  principle,  nature,  and  cannot  be  lawfnllj  exceeded, 
applicable  to  caaea  of  thit  deicription  ii  I  agree :  bnt  npm  the  inquiry  belbre  the 
perfectly  clear:  it  it  ettabliihed  hy  all  magittrate,  does  not  tbe  person  form  a 
the  ancient,  and  recognized  by  all  the  question  to  be  decided  by  evidence  t 
modem  deciiions ;  and  the  principle  b.  Does  not  the  place,  does  not  the  lubject- 
that  a  conviction  by  a  magiatrate,  who  matter,  form  snch  a  question  t  The  poe- 
haa  Juriadiction  over  the  subject-mat-  seaiion  of  a  boat,  therefore,  with  gun- 
ter,  is,  if  no  defects  appear,  on  the  face  powder  on  board,  li  part  of  the  offence 
of  it,  conclualTo  evidence  of  the  Ibcts  charged ;  and  bow  coold  the  magiatrate 
•tated  in  it.  Snch  being  the  principle,  decide  but  by  examining  evidence  in 
what  are  the  flwts»f  the  praeent  oaaet  proof  of  what  was  alleged!  The  magii- 
If  the  snbjeet«aatter  in  tbe  pnseot  caae  trata,  it  la  urged,  conld  not  give  himself 
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[*  408]  *  When  it  is  once  made  to  appear  tbat  a  coort  bas 
jarisdiction  both  of  the  subject-matter  and  of  the  par- 
[*  409]  ties,  the  judgment  which  *  it  pronouncea  must  be  held 
conclasive  and  binding  upon  tho  parties  thereto  and 
their  privies,  notwithstanding  the  court  may  have  proceeded 
irregularly,  or  ened  in  its  application  of  the  law  to  the  case 
before  it.  It  is  a  general  rule  tbat  irregularities  in  Uie  course  of 
judicial  proceedings  do  not  render  tbem  void.'    An  irregularity 

Juriidiction  b;  flnding  that  to  be  &  fmct  nrged,  in  that  cue,  thmt  the  nugiitrate 
vliich  did  not  exitt  Bat  ba  l«  bound  to  had  no  jurltdlctioo  unlen  tb«  bird  were  a 
ioqDire  tu  to  the  fact,  and  when  he  haa  partridge,  ai  it  mar  be  nrged  in  the  pree- 
Inqoired,  hia  conTiction  i>  conclutiTe  of  ent  caie  Chat  he  hu  none  ui{lew  the  ma- 
ll. The  magi«tr«(et  have  inquired  in  the  ctiiUB  be  ft  boat  Bo  in  the  cue  of  a 
pretcnt  inatanee,  and  the7  And  the  inb-  conTicIion  fbr  keeping  dogi  for  the  de- 
ject of  conriction  to  be  a  boat.  Much  ttrnction  of  game  without  beltig  duly 
hu  been  laid  about  the  danger  of  magii-  qualified  to  do  ao ;  after  the  conviction 
tratei  giving  thennelTei  jnriidiction  ;  had  funnd  tlutt  the  otTeoder  kept  a  dog  of 
and  extreme  caiei  have  been  pat,  m  of  that  deecriptioD,  could  be,  in  a  citjI  ac- 
•  nMiglatrate  leiKiag  a  ship  of  treatj-  tion,  be  allowed  to  dlipnte  tlie  truth  of 
four  guna,  and  calling  it  a  bou.  Snp-  the  eouTlctlonl  In  a  qneition  like  the 
pOM  anch  a  thing  done,  the  couTictioo  la  preaent  we  are  not  to  look  to  the  incon- 
alill  conctuiiTe,  and  we  cannot  look  oat  Tenience,  bnt  at  tbe  law;  bat  inrel;  if 
of  It.  It  ia  urged  that  the  part;  i*  with-  tb«  magiitrate  acta  teu  Jidt,  and  cone* 
out  temtdy ;  Mid  «o  he  ia,  without  ciTil  to  hia  condnaion  u  to  malten  of  fact 
remedy,  in  thii  and  many  other  caaea ;  according  to  the  beat  of  hia  jadgment,  it 
hlinmedy  i«  by  proceeding  criminally;  would  be  highly  nitjuit  if  be  were  to  have 
and  If  tlio  deciiion  were  to  grou  aa  to  to  defond  hinuelf  in  a  cirll  action;  and 
call  a  ahip  of  leTenty-faar  gunt  a  boat,  the  more  *o,  m  he  might  hare  been  comr- 
It  (Toold  be  good  ground  for  a  crimiuU  pelted  by  a  mandnmiii  us  proc ed  on  the 
proceeding.  Formerly  the  rule  wu  to  inreatigation.  Upon  the  general  piin- 
Inlcnd  everything  againat  a  atinted  jnrit-  eiple.  therefore,  that  where  the  magit- 
diction  :  tbat  it  not  the  rale  now ;  and  trate  hu  jurladledon  hi*  conxiction  is 
nothing  !■  to  be  intended  but  what  ia  fair  conctoaiTe  evidence  of  the  fiicis  atated  in 
and  reaaonable,  and  it  i«  reuonaUe  to  it,  I  think  tfai*  rule  mnat  be  diicharged." 
intend  that  magiatratei  will  do  what  SeeaUo  Bulenn.  Carew,  S  B.  &  C.  MS; 
la  right."  RlchardMon,  J.,  in  the  aame  Fawcett  r.  Fowlla,  T  D.  &  C.  394 ;  Aah- 
caie,  itatea  the  real  point  Tcry  clearly  :  croft  v.  Bonrne,  8  B.  &  Ad.  OSi;  Mather 
"  Whether  the  resael  in  quealion  wer«  r.  Hodd,  6  Johna.  44 ;  Mackaboy  i^.  Com- 
»  boM  or  00  wu  a  bet  on  which  the  ma-  monwealth,  2  Tirg.  Cu.  370 ;  Ex  paiU 
giattkle  waa  to  decide;  and  the  fallacy  Kellogg.  6  Vt.  GOB;  Stale  v.  Scott,  1 
Ilea  in  aunming  that  the  flict  which  tbe  Bailej*.  90*;  Facey  o.  Fuller,  13  Mich, 
magiatrate  hu  to  decide  ia  thut  which  G2T;  Wall  e.  Trambnlt,  16  ftUch.  228; 
cnnatitnlea  hi*  jariadiction.  If  a  fact  Sheldon  n.  Wright,  6  N.  T.  497;  Wanm 
decided  u  thia  hu  been  might  be  quea-  ■>.  Howland,  10  Wl«.  IB;  Ricketi*  v. 
lioned  in  a  ciril  aait,  the  magiitrate  Spraker,  77  Ind.  871 ;  Freeman  on  Jndg- 
would  nerer  be  aaffe  in  hia  juriadictinn.  menta,  J  ^3,  and  cue*  dted. 
Suppoae  the  caie  for  a  conrietion  under  '  Et  parte  Kellogg,  6  Vt  608 ;  Gdger- 
the  game  lawa  of  baring  partridpea  in  Ion  d.  Hart,  8  Tt.  208 ;  Carter  v.  Walker, 
poaaeaiioni  conld  the  magiatrate,  in  an  2  Ohio  St  S3B;  Freeman  on  Judgment*, 
action  of  Ireapaa*,  be  called  on  to  ahow  }  1S6.  Even  if  a  court,  after  acquiring 
that  the  turd  in  queation  wu  really  a  Jurladictioo,  were  to  render  Judgment 
pwtddgs;  and  ytt  it  migbt  aa  well  be  without  trial  or  an  opportniiity  for  bear- 
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may  be  defined  as  the  futlure  to  observe  that  particnlu  coarse  of 
proceeding  which,  conformably  with  the  practice  of  the  court 
ought  to  have  been  ob^ved  In  the  case ; '  and  if  a  party  claims 
to  be  aggrieved  by  this,  he  must  apply  to  the  court  in  which  the 
suit  is  pending  to  set  aside  the  proceedings,  or  to  give  him  such 
other  Kdress  as  he  thinks  himself  entitled  to  ;  or  he  must  take 
steps  to  have  the  judgmeDt  reversed  by  removing  the  case  for  re- 
view to  an  appellate  conrt,  if  any  such  there  be.  Wherever  the 
qnestioo  of  the  validity  of  the  proceedings  arises  in  any  collateral 
aoit,  he  will  be  held  bound  by  them  to  the  same  extent  as  if  in  all 
respects  the  court  had  proceeded  according  to  law.  An  irregu- 
larity canbot  be  taken  advantage  of  collaterally ;  that  is  to  say,  in 
any  other  eoit  than  that  in  which  the  insularity  occurs,  or  on 
appeal  or  process  in  error  there&om.  And  even  in  the  same  pro- 
ceeding an  irregularity  may  be  waived,  and  will  commonly  be 
held  to  be  waived  if  the  party  entitled  to  complain  of  it  shall 
take  any  subsec^uent  step  in  the  case  inconsistent  with  an  intent 
on  his  part  to  take  advantage  of  it.* 

We  have  thus  briefly  indicated  the  cases  in  which  judicial  ac- 
tioQ  may  be  treated  as  void  because  not  in  accordance 
with  the  *  law  of  the  land.  The  design  of  the  present  [*  410] 
work  does  not  permit  an  enlarged  discussion  of  the 
topics  which  suggest  themselves  in  this  connection,  and  which, 
however  interesting  and  important,  do  not  specially  pertain  to 
the  subject  of  conatitutional  law. 

But  a  party  in  any  case  has  a  right  to  demand  that  the  judg- 
ment of  the  court  be  given  upon  his  suit,  and  he  cannot  be 

tD^,  the  JadgnwDt  would  not  iMTold,  bat  'Wtnea   o.   Gljnn,   ST    IT.   H.  S40.     A 

only  emnieoiM.    CUrk  v,  Conntj  Court,  •troog  intunce  of  wnircr  ia  whera,  on 

S6  CkI.  lOB.  appeal  from  ■  court  haring  no  jnritdio- 

A  jodge  cannot  parform  mnf  judidal  tion  of  the  labjEct-matter  to  b  court  hav- 

Bct  when  he  U  bejODii  the  limit*  of  hit  ing  genenl  JDriadlction,  the  p*nie*  going 

Stale ;  not  even  the  graDting  of  a  eer-  to  trial  Kitbout  objection  are  held  boand 

tiarari.    Bnchanan  d.  Jonee,  13  Oa.  SIS.  hy  the  jndgment.    Randolph  Co.  v.  Balli, 

1  "  The  doing  or  not  doing  that  in  the  18  VI.  2lt ;  Wella  e.  Scott,  4  Mich.  847 ; 

eondnct  of  a  mit  «t  law,  which,  conform-  Tower  r.  I^inb,  0  Mich.  S62.    In  HoB- 

Aiy  to  the  practice  of  the  court,  onght  man  v.  Locke,  19  Fenn.  St.  67,  objection 

or  onglit  not  to  be  done."    Boar.  Law  wa*  taken  on  conatirational  gronnda  to  a 

Die.    See  Dick  r.  Hcl^niin,  68  N.  C.  ttatnte  which  allnwed  Judgment  to  he 

166.  entered  np  for  the  plaintiff  in  certain 

*  Robinaoa  c.  Weil,  1  Sandf  10 ;  Ma-  oa«ea.  If  Die  defendant  tailed  to  make  and 

hme  V.  Clark,  2  HUl,  667 ;  Wood  d.  Ran-  flie  an  affldavll  of  meriti ;  but  the  court 

dall,  6  Hill,  £04 ;  Baker  r.  Kerr,  13  Iowa,  anitalned  IL 
SH;  Loomit  e.  Wadhama,  8  On/   5(t7i 
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bound  by  a  delegated  exercise  of  judicial  power,  whether  the  del- 
egation be  by  the  courts  or  bj  legislative  act  devolving  judicial 
duties  on  ministerial  oEScers.'  Proceedings  in  an;  such  case 
would  be  void  ;  but  they  must  be  carefully  disdnguished  from 
those  cases  in  which  the  court  has  itself  acted,  thoi^h  irregularly. 
All  the  State  constitutions  preserve  the  right  of  trial  by  jury,  for 
civil  as  well  as  for  criminal  cases,  with  such  exceptions  as  are 
specified,  and  which  for  the  moat  part  consist  in  such  cases  as  are 
of  small  consequence,  and  are  triable  in  inferior  courts.  The 
constitutional  provisions  do  not  extend  the  right ;  they  only  se- 
cure it  in  the  cases  in  which  it  was  a  matter  of  right  before.* 
But  in  doing  this,  they  preserve  the  historical  jury  of  twelve 

>  Hall  V.  Marks,  S4  lU.  368;  Chud-  Ward  ».  FarweU,  QT  III  COS.  A  Jnttice 
ler  e.  Naih,  6  Midi.  409.  It  ii  not  com-  haring  poirer  to  lutn  writa  ai  the  com- 
petent tu  provide  \>y  itatate  that  the  menoement  of  luit,  cannot  imie  tbem  in 
judge  msf  call  a  member  of  the  bar  to  blank  to  be  filled  np  hj  parties  or  b; 
ait  iu  Ilia  place  inaapecial  caae.  "Tb*  miniiterial  offlceti.  Finrca  r.  Hubbard, 
lepilatnre  haa  do  power  to  authorize  10  Jolini.  406;  Cralgliead  v.  Martin,  25 
a  diitrii^t  judge  to  place  hi*  Judicial  Minn,  41.  The  clerk  of  a  Court  of  Kec- 
robe  upon  tlie  aboulden  of  anj  man."  ord  maj  be  authorized  to  enter  up  jodg- 
Wincheiler  d.  Ayrea,  4  Greene  (Iowa),  menC  in  vacation  againit  a  defendant 
104.  See  Wright  e.  Boon,  2  Qreene  wboae  iadebledneaa  ii  admitted  of  record. 
(Iowa),  468;  MIchalea  c.  Hine,  S  Greene  Latlirop  c.  Snyder,  IT  WIb.  110,  bat  not 
(Iowa),  470;  Smith  v.  Friable,  T  Iowa,  in  other  caua  See  Grattan  v.  Hatteton, 
466.  To  allow  it  would  be  to  provide  a  64  Iowa,  229;  Keith  r.  Kellogg,  07  ID. 
mode  for  cbooting  judgei  different  from  147.  For  the  diatinction  between  judicial 
that  preicrlbed  bj  the  Conatitution.  and  miniiterial  action  aee  Fionnioy  ». 
Slate  r.  PbilUpi,  27  La.  An.  668 ;  SUte  Jefifanonvllle,  17  Ind.  169 ;  People  r.  Ben- 
r.  Fritz,  27  La.  An.  089.    Even  the  con-  nelt,  29  Mich.  4G1. 

aent  of  paiiiea  wonid  not  give  the  judge         '  Backua  v.  Lebanon,  II   N.  H.  19; 

thit  autliority.    Hoagiand   r.  Creed,  81  Oplnioaa  of  Jndgea,  41  N.  U.  560 ;  Dane 

III.  G06;  Andrews  v.  Beck,  23  Tex.  466.  Co.  i<.  Dunning,  20  Wii.  210;  StilweU  tt. 

It  ii  competent  to  lend  a  caae  to  referees  Kellogg,  14  Wis.  461 ;  Mead  d.  Walker, 

or  to  a  mailer  for  Investigation  of  ac-  ITWii.  189;  Commisaionera  c.  Seabrook, 

eoDuts.      Underwood    v.    McDuffee,    16  S  Strob.  660;  Tabor  n.  Cook,  16  Hich. 

Mlvh.  361 ;  Batd  b.  Burton,  70  IU.  GOl  822;  Lake  Erie,  &c.  B.  K.  Co.  c.  HeaUi, 

Bdi  it  is  not  competent  to  give  the  ref-  9  Ind.  668 ;  Byera  p.  Commonwealth,  43 

eree  powers  of  flnaJ  decision.    Johnson  Penu.  St  89;  State  c.  Peterson,  41  Tt. 

K.  Wallace,  7  Ohio,  842 ;  King  v.  Hop-  604 ;  /a  rs  Hackett,  63  Tt.  864 ;  Boffalo, 

kina,  67  N.  H.  884;  St.  Panl,  &c.  R,  R.  &c   R.   R.  Co.  p.  Ferris,  2G  Tex.  688; 

Co.  D.  Gardner,  19  Minn.  132 ;  s.  c.  18  Am.  Sands  p.  Kimbark,  27  H.  T.  147 ;  Howell 

Rep.  334.     A  decree  for  the  paTment  of  d.  Pry,  19  Ohio  St  666;  Gnae  p.  Brown, 

monej  must  specify  the  precise  amount  88  Conn.   237 ;   Howe  v.   Flainfleld,  37 

to  be  paid,  and  not  leave  it  to  subsequent  N.  J.  146:  Commissions  n.  MtHiiaoo,  23 

computation.    Aldrich   r.  Sharp,   4   Bl.  Minn.  178.     That  notwithsModing  jury 

261 ;  Smith  d.  Trimble,  87  III.  162.    For  trial  is  preserved,  the  Jurisdiction  of  jiu- 

the  general  principle  that  Jadldal  power  ticei  to  try  petty  cases  wlthont  jury  may 

cannot  be  delegated,  aee  further,  Qough  p.  be  extended,  see  Beers  p.  Beera,  4  Conn. 

Doraey,  27  Wis.  119;  Hllwankee  Indus-  686;  a.  o.  10  Am.  Dec.  186;  Keddie  e. 

trial  School  m  Soperviiors,  40  Wis.  338 ;  Moore,  2  Unrph.  41 ;  a.  fl.  6  Am.  Dec 

AIloi  P.  County  Auditors,  43  Mich.  76;  618. 
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men,'  with  oil  its  incidents,  unless  a  contrary  purpose  clearly  ap- 
pears. The  party  is  tberefore  entitled  to  examine  into  the  quali- 
ficationa  and  impartiality  of  jurors ;  ^  and  to  have  the  proceedings 
public  ;B  and  no  conditions  can  be  imposed  upon  the  exercise  of 
the  right  that  shall  impair  it«  value  and  usefulness.*  It  has  been 
held,  however,  in  many  cases,  that  it  is  competent  to  deny  to  par- 
ties the  privilege  of  a  txial  in  a  court  of  first  instance,  provided 
the  right  is  allowed  on  appeal.^  It  is  undoubtedly  competent 
to  create  new  tribunals  without  common-law  powers,  and  to  au- 
thorize them  to  proceed  without  a  jur^ ;  but  a  change  in  the  forms 
of  action  will  not  authorize  submitting  common-law  rights  to  a 
tribunal  in  which  no  jury  is  allowed.^  In  any  case,  we  suppose  a 
failure  to  award  a  jury  on  proper  demand  would  be  an  irregu- 
larity merely,  rendering  the  proceedings  liable  to  reversal,  but 
not  making  them  void. 

There  is  also  a  maxim  of  law  regarding  judicial  action  which 
may  have  an  important  bearing  upon  the  constitutional  validity 

I  SMonte,  p.  ■819.    And  tM  the  gen-  WUtntj,  106  Haw.  5.     Bat  tlut  tbii 

eral  ezaminBtioD  of  the  lalyect  hiitori-  coald  not  be  admiulble  In  criminal  caaea 

call)'  In  Haganr  v.  Cuhnen,  29  Obio  St.  wa»  held  in  Matter  of  Dana,  7  Benedict, 

82;  and  Copp  e.  Henniker,  66  N.  H.  ITS.  l,bf  Judge  Blatdifbnt.nhoTerjMaMly 

*  PaliDOte  V.  State,  2B  Ark.  219;  Paul  remarki,  "  In  mj  jiid((inent  the  accuted 
V,  Detroit,  32  Mich.  108.  ii  entitled,  not  to  be  fint  convicled  by  a 

■  WateiMim   Bank,   Ac   v.   I£iz,  61  court,  and  tlien  to  be  acqnitted  hj  a  iatj, 

N.  T.  668.  hut  to  be  conricted  or  acquitted  in  tlie 

*  Oreene  v.  Brigg*,  1  Cort.  C.  C.  311 ;  Unt  iiuUcce  by  a  Juiy."  Tbat  the  right 
Iiincoln  f.  Smith,  27  Vt  8*28;  NorrU-  to  Jury  trial  in  uiril  cases  may  be  waived 
towD,  ftc.'Co.  p.  Bnrket,  SB  Ind.  6S ;  State  by  fltllnte  to  demand  it,  lee  Oleaion  v. 
V.  Ouney.  87  Me.  166 ;  Copp  ■>.  Henni-  Keldta*,  17  N.  T.  491 ;  Baird  c.  Mayor, 
ker,  66  N.  H.  179.  It  ii  not  inadmiaiible,  T4  N.  Y.  S82 ;  Oairiaon  v.  Holllni,  2  Lea, 
however,  to  require  o(  a  party  demanding  084.  That  it  ii  competent  to  provide  that 
a  Jury  that  he  ihall  pay  the  jury  fee.  tlie  fallnre  to  Ble  an  affidavit  of  deftnca 
Bandall  r.  Kehlor,  60  Me.  87.  ihatl  entitle  the  pUintiff  to  judgment,  lee 

*  Emerick  0.  Harrii,  1  Blnn.  416;  Lawrance  s.  Bom,  80  Penn.  St.  226; 
Biddle  v.  Commonwealth,  18  8. 1  B. 406;  Dortie  d.  Lockwood,  61  Ga.  298. 
McDonald  v.  Schell.  6  S.  &  B.  240 ;  Ked-  •  See  Bhinei  i>.  Clark,  61  Penn.  St.  96. 
die  e.  Mooie,  2  Mnrph.  41 ;  WilMn  v.  Compare  Eainei  v.  Levin,  61  Penn.  St. 
SimontoD,  1  Hawka,  482;  Monford  n.  412;  Hainei'i  Appeal,  73  Penn.  St  160. 
Bwney.  8  Yerg.  444 ;  Been  d.  Been,  4  Whether  Jury  trial  ii  of  right  in  guo  tear- 
Conn.  6S6 ;  s.  o.  10  Am.  Dee.  ISA ;  State  maCo  ca*e».  Me  State  r.  Allen,  6  Kan.  213 ; 
V.  Brenuan'i  Uquon,  26  Conn.  27B ;  Cnr-  State  v.  Johnaon,  26  Ark.  281 ;  WUlIam- 
tii  V.  Gill,  84  Conn.  49 ;  Becktrar  r.  Wart  mo  e.  Lane,  62  Tex.  336 ;  State  v.  VaU, 
ner,  22  Ohio  St.  276 ;  Jonei  r.  Bobbin*,  8  £8  Ho.  07  ;  Slate  i>.  Lnptoa,  64  Ma  416 ; 
Qray,  329 ;  Hapgood  e.  Doherty,  6  Gray,  s.  o.  27  Am.  Bep.  266 ;  People  n.  Cleott, 
878 :  Flint  River,  Ac.  Co.  v.  Foeler,  6  Ga.  IS  Mich.  288 ;  People  r.  Railroad  Co.,  67 
IM;  SUte  !>.  Beneke,  9  Iowa,  208;  Lin-  If.  T.  161;  Boyal  v.  Thomat,  28  Gratb 
coin  V.  Smith,  27  Tt  828, 860 ;  Steaait  v.  ISO ;  •.  c.  26  Am.  Rep.  886. 
Baltimore,  7  Md.  600;  Commonwealth  v. 
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of  ja^mento  in  some  caees.  No  one  ought  to  be  a  judge  in  his 
own  CBUse ;  and  80  inflexible  and  bo  manifeatly  just  is  this  rule, 
that  Lord  Coke  has  laid  it  down  that  **  even  an  act  of  Parliament 
made  i^ainst  natural  equity,  as  to  make  a  man  a  judge  in  his  ovni 
case,  is  void  in  iteelf ;  for  jura  ntOura  «unt  immvtahilia,  and  the; 

are  Ugei  legum,^' ' 
[*411]  *  This  maxim  applies  in  all  cases  where  judicial  func- 
tions are  to  be  exercised,  and  excludes  all  who  are 
interested,  however  remotely,  from  taking  part  in  their  exercise. 
It  ia  not  left  to  the  discretion  of  a  judge,  or  to  his  sense  of 
decency,  to  decide  whether  he  shall  act  or  not ;  all  his  powers 
are  subject  to  this  absolute  limitation  ;  and  when  his  own  rights 
are  in  question,  he  has  no  authority  to  determine  the  cause.* 
Nor  is  it  essential  that  the  judge  be  a  party  named  in  the  record ; 
if  the  suit  is  brought  or  defended  is  his  interest,  or  if  he  is  a 
corporator  in  a  corporation  which  is  a  party,  or  which  will  be 
benefited  or  damnified  by  the  judgment,  be  is  equally  excluded 
as  if  be  were  the  party  nnmed.'  Accordingly,  where  the  Loid 
Chancellor,  who  was  a  shareholder  in  a  company  in  whose  favor 
the  Vice-CbanceUor  had  rendered  a  decree,  affirmed  this  decree, 
the  House  of  Lords  reversed  the  decree  on  this  ground.  Lord 
Campbell  observing ;  *'  It  is  of  the  last  importance  that  the  maxim 
that '  no  man  is  to  be  a  judge  in  his  own  cause '  should  be  held 
sacred.  And  that  is  not  to  be  confined  to  a  cause  in  which  he 
is  a  party,  but  applies  to  a  cause  in  which  he  has  an  interest." 
"  We  have  a^aio  and  again  set  aside  proceedings  in  inferior  tri- 
bunals, because  an  individual  who  had  an  interest  in  a  cause  took 
a  part  in  the  decision.  And  it  will  have  a  most  salutary  effect 
on  these  tribunals,  when  it  is  known  that  this  high  court  of  last 
resort,  in  a  case  in  which  the  Lord  Chancellor  of  England  bad 
an  interest,  considered  that  his  decree  was  on  that  account  a 

>  Co.  Ut.  9  212.     Sm  D&7  ■>.  SaTKdge,         •  Wuhington  Ini.  Co.  v.  Price,  Hopk. 

Hobart,  66.    We  ahoold  not  ventnra  to  Ch.  1 ;  Dime*  v-  Proprietor!  of  Onnd 

predict,  howeTcr,  lh*t  eren  in  &  cmM  o(  Janctioa  Cintl,  S  Home  of  Lord*  Cuet, 

thU  kind.  If  one  could  be  iin«gined  to  ex-  760;  Pearce  p.  Atwood,  18  Mus.  S»; 

iit,  the  conrta  would  declare  the  act  of  Feck  v.  Fr«eholden  of  Eaiez.  30  K.  J. 

ParlUment    void ;    though    thej    would  467 ;  Commonwealth  v.  McLane,  1  Graf, 

tMTer  and  anch  an  intent  In  the  etatute.  if  427 ,'  Divelj  ».  Cedar  FaUi.  !1  Iowa,  666 ; 

any  other  conld  poMiUj  be  made  coniiit  Clark  d.  I^mb,  S  AllcD,  800;  StockweU 

ent  wilh  the  words.  o.  White  Lake,  2S  Mich.  Ml ;  Patitioo  of 

■  Wsihlngton  Ini.  Co.  e.  Price,  Hopk.  Ke«  Soaton,  40  N.  H.  828. 
Ch.  2  i  Sigourner  ».  Sible;,  31  Pick.  101 ; 
EVeeman  on  Jodgmenla,  1 144. 
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decree  not  according  to  law,  and  was  Bet  aside.  This  will  be  a 
lesson  to  all  inferior  tribunalii  to  take  care,  not  only  that  in 
their  decrees  the;  are  not  influenced  bj  their  personal  interest, 
but  to  avoid  the  appearance  of  laboring  under  such  an  influ- 
ence." ' 

It  is  matter  of  some  interest  to  know  whether  the  legislatures 
of  the  Aujerican  States  can  set  aside  this  maxim  of  the  common 
law,  and  b;  express  enactment  permit  one  to  act  judicially 
when  "  interested  in  the  controversy.  The  maxim  itself,  [*  412] 
it  is  said,  in  some  cases,  does  not  apply  where,  &om 
necessity,  the  judge  must  proceed  in  the  cjise,  there  being  no 
other  tribunal  authorized  to  act ; '  but  we  prefer  the  opinion  of 
Chancellor  Scm^ord  of  New  York,  that  in  such  a  case  it  belongs 
to  the  power  which  created  such  a  court  to  provide  another  in 
which  this  judge  may  be  a  party ;  and  whether  another  tribunal 
is  established  or  not,  he  at  least  is  not  entrusted  with  authority 
to  determine  his  own  rights,  or  his  own  wrongs." 

It  has  been  held  that  where  the  interest  was  that  of  corporator 
in  a  municipal  corporation,  the  legislature  might  provide  that  it 
should  constitute  no  disqualification  where  the  corporation  was 
a  party.  But  the  ground  of  this  ruling  appears  to  be,  that  the 
interest  is  so  remote,  trifling,  and  insignificant,  that  it  may  fairly 
be  supposed  to  be  incapable  of  affecting  the  judgment  or  of  in- 
fluencing the  conduct  of  an  individual.*  And  where  penalties 
are  imposed,  to  be  recovered  only  in  a  municipal  court,  the  judges 
or  jurora  in  which  would  be  interested  as  corporators  in  the  re- 
oovery,  the  law  providing  for  such  recovery  must  be  regarded  as 
precluding  the  objection  of  interest'  And  it  is  very  common,  in 
a  certain  class  of  cases,  for  the  law  to  provide  that  certain  towa- 
ahip  and  county  officers  shall  audit  their  own  accounts  for  ser- 
vices rendered  the  public ;  but  in  such  case  there  is  no  adversary 
party,  unless  the  State,  which  passes  the  law,  or  the  municipali- 

1  DiUKf  D,  Proprietora  of  Gmid  Jane-  hia  wite'i  taother  u  adniiniatralor  of  ui 

tion  Canal,  8  Houm  of  Lord*  Caae*,  TE9,  eaUte  of  whicb  her  father  waa  a  priodpal 

Tt8.  creditor  iraa  held  Toid.    Aitd  aee  People 

■  BaiiiKere.Gr«uWc«tem  R.,eHoaae  v.  Giea,  25  Micb.  83. 

of  Lord*  CaMi,  72, 6B ;  Stuart  a.  Mechao-  •  Commonwealth  t^  Reed,  1  Orty,  475 ; 
ict'  and  Farmera'  Bank,  19  Johiu.  496.         Juaticea  n.  Fenoimore,  1  H.  J.  100 ;  Com- 

■  Waahington  lomrance  Co.  p.  Price,    miiaionen  v.  Little,  8  Ohio,  289. 

Hoph.  Ch.  1.  Thia  Bubjrat  wai  conald-  *  Commonwcaltli  v.  R^an.S  Maai.  90; 
•nd  Id  Hall  >. Thayer,  10G  MaM.  219, and  Hillf.  Welli.BPick.lOli  CommoDwealth 
M  BppoiDtmmt  t^  a  jodge  of  prabate  of    v.  Emery,  11  Cuih.  408. 


by  Google 


510  ooHSTiruTioKAij  LmrrAnoHB.  [ch.  xl. 

ties  vhich  are  its  component  parta  and  subject  to  its  control,  caa 
be  regarded  as  auch. 

But  except  in  cases  resting  upon  such  reasons,  we  do  not  see 
how  the  legislature  can  have  any  power  to  abolish  a  maxim  which 
is  among  the  fundamentals  of  judicial  authority.  The  people  of 
the  State,  when  framing  their  constitution,  may  possibly  establish 
so  great  an  anomaly,  if  they  see  fit ; '  bat  if  the  legislature  is  en- 
trusted with  apportioning  and  providiog  for  the  exercise  of  the 
judicial  power,  we  cannot  understand  it  to  be  authorized,  in  the 
execution  of  this  trust,  to  do  that  which  has  never  been 
[•413]  recognized' as  *  being  within  the  province  of  the  judicial 
authority.  To  empower  one  party  to  a  controversy  to 
decide  it  for  himself  is  uot  withiu  the  legislative  authority,  be- 
cause it  is  not  the  establishment  of  any  rule  of  action  or  decision, 
but  is  a  placing  of  the  other  party,  bo  far  as  that  controversy  is 
concerned,  out  of  the  protection  of  the  law,  and  submitting  him 
to  the  control  of  one  whose  interest  it  will  be  to  decide  arbitra- 
rily and  unjustly.' 

Nor  do  we  see  bow  the  objection  of  interest  can  be  waived  by 
the  other  party.  If  not  taken  before  the  decision  is  rendered,  it 
'will  avail  in  an  appellate  court;  and  the  suit  may  there  be  dis- 
missed on  that  ground.'  The  judge  acting  in  such  a  case  is  not 
simply  proceeding  irregularly,  but  he  is  acting  without  jurisdic- 
tion. And  if  one  of  the  judges  constituting  a  court  is  disquali- 
fied on  this  ground,  the  judgment  wilt  be  void,  even  though  the 
proper  number  may  have  concurred  in  the  result,  not  reckoning 
the  interested  party.* 

>  Hatter  of  Leefe,  2  Bftrt).  Ch.  80.  tfijor,  4  I*.  07;   •■  O.  2S   Am.   Dec 

Even  thii  miut  be  deemed  doubtful  ilnce  17T. 

the  adoption  of  the  fourteeDth  »rtlcle  of       *  Richudion  a.  Welcome,  6  Cnth.  332; 

the  kmendmenU  to  the  federal  Cooitita-  Dlmei  b.  Proprietor!  of  Grand  JunctiaD 

tion,  which  dcDlei  to  the  8l«te  the  rltrht  Canal,  8  H.  L.  Cai.  759.    Aod  lee  Sigonr- 

todepriTeoneoftife,  llbertj.oriHvpertj,  ne;  r.  Sibley.  21  Pick.  101;   OaUej  v. 

witlioDt  due  proceai  of  lav.  Asplnwutl,  3  N.  T.  647. 

*  See  Amei  ■>,  Port  Huron  Iiog-Driv-        *  In  Queen  d.  Jiuiicei  of  Hertford- 

ing  and  Boominff  Co.,  It  Mich.  139 ;  Hall  thire,  6  Q.  B.  T63,  It  «a«  decided  that,  if 

V.  Thayer,  106  Mau.  2IS ;  State  v.  Crane,  anj  one  of  the  magUtrate*  hearing  a  caie 

36  N.  J.  394;  Cypren  Pond  Dntinliii;  Co.  at  leaeioni  was  interested,  the  conrt  wa« 

t>.  Hooper,  2  Met.  (K7.)360:  Scuflletown  ImproperircoiMlttuled, and atiorder  made 

Fence  Co.  e.  McAlliiier,  12  Bnih,  312;  In  the  caw  iliould  be  qnaahed.    It  wta 

Bearoi  n.  Keanu,  G  Cold.  St7.   No  power  al*o  decided  that  It  wai  no  aMwer  to  the 

to  make  a  municipal  corporation  partj  objection  that  there  »««  a  tatjtmtj  in 

and  judge  in  the  tame  controTen;  CMi  faror  of  the  denilon  without  reckoning 

coDititDUoaall/   be   gireti.     LanliMr  v.  Uie  intereatwl  fuitj,  aot  that  (be  intev- 
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Mere  formal  acts  necessary  to  enable  the  case  to  be  bi-ought 
before  a  proper  tribunal  for  adjudication,  an  iaterested  judge  may 
do ;  ^  but  that  is  the  extent  of  his  power. 

eited  putf  withdrew  befora  the  decUion,  2G0;  WBthlnpon  In«uraiiC8  Co.  d.  Price, 

if  be  appeared  to  hare  joined  in  dievuM-  U<jpk.  Ch.  1 ;  Buckingliam  n.  Da*Ii,  D 

ing  the  matter  with  the  otlwr  magtBtntes.  Hd.  324 ;  Ueydrafeldt  v.  Towni,  27  Ala. 

See  alK>  The  Queen  b.  Jiuticet  of  SoffollE,  428.    If  the  judge  who  reader*  jadgment 

IS  Q.  B.  416 ;  The  Queen  v.  Jiuticei  of  in  a  cauie  liad  prerioiulj  been  altomej 

London,  IB  Q.  B.  421;  FeoiiMtila  R.  R.  in  It,  the  Judgment  is  a  nnUity.    Beam* 

Co.  c^ Howard,  20  ICuli.  18.  v.  K«mih,  &  Cold.  217. 
r.  Boston,  1  CurtU,  C.  C. 
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[•414]  •CHAPTER  XII. 

IJBEBT7  09"  SPXBCH  AND  OF  THX  PBESB. 

The  first  amendment  to  the  Constitution  of  tiie  United  States 
provides,  among  other  things,  that  Congress  shall  make  no  law 
abridging  the  freedom  of  speech  or  of  the  press.  The  privilege 
which  is  thus  protected  against  unfriendly  legislation  by  Con- 
gress, is  almost  universally  regarded  not  only  as  highly  important, 
but  as  being  essential  to  the  very  existence  and  perpetuity  of  &ee 
government.  The  people  of  the  States  have  therefore  guarded  it 
with  jealous  care,  by  provisions  of  similar  import  in  their  several 
constitutions,  and  a  constitutional  principle  is  thereby  established 
which  is  supposed  to  form  a  shield  of  protection  to  the  &ee  ex- 
pression of  opinion  in  every  part  of  our  land.^ 

I  ThefoUowlng  are  the  conititntional  goTeromoit;  theiefore  the  freedom  of  the 

proTliioQ* :   Maitie :   £¥617  citiien   may  preu  ought  not  to  be  restTaiiied.    DecUr- 

freely  apeak,  write,  and  publUh  hii  Koti-  ation  of  Righta,  Art.  13.  —  MtutadaaMi; 

menti  on  any  subject,  he'aig  reipontible  The  liberty  of  the  preii  ii  euentikl  to    - 

for  the  afauie  of   ihia  liberty.    So  law  the  lecarity  of   freedom  in  a  State;  it 

■hall  be  passed  regulating  or  reitraioing  ought  not,  tlteiefbre,  to  be  reatrained  In 

the  freedom  of  the  press;  and,  in  proae-  this    Commonwealth.      Declaration    of 

cations  for  any  pnblicatian  respecting  the  Rights,  Art  16.  —  Riode  IJnnd:  The  lib- 

offlcial  conduct  of  men  in  public  capacity,  erty  of  the  iirtn  being  eiKntial  to  the 

or  the  qoaliflcations  of   those  who  are  lecarity  of  fteedom  In  a  State,  any  per- 

candidates  for  the  luflraKes  of  the  people,  son  may  pnbUih  his  sentiments  on  any 

or  where  the  matter  published  is  proper  luhject,  being  reiponsible  for  the  abuse 

for  public  ipfurmsiion,  the  truth  thereof  of  tliat  liberty ;  and  in  all  trials  for  libel, 

may  be  given  in  cTidenoe;  and  la  all  in-  botli  cItU  and  criminal,  the  trntb,  nnless 

dictments  for  libel,  the  jury,  after  having  published  from  malicious  motlrea,  shall 

received  the  direction  of  the  conrt,  shall  be  lufflclent  defence  to  the  person  chained, 

have  a  right  to  iletennine.  at  their  dia-  Art.  1,  j  SO.  —  CnuucA'cNt :  No  law  shall 

cretlon,  the  law  and  the  fact.    Declai*-  ever  be  passed  to  cnrtail  or  restrain  tbe 

tion  of  Rights,  5  4, — Nem  Hampthire :  The  liberty  of  speech  or  of  the  press.    In  all 

liberty  of  the  press  is  essential  to  the  prosecutions  or  indictments  for  libel,  tbe 

security  of  freedom  in  a  State ;  it  ought,  truth  may  be  given  in  evidence,  and  tbe 

therefore,  to  be  inviolably  preserved.   Bill  Jnry  shall  have  tbe  right  to  determine  the 

of  Rlghts,S22L — FoinonJ:  Thattbepeo-  law  and  the  &cta,  under  the  direction  of 

pie  have  a  right  to  freedom  of  speech,  the  court.      Art.  1,  Jf  S  and  7.  —  AVw 

and  of  writing  and  publishing  their  soi-  ymk:  Every  person  nay  freely  speak, 

timents  concerning  tbe  traoMctioiM  of  write,  and  publish  bis  sentiments  oa  all 
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*  It  U  to  be  observed  of  these  seyeral  provisions,  that    [*  415] 
they  recf^^ze  certain  rights  as  now  existing,  and  seek  to 

■nttiMti,  being  reipoiwible  for  the  abON  emdnct  of  men  ttcting  {n  public  ctipactt7, 
of  that  right ;  and  no  law  iball  be  paaaed  Mid  any  citizen  bmj  print  on  any  luch 
tOTMtrainor  abridgethe  liberty  of  ipeech  subject,  helog  reipoDiible  for  the  abaw 
or  (be  i«eta.  In  all  criminal  proaecDtioDi  of  tJiat  liberlj.  lu  pro«eciilinnt  for  pnb- 
or  indictmeDti  for  Ubeli,  the  tnith  tnaj  llcatfoQ*  inveatlgating  the  proceedingi  of 
be  given  in  evideiice  to  the  Jnrj,  and  if  it  offlcen,  or  where  the  matter  pnbiitbed  ii 
■hall  appear  to  the  jury  that  the  matter  proper  fat  public  infonnation,  ttie  truth 
charired  ai  llbeUoDi  ij  true,  and  waa  pub-  thereof  may  be  given  In  evidence ;  and 
liahed  with  good  motivei  and  fbr  jnatifla-  In  all  lodictmeiitt  for  libelt,  the  Jary  may 
ble  endifthe  party  (ball  be  acquitted,  and  detennbe  the  facta  and  the  law,  aa  in 
tbe  jury  iliatl  have  the  right  to  determine  other  caces.  Art  1,  J  G.  —  Mar^aadi 
the  law  and  the  fact.  Art  1,  3  8.  — i^ns  That  the  liberty  of  the  pre**  ought  to  be 
J<rMj> :  Every  petMO  may  fteely  tpesk,  inTiolably  preserved ;  that  every  dtizen 
write,  and  pabliiii  hii  tentimenu  on  all  of  tbe  State  ought  to  be  allowed  t«  ipeak, 
•objecti.  being  reiponilble  tbr  the  abuse  write,  and  pobliib  his  sentiments  on  all 
o(  that  right.  No  law  shall  tie  paseed  to  aubjecti,  being  retponiible  for  the  abuse 
restrain  or  abridge  tlie  hberty  <A  speech  of  that  privilege.  Declaration  of  Rlghu, 
or  of  the  pren.  In  all  prnaeentions  or  Art  40,  —  Ifeit  Yir^itia :  No  law  abridg- 
indictmenta  for  libel,  the  tmth  may  be  ing  the  fieedom  of  speech  or  of  the  press 
given  in  evidence  to  the  jury;  and  if  It  shall  be  (NtMed;  but  the  legislature  may 
•hall  appear  to  the  jury  that  tbe  matter  provide  for  the  rettiaint  and  panishment 
diarged  as  libellous  ia  true,  and  was  pub-  of  the  publishing  and  vending  of  obscene 
Ufhed  with  good  motives  and  for  jostifla-  books,  papers,  and  picturei,  and  of  libel 
ble  ends,  the  party  shall  be  acquitted ;  and  defamation  of  character,  and  for  the 
and  the  Jury  ahall  have  tbe  right  to  de-  recoveiy  in  civil  action  by  the  aggrieved 
termine  the  law  and  tbe  fact.  Art  1,  party  erf  suitable  damages  for  such  libel 
}  5.  —  Ptmui/lvaiua  i  Tbat  tbe  pinling-  or  defamation.  Attempta  to  jnstify  and 
pcesi  shall  be  ftee  to  eveiy  person  who  uphold  an  armed  invasion  of  tbe  State,  or 
may  undertake  to  examine  the  proceed-  an  organized  iniurrection  therein  during 
ingi  of  the  legiilature,  or  any  branch  of  tbe  continnance  of  such  invasion  or  In- 
govemmenC,  and  no  law  shall  ever  be  suirection,  by  publicly  speaking,  writing, 
made  to  tcstniin  tbe  right  theteof.  The  or  printing,  or  by  publishing,  or  circolat- 
f^ee  communication  of  thoughts  and  opin-  Ing  such  writing  or  printing,  may  be  by 
ions  ii  one  of  the  invaluable  rights  of  law  declared  a  misdemeanor,  and  pun- 
nun,  and  every  citinn  may  freely  speak,  (shed  sccordin^y.  In  proaecntions  and 
write,  and  print  on  any  subject,  being  re-  civil  salts  for  libel,  the  truth  may  be 
sponsible  for  the  abuie  of  that  liberty,  given  in  evidence ;  and  if  it  shall  appear 
No  conviction  shall  be  had  Id  any  prose-  to  the  jaiy  tbat  the  matter  charged  ai 
cation  for  the  publication  of  papen,  re-  libellous  is  true,  and  was  published  with 
Utlng  to  the  offldal  conduct  of  oiBcet«  or  good  motives,  and  for  jostiflabte  ends,  the 
men  in  public  ei^iacity,  or  to  any  other  vetdict  shall  be  tor  the  defendant.  Art 
matter  proper  for  public  investigation  or  2,  {{  4  and  G.  —  Kenlvda/!  That  printing- 
Infonnation,  where  the  fact  that  such  presses  shall  be  free  to  every  person  who 
publication  was  not  maliciously  or  negli-  nndertakei  to  examine  the  proceedingi  of 
gently  nuide  shall  be  eitabliihed  to  the  tbe  Qeneral  Ataembly,  or  any  branch  of 
satishctton  of  the  jury  ;  and  in  all  in-  the  government,  and  no  law  sliall  ever 
dictmenti  Ibr  libels,  the  jury  shall  have  be  made  to  restrain  the  right  thereof, 
tbe  right  to  determine  the  Uw  and  the  The  ftee  communication  of  thoughta  and 
facts,  under  the  direction  of  the  cotirt,  aa  opinions  is  one  of  the  invaluable  righte 
In  otlier  cases.  Art  1,  (  7.  —  DJamn;  of  man,  and  every  citiien  may  freely 
The  prees  shall  be  free  to  erery  cltlien  speak,  write,  and  print,  on  any  subject, 
who  undertakM  to  examine  the  official  being  respon^blc  tot  tbe  ebvM  o(  that 
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[*  416]    protect  and  perpetoftte  *  them,  by  declariog  that  they  shall 
not  be  abridged,  or  that  they  shall  remain  inviolate.  They 

Itbert;.  In  >11  proMcntioDi  for  the  pnbli-  ihall  fbrerer  remain  inviolate,  anil  all 
cation  <rf  pap«n  inTeatigating  the  offlcial  penona  ma;  fne\j  speak,  write,  and  pnb- 
conduct  of  (^cen  or  Dten  in  a  pnblic  liah  theirientimentionall  inbjecta.beii^ 
tapacLtj,  or  where  the  matter  publlihed  respoiuible  for  the  abuse  of  lucb  right, 
it  proper  fbr  public  intbrmatlon,  the  troth  Art  1,  {  S.  —  Ortgmi  No  law  ■halt  be 
thereof  may  be  girea  in  eTidence ;  and  in  paaied  reatrainiDg  the  free  expaeasion  of 
all  indictmenta  for  libels,  the  juiy  shall  opinion,  or  restricting  the  right  to  speak, 
baTo  a  right  to  determiDe  the  law  and  write,  or  print  f reel;  on  any  subject  what- 
tlie  facts,  under  the  direction  of  the  ever;  but  erery  person  thall  be  reapood- 
conn,  a*  in  other  cases.  Art.  IS,  )j  0  blefortheabiueofthii  right.  Art.l,Sa. 
and  10.  —  Tamtuet:  Neariy  the  same  as  — Co^orBici.- SameasNew  Yoik.  Art.  1, 
feoDiylTania.  Art.  1,  S  19.  — OAi'o.-  f  9.  — fonau.-  The  liberty  of  the  preaa 
Erery  cittxen  may  freely  speak,  write,  shall  be  iOTiolate,  and  all  penoos  may 
and  pDblish  his  sentiments  on  all  subjects,  freely  apeak,  write,  or  publish  their  aenti- 
belng  responsible  for  the  abuse  of  the  menta  on  all  subjects,  being  responsible 
right;  and  no  law  shall  be  passed  to  re-  for  the  abuse  of  such  right;  and  In  all 
■train  or  abridge  liberty  of  speech  or  of  ciril  or  criminal  actions  for  libel,  the  tmtb 
the  press.  In  all  criminal  prosecutions  may  be  given  in  evidence  to  the  jnry ; 
fbr  libel,  the  trnth  may  l>e  given  in  evi-  and  if  It  shall  appear  that  the  alleged  li- 
dence  to  the  jury ;  and  if  it  shall  appear  bellons  matter  waa  published  for  jusiifla- 
to  the  Jury  that  the  matter  charged  as  li-  ble  ends,  ttie  accused  party  shall  be  so- 
bellous  is  true,  and  was  published  with  quitted.  Bill  of  Rights,  S  11.  —  Miuam: 
good  moUves  and  for  justifinble  ends,  the  That  no  law  ahall  be  passed  impairing  th« 
party  shall  be  acquitted.  Art.  1,  S  11.  —  freedom  of  speech ;  that  every  person 
lova.  Art.  1,  S  7,  and  Nenada,  ArL  1,  f  Q.  shall  he  free  to  say,  write,  or  publish 
Substantially  laioe  as  Ohio.  —  Iliinoar  whatever  he  will  on  every  subject,  being 
Every  person  may  flvely  speak,  write,  responsible  for  all  abnaeof  that  hber^; 
and  publish  on  all  subjects,  being  reipon-  and  that  in  all  proaecutions  for  libel,  the 
sible  for  the  abuse  of  that  liberty  ;  snd  in  truth  thereof  may  be  given  in  evidenra, 
all  trials  tor  libel,  both  civil  and  criminal,  and  the  jnry,  under  the  direction  of  the 
the  truth,  when  published  with  good  mo-  court,  shall  determine  the  law  and  the 
tives  and  for  Justifiable  ends,  shall  be  a  fact.  Art.  2,  {  14.  —  Ntbrcaka;  Same  as 
sufBeient  defence.  Art.  2,S4.  — Jnrfiona.-  Illinois.  Art.  1,  {  &.  —  Arkantat:  The 
No  law  sliall  be  passed  restraining  the  liberty  of  the  press  shall  forever  remain 
ft^e  interchange  of  ihonglit  and  opinion.  invloUte.  Tlie  free  communication  of 
or  restricting  tlie  right  to  speak,  write,  or  thoughts  and  opinions  is  one  of  the  invsl. 
print  freely  on  any  subject  whatever)  but  uable  rights  of  nian,  and  all  persons  may 
for  the  abuse  of  that  right  every  person  freely  speak,  write,  and  publish  their  sen- 
shall  be  responsible.  In  all  prosecutions  timenta  on  all  aubjects,  being  responsibl* 
for  libel,  the  truth  of  the  matters  alleged  for  the  abuse  of  such  right.  In  all  crim- 
to  be  libelloua  may  be  given  in  justiSca-  Inal  prosecutions  for  libel,  tlie  truth  may 
tion.  Art.  1,  gS  9  and  10.  —  MiiAigan :  In  be  given  In  evidence  to  the  Jury ;  and  if 
all  prosecutions  for  libels,  the  Irutli  may  it  shall  appear  to  tbejury  that  the  matter 
be  ^ven  In  evidence  to  the  jury ;  and  if  charged  as  libellons  is  true,  and  was  pub- 
it  shall  appear  to  the  jury  that  the  matter  lished  with  good  motives  and  for  justifla- 
charged  as  libellous  Is  tme,  and  was  pub-  ble  ends,  the  party  shall  be  acquitted, 
lished  with  good  motives  and  forjustifla-  ArLl,S2.  —  Florida:  Every  person  may 
ble  ends,  tlie  party  shall  be  acquitted,  freely  speak  and  write  his  sentiments  on 
The  jury  sliati  have  the  right  to  deter-  all  subjects,  being  responsible  for  the 
mine  the  law  and  the  fact.  Art.  6,  S  25.  —  abuse  c^  that  right,  and  no  law  shall  be 
Witcauia:  Ssme  ss  New  York.  Art.  1,  passed  to  restrain  or  abridge  tlie  liberty 
jS.  —  MimaMa!  The  liberty  of  tlie  press  of  sp«ech  or  the  press.     In  all  crimiiwl 
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do  not  assame  to  create  new  rights,  but  *  their  purpose  ia  [*  417} 
to  protect  tbe  citizea  in  the  eujojmeat  of  those  alreadj 
possesBod.  We  are  at  ODce,  therefore,  turned  back  £rom  these 
provisions  to  the  pre-eziating  law,  in  order  that  we  maj  ascertiun 
what  the  rights  are  which  are  thus  protected,  and  what  is  the  ex- 
tent of  the  privileges  they  undertake  to  assure. 

At  tbe  common  law,  however,  it  will  be  found  that  liberty  of 
tbe  press  was  neither  well  protected  nor  well  defined.  Tbe  art 
of  printing,  in  tbe  bands  of  private  persons,  has,  until  within  a 

proMCDtioiu  u»l  dTil  acUotu  (or  libel,  of  raa.j  he  given  in  eTidene« ;  and  that 
tbe  Imth  may  be  ptta  in  evidence  to  the  in  all  indictment*  for  Ubeii,  tbe  jazj  (hall 
jnrj;  and  if  It  appeu  that  tbe  matter  bare  the  right  to  detennine  the  law  and 
charged  ai  libeUona  ia  tme,  and  waa  pub-  tbe  facta,  nnder  the  direction  of  the  court. 
Utbed  wltb  good  motive*,  the  partj  shall  Art.  1,  £}  6  and  18.  — Jfiutni/ipi.-  Tbe 
be  acquitted  or  exonerated.  Declaration  freedom  of  apeech  and  of  the  preia  ihall 
of  Bighta,  J  10.— Georgia:  No  law  (hall  beheld  taered;  and  id  all  indictmenta  for 
«ver  be  paaaed  to  curtail  «  rcetrain  the  libel,  (he  jurj  (ball  determine  the  law  and 
Kbertj  of  apeech  or  of  the  preia ;  anj  the  facta,  under  tbe  direction  of  the  court, 
penon  maj  apeak,  write,  and  pabllah  hia  Art.  1,  j  4.  —  Ttxta:  Ever}' dtiien  shall 
aentimenu  on  all  tubjecta,  being  reapon-  be  at  liberty  to  apeak,  write,  or  publish 
tfble  for  the  abuse  of  that  libertj.  Art.  bis  opiQions  on  any  subject,  being  respmt- 
1,  {  1,  par.  16.  —  Loaitiaim!  Ifo  law  shall  aible  for  ttie  abnae  of  that  privilege ;  and 
be  paased  .  .  .  abridging  the  freedom  of  no  law  shall  ever  be  passed  curtailing  the 
apeech  or  of  the  press.  Bill  of  lUgbta,  libertj  of  speech  or  of  the  preaa.  In  pros- 
Art  4. —  Nvrti  Carelaia!  Tbe  freedom  of  ecntions  for  the  publication  of  papeia,  la- 
the preas  is  one  of  the  great  bulwarks  of  veiligating  the  official  conduct  of  officer* 
liber^,  and  therefore  ought  never  to  be  or  men  in  a  public  capacitf,  or  when  the 
reatrained ;  but  every  individual  shall  be  matter  published  ia  proper  for  public  in- 
beld  responrible  for  tbeabnseof  the  same,  formation,  the  truth  thereof  may  be  given 
Declaration  of  Bight*,  (20.  —  Smtk  Car-  in  evidence ;  *ud  in  all  prosecu^on*  for 
olina;  All  persons  may  freely  speak,  write,  libel*,  the  jury  (ball  have  the  right  to  de- 
■od  publiih  their  (entiromts  on  any  sub-  termine  the  law  and  the  facts,  under  the 
ject,  being  responsible  for  the  abuse  of  dlrecUon  of  tbe  court,  as  in  other  cases. 
that  right ;  and  no  law*  shsll  be  en*cted  Art  ],  gj  6  and  6.  —  Viryi'nja :  That  tha 
toreatrainorabridgetbetiliertyof  apeech  freedom  of  the  preas  1*  one  of  the  great 
or  of  the  press.  In  proaecutious  for  Ibe  bulwark*  of  liberty,  and  can  never  be  re- 
publication of  papers  investigating  the  strained  but  by  despotic  governments,  and 
oficial  conduct  of  officers  or  men  iu  pub-  an;  citizen  may  speak,  write,  and  publish 
Hecapacitj,orwheii theD)atterpubli*hed  hi*  sentiment*  on  all  anbjects,  being  re- 
1*  proper  for  public  Infomiation,  the  truth  sponsible  for  tbe  abuse  of  that  liberty, 
thereof  maybe  given  in  evidence  j  and  in  Art.  1,  S  14. —  Colerado;  That  no  law 
all  iodletmeot*  fbr  libel  the  jury  (hall  be  *haU  be  passed  Impairing  the  tk«edom  of 
Judge*  of  the  law  and  the  facta.  Art  1,  speech ;  that  every  person  shall  be  free 
if  7  and  S.  —  Alabama:  Tbat  any  citinn  to  speak,  write,  or  publish  whatever  he 
may  speak,  write,  and  publiab  his  senti-  will  on  any  snbjcet,  being  respoaiible  for 
mant*  on  all  tubjecta,  being  reaponsible  all  abuae  of  tbat  liberty;  and  that  [in] 
§at  tbe  abuse  of  that  liberty.  That  all  auits  and  prosecntlons  for  libel,  the 
In  proaecntions  for  the  publication  of  both  thereof  may  be  given  in  evidence, 
paper*  investigating  the  official  conduct  and  the  JU17,  imder  the  directlMi  of  tba 
of  offlivrs  or  men  in  public  capacity,  court,  shall  determine  tbe  law  and  tba 
or  when  the  maiier  published  is  proper  fact  Art  X,  f  10. 
for  pnbUc  information,  the  Irtitta  lbar»- 
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compaiatively  recent  period,  been  regarded  rather  u  an  iostru* 
meet  of  mbchief,  which  required  the  reetrainiag  hand  of  the  gov- 
eroment,  than  as  a  power  for  good,  to  be  fostered  and  eaoour^ed. 
Like  a  vicious  beast  it  might  be  made  useful  if  properly  harnessed 
and  restrained.    The  government  assumed  to  itself  the  right  to 

determine  what  might  or  might  not  be  published  ;  and 
[*  418]    censors  were  appointed  *  without  whose  permission  it 

was  criminal  to  publish  a  book  or  paper  upon  any  sub- 
ject. Through  all  the  changes  of  government,  this  censorship 
was  continued  until  after  the  Revolution  of  1688,  and  there  are 
no  instances  in  English  history  of  more  cruel  and  relentless  per- 
secution than  for  the  publication  of  hooks  which  now  would  pass 
unnoticed  by  the  authorities.  To  a  much  later  time  the  press 
was  not  free  to  publish  even  the  current  news  of  the  day  where 
the  government  could  suppose  itself  to  be  interested  in  its  sup- 
preBsiou.  Many  matters,  the  publication  of  which  now  seems  im- 
portant to  the  just,  discreet,  and  harmonious  administration  of 
free  institutions,  and  to  the  proper  observation  of  public  officers 
by  those  interested  in  the  discharge  of  their  duties,  were  treated 
by  the  public  authorities  as  offences  against  good  order,  and  con- 
tempts of  their  authority.  By  a  fiction  not  very  far  removed  from 
the  truth,  the  Parliament  was  supposed  to  sit  with  closed  doors. 
No  official  publication  of  its  debates  was  provided  for,  and  no 
other  was  allowed.'  The  brief  sketches  which  found  their  way 
into  print  were  usually  disguised  under  the  garb  of  discusdons  in 
a  fictitious  parliament,  held  in  a  foreign  country.  Several  times 
the  parliament  resolved  that  any  such  publication,  or  any  inter- 
meddling by  letter-writers,  was  a  breach  of  their  privileges,  and 
should  be  punished  accordingly  on  discovery  of  the  offenders. 
For  such  a  publication  in  1747  the  editor  of  the  "  Gentleman's 
M^azine  "  was  brought  to  the  bar  of  the  House  of  Commons  for 
reprimand,  and  only  discharged  on  expressing  his  contrition.  The 
general  publication  of  Parliamentary  debates  dates  only  &om  the 
American  Revolution,  and  even  then  was  still  considered  a  tech- 
nical breach  of  privilege.' 
The  American  Colonies  followed  the  practice  of  the  parent 


■  Id  1641,  Sir  Edwsrd  Deering  wai  cominati    hui^an.    See   Haf**   GoMt. 

expelled  aod  imprisoned  for  pnbliihing  a  Blit.  c.  7. 

collevtitm  of  hit  own  ipeeches,  and  the         ■  See   'Maj'm    Conititntional   ffiitoi?, 

book  iru  ordered  to  be  banied  \>j  tba  c  T,  9,  and  10,  for  a  coiii[dete  acconnt  of 
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country.'  Eveo  the  lavs  were  not  at  first  publiabed  for  general 
circulation,  and  it  seemed  to  be  thought  desirable  by  the  magis- 
trates to  keep  the  people  in  ignorance  of  the  precise 
boundary  *  between  that  which  was  lawful  and  that  [*  419] 
wbich  was  prohibited,  aa  more  likely  to  make  them  avoid 
all  doubtful  actions.  The  nu^istrates  of  Massachusetts,  when 
compelled  by  public  opinion  to  suffer  the  publication  of  general 
laws  in  1649,  permitted  it  under  protest,  as  a  hazardous  experi- 
ment. For  publishing  the  laws  of  one  eesBion  in  Virginia,  in 
1632,  the  printer  was  arrested  and  put  under  bonds  until  the 
king's  pleasure  could  be  known,  and  the  king's  pleasure  was  de- 
clared that  no  printing  should  be  allowed  in  the  Colony.'  There 
were  not  wanting  instances  of  the  public  burning  of  books,  as 
offenders  (gainst  good  order.  Such  was  the  fate  of  Elliot's  book 
in  defence  of  unmixed  principles  of  popular  freedom,'  and  Calef  s 
book  against  Cotton  Mather,  which  was  given  to  the  flames  at 
Cambridge.*  A  single  printing-press  was  introduced  into  the 
Colony  so  early  as  16S9 ; '  but  the  publication  even  of  State  doc- 
uments did  not  become  free  until  1719,  when,  after  a  quarrel  be- 
tween Governor  Shute  and  the  House,  he  directed  that  body  not 
to  print  one  of  their  remonstrances,  and,  on  their  disobeying, 

On  itrurgle  between  the  goTernment  and  tatione  Chritti,'  the  ooort  tnlertMNed, '  it 
the  preu,  retolting  at  but  in  the  complete  being  wrote  by  ■  popiah  minliter,  and 
cntiraochiiement  and  protectiOD  of  the  contaiaiag  Mime  thinga  lea*  Mie  to  be  In- 
citer Id  the  publication  of  all  matten  of  fuaed  among  the  people,'  and  therefore 
pofalic  inCereat,  and  in  the  dlscuaaioD  of  they  commended  to  the  Uceniert  a  more 
public  aflkira.  Freedom  to  report  pro-  tall  rsTiial,  and  ordered  the  preu  to  itop 
ceedingi  and  debate*  waa  due  at  laat  to  io  the  mean  time."  1  Hutchiuaon'i  Hait. 
Wilkea,  who,  worthlcM  aa  be  wm,  proTed  2GT,  2d.  ed.  See  1  lyier,  BUt  of  Am. 
k  great  public  benefactor  in  his  obatlDate  Uteratare,  113,  113.  A  license  ii  giren 
defence  of  liberty  of  the  prcat  and  •ecu-  In  Mau.  Hist  Col.  8d  8er.  toI.  7,  p.  ITI. 
rity  from  arbitrary  search  and  arreit.  A.  >  1  Hildreth,  History  of  tiie  United 
fiUr  publiotion  of  a  debate  is  now  held  States,  601. 

lobe  pririleged;  and  commenta  on  pub-  >  1  Hulchlnion'i  Mass.  (2d  ed.)  211; 
lie  legislative  proceedbgs  ai«  not  action-  2  Bancroft,  T8  i  1  Hildreth,  463 ;  2  Pat- 
able,  so  long  11  a  jury  ahall  think  them  frey's  New  Bngland,  511,  612. 
boMSt  and  made  in  a  Etir  spirit,  and  such  •  1  Bancroft,  97 ;  S  Hildreth,  166. 
aa  are  jnstifled  by  the  circniqttances.  *  The  preu  was  actually  brought  over 
Wason  e.  Waller,  Law  Bep.  4  Q.  B.  73.  in  1636,  but  not  set  up  until  the  following 
I  The  General  Court  of  Hassachusetta  yaar,  and  nothing  but  the  Freeman's  Oath 
"appointed  two  persons.  In  October,  1662,  and  an  almanac  printed  ontll  1040.  1 
Ucenaers  of  the  press,  and  prohibited  the  Thnmas,  Ulst  of  Printing,  149  ;  Hasi. 
publishing  any  books  or  papers  which  Hist.  CoL  4th  Ser.  vol.  6,  pp.  90,  876. 
•hould  not  be  supervised  by  them,  and  in  There  is  a  "NarmtiTe  of  Newsp^wra  in 
1668  the  supervisor*  having  allowed  of  New  England  "in  Hast.  Hist  Col.  UtSer, 
the  rrintiog '  Tboma*  k  Seropii  de  Imi-  toL  6,  p.  ilOS. 
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sought  in  T&in  to  procure  the  pmuBbment  of  their  printer.'  When 
Dongan  waa  sent  out  as  Oovemor  of  New  York  iu  1688,  be  was 
expressly  instructed  to  suffer  do  printing,*  and  that  Colony  ob- 
tained its  fiiBt  press  in  1692,  through  a  Philadelphia  printer  being 
driven  thence  for  publishing  an  address  from  a  Quaker,  in  which 
he  accused  his  brethren  in  office  of  being  inconsistent  with  their 
principles  in  exercisii^  political  autborit;.'  So  late  as  1671, 
Governor  Berkley  of  Virginia  expressed  his  thankfulueBs  that 
neither  free  schools  nor  printing  were  introduced  in  the  Colony, 
and  his  trust  that  these  breeders  of  disobedience,  heresy,  and 
sects,  would  long  be  unknowa* 

The  public  bodies  of  the  united  nation  did  not  at  once  invite 
publicity  to  their  deliberations.  The  Constitutional  Conventdon 
of  1787  sat  with  closed  doors,  and  although  imperfect  reports 
of  the  debates  have  since  been  published,  the  injunction  of 
secrecy  upon  its  members  was  never  removed.  The  Sen- 
[*  420}  ate  fora  time  followed  this  example,  and  the  first  open  *de- 
bate  was  had  in  1798,  on  the  occasion  of  the  controversy 
over  the  right  of  Mr.  Giallatin  to  a  seat  in  that  body.'  The  House 
of  Representatives  sat  with  open  doors  horn  the  first,  tolerating 
the  presence  of  reporters,  —  over  whose  admission,  however,  the 
Speaker  assumed  control,  —  and  refusing  in  1796  the  pittance  of 
two  thousand  dollars  for  full  publication  of  debates. 

It  must  be  evident  from  these  historical  facte  that  liberty  of 
the  press,  as  now  understood  and  enjoyed,  is  of  very  recent 
origiD ;  *  and  commeutators  seem  to  be  agreed  in  the  opinion  that 
the  term  itself  means  only  that  liberty  of  publication  without  the 
previous  permission  of  the  government,  which  was  obtained  by 
the  abolition  of  the  censorship.    In  a  strict  sense,  Mr.  Hallam 

1  S  HUdreth,  298.  in  tbe  judgment  of  the  body,  ibould  m- 

■  2  Hlldreth,  77.  quiraMcracy."  LifoofUMliMo.brBiTei, 

*  2  Hildreth,  171.  Vol.  III.  p.  S71. 

*  1  HUdreth,  626 ;  2  Hen.  Btat.  617 ;  Tbe  flnt  legiiUtire  body  In  America 
1  Tyler,  Bi«t.  ot  Am.  Literature,  80;  to  throw  open  in  debatei  to  tbe  public 
WiM'i  SeieD  Decadei  of  the  Uaion,  310.  wm  tbe  Genenl  Court  of  HuuchoMtti, 

t  "  Thii  broke  tbe  ipell  of  delibera-  in  1766,  an  the  motion  of  Oti*.    Todor'* 

(ion*  in  tecret  conclave ;  Mid  a  few  dayi  Ijfe  of  Oti*,  262. 

aflerwardi,   on   the   20lh   of   the    Mine         *  It  ii  meadoDed  iwither  in  tbe  Eng- 

nranth,  a  general  reiolutlon  wai  adopted  Uih  Peti^on  of  Blghu  nor  in  tbe  Bill  <d 

by  tlie  Senate,  that,  afler  tlie  end  of  the  Rlgbta ;   of  to  little  importance  did   it 

tire*ent  annual  Kision,  It*  proceedinga  in  aeem  to  thoae  who  were  teekiag  to  redieai 

ita  legialatlve  capacity   ihould  be   with  grievancet  in  thoae  daya. 
open  doon,  nnieM  in  special  oaaei  whld^ 
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says,  it  coQsiBte  merely  id  ezemptioa  from  a  licenser.^  A  umilar 
view  is  expressed  by  De  Lolme.  "  Liberty  of  the  press,"  he  says, 
'  "■  co&sists  in  this :  that  neither  courts  of  justice,  nor  any  other 
jndges  whatever,  are  authorized  to  take  notice  of  writings  tn- 
tended  for  the  press,  but  are  confined  to  those  which  are  actually 
printed."  *  Blackstone  also  adopts  the  same  opinion,'  and  it  has 
been  followed  by  American  commentators  of  standard  authori^ 
as  embodying  correctly  the  idea  incorporated  in  the  constitu- 
tional law  of  the  country  by  tiie  provisions  in  the  American  Bills 
of  Rights.* 

It  is  conceded  on  all  sides  that  the  common-law  rulee  that  sub- 
jected the  libeller  to  responsibility  for  the  private  injury,  or  the 
public  scandal  or  disorder  occasioned  by  liia  conduct,  are  not- 
abolished  by  the  protection  extended  to  ttie  press  in  our  constitu- 
tions. The  words  of  Ch.  J.  Parker  of  Massaohusetts  on  this  sub- 
ject have  been  frequently  quoted,  generally  recognized  as  sound 
in  principle,  and  accepted  as  authority.  "  Nor  does  our  comstitu- 
tion  or  declaration  of  rights,"  he  says,  speaking  of  his  own  State, 
**  abrogate  the  common  law  in  this  respect,  as  some  have  insisted. 
The  sixteenth  article  declares  that '  liberty  of  the  press  is  essen- 
tial to  the  security  of  freedom  in  a  State  ;  it  ought  not  therefore 
to  be  restrained  in  this  Commonwealth.'  The  liberty  of 
the  press,  not  its  licentioiisncss :  *  this  is  the  construction  [*  421] 
which  a  just  regard  to  the  other  parts  of  that  instru- 
ment, and  to  the  wisdom  of  those  who  founded  it,  requires.  In 
the  eleventh  article  it  is  declared  that '  every  subject  of  the  Com- 
monwealth ought  to  find  a  certain  remedy,  by  having  recourse  to 
the  laws,  for  all  injuries  or  wrongs  which  he  may  receive  in  bis 
person,  property,  or  character';  and  thus  the  general  declaration 
in  the  sixteenth  article  is  qualified.  Besides,  it  is  well  under- 
stood and  received  as  a  commentary  on  this  provision  for  the  lib- 
erty of  the  press,  that  it  was  intended  to  prevent  all  such  previom 
rettraintg  upon  publications  as  had  been  practised  by  other  gov- 
ernments, and  in  early  times  here,  to  stifle  the  efforts  of  patriots 
towards  enlightening  their  fellow-subjects  upon  their  rights  and 
the  duties  of  rulers.  The  liberty  of  the  press  was  to  be  unre- 
strained, but  he  who  nsed  it  waa  to  be  responsible  in  case  of  its 

>  HallMn'a  Conit.  Btat.  of  EngUad,        *  4  Bl.  Com.  IGl. 
c.  16.  *  StoT7  on  Const.  {  168fi ;  9  Zrat,  17 

*  DeLtdme,  CoMt-ofBogUod,  3U.       *l»*q.i  Rtwto  on  Court,  c.  Itk 
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abuse ;  like  the  right  to  keep  fire-arms,  which  does  not  protect 
him  who  uses  them  for  annoyauce  or  destructioD."  * 

But  while  we  coucede  that  liberty  of  speech  and  of  the  press 
does  not  imply  complete  exemptiou  from  responsibihty  for  eveiy 
thing  a  citizen  may  say  or  publish,  and  complete  immunity  to  ruin 
the  reputation  ot  business  of  others  so  far  as  falsehood  and  de- 
traction may  be  able  to  acoomplish  that  end,  it  is  nevertheless 
beheved  that  the  mere  exemption  from  previous  restraints  can- 
not be  all  that  is  secured  by  the  oonstitutional  provisions,  inas- 
much as  of  words  to  be  uttered  orally  there  can  be  no  previous 
censorship,  and  the  liberty  of  the  press  might  be  rendered  a 
mockery  and  a  delusion,  and  the  phrase  itself  a  byword,  if, 
while  every  man  was  at  liberty  to  publish  what  he  pleased,  the 
public  authorities  might  nevertheless  punish  him  for  harmless 
publications. 

An  examination  of  the  controversies  which  have  grown  out  of 
the  repressive  measures  resorted  to  for  the  purpose  of  restraining 
the  free  expression  of  opinion  will  sufficiently  indicate  the  pur- 
pose of  the  guaranties  which  have  since  been  secured  against  such 
restraints  in  the  future.  Except  so  far  as  those  guaranties  relate 
to  the  mode  of  trial,  and  are  designed  to  secure  to  every  accused 
person  the  right  to  be  judged  by  the  opinion  of  a  jury  upon  the 
criminality  of  his  act,  their  purpose  has  evidently  been  to  protect 
parties  in  the  free  publication  of  matters  of  public  con- 
[•  422]  cern,  to  •  secure  their  right  to  a  free  discussion  of  public 
events  and  public  measures  and  to  enable  every  citizen 
at  any  time  to  bring  the  government  and  any  person  in  authority 
to  the  barof  pubhc  opinion  by  any  just  criticism  upon  their  con- 
duct in  the  exercise  of  the  authority  which  the  people  have  con- 
ferred upon  them.  To  guard  against  repressive  measures  by  the 
several  departments  of  the  government,  by  means  of  which  per- 
sons in  power  might  secure  themselves  and  their  &vorites  from 
just  scrutiny  and  condemnation,  was  the  general  purpose  ;  and 
there  was  no  design  or  desire  to  modify  the  roles  of  the  common 
law  which  protected  private  character  from  detraction  and  abuse, 
except  so  far  as  seemed  necessary  to  secure  to  accused  parties  a 

1  Commonwealth  o.  BUndlng,  S  Kck.  S  Rep.  Comt.  Court,  800 ;  BeipubUai  v. 

S04.  313.    See  charge  of  CWiet  Jnitice  Dennie,  4  TeatM,  MT ;  S.  C  3  Am.  Dm. 

McKtan  of  Penn.,  6  Hildreth.  106  ;  Whar-  402. 
ton'i  Sute  TrUb,  823  j  Stat*  r.  Lebre, 
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&ir  trial.  The  evils  to  be  prevented  were  not  the  censorship  of 
the  press  merely,  bat  any  action  of  the  government  by  means  of 
which  it  nught  prevent  auoh  free  and  general  discussion  of  public 
matters  as  seems  absolutely  essential  to  prepare  the  people  for  an 
intelligent  exercise  of  their  rights  as  citizens. 

The  constitutional  Uberty  of  speech  and  of  the  press,  as  we  ua- 
detstaod  it,  implies  a  right  to  freely  utter  and  publish  whatever 
the  citizen  may  please,  and  to  be  protected  against  any  responsi- 
bility for  BO  doing,  except  so  far  as  such  publications,  &om  theix 
blasphemy,  obscenity,  or  scandalous  character,  may  be  a  public 
offence,  or  as  by  their  &l3ehood  and  malice  they  may  injuriously 
affect  the  standing,  reputation,  or  pecuniary  interests  of  individ- 
uals. Or,  to  state  the  same  thing  in  somewhat  different  words, 
we  understand  liberty  of  speech  and  of  the  press  to  imply  not 
only  liberty  to  publish,  but  complete  immunity  horn  legal  cen- 
sure  and  punLibment  for  the  publication,  so  long  as  it  is  not 
harmful  in  its  character,  when  tested  by  such  standards  as  the 
law  affords.  For  these  standards  we  must  look  to  the  common- 
law  rules  which  were  in  force  when  the  constitutional  guaranties 
were  established,  and  in  reference  to  which  they  have  been 
adopted. 

At  the  common  law  an  acUon  would  lie  against  any  person 
publishing  a  false  and  malicious  communication  tending  to  die- 
grace  or  injure  another.  Falsehood,  malice,  and  injury  were  the 
elements  of  the  action ;  but  as  the  law  presumed  innocence  of 
crime  or  misconduct  until  the  contrary  was  proved,  the  falsity  of 
an  injurious  publication  was  presumed  until  its  truth  was  averred 
and  substantiated  by  the  defendant ;  and  if  false,  malice  in  the 
publication  was  also  presumed  unless  the  publication  was  privi- 
leged under  rules  to  be  hereafter  stated.  There  were  many  cases, 
also,  where  the  law  presumed  injury,  and  did  not  call 
upon  the  *  complaining  party  to  make  any  other  show-  [*  423J 
ing  that  he  was  damnified  than  such  implication  as  arose 
from  the  character  of  the  communication  itself.  One  of  these 
was  where  the  words  imputed  a  crime  involving  moral  turpitude, 
and  subjecting  the  guilty  party  to  an  infamous  punishment ; '  and 

1  Brooker  v.  Coflln,  6  Johni.  1S6 :  ■.  o.  ■>.  Bongb.  10  S.  &  R.  18 ;  Bock  v.  SllHel, 

4  Am.  Dec  8S7 ;  Aleiander  v.  Alezuider,  21  Peon.  St.  622 ;  Slltiell  ■>.  ReynoMi,  67 

9  Wend.  141 ;  ToDQg  k.  AUIler,  8  Hill,  21 ;  Penn.  St  M ;  KInmph  d.  Dunn,  66  Penn. 

DkTii  V,  Brown,  27  Ohio  St.  820;  Todd  St.  141;  Bblpp  E.McOMW,8Miu^4ftS: 
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it  was  not  iraportant  that  the  charge  imported  a  crime  alread; 
punished,  or  for  which  a  proBecution  was  barred  by  limitation  of 
time.^  Another  was  where  one  was  charged  with  contagious  dis- 
ease ;  the  effeot  of  the  charge,  if  believed,  being  to  exclude  him 
from  the  society  of  his  fellows.'  Another  was  where  the  charge 
affected  the  pai-ty  in  his  business,  office,  or  means  of  livelihood, 
a»  where  it  was  sud  of  a  postmaster  that  he  would  rob  the  mul  j  * 
or  of  a  trader,  to  whom  credit  is  important,  that  he  is  insolvent ;  * 
and  the  like.  Still  another  was  where  any  injurious  charge  hold* 
ing  a  party  up  to  public  coDtempt,  scorn,  or  ridicule  was  propa- 
gated by  printing,  writing,  ogns,  bui-leaques,  &c.'  And  al- 
though it  was  formerly  held  that  to  chai^  a  female  verbally 
with  want  of  chastity  was  not  actionable  without  proof  of  special 

•.  0.  0  Am.  Dec.  911 ;  Hoag  n.  Haldi,  3S  Grider,  16  Dl.  87 ;  Edgetly  v.  Swaia,  33 

Conn.  GS6;  BiUingi  c.  Wing,  7  Vt.  480;  N.  H.  «78;  Trabae  ■>.  Mayi.S  Duu.  138  j 

HuringtoD  v.  Mllei,  11  Kan.  4B0;  ■.  o.  Petry  v.  Man,  1  R  I.  268;   Wrigbt  e. 

19  Am.  Hep.  36fi ;  Montgomer;  v.  Dee-  Linda>7,  20  Al*.  42S ;   Cock  v.  Wettb- 

ley,  8  Wii.  T09 ;  E^lbei  >■.  DaahtennaD,  erby,  13  HtM.  838. 

26  Wii.  G18 ;  Perdnc  r.  BanieU,  Minor,         >  Carpenter   v.  Tutant,   Cai.  temp. 

138;   M'Cuen  v.  Ludlum,  IT  N.  J.  12;  Budw.  336;  Smith  c.  Sleirart,  G  Penn. 

Oage  V.  SbelUjn,  8  Ricb.  212 ;  PolUrd  e.  St.  872 ;  Holley  r.  Bargeu,  9  Ala.  728 ; 

L7on,  91  U.  S.  Rep.  225 ;   Wagaman  v.  Van  Ankin  v.  Weitfall,  14  Johns.  283 ; 

Byen.  IT  Mi.  188 ;  Cattleberr?  v.  Kelly.  Erebi  d.  Oliver,  12  Gr»j,  289 ;  Banm  v. 

26  Ga.  eot) ;  Burton  v.  Burton,  3  Greene  Clauie,  G  HUl,  190 ;  Utle;  c  CampbeU,  6 

(luwa),  316;    Simmon*    e.   HoUter,    18  T.   B.   Monr.  806;  lodiauapolia  Bod  ■>. 

HiDD.    249.     If,   howerer,   the   wordi,  HorreU,  5S  Ind.  ^7;  Boogher  p.  Knapp, 

thoDgh  teeming  to  charge  a  crime,  are  8Mo.  App.  591. 

equiTocal,  aod  may  be  unitentood  in  an         ■  Tajlor  o.  Hall,  3  Stra.  13SU ;  Carli- 

iDDocent  seuM,  thejr  wiU  not  be  mUoim-  kke  v.  Mapledor»m,  2  T.  R.  478 ;  Watacm 

ble  witbout  the  proper  aTermeDt  to  ihow  v.  McCarthy,  2  Eellf,  5T ;  Nicholi  r.  Qny, 

the  MQ>e  Id  which  they  were  nied;  a«,  8  Ind.  82;  Itqdi  b.  FEeld,  8  R.  L  216; 

for  initance,  where  one  ii  charged  with  Kaucher  r.  BUnn,  29  Ohio.  ir.  a.  62. 
bflTing  iwom  faleety ;  which  may  or  maj         *  Cnig  i><  Brown,  5  Blackf.  U.    Foe 

not  be  a  crime.     Gilmui  u.   Lowell,   8  other  illnitrationt   the   following    cam 

Wend.  573 ;  Sheely  v.  Blggi,  2  Ear.  ft  J.  may  be  referred  to :  Oottbehnet  o.  Hab- 

363;   a.  c.  8  Am.  Dec.  552;   Brown  v.  achek,  36  Wis.  515;  Robbint  v.  Traad- 

Hanion,  53  Ga.  632  ;  Crone  r.  Angell,  14  waj,   2   J.   J.    March,    640;    Hook   v. 

Mich.  840 ;  Bricber  v.  Potts,  12  Penu.  Bt.  Hackney,  16  8.  &  B.  385. 
200.     It  ia  not  ueceisar;,  howeier,  that         *  Brown  n.  Smith,  18  C.  B.  696 ;  Liod- 

technical  words  be  employed ;  If  the  nee-  ley  v.  Smith,  T  Jolmi.  359 ;  Mott  r.  Com- 

eiMty   inference,   taking  the   worda  to-  stock,  T  Cow.  864;  Lewi*  v.  Hawley,  2 

gether,  ia  a  charge  of  crime,  it  it  aoffl-  Day,  496;  Nelaon  r.  BorchcRini,  62  DL 

cintL     Morgan   u.   Liringiton,  2    Rich.  236;  Orr  d.  Skofleld,  66  Me.  188;  Wsiai 

673 ;  True  e.  Plumie;,  36  Me.  466  ;  Cur-  v.  Whittemore,  28  Mich.  366. 
ti»  e.  Curti*,  10  Bing.  4TT.    Bat  to  aay  of         '  Janson  o.  Stuart,  1  T.  R.  748;  Tan 

one  "  He  baa  atoleo  my  land"  ia  not  ao-  Nea*  v.  Hamilton,  Ifi  Johni.  849;  Clegg 

tionable  ptr  c,  land  not  being  the  lubject  v.  LaRtr,  10  Bing.  260 ;  Steele  e.  Sonth- 

oflarceny.    Ogden  t>.  Ritey.U  N.  J.  186;  wick,  0  Johna.  214 ;  Pollaid  v.  I^ron,  91 

UaderhiUc.  Weltoa,82  Vt.  40;  Ayenv.  U.  &  Bep.  226. 
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dsmage,^  yet  of  late  a  dispoaition  has  been  exhibited  to 
*  breaJc  away  from  tbia  rule  in  favor  of  one  more  juat  and  [*  424] 
senuble,*  and  the  statates  of  seveml  of  the  States  have 
either  made  adultery  and  incontinence  punishable  as  orimea, 
whereby  to  chaise  them  becomes  actionable  per  »e  under  the  com- 
mon-law rule,  or  else  in  express  terms  have  declared  such  a 
chaise  actionable  without  proof  of  special  damage.' 

B  ut  in  any  other  case  a  party  complaining  of  a  false,  malicioust  and 
dispan^ng  communication  might  maintain  an  action  therefor,  on 
averment  and  proof  of  special  damage  ;*  though  the  truth  of  the 
charge,  if  pleaded  and  established,  was  generally  a  complete  defence  * 

>  Gaaecngn  v.  Ambler,  2  Ld.  Bcjin.  Adam  e.  BankiD,  1  Dnrdl,  63;  Downing 
lOH;  GravM  v.  Blancbet,  2  Salk.  6M;  n.  WUtoa,  86  AU.  717  i  Cos  d.  Bunker, 
Wilby  r.  Gbton,  8  C.  B.  143j  Bd;i  r.  Uorria,  200;  Smith  tr.  Sileace,  4  low*, 
Oilletpie,  2  Johiu.  116;  i,  c  8  Am.  Dec  821 ;  TrunMn  «.  T>;lor,  4  Iowa,  424; 
404;  Bnraker  V.  CofBD,  6  Johui.  188 ;  a.  c.  Beardiley  d.  Bridgemaa,  17  Iowa,  2B0; 
4  An.  Dec.  S37;  Bradt  v.  TowrIs?,  13  Pattenon  d.  WilkiniOD,  66  Me.  42; 
Wend.  263;  Djrer  v.  Morrit,  4  Mo.  214 ;  Mv«r  «•  Schleichter,  29  Wit.  846.  The 
SUnfleld  It.  Boyer.  0  H.  A  J.  248 ;  Wood-  iiyuitice  of  the  commoa-law  role  i*  made 
burj  t>.  Thompson,  3  K.  H.  IM ;  Beny  t,  prominent  in  thoM  caiei  where  il  hai 
Carter,  4  Btew.  &  Part  887 ;  a.  o.  24  Am.  been  held  that  an  allegation  that,  in  con- 
Dec  702;  Elliot  D.  Ailtbury.  2  Bibb,  473;  leqnence  of  the  charge,  the  plaintiff  had 
e.  c.  6  Am.  Dec,  831 ;  Linne^  v.  Matoe,  fallen  into  diigraoe,  contempt,  and  in- 
18  Tei.  449 ;  UoderhiU  c.  Welton,  S2  famy,  and  lott  her  credit,  repnution,  and 
Vl  40;  CatUeberrj  o.  Kellf,  26  Ga.  006.  peace  of  mind  (Woodbury  v.  Thompion, 

*  Bee  the  cuei  of  Sexton  v.  Todd,  3  N.  E.  IM),  and  that  ihe  ii  ahnnned  hj 
Wright,  317 ;  Wilioa  r.  Banyan,  Wright,  her  neighbon  (Beach  v.  Banney,  2  Bill, 
061;  HaJone  v.  Stewart,  IS  Ohio,  SIS;  810),  wai  not  a  anffldent  allegation  of 
Bamett  v.  Ward,  80  Ohio  St  107 ;  i.  o.  tpecial  datnags  to  inpport  the  action.  In 
88  Am.  Bep.  601 ;  Klewln  n.  Bantnan,  68  the  following  State*,  and  perhap*  come 
Wia.  244 ;  Hobcrly  v.  Preeton,  8  Mo.  462 ;  othen,  to  impute  nnchaatity  to  a  female 
SidgreaTei  «.  Myatt,  22  Ala.  617  ;  Terry  1«  actionable  per  h  by  statute :  Alabama, 
*.  Bright,  4  Md.  480;  Spencer  V.  McMa»  niinoii,  Indiana,  Kentucky,  Maryland, 
ten,  16  HI.  406.  Michigan,   MiMOuri,   New   York,  North 

*  See    Friibie   v.    Fowler,   2    Conn.  Carolina,  and  South  Carolina 

707;     Miller   ».    Parish.    8   Pick,    884;  *  Kelley  v.  Partington,  S  Nev.  &  M. 

Bobbini    V.    Fletcher,    101    Mass.   115;  117;  Steele  d.  Sonthwick,  &  Johns. 214; 

Pledger  o.  Hathcock,  1  Qa.  660 ;  Smally  Hatlock  v.  Miller,  2  Barb.  630 ;  Powera  t>. 

».  Andemm,  2  T.  B,  Monr.  66;  b.  o.  16  Dubois,  17  Wend.  68;  Weed  p.  Foster, 

Am.   Dec   121;   Wiltiama  o.   Bryant,  4  11  Barb.  208;  Cooper  d.  Oreeley,  1  Denio, 

Ala.  44;  Dailey  e.  Beynolds,  4  Greene  347;  Stone  n.  Cooper,  2  Denio,  203.    The 

(Iowa),  864 ;   Syinonds  n.  Carter,  82  N.  damage,  however,  must  be  of  a  pecuni- 

H.  468;  McBrayer  n.  Bill.  4  Ired.  186;  ary  character.    Beach  v.  Banney,  2  Bill, 

Morris  v.  Barkley,  1  Lit.  64;  Phillip*  o.  809.    But  very  slight  damage  baa  been 

Wiley.  2  Ijt.  163 ;  Watt*  o.  Greenlee,  2  held  sufficient  to  support  consIdenlUe  re- 

IVv.lie;  Dnunmondv.r.e8lie,e  Blackf.  corerie*.    WiUlam* d. Hill, Ifi Wend. 305; 

463;   Worth  c.   Butier,  7  Blackf.   261;  Bradt  d.  Towsley,  13  Wend.  263;  01m- 

Blchardson  n.  RoLerts,  23  Ga.  216;  Bur-  sted  v.  IVGIler.  1   Wend.  606;  Moore  v. 

ford  V.  Wible.  82  Penn.  St.  96;  Freeman  Meagher,  1  TaonL  38;  Knight  e.  Gibb*. 

p.  Price,  2  Bailey,  116;  Regnier  c.  Cabot,  1  Ad.  &  El.  48. 

7111.34;  Baiig«'i>.aoodrieb,lTTn*.T8i  •  See  Beard  on  Libd  atid  SUuder. 
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Id  those  cases  in  which  the  injurious  chat^  was  propt^[ated 
by  printing,  writing,  signs,  burlesques,  &c.,  there  might  also  be  a 
criminal  prosecution,  as  well  as  a  suit  for  private  damages.  The 
criminal  prosecution  was  based  upon  the  idea  that  the  tendency 
of  such  publications  was  to  excite  to  a  breach  of  the  public 
peace ;'  and  it  might  be  supported  in  cases  where  the  injurious 
publication  related  to  whole  classes  or  communities  of  people, 
without  singliDg  out  any  single  individual  so  as  to  entitle  him 
to  a  private  remedy.*    On  similar  grounds  to  publish  injurious 

E  161 ;  TownMod  on  Ubel  Mid  SUnder,  for  hooeitj,  or  •  phjdcUii'i  repatation  u 

}  78;  BoDTlmd  n.  EidaoD,  B  Gist.  27;  to  profeHional  learning  or  ibill,  irooid  be 

Scott  B.  McKinnUh,  15  Ala.  662;  Porter  In  tbeir  reipeetiTe  caUingi.    And  by  mili- 

V.  Botkina,  69  FeDO.  Sl  i&t;  HutcliinioD  tary  law,  to  whicb  the  coldier  la  amen- 

V.  Wheeler,  86  Vt.  8S0 ;  Thomai  e.  Dun-  able,   we  mppaee  cowardioe  wonld   be 

nawaf,  30  Ul.  87S;  Unjan  v.  Dale,   16  regarded  aa  a  dime  pnniahabie  by  aerare 

Midi.  17 ;  Jamigao  d.  Fleming,  48  Miai.  penaltiea.    Ai  tbete  charge*  were  made 

710;  Knight  v.  Foater,  8B  N.  H.  676.  agaitut*  boAy  ot  men,  without  apecifying 

1  Commonwealth  v.  Clap,  i  Uaw.  168;  Indiridiiala,  it  may  be  tliat  no  indlTidoal 

a.  O.  3  Am.  Dec  212 ;  State  b.  Lehre,  2  aoldier  could  hare  maiDtalDed  a  prirata 

Biei.  440 1  a.  o.  4  Aql  Dec  696.  actioa  therefor.    But  the  qnettion  whe- 

*  In  Palmer  c  Conoord,  48  N.  H.  Sll,  ther  the    publication  might  not  afford 

luit  wa*  brought  agatnit  a  town  for  the  ground  for  a  poblic  pnxecntioa  i*  en- 

deatructioQ   of    a  printing    pretf   bj   a  tirelj  different.     Ciril  luiti  for  libel  are 

mob.    The   defence   wai,   that   plaintiff  maintainable  onl^  on  the  ground  that  the 

had  caused  the  mob  by  libellooa  article*  pldntiffhatlndiiidnaiiyiuffered  damage, 

published  in  hii  paper  reflecting  upon  the  Indictmenta  fbr  libel  are  luitained  prin- 

army.    Smith,  J,,  aayi :  "The  first  of  dpally  became  the  publication  of  a  libel 

theae  articles  cliai^ee  the  United  State*  tends  to  a  breach  of  the  peace,  and  thn* 

fbrcet  in  Vii^ia  with  cowardice,  and  to  the  disturbance  of  society  at  large.    It 

hold*  tliem  up  as  objects  of  ridicule  there-  is  obTion*  that  a  libellous  aiiack  on  a 

for.    llie  fourth  article  calla  the  army  a  body  of  men,  though  no  individuals  be 

'mobj'  and  although  tlie  charge*  of  nor-  pointed  out,ni»7tead  as  much,  or  more, 

der  and  robbery  may  perhaps  be  oon-  to  create  public  dliturlMUicea  as  an  attack 

sidersd   as  limited   in  their  application,  on  one  individual;  and  a  doubt  has  been 

the  charge  of  cowatdice  against  the  whole  suggested  whether  'the  &ct  of  nnmbers 

army  is  repeated.    Tlie  fifth  article  in  ef-  de&med  dne*  not  add  to  the  enormity  of 

feet  charges  tlioae  bodies  of  soldiers  who  the  act'    See  2  Bishop  on  Criminal  Law 

pHsaed   through,  or  occupied.  Hampton,  (3d  ed.),  )  922;  HoU  on  Libel,  246-247 ; 

Martlnsburg,   Fairfax,  or    Gannanlown,  Russell  on  Crimes  (1st  Am.  ed.J,  805-832. 

with  improper  treatment  of  persons  of  all  In  Snmner  ».  Buel,  12  Johns.  475,  where 

ages  and  sexes,  in  each  of  those  places,  a  majority  of  the  court  held  that  a  drU 

If  such  charge*  had  been  made  against  a  action  could   not  be  maintained  by  an 

single  soldier  named  in  the  articles,  tliey  oflicer  ot  a  regiment,  fbr  a  publication 

would   prima  fieie    have  constituted    a  reflecting  on  the  officers  generally,  nnlesa 

libel.    The   tendency  to  expose  hlra   to  there  was  an  aTcrmeot  of  special  damage, 

contempt    or    ridicule    could    not    be  JlompsoB,  Ch.  J.,  said,  p.  478;  'The  of- 

doubled,  and  the  tendency  to  injure  hi*  ftnder  in  such  case  does  not  go  without 

professional  reputation  would  be  equally  punishment.    The  law  ha*  prorlded  a  flt 

apparent.    A  soldier's  character  for  cour-  and  proper  remedy,  by  Indictment ;  and 

age  or  diicipline   is  as  essential  to  his  the  generality  and  extent  of  such  libels 

good  standing  as  a  merchant's  reputation  make  them  mor«  pacvUiuly  pnbUc  of- 
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ohai^ea  agaiaat  a  foreign  *  prince  or  ruler  was  also    [•425] 
held  panishable  as  a  public  offence,  because  tending  to 
embroil  the  two  nations,  and  to  disturb  the  peace  of  the  world.' 
These  common-law  rules  are  wholesome,  and  are  still  in  force. 

We  are  not  so  much  concerned,  however,  with  the  general 
rules  pertaining  to  the  punishment  of  injurious  publications,  aa 
with  those  spedal  cases  where,  for  some  reason  of  general  publio 
policy,  the  publication  is  claimed  to  be  privil^ed,  and  where, 
consequently,  it  may  be  supposed  to  be  within  the  constitutional 
protection.  It  has  always  been  held,  notwithstanding  the  general 
rule  that  malice  is  to  be  inferred  A»m  a  false  and  injurious  pub- 
lication, that  there  were  some  cases  to  which  the  presumption 
would  not  apply.  These  are  the  cases  which  are  said  to  be  priv- 
ileged. The  term  "  privileged"  is  applied  to  two  classes  of  com- 
munications: First,  those  which,  for  reasons  of  State  policy,  the 
law  will  not  suffer  to  be  the  foundation  of  a  civil  action ;  and, 
second,  those  in  which  the  circumstances  are  held  to  rebut  the 

tencM.'     In   Ryckman  v.  DeUTan,  26  admin  ittratioQi   of    its   Ikwi.'     In   the 

Wend.  1S6,  (Ta/wnlA,  Chnncellor,  — who  conne  of  hisopLnlon  theCliftDcellor  mea- 

beld,  in  oppotitlon  to  the  majority  of  the  tions  ■  Scotch  cmc  (Sheaiiock  t^Beard*- 

Conrt  of  EiTon,  that  the  plaintiff  ooald  worth,  1  VLatTa.j'i  Report  of  Jiuy  Cue*) 

not  maintaJD  a  ciTll  init,  becaiue  the  where  a  ciril  luit  wai  maintained,  which 

pQbUcatiaD  reflected  npon  ■  claa*  of  in-  wai  'bronght  "by  a  lieutenant-colonel,  in 

dividiiall,  and  not  upon  the  plaintiff  per-  Lelialf  of  hii  whole  regiment,  for  defiuna- 

•onallj,  —  laid,  pp.  196-100:  'There  are  Uon,  in  calling  them  a  regiment  of  cow- 

manj  case*  In  the  booba  where  the  writ-  ardi  and  bhuikgoarda.'    In  Rex  v.  Hector 

•r*  and  pobluhera  of  de&matory  chargea,  Campbell,  King'*  Bench,  Hil.  Term,  1B08 

reflecting  npcn  the  conduct  of  particular  (oiled  in   Holt  on  Libel,  240,  260},  an 

cU**e*  or  bodies  of  individual*,  have  been  information  was   granted  for  a  libel  on 

proceeded  against  hj  indictment  or  infor-  the  College  of  Pbrildans  i  and  the  re- 

madon,  although  no  particular  one  was  ipondent  wa»  convicted  and  aentenced. 

named  or  designated  therein  to  whom  the  Caae*   may  be    tuppoaed   where    pnbli- 

charge  had  a  pernmal  application.    AU  cation*,  thongh  of  a  de&roatory  tMtare, 

tboie  c*Be>.  howeTer,  whether  the  iibel  is  hare  inch  a  wide  and  general  application 

upon   an  organized  bod/  of  men,  a*  a  that,  in  all  probability,  a  breach  of  the 

legislature,  a  court  of  justice,  a  church,  peace  would  not  be  caused  thereby ;  hnt 

or  a  company  of  *oldlen,  or  npon  a  par-  It  doe*  not  teem  to  us  that  the  preeent 

tienlar  claM  of  indiTJdnal*,  proceed  npon  pabUcation  belong*  to  tlut  elau. 
tiie  gronnd  that  the  charge  i*  a  mi*d»-         "Our   conclution    i*   that   the   Jury 

meaoor,   althou^   it  has   no  particular  ihoold  tiaTe  been  inttmcted  that  the  flnt, 

peiaonat  application  to  the  indiridoal  of  fbnrth,  and  fifth  article*  were  jirina  faoA 

the  body  or  clas*  libelled;   liecanse   it  libellon*;   and    that  the    publication   of 

teitd*  to  excite  the  angry  paaslona  of  the  thoee  articles  must  be  regarded  as  '  ille- 

commnniry  either  in  fsTor  of  or  againat  gal  conduct,'  unless  jD*tifled  or  eTcu*ed 

the  body  or  claas  in  reference  to  the  con-  by  fiKts  sufficient  to  constitute  a  defence 

dnct  of  which  the  charge  li  made,  or  be-  to  an  Indictment  for  libel." 
canse  it  tend*  to  impair  the  confidence  of         >  27  State  Trials,  627  ;  3  May,  Comb 

the  people  in  tbeir  gorenunent  or  io  Um  Hlat  of  England,  b.0. 
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legal  inference  of  malice,  and  to  throw  upon  the  plaintiff  the  hur- 
den  of  offering  some  evidence  of  its  existence  beyond  the  mere 
falsity  of  the  charge.'  The  first  class  is  absolutely  privileged ;  it 
embraces  but  few  cases,  which  for  the  most  part  coDcera  the  ad- 
ministration of  the  goTernment  in  some  of  its  branches ;  the  sec- 
ond is  conditionally  privileged,  and  the  cases  &lling  within  it  are 
more  numerous.  They  are  generally  cases  in  which  a  party  has 
a  duty  to  discharge  which  requires  that  he  should  be  allowed 
to  speak  freely  and  fully  that  which  he  believes;  or  where  he 
is  himself  directly  interested  in  the  subject-matter  of  the  commn- 
nicatioD,  and  makes  it  with  a  view  to  the  protection  or  advance- 
ment of  his  own  interest,  or  where  he  is  communicating  confiden- 
tially with  a  person  interested  in  the  communication,  and  by 
way  of  advice  or  admonitioQ.^  Many  such  cases  suggest  them- 
selves which  are  purely  of  private  concern :  such  as  answers  to 
inquiries  into  the  character  or  conduct  of  one  formerly  employed 
by  the  person  to  whom  the  inquiry  is  addressed,  and  of  whom 
the  information  is  sought  with  a  view  to  guiding  the  inquirer  in 
his  own  action  in  determining  upon  employing  the  same  per^ 
son ; '  answers  to  inquiries  by  one  tradesman  of  another 
[•  426]    *  as  to  the  solvency  of  a  person  whom  the  inquirer  has 

*  Lewi*  v.  Chapman,  16  IT.  T.  369,  ligned  bj  a  namber  of  paitiei  agreeing 
ST8,  per  Stidm,  J. ;  TownKnd  on  Libel  to  join  in  the  eipente  of  proeecallag 
and  Slander,  f  209.  "  It  properly  lig-  othen,  who  were  ilaled  therein  to  have 
nifiei  thii  and  nothing  more:  that  the  "robbed  and  awindled"  them,  fi  prJTi- 
excepted  inttancei  abalt  to  fkr  change  leged.  Slinck  v.  Colbj,  46  N.  7.  427; 
the  ordinar;  rale  with  retpect  to  alander-  b.  o.  7  Am.  Bep.  S60.  The  statement  in 
oni  or  libetloDi  matter  »  to  remote  the  a  report  of  an  incoqmrated  toctety  can- 
regular  and  uinal  preaumptioD  of  malice,  tioning  the  public  againit  truiliDg  a  per- 
aad  to  make  it  incumbent  on  the  party  aon  wlio  had  formerly  been  employed  in 
complaining  to  ihow  malice."  Dam'tt,  J,  collecting  tabacriptiona  for  them,  It  prJT- 
in  White  v.  Nichols,  8  How.  266,  287.  ileged.  Oaraett  v.  Gilbert,  6  Gray,  94. 
And  aee  Dillard  d.  Colllnt,  3b  Grat.  348;  And  the  commnnication  by  a  merchant 
Mclntyre  v.  McBean,  13  Q.  B.  (Ontario)  to  a  labeeqnent  employer  ot  a  clerk 
684.  whom   he  had    recommended,  of   facti 

*  "  When  a  commnnication  ii  made  in  which  canted  him  to  change  hit  opinion, 
confidence,  either  by  or  to  a  penon  in-  is  privileged.  Fowlet  e,  Bowen,  SO  N.  T. 
teretled  In  the  commnnlcatinn.  luppoiing  20.  And  to  b  a  communication  made 
it  to  be  true,  or  by  way  of  admonition  or  In  good  faith  by  a  penon  employed  in  a 
adrice,  it  leemi  to  be  a  general  rule  that  confldenUal  relation.  Alwill  v.  Mackiii- 
mnlice  (i.  e.  expr«t»  mnlice)  ii  ettential  toth,  IX  Maaa.  177. 

to  Ihe  maintenance  of  an  action."    1  Star-         *  Fattisoti  v.  Jonea,  8  B.  ft  C.  fiTSi 

kie   on   Slander,  S2I.     See   Harrlton  e.  Elam  o.  Badger,  28  HI.  498;  Noonan  v. 

Buih,  6  El.  t  Bl.  344 ;    Somerville   b.  Orion,  32  Wit.  lOft ;  Hatch  r.  Luie,  106 

Hawkint,  10  C.  B.  683 ;  Wright  b.  Wood-  Mats.  804 ;  Bradley  e.  Heath,  12  Fick.  16S. 

gate,  2  Cr.  M.  &  R.  678 ;  Whlteley  v.  Compare  Frjti  v.  KiDnertley,  16  C.  B. 

Adama,   16  C.   B.  It.  1.  899.    A  pi^tr  X.  1. 423, 
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been  desired  to  tniat;'  answers  by  r  creditor  to  inquiries  regard- 
ing the  conduct  and  dealings  of  his  debtor,  made  by  one  wbo  had 
become  surety  for  the  debt ;'  communications  from  an  agent  to 
his  principal,  reflecting  injuriously  upon  the  conduct  of  a  third 
person  in  a  matter  conuected  with  the  agency  ;'  commnnications 
to  a  near  relative  respecting  the  character  of  a  person  with  whom 
the  relative  is  in  negotiation  for  marri^e;*  and  as  many  more 
like  cases  as  would  fall  within  the  same  reasoDS."  The  rules  of 
law  applicable  to  these  cases  are  very  well  settled,  and  are  not 
likely  to  be  changed  with  a  view  to  greater  stringency." 

I  Smith  V.  Thomu,  3  Bing.  TS.  C.  3T2 ;  Where  «  lon-iii-lmw   wrote  to  warn  bU 

Storer  r.  Clullandi,  B  C.  &  P.  284.    But  mother-ln-Uw  of  the  b«d  chRraccer  at  • 

the  report!  of  k  niaruaiitile  agencj  pub-  mm  ihe  wu  kbout  to  mtuiy.    Todd  e. 

llihed  ind  dittribated  to  ita  caitomen  ire  Hawkfni,  8  C  ft  P.  SB.     Where  ■  banker 

not  privileged.    Tajlor  n.  Church,  8  N.  commonlcKlad    with    bu    corretpoadent 

T.  462;  Snnderlin  o.  Bradttreet,  40  N.  eoDcemlnB  a  nota  MDttohim  tor  coUeO' 

T.  188 ;  s.  c.  T  Am.  Rep.  822 ;  Beardjtey  tloa ;  the  court  (a^lag  that  "  aU  that  b 

V.  Tappan,  6  Blatch.  497.    But  private  neoetaarj  to  entitle  auch  common icatiotu 

CommuDicationa    would    be.     Lewii    t>.  to  be  regarded  •■  privileged  it,  that  the 

Chapman,    IB    N.    Y.   860;    Ormsbj  s.  relation  of  the  partle*  ahould  be  lucfa  aa 

Dongltui,  S7  N.    T.   477.    Bee  State  o.  to  aObrd  reasonable  gronnd  for  »uppo«ing 

Lonadale.  48  Wii.  S48.  an  iimocent  mottve  for  giving  the  infor- 

'  Dunman  e.  Bigg,  1  Campb.  2W,  note ;  matlon,  and  to  deprive  the  act  of  an  ap- 

■White  D.  NicholU,  8  How.  366.  pearance  of  oflbdoua  intermeddling  with 

>  Waihbom  K.  Cooke.  8  Denio,  110.  the  affair*  at  olhen."  Lewii  v.  Chap- 
Bee  Easlej  V.  Mtme,  0  Ala.  SeS.  man,  16  N.  T.  869, 876.     Where  one  com- 

*  Todd  B.  BawklDt,  8  C.  &  F.  88.  But  mnnicated  to  an  emptojer  liii  mipidona 
there  ii  no  protection  to  inch  a  commn-  of  dishonest  conduct  in  a  servant  towards 
Bication  from  a  stranger.  Joannet  v.  himself.  Amann  v.  Damm,  S  C.  B.  >.  i. 
Bennett,  6  Allen,  170.  697.    Where  a  tradesman  published  in  a 

*  As  to  whether  a  stranger  volnnteer-  newspaper  that  his  servant  had  left  his 
log  to  give  information  Injurious  to  an-  employ,  and  taken  npon  himielf  to  collect 
other,  10  one  Interested  in  the  knowledge,  the  tradesman's  bills.  Hatch  n.  Lane,  106 
la  privileged  in  so  doing,  aee  Coihead  o.  Masa.  894.  Compare  Lawler  v.  Earie,  S 
Blchards,  2  H.  O.  &  S.  669 ;  and  Bennett  Allen,  22. 

V.  Deacon,  2  H.  O.  4  S.  628.    Where  a  *  See  ftarther,  Harrison  r.  Bush,  6  EI. 

oonfldenlial  relation  of  any   deacription  &  Bl.  844 ;  Shlplejr  r.  Todhunter,  7  C.  A 

exists  between  (be  parties,  the  commonl.  P.  BSD;  I^wler  n.  Earle,   6  Allen,  82; 

cation  is  privileged  ;  as  where  the  tenant  Grimes  o.  Coyle,  0  B.  Hoar.  801 ;  Rector 

of  a  nobleman  had  written  to  inform  him  v.  Smith,  11  Iowa,  802;   Ooelin  v.  Can- 

of  his   gamekeeper's   neglect   of  duty,  non,  1  Han.  8;  Joannes  v.  Bennett,  6 

Cockagne  p.  HodgUsson,  6  C  ft  P.  64a  Allen,  109 ;  State  v.  Buniham,  9  If .  H.  81. 
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LSteli  upon  the  Gwenvnetii. 

At  the  common  law  it  was  indictable  to  publish  an;  thing 
against  the  constitution  of  the  country,  or  the  established 
system  of  government  The  basia  of  such  a  prosecution  was 
the  tendency  of  publications  of  this  character  to  excite  disaffec- 
tion wi^  the  government,  and  thus  induce  a  revolution- 
[•  427]  ary  spirit.  The  law  always,  •  however,  allowed  a  calm 
and  temperate  discussion  of  public  events  and  measures, 
and  recognized  in  every  man  a  right  to  give  every  public  matter 
a  candid,  full,  and  free  discussion.  It  waa  only  when  a  publica- 
tion went  beyond  this,  and  tended  to  ex<at«  tumult,  that  it 
became  criminal.'  It  cannot  be  doubted,  however,  that  the  com- 
mon-law rules  on  this  subject  were  administered  in  many  cases 
with  great  harshness,  and  that  the  courts,  in  the  interest  of  re- 
pression  and  at  the  instigation  of  the  government,  often  extended 
them  to  cases  not  within  their  reasons.  This  was  especially  true 
during  the  long  and  bloody  stru^le  with  France,  at  the  close  of 
the  last  aud  beginning  of  the  present  centary,  and  for  a  few 
subsequent  years,  until  a  rising  public  discontent  with  political' 
prosecutioos  b^;an  to  lead  to  acquittals,  and  finally  to  abandon- 
ment of  all  such  attempts  to  restrain  the  free  expression  of  senti- 
ments on  public  affairs.  Such  prosecutions  have  now  altogether 
ceased  in  England.  Like  the  censorship  of  the  press,  they  have 
fallen  out  of  the  Bntish  constitutional  system.  "  When  the 
press  errs,  it  is  by  the  press  itself  that  its  errors  are  left  to  be 
corrected.  Repression  has  ceased  to  be  the  policy  of  rulers, 
and  statesmen  have  at  length  fully  realized  the  wise  maxim  of 
Lord  Bacony  that  't^e  punishing  of  wits  enhances  their  authority, 
and  a  forbidden  writing  is  thought  to  be  a  certain  spark  of  truth 
that  flies  up  in  the  faces  of  them  tliat  seek  to  tread  it  out.'"* 

We  shall  venture  to  express  a  doubt  if  the  common-law  prin- 
ciples on  this  subject  can  be  considered  as  having  been  practically 
adopted  in  the  Ameiican  States.  It  is  certain  that  no  prosecu- 
tioQS  could  now  be  maintained  in  the  United  States  courts  for 
libels  on  the  general  government,  since  those  courts    have  no 

1  Ttcglna  D.  CoIDdi,  9  C.  &  P.  4H,  igkinit  ThomM  P«<De,  87  State  Tiiali, 
per  UttUda!',  J.     8e«   the   proceedlngt    S6T. 

*  May,  ConatttntioDal  HitUic;,  c.  10. 
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oommoD-law  jurisdictioa,'  and  there  is  now  no  statute,  and  never 
was  except  during  the  hrief  existence  of  the  Sedition  Law,  which 
aesnmed  to  confer  any  such  power. 

The  Sedition  Law  was  passed  during  the  administration  of  the 
elder  Adams,  when  the  fabric  of  government  was  still  new  and 
untried,  and  when  many  men  seemed  to  think  that  the  breath  of 
heated  party  discussions  might  tumble  it  about  their  heads.  Its 
constitutionality  was  always  disputed  by  a  large  party,  and  its 
impolicy  was  beyond  question.  It  had  a  direct  tendency  to  pro- 
dace  the  very  state  of  things  it  sought  to  repress  ;  the 
prosecutions  *  under  it  were  inBtrumeotal,  among  other  [*  428J 
things,  io  the  final  overthrow  and  destruction  of  the 
party  by  which  it  was  adopted,  and  it  is  impossible  to  conceive, 
at  the  present  time,  of  any  such  state  of  things  as  would  be 
likely  to  bring  about  ito  re-enactment,  or  the  passage  of  any 
similar  represiiive  statute.' 

When  it  is  among  the  fundamental  principles  of  the  govern- 
ment that  the  people  frame  their  own  constitution,  and  that  in 
doing  so  they  reserve  to  themselves  the  power  to  amend  it  from 
time  to  time,  as  the  public  sentiment  may  change,  it  is  difficult 
to  conceive  of  any  sound  principle  on  which  prosecutions  for 
libels  on  the  system  of  government  can  be  based,  except  when 
they  are  made  in  furtherance  of  conspiracy  with  the  evident 
intent  and  purpc^e  to  excite  rebellion  and  civil  war.^  It  is  very 
easy  to  lay  down  a  rule  for  the  discussion  of  constitutionaJ  que^ 
tions  ;  that  they  are  privileged,  if  conducted  with  calmness  and 
temperance,  and  that  they  are  not  indictable  unless  they  go 
beyond  the  bounds  of  fair  discussion.  But  what  is  calmness  and 
temperance,  and  what  is  fair  in  the  discussion  of  supposed  evils 
in  the  government  ?  And  if  something  ia  to  be  allowed  "  for  a 
little  feeling  in  men's  minds,"*  how  great  shall  be  the  allowance  ? 
The  heat  of  the  discussion  will  generally  be  in  proportion  to  the 

>  United  Statei  v.  Hadton,  T  Cronch,  Life  of  Jeffirion,  417-421 ;   6  HUdreth, 

3£.    See  ante,  p.  •  19,  and  cbbm  cited  in  Hiitorj  of  United  States,  2iT,  806. 
mte.  ■  The  lutbor  of  the  life  and  Timei 

*  For  proeecnttoni  notleT  thii  Uw,  lee  of  Wirren  rerj  truly  remarki  that  "  tlie 

Ljao'tCaxe.  Wharton's  State  Trials,  333;  common-law  offence  of  libelling  a  govero- 

Cooper'e  Cue,  Wharton's  State  Trials,  ment  ii  ignored  in  constitntioDal  systems, 

SWi   Haawell's  Case,  Wharton's   State  as  inconsiitent  with  the  genius  of  tree 

TriaU,  684  ;  Callender's  Case,  Wtiartoo's  institutions."    F.  47. 
State  Trials,  088.    And  see  2  Bandall,        *  Reghia  v.  CoDius,  9  C.  &  F.  456, 460, 
per  XiuUiiJs,  J. 
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magfDitade  of  the  evil  as  it  appears  to  the  parly  discnsBtng  it : 
must  the  question  whether  he  has  exceeded  due  bounds  or  not 
be  tried  by  judge  and  jury,  who  may  nit  under  different  circum- 
etances  from  those  under  which  be  has  spoken,  or  at  least  after 
the  heat  of  the  occasion  has  passed  away,  and  who,  feeling  none 
of  the  excitement  themselves,  may  think  it  unreasonable  that  any 
one  else  should  ever  have  felt  it?  The  dangerouB  character  of 
such  prosecutions  would  be  the  more  glaring  if  aimed  at  those 
classes  who,  not  being  admitted  to  a  share  in  the  government, 
attacked  the  constitution  in  the  point  which  excluded  them. 
Sharp  criticism,  ridicule,  and  the  exhibition  of  such  feeling  as  a 
sense  of  injustice  engenders,  are  to  be  expected  from  any  discns- 
sioD  in  these  cases ;  but  when  the  very  classes  who  have  estab- 
lished the  exclusion  as  proper  and  reasonable  are  to  tiy  as  judges 
and  jurors  the  assaults  made  upon  it,  they  will  be  very 
['  429]  likely  to  enter  upon  the  •  examination  with  a  precon- 
ceived notion  that  such  assaults  upon  their  reasonable 
regulations  must  necessarily  be  unreasonable.  If  any  such  princi- 
ple of  repression  should  ever  be  recognized  in  the  common  law  of 
America,  it  might  reasonably  be  anticipated  that  in  times  of  high 
party  excitement  it  would  lead  to  prosecutions  by  the  party  in 
power,  to  bolster  up  wrongs  and  sustain  abuses  and  oppressions 
by  crushing  adverse  criticism  and  discussion.  The  evil,  indeed, 
could  not  be  of  long  continuance  ;  for,  judging  from  experience, 
the  reaction  would  be  speedy,  thorough,  and  effectual ;  but  it 
would  be  no  less  a  serious  evil  while  it  lasted,  the  direct  tendency 
of  which  would  be  to  excite  discontent  and  to  breed  a  rebellions 
spirit.  Repression  of  full  and  free  discussion  is  dangerous  in  any 
government  resting  upon  the  will  of  the  people.  The  people 
cannot  fail  to  believe  that  they  are  deprived  of  rights,  and  will  be 
certain  to  become  discontented,  when  their  discussion  of  publio 
measures  is  sought  to  be  circumscribed  by  the  judgment  ol 
others  upon  their  temperance  or  &irness.  They  must  be  left  at 
liberty  to  speak  with  the  freedom  which  the  magnitude  of  the 
supposed  wrongs  appears  in  their  minds  to  demand  ;  and  if  they 
exceed  all  the  proper  bounds  of  moderation,  the  consolation  must 
be,  that  the  evil  likely  to  spring  from  the  violent  discussion  will 
probably  be  less,  and  its  correction  by  public  sentiment  more 
speedy,  than  if  the  terrors  of  the  law  were  brought  to  bear  to 
prevent  the  discussion. 
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The  Englisli  common-law  rule  which  made  libels  on  the  consti- 
tutioD  or  the  government  indictable,  as  it  was  administered  by 
the  oonrtB,  seems  to  as  unauited  to  the  condition  and  circum- 
Bt&noes  of  the  people  of  America,  and  therefore  never  to  have 
been  adopted  in  the  several  States.  If  we  are  correct  in  this,  it 
would  not  be  in  the  power  of  the  State  legislatores  to  pass  laws 
which  should  make  mere  criticism  of  the  constitation  or  of  the 
measures  of  government  a  crime,  however  sharp,  unreasonable, 
and  intemperate  it  might  be.  The  constitutional  freedom  of 
Bpeech  and  of  the  press  must  mean  a  freedom  as  broad  aa  existed 
when  the  constitution  which  guarantees  it  was  adopted,  and  it 
would  not  be  in  the  power  of  the  legislature  to  restrict  it,  unless 
it  might  be  in  those  oases  of  publications  injurious  to  private 
character,  or  public  morals  or  safety,  which  come  strictly  within 
the  reasons  of  civil  or  criminal  liability  at  the  common  law,  but 
in  which,  nevertheless,  the  common  law  as  we  have  adopted  it 
^ed  to  provide  a  remedy.  It  certainly  could  not  be  said  that 
freedom  of  speech  was  violated  by  a  law  which  should 
*  make  imputing  the  want  of  chastity  to  a  female  action-  [*  480] 
able  without  proof  of  special  dam^e  ;  for  the  chaige  is 
one  of  grievous  wrong,  without  any  reason  in  public  policy  de- 
manding protection  to  the  communication ;  and  the  case  is  strictly 
analogous  to  many  other  cases  where  the  common  law  made  the 
party  responsible  for  his  folse  accusations.  The  constitutional 
provisions  do  not  prevent  the  modification  of  the  common-law 
rules  of  liability  for  libels  and  slandeie,  but  they  would  not  per^ 
mit  bringing  new  cases  within  those  rules  when  they  do  not  rest 
upon  the  same  or  similar  reasons.' 

>  b  RMimbllck  V.  D«DnI«,  4  TeitM,  Rbharrence.    It  ii  onlti  trialhera.vidlu 

WT ;  •■  c.  2  Am.  Dec.  402,  the  defenduit  iuae  will  be  dvll  war,  deiolatlon,  and 

WM  indicted  la  1B06  for  pnbllihlng  the  anarchy.  ■  Ko  wiie  man  but  diueriH  iU 

(olIowiDK  in  ■  public  newspaper :    "  A  imperftctiani,  no  good  man  but  ibadder* 

democnc7  ii  icaicelj  tolerated  at  maj  at  iti  mltetleB,  no  honeit  man  bat  pro- 

period   of  natlonai  hiitorj.     Ita  omeni  claim*  iti  trand,  and  no  brare  man  bot 

are  alwaji  tlniiter,  and  its  powen  are  dram  hit  twotd  against  iti  force.    The 

nDpropitiona.     With  all  the  lighti  of  ex-  Inititation  o(  a  scheme  of  polity  to  radi- 

perlence  blaiing  before  onr  e;et,  it  i*  ini'  cally  contemptible  and  ricion*  i*  a  mem- 

poBsible  not  to  dltcovcr   the  fatility  of  orable  example  of   what  tbe  villany  of 

thi*  fbrtn  of  piTemment.    It  wai  weak  aome  men  can  dcTiae,  the  folly  of  othen 

and   wicked  at  Athens,   it  wb«  l>ad   in  receiTe,  and  both  ettabliili  in   spite  of 

Sparta,  and  worse  in  Rome.    It  ha«  been  reason,  reflection,  and  aensation."    Jndga 

tried  in  France,  and  terminated  In  despo-  Ytaia  charged  tlie  Jury,  among  otlier 

llsm.     It  waa  tiled  in  England,  and  re-  things,  as  follows  :     "  The  seTenth  aeo 

Jected  witb   tbe   ntmott  loathing   aad  UenefthaninUiartideof  theoooitltatioD 
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[*431]     *Criticitm  upon  Officers  and  CandiiaUtfor  Office. 

I     There  are  certain  cases  where  criticism  upon  public  officers, 
{ their  actiooB,  character,  and  motdves,  is  not  only  recognized  as 

of  the  8Ut«  most  be  our  ^ide  npon  thli  the  ireapDii  of  truth  wantonly  for  die- 

occuioD ;  it  fbnne  the  lolemii  compact  be-  torbing  the  peace  of  fiuniliei,  be  ii  guiltf 

tween  the  people  end  the  three  teMKbea  of  m  libel.'     Per  Genenl  Hamillm,  in 

of  the  goTGrnment,  — the  leglilitlTe,  ez-  Crofwell'e  Trikl,  p.  70.    The  nutter  pob- 

ecntiTe,  sad  jadicial  powere.    Neither  of  liibed  ii  not  proper  for  public  infonna- 

them  can  exceed  the  limiti  prescribed  to  tion.    Tbecommon  weal  la  not  inlereaied 

tbeni  reipectiret;.    To  thli  eipoiition  of  lo  mch  a  comtuunication,  except  to  ii^ 

the  poblic  will  ererj  branch  of  the  com-  preM  ft. 

moD  law  and  of  oar  mnnldpal  acta  of  "  What  b  the  meaning  of  the  woidt 

aaeemblj  mnit  confbnn ;  and  if  iDCom-  '  being  reqKintiUe  (br  tlie  abnee  of  tbat 

patible  tberewith,  tliey  mn*t  jield  and  llberi?,'  if  the  Jury  are  interacted  fl-om 

glTe    way.     Judicial    deciibn*    cannot  deciding  on   the   case  ?     Who  elie  can 

weigh  agalnit  it  when  repugnant  there-  oonititutionally  decide  on  iti    The  ex- 

to.    It  mm  thni:  'The  printlng-preMee  prewioni  relate  to  and  perrade  eTeiy 

■hall  be  free  to  erery  penon  who  under-  part  of  the  sentence.    The  objection  tliat 

take*  to  examine  the  proceedings  of  the  the  determination!  of  juriee  may  rary  at 

leglsiature,  or  any  branch  of  tlw  go*en-  diftMent  times,  arising  from  their  diSer- 

menC;  and  no  law  ihaU  BTer  be  made  lo  ent  political  opinions,  proTes  too  mnch. 

restrain   the  right    thereof.      Tlie   free  The  tame  matter  may  be  objected  against 

commtmication  of  thoughts  and  opinion*  them  when  party  spirit  rans  high,  in  other 

is  one  of  the  ioTaloable  right*  of  man ;  criminal  prosecntioni.     But  we  baTe  do 

and  every  citizen  may  freely  speak,  write,  other   constltntional    mode    of    decision 

and  print  on  any  subject,  being  respon-  pointed  out  to  ui,  and  ws  are  bound  to 

*ible  for  the  abuse  of  tbat  liberty.    In  use  the  method  detcribed- 

prosecnticHit  for  the  publication  of  papers,  "  It  is  no  infraction  of  the  law  to  pub- 

toTeetigating  the  official  conduct  of  ofli-  li*h  temperate  inTsitigationi  of  the  na- 

ceisor  men  in  a  pnbliecapacity.or  where  tore  and  forms  of  gorerament     The  day 

the  matter  published  is  proper  for  public  is  long  past  lines  Algernon  Sidney's  cele- 

information,   the  truth  thpreof  may   be  brated  treatiie  on  gorernment,  cited  on 

giTen  in  evidence ;  and  In  all  indictments  this  trial,  was  considered  a*  a  treasonable 

for  libels,  the  Jury  shall  have  a  right  to  libel.     The  enlightened  advocates  of  rep. 

determine  the  law  and  the  flute  under  resentattve  republican  government  pride 

the  direction   of  the  court,  as  in  other  themselves  in  the  reflection  tbat  the  more 

case*.'    Thus  it  is  eiident  that  legislative  deeply  theu-  system  is  examined,  the  more 

acta.or  of  any  branch  of  the  government,  fully  will  the  judgments  of  honeat  m&i 

are  open  to  public  discuuion;  and  every  be  siUafied  that  it  is  the  most  conducive 

citizen  may  freely  speak,  wtite,  or  print  to  the  safety  and  happinesB  id  a  free  peo- 

on  any  subject,  but  is  acconntable  for  the  pie.    Such  matters  are  '  properfor  public 

abuse  of  that  privilege.    There  shall  be  infonnation.'     But  there  li  a  marked  and 

no  licensers  of  the  preu.    Publish  as  yon  evident  distinction  between  such  pubtica- 

please  in  the  first  instance,  vrilhout  con-  tiont  and  those  which  are  plainly  accom- 

trol  j  but  you  are  answerable  both  to  the  panied  withacriininal  intent,  deliberately 

community   and   the  iodividual   If   you  designed  to  nnloosen  the  social  band  of 

proceed  to  nnwarrsntable  length*.     No  anion,  totally  to  unhinge  the  minds  of  the 

alteration  it  hereby  made  in  the  law  as  citizens,  and  to  produce  popular  discoo- 

to  private  mtn  HlTecied  by  injurious  pub-  tent  with  the  exercise  of  power  by  the 

liualions,  unless  llie  discussion  be  proper  known   constituted    authorities.      Tbeee 

for  public  information.    Bat '  if  one  uee*  latter  writings  are  sabvertive  of  all  gov- 
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'legitimate,  but  large  latitude  and  great  freedom  of  ex-    [•482] 

preesioD  are  permitted,  bo  long  as   good  faitb  inwpiif^a 
the  communication.    Ttiere  are  cases  where  it  is  clearly  the  datj 
of  everj  one  to  speak  freely  what  he  may  have  to  aay  concerning 
public  officers,  or  those  who  may  present  themselves  for  public 

enimMit  and  good  order.  '  The  Ubert7  the  correctneM  of  the  innaeiidoM.  To 
of  the  preu  comiati  in  publiihiag  tbe  everf  woid  tiiey  will  UBign  lu  iMtnnl 
trnib,  front  good  motiTo*  vid  for  jiutifl-  lenie,  but  will  coUecC  tiie  (rue  intencioD 
4ble  aid*,  thongh  it  teflecii  od  goTem-  ft'om  the  context,  the  whole  piece,  Ther 
DHEt  or  <»i  magiitnte*.'  Per  Qenerftl  will  accurateij  weigh  tlie  probibiiidea  of 
Hamibon,  in  Croawell's  Trial,  pp.  63, 04  the  charge  against  a  literarj  man.  Con- 
It  diweminatei  political  knowledge,  and,  leqnenCFi  the^  will  wboll;  disregard,  bat 
bjr  adding  to  the  common  stock  of  free-  firmly  discharge  their  dutj.  ^presen- 
dom,  giTce  a  jnst  conBdence  to  ererj  in-  tatiTe  repuUican  goremmenta  stand  on 
diridaal.  But  tbe  malicioos  publications  immorafate  baaes,  which  cannot  be  shaken 
which  I  hare  reprobated  infect  ins idiontly  by  theoretical  systema.  Tet  if  tbe  con- 
iIm  public  mind  with  a  inbtle  poison,  and  sciences  of  the  jury  shall  be  clearly  satia- 
produce  Ihe  most  mischievous  and  alarm-  fled  that  tbe  publication  was  seditiously, 
ing  conaeqnencei  by  thetr  tendency  to  maliciously,  and  wili^illy  aimed  at  the 
•naichy,  sedition,  and  dvLI  war.  Wa  independence  of  the  United  States,  the 
canrMt,coneistently  with  our  official  duty.  Constitution  Uiereof,  or  of  this  Slate, 
declare  *Dch  conduct  dispunishable.  We  they  sboold  conrlct  the  defendant.  If, 
bettere  that  it  is  not  jnstifled  by  tbe  on  the  other  hand,  the  production  wai 
words  or  meaning  of  our  constitution.  It  honestly  meant  to  Inform  Ihepublicmind, 
ii  true  it  may  not  l>e  easy  in  every  in-  and  warn  them  against  supposed  danger* 
siance  to  draw  the  exact  distinguishing  in  tociety,  though  the  subject  may  ha*e 
line.  To  the  jury  It  pecnliariy  belongs  been  treated  erroneously,  or  that  the  cen- 
to decide  on  the  intent  and  object  of  the  aures  on  democracy  were  bestowed  on 
writing.  It  is  their  dnty  to  jndge  can-  pure  unmixed  democracy,  where  the 
didly  and  flilriy,  leaning  to  tbe  fsTorable  people  ««  matt  execute  the  sorereign 
udewhen  the  criminal  intent  is  not  clearly  power  without  the  medium  of  their  rep- 
and  eTidently  ascertained.  resentativet  (agreeably  to  oar  forms  of 
"It  remains,  therefore,  under  onr  meet  gD*eR)ment),ishaTe  occurred  at  different 
carpfnl  consideration  of  the  ninth  article  times  in  Athens,  Sparta,  Borae,  France, 
of  [be  Conatitntion.  for  the  jnry  to  direst  and  England,  then,  howerer  the  judg- 
themaelree  of  all  political  pr^udioe*  (if  ments  of  the  jury  may  incline  them  to 
any  such  they  bare},  and  dispassionately  tiiink  individually,  they  should  acquit 
to  examine  the  publication  which  ft  the  the  defendant.  In  the  first  instance  the 
gronnd  of  tlie  present  prosecution.  They  actwoald  be  criminal:  in  the  last  it  wonid 
Binit  decide  on  tbelr  oaths,  at  they  will  be  innocent  If  the  jnry  should  doubt  of 
answer  to  God  and  their  country,  whether  the  criminal  intention,  then  also  the  law 
the  defendant,  at  a  factious  and  seditious  pronounces  that  he  should  be  acquitted. 
peraon,  with  the  criminal  Intentions  im-  A  Burr,  2662,  per  Lord  Marnfidd."  'Vta- 
puted  to  him,  in  order  to  accomplish  the  diet,  not  guilty.  The  fate  of  this  piose- 
ohject  stated  in  the  indictment,  did  make  culion'  was  the  same  that  would  attend 
and  pabllab  the  writing  In  qnestioo.  any  of  a  similar  character  in  this  country. 
Should  they  find  tiK  charges  laid  against  admitting  Its  taw  to  l>e  sound,  except 
tltemia the tDdictmentlohe wellfounded,  possibly  In  cases  of  violent  excitement, 
they  are  bound  to  And  him  guilty.  They  and  when  a  jury  could  be  made  to  be- 
mutt  Judge  for  theroaelvea  on  the  plain  lieve  that  the  defendant  contemplated 
itDport  of  the  words,  without  any  forced  and  wu  laboring  to  produce  a  change  of 
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positionB.  Through  the  ballot-box  the  electon  approve  or  con- 
demD  those  who  aak  their  aaSnges ;  and  if  they  oondenui,  though 
upon  grounds  the  most  unjuat  or  frivolous,  the  law  affords  no 
redress.    Some  officers,  however,  are  not  chosen  by  the  people 

directly,  but  designated  through  some  other  mode  of  ap- 
[*488]    pointment.    But  the  public  have  a  right  to  be  *  heard  on 

the  question  of  their  selection ;  and  they  have  the  right, 
for  such  reasons  as  seem  to  their  minds  sufficient,  to  ask  for  their 
dismissal  afterwards.  They  have  also  the  right  to  complain  of 
official  conduct  affecting  themselves,  and  to  petition  for  a  redress 
of  grievances.  A  principal  purpose  in  perpetuating  and  guarding 
the  right  of  petition  is  to  insure  to  the  public  the  privilege  of 
being  heard  in  these  and  the  like  cases. 

In  Ifew  York  a  party  was  prosecuted  for  a  libel  contuned  in  a 
petition  signed  by  him  and  a  number  of  other  citizens  of  his 
county,  and  presented  to  the  council  of  appointment,  praying  for 
the  removal  of  the  plaintiff  from  the  office  of  district  attorney  of 
the  county,  which,  the  petition  charged,  he  was  prostituting  to 
private  purposes.  The  defendant  did  not  justify  the  truth  of  this 
allegation,  and  the  plaintiff  had  judgment.  On  error,  the  sole 
q^ueation  was,  whether  the  communication  was  to  be  regarded  as 
privileged,  that  character  having  been  denied  to  it  by  the  court 
below.  The  prevailing  opinion  in  the  court  of  review  character- 
ized this  as  "a  decision  which  violates  the  most  sacred  and 
unquestionable  rights  of  free  citizens ;  rights  essential  to  the  very 
existence  of  a  free  government;  rights  necessarily  connected  with 
the  relations  of  constituent  and  representative ;  the  right  of  peti- 
tioning for  a  redress  of  grievances,  and  the  right  of  remonstratiDg 
to  the  competent  authority  against  the  abuse  of  official  functions." 
The  privilege  of  the  petitioners  was  folly  asserted  and  mwntained, 
and  it  was  decided  that  to  support  an  action  for  libel  upon  the 
petition,  the  plaintiff  must  assume  the  burden  of  showing  that  it 
was  malicious  and  groundless,  and  presented  for  the  purpose  of 
injuring  his  character.^  Such  a  petition,  it  was  said,  although 
containing  false  and  injurious  aspersions,  did  not  prima  faeu 
carry  with  it  the  presumption  of  malice.'  A  similar  ruling  was 
made  by  the  Supreme  Court  of  Pennsylvania,  where  a  party  was 
prosecuted  for  charges  against  a  justice  of  the  peace,  contained 

■  Ibid.  p.  GS6,  per  L'Hommttlitm,  8^ 
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ia  a  deposition  mfule  to  be  presented  to  the  gOTemor.'  A  subse- 
quent New  York  case  enlai^ed  tbis  rule  somewbat,  aod  reqaired 
of  the  plaintiff,  in  order  to  sustain  his  action  in  any  sucb 
case,  to  prove  not  only  malice  in  the  *  defendant,  but  ['  434] 
also  a  want  of  probable  cause  for  believing  the  injurious 
charges  wbich  tbe  petition  contained.  The  action  for  libel,  in 
such  a  case,  it  was  said,  was  in  tbe  nature  of  an  action  for  ma- 
licious prosecution  ;  and  in  that  action  malice  and  want  of  proba- 
ble cause  are  both  necessary  ingredients.^  And  it  has  also  been 
held  that  in  such  a  case  the  court  will  neither  oompel  the  officer 
to  whom  it  was  addressed  to  produce  the  petition  in  evidence, 
nor  suffer  its  contents  to  be  proved  by  parol.^ 

The  rule  of  protection  which  these  cases  lay  down  is  generally 
conceded  to  be  sound,  and  it  has  been  applied  in  many  other 
cases  coming  within  the  same  reasons.*     To  make  it  applicable, 

■  Graj  0.  Pentland,  2  S.  &  R.  23.    A  those  who  partidpate  in  iti  proceeding! 

remonilnuice  agftintt  the  emplo^meDt  of  in  good  liiith  laA  within  the  *cope  of  iu 

ft  ichool  teacher  ii  pririleged.     Vsu  Ar*-  authority  are  priiileged  in  law,    :FBnii- 

dale  V.  T^Averty,  69  Peon.  St.  108.    For  worth  o.  Storrt,  6  Ciuh.  il'2 ;  Fatrchild  v. 

•imilar  CBHa  of  pririlege  tee  Larkin  d.  Adami,  llCuah.  549;  Remington  r.CoDg- 

Noonao.  19  Wia.  82;  Whitney  r.  Allen,  don,  2  Pick.  810;  Luciw  v.  Case,  0  Biub, 

m  IU.  472 ;  Reid  ».  Deloima.  2  Brer.  7S.  297  ;   Kleiier  tr.   Syminui.  40  Ind.  682 ; 

I  Howard  V.  Thompton,  21  Wend.  Sie.  SerTadui  v.  Iluhel,  S4  Wit.  ^92;  Cbap- 

See  Hani*  v.  Hnnilngton,  2  T/ier,  129;  man  p.  Calder,  14  Peno.  St.  866;  Sbnrt- 

•.  c.  4  Am.  Dec  TS8;  Bodwell  o.  OigoOd,  led  d.  SleTeni,  61  Vt.  601 ;  «.  o.  St  Am. 

8Pick.S79;  b.  o.  16Am.  Dec  2:»;  State  R.  608;   York  b.   PeaM,  2  Grar,  282; 

p.  BuTDham,  9  N.  H.  84 ;  a.  o.  81  Am.  Deo.  Dnnn  o.  Winiera,  2  Humph.  612 ;  HcHii- 

817;  HiU  v.  Mile^  9  N.  H.  9;  Cook  v.  Ian  v.  Birch,  1  Binn.  176;  S.  o.  2  Am. 

Hill.  8  Sandf.  341 ;  Whitney  v.  Allen,  62  Dec.  426.    Makiog  diargei  to  a  church 

111.472;  Forhe«D.Jobn«oD,llB.Monr.  48.  baTlng  authority  to  diaclpline  ii  not  ao- 

*  Gray  r.  Pentland,  2  S.  &  B.  28.  3ee  tionable  unleu  there  \t  expreu  malice : 
EaJte  n.  imioT,  8  Lct.  ISa  Dial  a.  Holler,  6  Ohio  SL  22B :  and  word* 

*  In  Kenhaw  d.  Bailey,  1  Exch.  748,  apoken  between  membera  of  tbe  Mine 
(he  defendant  wa>  proaecnted  foraiander  cbureh  <n  the  conrte  of  discipline  are  priv- 
In  a  commnnication  made  by  him  to  the  ileged :  Jarvii  v.  Hathaway,  8  Johns.  180. 
Testry,  impnting  perjury  to  the  plaintiff  But  an  accnsation  by  a  liarch  member 
•«  a  reason  why  tlie  veatry  should  not  againat  one  who  it  not  a  church  member 
return  him  on  the  list  of  persona  qualifled  cannot  be  considered  prirlleged.  Coombs 
to  serve  *i  conatablea.  Tbe  defendant  v.  Rose,  6  Black£  166,  Tbe  preterring 
waa  a  pariahionar,  and  hi*  commnnication  of  chargM  to  a  lodge  of  Odd  Fellows  bj 
was  held  privileged.  In  O'Donaghue  t.  one  member  against  another  is  priTileged; 
UcGorem,  23  Wend.  26,  a  communica-  Screety  v.  Wood,  16  Barb.  106 :  and  re- 
lion  fhim  a  member  of  a  church  Co  his  ports  made  to  a  lodge  of  Odd  Fellows  and 
bishop,  reapecting  the  character,  moral  publislied  with  the  niinatea  are  privileged; 
conduct,  and  demeanor  of  a  clergyman  of  Kirkpatrick  e.  Eagle  Lod(re,  26  Kan.  381. 
tlie  church,  was  placed  upon  the  same  A  commiinlcation  is  privileged  if  made  in 
footing  of  privilege.  And  see  Reid  d.  good  faith  with  a  riewlo  recovering  stolen 
Delomie,  2  Brev.  76;  Chapman  v.  Calder,  goods.  Grimes  e.  Coyle,  6  B.  Monr.  SOI ; 
14  Penn.  St  366.  Tlie  proceedtnga  of  a  Brow  v.  Hathaway,  IS  Allen,  230;  Eamea 
churcb  tribunal  are  quati  Judicial  aod  s.  Wliittakar,  lis  Mata.  S1&    An  agree- 
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however,  it  is  eeaential  that  the  petition  or  remonstrance  be  ad- 
di-essed  to  the  body  or  officer  having  the  power  of  appointment 
or  removal,  or  the  authority  to  give  the  redress  or  grant  the  re- 
lief which  id  sought ;  or  at  least  that  the  petitioner  should  really 
and  in  good  faith  beUeve  he  is  addressing  himself  to  an  authority 

posseHsing  power  in  the  premises.' 
[•  485]        •  Such  being  the  rule  of  privilege  when  one  interested 

in  the  discbarge  of  powers  of  a  public  nature  is  address- 
ing himself  to  the  body  having  the  authority  of  appointment, 
supervision,  or  removal,  the  question  arises  whether  the  same 
reasons  do  not  require  the  like  privilege  when  the  citizen  ad- 
dresses himself  to  his  fellow-citizens  in  regard  to  the  conduct  of 
persons  elevated  to  office  by  their  saf&^es,  or  in  regard  to  the 
character,  capacity,  or  fitness  of  those  who  may  present  them- 
selves, or  be  presented  by  their  friends,  — which  always  assumes 
their  assent,  —  as  candidates  for  pubUc  positions. 

When  Morgan  Lewis  was  Governor  of  the  State  of  New  York, 
and  was  a  candidate  for  re-election,  a  public  meeting  of  his  oppo- 
nents was  called,  at  which  an  address  was  adopted  reviewing  hi:^ 

meDt  by  pulnen  to  proeeoute  penoni  addreMed  by  a  creditor  of  an  officer  Id 

■ugpecied  of  robbing  the  firm  a  privilsged.  tbe  arm  j  to  the  Seoretary  of  War,  bam 

Klinck  n.  Colby,  46  N.  T.  427  ;  a.  o.  T  ><&  sod  with  a  riewof  oblaiuiiiK  throiigh 

Am.  Rep.  360.    And  to  ii  a  cominanica-  hii  intertereDce  the  payment  of  a  debt 

tion  adriiiog  a  iherifl  to  prosecute  a  per-  due,  and  containing  a  tiaiement  of  fadt 

■on  for  larceny,  lent  by  a  law  student  who  wliich,  though  derogatory  to  tbe  offlcer'i 

was  employed  by  the  aheriS.    Waihbume  characler,  the  creditor  belieTed  to  be  Irne, 

E.  Cooke,  S  Uenio.  110.    An  adrertiaement  wai  held  not  to  support  an  action.     A  let- 

waming   the   public   agaiost   negotiable  ter  to  the  Poetmasler'^Seneiat  compkain- 

not«f  alleged  to  have  been  itolen  Es  priv-  ing  of  the  condnct  of  a  postmaster,  with 

lleged.    Commonwealth  v.  Featherstone,  a  view  to  the  redren  of  grievancea,  is 

9Pliil.  (Pa.)6M.    Words  spoken  in  good  prirlleged.     Woodward  s.  Lander,  S  C.  A 

Ikith  by  a  pubUc  officer  in  diacbarge  of  F.648;  Cook  v.  HiU,3Sandf.S41.    And  a 

bin  official  duties  are  privileged.    Mayo  i>.  complaint  to  a  master,  charging  a  eervant 

Sample,  18  la.  606 ;  Bradley  v.  Heath,  12  with  a  dishonest  act  which  bad  been  im- 

Kck.  168  ;  B.  c.  22  Am.  Dec.  41S.     A  re-  puted  to  the  complaining  party,  baa  alto 

monBtrancetotheboardofezclse,igahist  been  held  privileged.    Cowarf  r.   Wel- 

the  granting  of  a  lioense  to  the  plaintiff,  lington,  7  C.  ft  P.  631.    And  aee,  further, 

comes  under  the  same  rule  of  protecHoo.  Hosmer  v.  Loveland,  le  Barb.  111.    A 

Viuiderzee  f.  McGregor.  12  Wend.  646.  petition  is  privileged  while  being  circa- 

See  also  Kendillon  c  Maltbj,  1  Car.  A  lated.    Tandenee  r.  McGregor,  12  Wend. 

Marsh.  «2;  Woodward  n.  Lander,  fl  C.  646;  StrMty  v.  Wood,  16  Bart).  106.    It, 

&,  P.  646.    A  report  by  officers  to  stock-  however,  a  pelltiOD  ia  circulated  and  ez- 

liolders  is  privileged,  but  not,  it  aeems,  hiblted.  but  never  presented,  the  fact  that 

the  publication  of  it.    Philadelphia,  Ac  the  llbelloui  charge  has  assumed  the  form 

R.  R.  Co.  f.  Quigley.  21  How.  202.  of  a  petilion  will  not  give  it  protection. 

1  This  is  recognized  in  all  the  casea  State  c,  Bnmham,  0  N.  H.  34     And  sec 

referred  to.    See  also  Fairman  v.  Ives,  G  Hunt  r.  Bennett,  19  N.T.17Si  VanWyck 

It.  A  Aid.  642.    In  that  case  a  petition  v.  A^nwaU,  17  N.  Y.  190. 
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pablloooDduct,and  bringing varioDS  charges a^nst  him.  Among 
other  things  he  was  charged  with  want  of  fidelity  to  his  party, 
with  pursuing  a  sjntem  of  family  t^grandizement  in  his  appoint- 
ments,  with  sigoing  the  charter  of  a  bank,  having  notice  that  it  had 
been  procured  by  fittudnlent  practices,  with  publishing  doctrines 
unworthy  of  a  chief  magistrate  and  subversive  of  the  dearest  in- 
terests of  BodetT',  with  attempting  to  destroy  the  liberty  of  the 
press  by  vexatious  prosecutions,  and  with  calling  out  the  militia 
without  occasion,  thereby  putting  them  to  unnecessary  trouble 
and  expense.  These  seem  to  have  been  the  more  serious  charges. 
The  chairman  of  the  meeting  signed  the  address,  and  he  was 
prosecuted  by  the  governor  for  the  libel  contained  therein.  No 
justification  was  attempted  upon  the  facts,  but  the  defendant  re- 
lied upon  hia  constitutional  privUege.  His  defence  was  not  so^ 
tained.     Said  Mr.  Justice  Thompton,  speaking  for  the  court : 

"  Where  the  act  ia  in  itself  onlawfal,  the  proof  of  justificatioa 
or  excuse  lies  on  the  defendant,  and  on  failure  thereof  the  law 
implies  a  oriminal  intent.^  If  a  libel  contains  an  imputation  of  a 
crime,  or  is  acUonable  vrithout  showing  special  damage,  malice' 
is,  prima  facte,  implied ;  and  if  the  defendant  claims  to  be  exon- 
erated, on  the  ground  of  want  of  malice,  it  lies  with  him  to  show 
it  was  published  under  such  circumstances  as  to  rebut  this  pre- 
sumption of  law.'  The  maaner  aad  occasion  of  the  publicatioa 
have  been  relied  on  for  this  purpose,  and  in  justification 
of  the  libel.  It  has  *  not  been  pretended  but  that  the  [*  4S6] 
address  in  question  would  be  libellous  if  considered  as 
the  act  of  an  individual ;  but  its  being  the  act  of  a  public  meet- 
ing, of  which  the  defendant  was  a  member,  and  the  publication 
being  agwnst  a  candidate  for  a  public  office,  hare  been  strenu- 
ously urged  as  affording  a  complete  justiRcation.  The  doctrine 
contended  for  by  the  defendant's  counsel  results  in  the  position 
that  every  publication  ushered  forth  under  the  sanction  of  a  pub- 
lic political  meeting,  against  a  candidate  for  an  elective  office,  ia 
beyond  the  reach  of  legal  inquiry.  To  such  a  proposition  I  can 
never  yield  my  assent.  Although  it  was  urged  by  the  defend- 
ant's counsel,  I  cannot  discover  any  analogy  whatever  between 
the  proceedings  of  such  meetings  and  those  of  courts  of  justice, 
or  any  other  organized  tribunals  known  in  our  law  for  the  re- 
dress of  grievances.     That  electors  should  have  a  right  to  astern- 

1  6  Burr.  2667;  4  T.  B.  127.  *  1  T.  &  110. 
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ble,  and  freely  and  opeolf  to  ezamiae  the  fitness  and  qualifica- 
'tioDB  of  candidates  for  public  offices,  and  commimicate  their 
opiaioos  to  othen,  in  a  position  to  which  I  most  cordially  accede. 
But  there  is  a  wide  difference  between  this  privilege  and  a  right 
in-esponsibly  to  charge  a  caadidate  with  direct  specific  and  on- 
founded  crimes.  It  would,  in  my  judgment,  be  a  monstrous  doc- 
trine to  establish,  that,  when  a  man  becomes  a  candidate  for  an 
elective  office,  he  thereby  gives  to  others  a  right  to  accuse  him  of 
any  im^nable  ciimes  with  impunity.  Candidates  have  rights  as 
well  as  electors;  and  those  rights  and  privileges  must  be  so 
guarded  and  protected  as  to  harmonize  one  with  the  other.  If 
one  hundred  oi  one  jbhousand  men,  when  assembled  tt^ther,  un- 
dertake to  charge  a  man  with  specific  crimes,  I  see  no  reason  why 
it  should  be  less  criminal  than  if  each  one  should  do  it  individually 
at  different  times  and  places.  All  that  is  required,  in  the  one 
case  or  the  other,  is,  not  to  transcend  the  bounds  of  truth.  If  a 
man  has  committed  a  crime,  any  one  has  a  right  to  charge  him 
with  it,  and  is  not  responsible  for  Uie  accusation  ;  and  can  any 
.  one  wish  for  more  latitude  than  this?  Can  it  be  claimed  as  a 
privilege  to  accuse  ad  libitum  a  candidate  with  the  most  base  and 
detestable  crimes?  There  is  nothing  upon  the  record  showing 
the  least  foundation  or  pretence  for  the  charges.  The  accusa- 
tions, then,  being  false,  the  prima  facie  presumption  of  law  is, 
that  the  publication  was  malicious  ;  and  the  circumstance  of  the 
defendant  being  associated  with  others  does  not  per  te  rebut  this 

presumption.  How  far  this  circumBtance  ought  to  affect 
[*  487]    the  measure  of  damages  *  is  a  question  not  arising  on  the 

record.  It  may  in  some  cases  mitigate,  in  others  enhance, 
them.  Every  case  must  necessarily,  from  the  nature  of  the  action, 
depend  on  its  own  circumstances,  which  are  to  be  submitted  to 
the  sound  discretion  of  a  jury.  It  is  difficult,  and  perhaps  im- 
practicable, to  prescribe  any  general  rule  on  the  subject."  ' 

The  difficulty  one  meets  with  in  the  examination  of  this  opinion 
is  in  satisfying  himself  in  what  manner  the  privil^^  of  electors, 
of  which  it  speaks,  are  protected  by  it.  It  is  not  discovered  that 
the  citizen  who  publicly  discusses  the  qualifications  and  fitness  of 
the  candidate  for  public  office  who  challenges  his  snfEh^e  is,  by 
this  decision,  so  far  as  suits  for  recovery  of  private  damages  are 

.   See  alto  Curtii  v.  Muuey,  9  Qraj,  261 ;  Aldiicb 
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coDcerned,  placed  on  any  different  footing  in  the  law  from  that 
occupied  by  one  who  drags  before  the  public  the  character  of  a 
private  indiyidual.  In  either  case,  if  the  publication  proves  to  be 
&lse,  the  law,  it  seems,  attaches  to  it  a  presumption  of  malice. 
M'othing  in  the  occasion  jastifies  or  excoses  the  act  in  one  case 
more  than  in  the  other.  It  is  tme,  it  is  intimated  that  it  may  lie 
in  the  sound  discretion  of  a  jury  to  be  moderate  in  the  imposition 
of  damages,  but  it  is  also  intimated  that  the  jury  would  be  at  lib-, 
erty  to  consider  the  circumstances  of  the  public  meeting  an  t^- 
gravation.  There  is  absolutely  no  privilege  of  discussion  to  the 
elector  under  soch  a  rule ;  no  right  to  canvass  the  character  and 
condnct  of  candidates  any  more  than  the  character  and  conduct 
of  others.  Whatever  reasons  he  may  give  his  neighbors  for  vot- 
ing against  a  candidate,  he  must  be  prepared  to  support  by  evi- 
dence in  the  courts.  In  criminal  prosecutaons,  if  be  can  prove 
the  truth  of  his  chaises,  he  may  be  protected  in  some  cases  where 
he  would  not  be  if  the  person  assailed  was  not  thus  appealing  to 
public  favor ;  for  when  the  State  prosecutes,  the  accused  must  in 
all  cases  make  a  showing  of  a  jusuflable  occasion  for  uttering 
even  the  truth,  and  this  occasion  for  speaking  the  truth  of  a  can- 
didate the  pending  election  may  supply. 

The  case  above  quoted  has  the  sanction  of  a  subsequent  de- 
cision of  the  Court  for  the  Correction  of  Errors,  which  in  like 
manner  repudiated  the  claim  of  privilege.'  The  office  then  in 
question  was  that  of  lieutenant-Govemor,  and  the  candidate  was 
charged  in  public  newspapers  with  habits  of  intoxication  which 
unfitted  him  for  the  position.  And  this  last  decision  has  since 
been  followed  as  authority  by  the  Superior  Court  of  New  York  ; 
in  a  case  which  differs  from  it  in  the  particular  that  the 
office  which  the  pluntiff  was  seeking  *  was  not  elective,  [*  488] 
but  was  to  be  filled  by  an  appointing  board.* 

The  case  of  King  v.  Koot*  will  certainly  strike  any  one  as  re- 
markable when  the  evidence  on  which  it  was  decided  is  consid- 
ered. The  Lieutenant-Governor  was  chained  in  the  public  press 
with  intoxication  in  the  Senate  Chamber,  exhibited  as  he  was 
proceeding  to  take  his  seat  as  pre!»ding  officer  of  that  body. 

1  King  V.  Root,  4  Wend.  IIS;  s.  o.  21         *  4  Wend.  118 ;  s.  a.  21  Am.  Dec  lOS. 

Am.  D«c.  102.  See  the  ume  cue  in  the  Sopreme  Conrt, 

■  Hunt  p.  Bennett,  4  E.  D.  Smith, M7;  7  Cow.  BIS.     It  liu  recently  been  M- 

i   c.  19  N.  T.  173.     Bee   DnncomtM  v.  lowed  in  IlKnoli,  in  the  oue  of  Remrick 

Dwiiell,  8  C.  ft  P.  218.  v.  Wilcox,  81  111.  77. 
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When  proeecuted  forlibel,  the  publishers  justified  the  charge  as  trne, 
and  brought  a  number  of  vitnessea  who  were  present  on  the  occa- 
sion, and  who  testified  to  the  correctness  of  the  statement.  There 
was  therefore  abundant  reason  for  supposii^  the  charge  to  have 
been  published  in  the  full  belief  in  its  truth.  If  it  was  true,  there 
was  abundant  reason,  on  public  grounds,  for  making  the  publica- 
tion. Kevertheless,  the  jurj  were  of  opinion  that  the  preponder- 
ance of  evidence  was  agunst  the  truth  of  the  charge,  and  being 
instructed  that  the  only  privilege  the  defendants  had  was  "  simply 
to  publish  the  truth,  and  nothing  more,*'  and  that  the  unsuccess- 
ful attempt  at  justification  —  which  in  fact  was  only  the  forming 
of  such  an  issue,  and  supporting  it  by  such  evidence  as  showed 
the  defendants  had  reason  for  making  the  charge  —  was  in  itself  an 
i^gravation  of  the  offence,  they  returned  a  verdict  for  the  plaintiff, 
with  large  dam^es.  Throi^hoat  the  instructions  to  the  jury  the 
judge  presiding  at  the  trial  conceded  to  the  defendant  no  privilege 
of  discussion  whatever  as  springing  from  the  relation  of  elector  and 
candidate,  or  of  citizen  and  representative,  but  the  case  was  con- 
sidered and  treated  as  one  where  the  accusation  must  be  defended 
precisely  as  if  no  public  considerations  were  in  any  way  involved.^ 
The  law  of  New  York  is  not  placed  by  these  decisions  on  a 
footing  very  satisfactory  to  those  who  claim  the  utmost  freedom 
of  discussion  in  public  affairs.  The  courts  of  that  State  have 
treated  this  subject  as  if  there  were  no  middle  ground  between 
absolute  immunity  for  folsehood  and  the  application  of  the  same 
strict  rules  which  prevail  in  other  cases.  Whether  they  have 
duly  considered  the  importance  of  publicity  and  discussion  on  all 
matters  of  general  concern  In  a  representative  government  must 
be  left  to  the  consideration  of  judicial  tribunals,  as  these  ques- 
tions shall  oome  before  them  in  the  future.  It  is  perhaps 
[*  439]    safe  to  say  that  the  general  public  *  sentiment  and  the 

>  8m  kIm>  Oiulow  v.  Home,  8  Wilt,  loni    not  to   toU  for   him :   Brewer  v. 

177;  Hirwobd  v.  AiOc]',  1  New  Bep.  17.  Weakley.  2  Overt  99;  h.  0.  6  Am.  Dec. 

It  it  llbeUoni  to  charge  ft  candidate  with  666.    Ctiar^e  made  through  snewipaper 

diahooeatr   and  corruption;    Resrick  v.  against  a  eandidftte  for  an  office  filled  bj 

Wilcox,  81  HI.  77  ;  with  being  a  profei-  appointment  do  not,  it  ■eema,  sUnd  on 

alondgambler,  thief,  and  bullj;  Sweeney  the  tame  footing  a«  if  the   office   were 

V.  Baker,  13  W.  V».  168 ;  a.  o.  81   Am.  electiTe.    Hunt  d,  Bennett,  19  N,  T.  173. 

Rep.  767 ;  with  bartering  away  a  public  It  !■  no  Juatiflcatlon  for  a  libel  againtt  a 

Improvement  for  hia  own  prlvat*  Inter-  candidate  that  It  was  publiahed  by  the 

etta:  Fowan  u.  Dnboii,  17  Wend.  63;  to  order  of  a  public  meeting  U   atiKOt- 

tutor  (ach  Maehoodi  aa  will  canae  per-  Lewi*  v.  Few,  fi  J<diDt.  1. 
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preTailiDg  costoma  Eillow  a  greater  freedom  of  disoassiou,  and 
hold  the  elector  less  strioUj  to  what  he  may  be  able  to  justify  aa 
true  than  ia  done  bj  these  decuuons.^ 

A  much  more  reasonable  rule —  though  still,  we  think,  not  suf- 
ficieoUj  comprehensive  and  liberal  —  was  indicated  by  Pollock, 
C.  B.,  in  a  case  where  it  was  urged  upon  the  court  tbat  a  serroon, 
preached  but  not  published,  waa  the  subject  oi  criticism  in  the 
enlarged  style  of  commentaiy  which  that  word  seems  to  introduce 
according  to  the  decided  cases ;  and  that  the  conduct  of  a  clergy- 
man with  reference  to  the  parish  charity,  and  especially  to  the 
rules  goTeming  it,  justified  any  bona  fide  remarks,  whether  fonnded 
in  trnth  in  point  of  &ict,  or  justice  in  point  of  commentary,  pro- 
vided only  they  were  an  honest  and  bona  fide  comment.  "  My 
brother  Wilde,"  he  says,  "  uiged  upon  the  coort  the  importance 
of  this  question  ;  and  I  own  I  think  it  is  a  question  of  very  grave 
and  deep  importance.  He  pressed  upon  ns  that,  wherever  the 
public  had  an  interest  in  such  a  discussion,  the  law  ought  to  pro- 
tect it,  and  work  out  Uie  public  good  by  pennitring  public  opin- 
ion, through  the  medium  of  the  public  press,  to  operate  upon 
BQcb  transactions.  I  am  not  sure  that  so  extended  a  rule  is  at  all 
necessary  to  the  public  good.  I  do  not  in  any  degree  complain ; 
on  the  contrary,  I  think  it  quite  right  that  all  matters  that  are 
entirely  of  a  public  nature  —  conduct  of  ministers,  conduct  of 
judges,  the  proceedings  of  all  persons  who  are  responsible  to  the 
public  at  lai^e  —  are  deemed  to  be  public  property ;  and  that  all 
bona  fide  and  honest  remarks  upon  such  persons  and  their  con- 
duct may  be  made  with  perfect  freedom,  and  without  being 
questioned  too  nicely  for  either  justice  or  truth."'    But  these 

'  "  Freedom  ot  speech  ii  s  principKl  vid  an  Impirtial  pofteriCj  will  Dot  bll  to 

^DiT  of  a  free  goTenmient ;   when  tbli  reader  him  Joitice.     ThoM  ftbiue*  of  the 

■Qpport  it   Uk«n  AWK7,  the  cotutitatloa  fteedom   of  ipeecb  are  Hie  ezceMea  of 

of  ■  free  lodetj  la  diuolred,  and  tyranny  liberty.     They  onght  to  be  repreiwd; 

Ii  erected   on  ita  rami.    Kepublia  and  bnt  to  whom  dare  we  commit  the  care  of 

Untited  moDRichlei  derire  their  itreogtii  doing  it?    An  erii  magiitrate,  entroited 

and  rigor   from   a  popalar  examination  with  power  to  puHuA  for  lamU,  would  be 

ioto  tbe  action  of  the  magiitrate*;  thit  armed  with  a  weapon  tlie  moat  deitructire 

pririlege  in  all  age*  hu  been  and  always  and  terrible.    Under  pretence  of  pruning 

will  be  abaied.     The  best  of  men  conld  off  tbe  exnbermnt  branche*,  he  would  be 

not  escape  the  ceoture  and  envy  of  the  apttodestroj  the  tree."   Franklin,  Works 

time*  they  Ured  in.     Tet  Ihis  eril  Is  not  by  Sparks,  Vol.  II.,  p.  286. 
•o  great  aa  it  might  appear  at  flrtt  «fght         *  Oathercole  d.  Miall,  16  M.  A.  W.  819, 

A  magistrate  who  sincerely  alma  at  the  S32.    See  Commonwealth  e.  Clap,  4  Mass. 

good  of  society  will  always  hare  the  in-  103;  s.c.SAm.  Dec.  212,  per  ParMni,  Ch. 

dioatiDDa  of  a  great  nuuoiit/ on  hit  tide,  J.;  Towii*tMndoDlJb«IaudSlander,$2W. 
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remarks  were  somewhat  aside  from  the  case  then  before  the 
learned  judge,  and  though  supported  bj  ramilar  remarks  from  bis 
associates,  yet  one  of  those  associates  deemed  it  important  to 
draw  such  a  disUoction  as  to  detract  very  mach  from  the  Tslne 
of  this  privil^e.  "  It  seems,"  he  says,  "  diere  is  a  distinction, 
although  I  must  say  I  really  can  hardly  tell  what  the  limits  of  it 
are,  between  the  comments  on  a  man's  public  conduct  and  upon 
his  private  cooduot.  I  can  understand  that  you  have  a  right  to 
comment  on  the  public  acts  of  a  minister,  upon  the  public  acts  of 
a  general,  upon  the  public  judgments  of  a  judge ;  upon  the  pub- 
lic skill  of  an  actor ;  I  can  nnderstand  that;  but  I  do  not  know 

where  the  limit  can  be  drawn  distinctly  between  where 
[*  440]    the  *  comment  is  to  cease,  as  being  applied  solely  to  a 

man's  public  conduct,  and  where  it  is  to  begin  as  appli- 
cable  to  his  private  character ;  because,  although  it  is  quite  com- 
petent  for  a  person  to  speak  of  a  judgment  of  a  judge  as  being  an 
extremely  emmeoas  and  foolish  one,  — and  no  doubt  comments 
of  that  sort  have  great  tendency  to  make  persons  careful  of  what 
they  say,  —  and  although  it  is  perfectly  competent  for  persons  to 
say  of  an  actor  that  he  is  a  remarkably  bad  actor,  and  ought  not 
to  be  permitted  to  perform  such  and  such  parts,  because  he  per- 
forms them  so  ill,  yet  you  ought  not  to  be  sllowed  to  say  of  an 
actor  that  be  has  disgraced  himself  in  private  life,  nor  to  say  of  a 
judge  or  of  a  minister  that  he  has  committed  felony,  or  any  thing 
of  that  description,  which  is  in  no  way  connected  with  his  public 
conduct  or  public  judgment ;  and  therefore  there  must  be  some 
limits,  although  I  do  not  distinctly  see  where  those  limits  are  to 
be  drawn.  No  doubt,  if  there  are  such  limits,  my  brother  Wilde 
is  perfectly  right  in  saying  that  the  only  ground  on  which  the 
verdict  and  dam^es  can  go  is  for  the  excess,  and  not  for  the 
lawful  exercise  of  the  criticism."  > 

The  radical  defect  in  this  rule,  as  it  seems  to  us,  consists  in  its 
assumption  that  the  private  character  of  a  public  officer  is  some- 
thing aside  from,  and  not  entering  into  or  infiuencing,  his  public 
conduct ;  that  a  thoroughly  dishonest  man  may  be  a  just  minister, 
and  that  a  judge  who  is  corrupt  and  debauched  in  private  life  may 
be  pure  and  upright  in  his  judgments ;  in  other  words,  that  an 
evil  tree  is  as  likely  as  any  other  to  bring  forth  good  fruits.  Any 
such  assumption  is  false  to  human  nature,  and  contradictory  to 

>  MUnan,  B.,  HUM  CMC,  p.  88& 
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general  experience  ;  and  whatever  the  law  may  say,  the  general 
pablio  will  still  assnme  that  a  corrupt  life  will  inflaeoce  public 
oonduct,  and  that  a  caan  who  deals  diabonesUy  with  hia  fellows  as 
individuala  will  sot  hesitate  to  defraud  them  in  their  i^regate 
and  corporate  capacity,  if  the  opportunity  shall  be  ^ven  him. 
They  are  therefore  interested  in  knowing  what  ia  the  character 
of  their  public  servants,  and  what  sort  of  persons  are  offering 
themselves  for  their  suffr^es.  And  if  this  be  so,  it  would  seem 
that  there  should  be  some  privilege  of  comment ;  that  that  privi- 
lege could  only  be  limited  by  good  faith  and  just  intention  ;  and 
that  of  these  it  was  the  province  of  a  jury  to  judge,  io  view  of 
the  nature  of  the  chaises  made  and  the  reasons  which  existed  for 
making  them. 

The  English  cases  allow  considerable  latitude  of  comment  to 
publishers  of  public  journals,  upon  subjects  in  the  disoossion  of 
which  the  public  may  reasonably  be  supposed  to  have  an 
iotei-est,  and  they  hold  the  discussions  to  be  •  privil^ed  [•  441} 
if  conducted  within  the  bounds  of  moderation  and  rea- 
son.' A  more  recent  case,  however,  limits  the  range  of  privil^e 
somewhat,  and  suggests  a  distinction  which  we  are  not  aware  has 
ever  been  judicially  pointed  out  in  this  country,  and  which  we 

1  In  Kellej  v.  Sherlock,  Law  lUp.  1  upon  s  d«b«to  In  the  Hodm  of  Lorda. 

Q.  B.  flSe,  it  wu  faeld  that  a  iermoa  com-  The  pUintiff  hid  preiented  a.  petition  to 

nwD^ng  npoD  pnblic  kffain — e.  g.  the  that  bod^,  ehu-ging   Sir  Fltiroy  Kell7 

nppolotinent  ot  cbsplaini  for  priioiu  and  with  tiaTing,  man^  yeun  before,  made  n 

the  election  ot  a  Jew  for  major  — wai  a  atatemeat  falM  to  hi«  own  knowledge,  in 

proper  aabject  for  comment  in  the  papen.  order  to  deceiTe  a  committee  of  the  Honae 

And   In   Kellj  e.   Tinting,   I^w  Rep.  1  of  Commont ;  and  pnjlng  Inqniiy,  and 

Q.  B.  690,  a  church- warden,  faaTing  writ-  hii  removal  tram  an  olHce  he  held,  If  the 

ten  to  the  plaintiff,  the  incumbent,  accai-  charge  wa«  found  tme.  A  debate  enioed, 

Ing  him  of  harlng  detecrated  the  clinrch  and  tbecharge  wai  wholly  reftited.    Htld, 

b^  allowing  booki  to  be  lold  In  It  daring  tliat  Uii*  wai  a  mbject  of  gnat  public 

aerrice,  end  bj  turning  the  Teatrj-room  concern,  on  which  a  writer  in  a  pnblio 

into  a  cooking-apartment,  the  correapond-  newapaper  had  ftill  right  to  comment; 

eoce  waa  pnbiiahed  without  tlie  plaintifl'a  and  the  occaaion  waa   therefore  ao  far    - 

perraiialon  in  the  defendant'*  newapaper,  priTlleged  that  the  commenta  wonld  not 

with  commenta  on  the  plaintiff*a  conduct,  be  actionable  lo  long  aa  a  jni7  ahould 

BM,  that  thia  waa  a  matter  of  public  In-  think  them  honeat,  and  made  In  a  ta\r 

terett,  which  might  be  made  the  aabject  apirit,  and  inch  aa  were  jnati&ed  bj  the 

of  public  diacuaaion;  and  Ihat  the  publica-  circnmatanoea  diacloaed    in    the  debate, 

tlon  waa  titercfore  not  libelloua.  nnleaa  the  The  opinion  by  Chief  Juittce  CocUwrw  la 

langnage  uaed  waa  stronger  than,  in  the  rerj  ekw  and  pointed,  and  review*  all 

(pinion  of  the  jary,  the  occaaion  juttified.  the  prerloQa  deciaiona.    See  ftuther,  Fal^ 

In  WaMM  V.  Walter,  L.  R.  4  Q.  B.  73,  child  d.  Adama,  11  Cuah.  MB ;  Terry  a. 

the  proprietor  of  the  "London  Time*  "  Fellow*,  SI  La.  Ann.  876. 
waa  proaeented  Ibr  eommMita  la  hie  papet 
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are  forced  to  believe  the  American  courts  would  be  alow  to  adopL 
The  distinction  is  this :  That  if  the  officer  or  functtousry  whose 
conduct  is  in  question  is  one  in  whose  duties  the  general  public, 
and  not  merely  the  local  public,  has  an  interest,  then  a  discussion 
of  his  conduct  is  privileged;  otherwise  it  is  not.  Thus  the  public 
journals  are  privileged  to  comment  freely  within  the  limits  of 
good  faith,  on  the  manner  in  which  a  judge  performs  his  duties, 
but  they  are  not  privileged  in  like  manner  in  the  case  of  an  offi- 
cial charged  with  purely  looal  duties,  such,  for  instance,  as  the 
physician  to  a  local  public  charity.  We  cannot  believe  there  is 
any  sufficient  reason  for  allowing  &ee  discussion  in  the  one  case 
and  not  in  the  other ;  but  the  opinion  is  of  sufficient  importance 
to  justify  special  attention  being  directed  to  it.'  And  in  this 
country  it  has  been  held  that  where  a  charge  against  an  officer  or 
a  candidate  respects  only  his  qualifications  for  ^e  office,  and  does 
not  impugn  his  character,  it  forms  no  basis  for  a  recovery  of 
damages.  To  address  to  the  electors  of  a  district  letters  chaining 
that  a  candidate  for  office  is  of  impaired  understanding,  and  his 
mind  weakened  by  disease,  is  presenting  that  subject  to  "the 
proper  and  legitimate  tribunal  to  try  the  question."  "Talents 
and  qualifications  for  office  are  mere  matters  of  opinion,  of  which 
the  electors  are  the  only  competent  judges."  ' 

>  Porcell  V.  Lowler,  L.  R.  I C.  P.  Dir.  CDmmoaweKltli  n.  Odell,  S  Pittab.  (P«.) 

781.    The  plainKff  irni  medinl  ofilcer  of  449;   CommonireMlth   v.  CUp,  4   Mmu. 

the  EDutiford  workhoiue,  and  the  alleged  163 ;  s.  c.  S  Am.  Dec  212 ;  Mott  o.  Daw- 

Hbel  couaisled  in  a  report  oTwi  Inqoiiy  con,  4S  Iowa,  fi&S;  to  charge  him  wlih 

bf  the  board  in  charge  Into  bit  oondoct  being   Idle,   uneducated,   aod   ignorant: 

and  tbe  treatment  of  the  poor  under  him,  Sweenej  n.  Baker,  13  W.  V*.  168 ;  a.  o. 

and  comraenta  thereon,    l^a  followinf  81  Am.  Bap.  T&7.     It   li   libeUona  to 

caaea  are  commented  upon   and  diatin-  charge  an   officer  irlth  having  taken  a 

gQished  ;  Davli  i>.  Dnncan,  G  C.  F.  SGO;  bribe  :  HamUton  v.  Boo,  61  N.  Y.  IIS; 

Kelly  D.  Tinling,  L.  K.  1  <J.  B.  099 ;  Hen-  WilKin   v.  Noonan,   35  Wii.  321 ;    irith 

wood  V.  Harriaon,  L.  R.  T  C.  P.  608 ;  Wa-  corruption  or  want  of  integritj ;  OoTe  p. 

■on  D.  Walter,  L.  R.  4  Q.  B.  73.    Il  U  Btethen,  31  Minn.  80 ;  a.  c.  18  Am.  B. 

clear  that  a  truatee  of  a  mtniDg  corpora-  880;  Rnaaell  o.  Anthmy,  21  Kan.  4G0; 

tton  ia  not  luch  an  officer  aa  to  be  aob-  a.  o.  SO  Am.  B.  48ft ;  Littl^ohn  v.  Oree- 

jected  to  general  critldim  noder  the  prir-  ley,  IS  Abb.  Pr.  41 ;  Dole  v.  Van  ReOMc- 

llege  of  the  preaa.     Wilaon  d.  Fitch,  41  laer,    1    Johni.    Cm.    SSO  ;    with    being 

Cai.  86S.  intoxicated  while  in  diacharge  of  hia  offl- 

*  Maynnt  e>.   Richardaan,  1  Nott  h  clal  dntiea :  King  v.  Root,  4  Wend.  113 ; 

McCord.  348 ;  a.  c.  S)  Am.  Dec  707.    It  ia  a.  o.  21  Am.   Dec.    102 ;   Gottbehnet  s. 

not  iibetloua  to  pabllab  in  good  faith  anj  Bnbachek,  8ft   Wia.   515;   to   charge  a 

ebargea  agalnat  a  candidate  for  office  af-  judge  with  being  deatitnte  of  capadty  or 

fecting  hia  qualiflcationi  and  fltneu  for  attainment!   neceaaary  for  hia   atation : 

the  office;   Commonwealth   ti.  Morrii.  1  Robbina  n.  Treadway,  2  J.  J.  Marah. 640; 

Ta.  Caaei,  175;  a.  a.  6  Am.  Dec.  616;  a.  a.  10  Am.  Dec.  162;  Spieling  d.  An- 
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StattmewU  in  the  Coune  of  Judicial  Proeeedtngt, 

Among  the  cases  which  are  bo  absolutely  privileged  on  reasona  of 
public  policy,  that  no  inquiry  into  motiveB  is  permitted  in  an  action 
for  Blander  or  libel,  ia  that  of  a  witness  giving  evidence  in  the 
course  of  judicial  proceedings.  It  is  familiar  law  that  no  action 
will  lie  gainst  him  at  the  suit  of  a  party  aggrieved  by  his  false 
testimony,  even  though  malice  he  charged,'  The  remedy  against 
a  dishonest  witness  is  confined  to  the  criminal  prosecution  for 
perjury.'  So  what  a  juror  may  say  to  his  fellows  in  the  jury- 
room  while  they  are  considering  their  verdict,  concerning  one  of 
t^e  parties  to  the  suit  who  has  been  a  witoess  therein,  cannot  be 
the  subject  of  an  action  for  slander.^    False  accusations,  how- 

di«e,46Wii.  830;  H.O.80  Am.  B.  TU;  206  ;■.  o.  28  Am.  Rep.  6a    8m  But  r 

to  obargB  an  officer  with  bftrlng  done  Uoore,  SJ  Penn.  St.  S86i  a.  o.  80  Am 

thmt  which  ihould  remore  him  from  hit  Bep^  867. 

leat :  Hook  d.  Hacknej,  16  Seigt.  &  B.         1  Allen  v.  Crofoot,  3  Wend.  616 ;  ■.  o. 

38&;  I^nting  c.  Cvpenter,  9  Wi«.  640;  20  Am.  Dec  047 ;  Morah  d.  EUtworth,  60 

to  charge  a  aealer  of  weight!  *nd  IMU-  N.  T.  809;  Terrj  v.  FeUowi,  21  La.  Ann. 

«n«wilb  "taoapering  with"  and  "doctor-  375;    Smith  «.   Howard,    28    Iowa,   61; 

i>ig"aiich  weight!  and  mesntre* :  E*i*ton  Shock  v.  McCheiney,  4  Teatei,  607 ;  a.  o. 

«.  Cramer,  47  Wii.  669 ;  to  charge  a  cltj  2  Am.  Dec  416 ;  Calkini  v.  Samner,  18 

pb^aickan  with  canting  the  death  of  a  pa-  Wii.   19S;   Barnes  d.   HcCtate,  32  H«. 

tient  bj  reckleu  traalment :   Foater  v.  442;    Dnnlap  v.   Gliddea,  81    Me.  4S6; 

Serippi,  89  Micb.  876;  a.  a  88  Am.  R.  Hntchinton  v.  Lewii,   76  Ind.  66.    See 

408.    S«e  Hart  v.  Van  Qmnpacb,  L.  B.  4  White  p.  CamU,  42  N.  T.  161 ;  a.  o.  1 

Priv.C.4S9;  B.o.4Moak.l8S;  tocalla  Am.  Rep.  608. 

member  ot  Congrett  "a  fawning  «]too-  *  Bnt  he  ii  not  protected  if  what  la 
phant,  a  miirepreeentatlTe  in  Congraaa,  tettlfled  ii  not  perttnent  or  material  to 
and  a  grovelling  office  leeker : "  Thomaa  the  cauM,  and  he  haa  been  aclnaled  bjr 
p.  Crotiweil,  T  Johm.  264 ;  i.  c.  6  Am.  malice  in  dating  it.  White  e.  Carroll,  43 
Dec.  260.  It  ii  not  hbelloiu  to  crharge  a  N.  T.  166;  a,  c.  1  Am.  Rep.  603;  Barnea 
judge  with  Improprietiaa  which  would  be  p.  HcCratc.  82  Ue.  443 ;  Kidder  v.  Park- 
no  caoM  of  impeachment :  Bobbinj  v.  hnnt,  3  Allen,  893.  He  it  not,  bowcTer, 
Treadway,  2  J.  J.  Hanh.  640 ;  a.  o.  16  to  be  himielf  the  Jadge  of  what  ii  pertf- 
Am.  Dec.  152 ;  or  an  officer  with  giring  nent  or  material  when  qoeitiona  are  pnt 
hia  wife  work  in  a  pablia  office  and  pay-  to  him,  and  no  olgectioD  or  warning 
ing  her  in  her  maiden  name :  Bell  n.  Son  comea  to  him  from  court  «r  coumal. 
Printing,  &c.  Co.,  42  N.T.  Sap.  Ct.  667;  and  Calkini  p.  Stimner,  18  Wit.  198.  See 
it  U  not  libelloui  for  a  committee  of  a  col-  alio  Warner  p.  Pune,  3  Sandf.  196 :  Gair 
lege  of  phamiaof  to  charge  an  Inipector  d.  Selden,  4  N.  T.  01 ;  Jenningi  r.  P^ne, 
ofdragi  with  groM  riolation  of  duty  in  a  4  Wii.  868;  Perkinif.  Hitcbell,  81  Barb, 
report  made  in  good  faith  which  wat  pre-  461  ;  Re*ia  v.  Smith,  18  C.  B.  136 ;  Qrore 
■ented  to  the  Secretary  of  the  TreuuD' :  ".  Bra&denbnrg,  7  Blackf.  234 ;  Cnnning- 
Twn  Wjck  D.  Atplnwall,  17  S.  T.  190 ;  4  ham  e.  Brown,  IS  Vt  138 ;  Doniap  p. 
Dmt,  298.  To  charge  comption,  ioUm-  (Midden,  81  Mo.  486. 
idalioti,  and  frand  in  an  election  It  aclioii-  *  Donham  v.  Powen.  43  Vt  1 ;  B«0- 
Ma  pirn,    TillMS  p.  Boblnnt,  68  Ma.  tor  p.  Smith,  11  Iowa,  303.- 
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ever,  conttuned  in  the  affidavits  or  other  proceedings,  by 
[*  442]    which  a  prosecution  is  commenced  for  supposed  crime, '  or 

in  any  other  papers  in  the  course  of  judicial  proceedings, 
are  not  ao  absolutely  protected.  They  are  privileged,'  hut  the 
party  making  them  is  liable  to  action,  if  actual  malice  be  averred 
and  proved.'  Preliminary  information,  fumiebed  with  a  view  to 
set  on  foot  an  inquiry  into  an  alleged  offence,  or  to  institute  a 
criminal  prosecution,  is,  in  like  manner,  privileged  ;  *  but  the 
protection  only  extends  to  those  communications  which  are  in  the 
course  of  the  proceedings  to  bring  the  supposed  offender  to  jus- 

1  Aatley  b.  Tomifn,  Ban*.  807 ;  Btnuu  money  itolen,  and  detecting  uid  briD^ng 

B.  Meyer,  48  III.  385;  Vaaiae  e.  Lm,  1  tojuatice  the  oRcDder,  were  privileged. 

UiIl(S.  O.lUTl  ft-  c.  26  Am.  D«c  168;  The  canae,  oocuion,  object,  and  end,  it 

Bunton  e.  Woi4e7, 4  Bibb.  S8 ;  a.  c.  7  Am.  wa>  *aid,   waa    Juitiflable,  proper,    and 

Dec.  736;  Sanden  n.  Rallinson,  2  Strobh.  legal,  and  Buch  m  *hoald  actuate  cTer; 

447 ;  but  not  If  tpoken  without  bona  jtife  good  citiien.     IT  a  part;,  In  preaeotillg 

intentioQ   of    proaecnting :    Hanhall    it.  bit  cut  to  a  court,  wanden  from  witat 

Ofutter,  6  lUch.  410 ;  or  In  a  court  which  ii  material  to  libel  anotlier,  ihe  libel  ii 

doe«  not  haTe  JuriidictioD  of  the  caw :  not  pririieged.    Wjatt  v.  Bnell,  47  Cat 

Houner  o.  Loreland,  19  Barb,  lit  j  aU  024. 

allegation*  in  pleadingi,  if  jiertinent,  are  *  Qrimea  v.  Coyle,  S  B.  Honr.  301. 

abcolulelf  priTileged  :  Strauis  u.  t/lvjer,  The  anttject  of  communiotioni  priTileged 

48  III  38&;  Lea  v.  White,  4  Bneed,  III ;  on  grouuda  of  public  policy  will  be  fonDd 

Furbei  e.  Johnion,  11  B.  Monr.  48.    See  conildered,  at    aome    length    and    with 

Lanning  n.  Chridy.  30  Ohio  St.  IIG.    But  abilit;,  in  the  recent  caw  of  Dawkina  p. 

UbeUoui  words  tpokeu  of  a  third  perKm  Lord  Panlet,  I«w  Rep.  S  C  B.  94.    Tin 

in  the  pleading!,  if  relerant,  are  only  publication  complained  of  waJ  by  a  mill- 

conditionally  priTlle^ed  :  Rnohi  u.  Back-  tary  officer  to  hii  Buperior  ooncerniag  Ate 

er,  6  Heiik.  S9G ;  a.  c.  IS  Am.  Bep.  698 ;  qualiflcaliaut  and  capacity  of  the  plain- 

Darii  D.   HcNeea,   8  Humph.   40;    and  tiff  ai  a  luboTdinatemilitaiy  officer  undv 

when  not  pertinent  and  material  are  not  him;  and  it  waa  averred  tlial  the  worda 

prlvil^ed  :  Hcl^nghlin  d.  Cowley,  127  were  publiihed  by  the  defendant  of  ac 

Hau  816 ;  181  Haw.  70 ;  Wyatt  b.  Bnell,  tnal  malice,  and  without  any  reaMoable, 

47  Cat  S24.  probable,  or  jtutiflable    cauw,  sod   not 

>  Ignore  v.  I«wrence,  11  Ad.  &  EL  Imafib,  or  Id  the  bona  fiit  diachar^e  of 

380;  Kine  c  Sewell,  8  M.  ft  W.  297 ;  Boi^  defendant'*  duty  ai  auperior  officer.     On 

lingame  e.  Bnrlingama,  8  Cow.  141 ;  Kid-  demurrer,  a  minority  of  the  court  ( JfcSor 

der  n.  Parkhunt.  8  Allen,  808 :  Doyle  v.  and  LaA,  JJ.)  held  the  action  wonld  not 

0'I>oherty,  1  Car.  &  Honh.  418 ;  Wilaon  lie :    pUnting   themaelrei,    iu    part,    on 

ii.CoUln«,G  C.  &  P.  378;  Home  v.  Ben-  groandaof  public  policy,  and  in  part,  abo, 

tinck,  2  Brod.  and  Blng.  180;  Jarri*  p.  on  the  fact  that  the  military  code  pro- 

Hathaway,  8  Jnhnt.  180.    In   Goilin   v.  rided  a  remedy  for  wrongt  of  the  nature 

Cannon,   1   Harr.   8,   it    waa    held    that  complained  of;    and  quoting  with    ap- 

where  a  crime  bad  been  committed,  ei-  proval  Johnitone  n.  Sutton,  1  T.  R.  &44, 

preationi  of  opinion  founded  upon  fact*  and  Dawkina  v.  Lonl  Bokeby,  4  N.  A  F. 

within  the  knowledge  of  the  party,  or  841.     CuddMm.  Ch.  J.,  detiTetnd  an  able 

oommunlcated  to  him,  made  prudently  dUwnting  opinion.     The  deciaion  ii  critl- 

and    in    oonfldence  to  diwreet   peraona,  ciwd  in  Haorlee  p.  Worden,  51  Hd.  283; 

and  made  obviouily  in  good  faith  with  a  a.  o.  89  Am.  Rep.  884,  where  an  analo- 

new   only  to  direct  their  walchfnlneaa,  icoub  oommunication  waa  held  pririleged 

and  enlist  their  aid  in  rccoTering  the  conditionally,  but  not  abaolalely. 
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tice,  or  are  designed  for  the  purpose  of  originating  or  forwarding 
such  proceedings ;  and  communications  not  of  that  character  are 
not  protected,  even  although  judicial  proceedings  may  be  pend- 
ing for  the  investigation  of  the  offence  which  the  communication 
refers  to.'  Still  less  would  a  party  be  justified  in  repeating  a 
ohaige  of  crime,  after  the  person  chaif^  has  been  examined  on 
bJB  complaint,  and  acquitted  of  all  gmlt.* 


PrioQtge  tf  Cowud. 

One  of  the  most  important  cases  of  privil^e,  in  a  constitotioDal 
point  of  Tiew,  is  that  of  counsel  employed  to  represent  a 
party  in  'judicial  proceedings.  The  benefit  of  the  con-  [*  448] 
stitulJOBsl  right  to  connsel  depends  vet?  greatly  on  the 
freedom  with  which  he  is  allowed  to  act,  and  to  comment  on  the 
&ct8  appearing  in  the  case,  and  on  the  inferences  deducible  there- 
from. The  character,  conduct,  and  motives  of  parties  and  their 
witnesses,  as  well  as  of  other  persons  more  remotely  connected 
with  the  proceedings,  enter  very  laigely  into  any  judicial  inquiry, 
and  must  form  the  subject  of  comment,  if  they  are  to  be  usefully 
mfted  and  weighed.  To  make  the  comment  of  value,  there  must 
be  the  liberty  to  examine  the  case  in  every  possible  light,  to  ad- 
vance theories,  and  to  surest  to  those  having  the  power  of  de- 
oiaion  any  view  of  the  facte  and  of  the  motives  of  actors  which 
shall  appear  tenable  or  even  plausible.  It  sometimes  happens  in 
criminal  proceedings,  that,  while  no  reasonable  doubt  can  exist 
^at  a  crime  has  been  committed,  there  may  be  very  grave  doubt 
whether  the  prosecutor  or  the  accused  is  the  guilty  party ;  and  to 
confine  the  conosel  for  the  defence  to  such  remarks  concerning 
the  proeeoQtor  as  he  might  justify,  if  he  bad  made  them  without 

1  DuKMtar  D.  HvwtoD,  S  H.  &  Ry.  be  priTlleged.    To  the  nme  eflbct  are  the 

I7&  CMU  of  UcClknghiy  d.  WetnoTC,  6  John*. 

■  BarKngaiiie  s.  BoiUngMne,  8  Cow.  83,  and  Keu  v.  McLanghlia,  2  8.  &  R. 

141.   Id  Mower  D.  Wktooo,  U  Tt  SaS,  an  489.   See  a]»  Toncj  «.  Field.  10  71.368; 

ecHon  wai  brought  for  ilander  in  wjlag  Gilbert  c.  People,  1  Deolo,  41.  A  report 

to  a  witneH  who  wai  gtrlag  hi*  iMtimoDj  made  bj  a  grand  Jury  npon  a  mtiiect 

on  a  Bialerlal  point  in  a  cante  then  on  which  Ihej  coocriTe   to  be  within  thrir 

trial,  to  which  defendant  wat   a  ptrtj,  jnriidicUon,  bat  which  it  not,  Is  Dererthe- 

"ThM'e  a  lie,"  and  for  repeating  the  Mine  len  prirlleged.  Sector  c.  Smith,  11  Iowa, 

•talenent  to  connwl  for  the  oppotite  paitj  802. 
aflanrsida.   The  worda  were  held  not  to 
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Bpecial  occanon,  voold  render  the  right  to  ooaiuel,  in  such  caaes, 
of  little  or  no  valae.  The  law  ia  not  chargeable  with  the  mocketjr 
of  aasuming  to  give  a  valuable  privilege  which,  when  asserted,  ia 
found  to  be  BO  hampered  and  restricted  aa  to  be  useless. 

The  rale  upon  this  subject  was  laid  down  in  these  words  in  an 
early  English  case :  "  A  counsellor  hath  privil^fe  to  enforce  any- 
thing which  is  informed  him  by  hia  client,  and  to  give  it  in  evi- 
dence, it  being  pertinent  to  the  matter  in  question,  and  sot  to  ex- 
amine whether  it  be  true  or  false  ;  for  a  counsellor  is  at  his  peril 
to  give  in  evidence  that  which  his  client  informs  him,  being  per- 
tinent to  the  matter  in  question;  but  matter  not  pertinent  to  the 
issue,  or  the  matter  in  question,  he  need  not  deliver ;  for  he  ia  to 
discern  in  bis  discretion  what  he  is  to  deliver,  and  what  not ;  and 
although  it  be  &tse,  be  is  excusable,  it  being  pertinent  to  the 
matter.  But  if  he  give  in  evidence  anything  not  material  to  the 
issue,  which  is  scandalous,  he  ought  to  aver  it  to  be  true  ;  other- 
wise he  is  punishable ;  for  it  shall  be  considered  aa  spoken  moli- 
doosly  and  without  cause ;  which  is  a  good  ground  for  the  action. 
...  So  if  counsel  object  matter  gainst  a  witness  which  is  slan- 
derous, if  there  be  cause  to  discredit  his  testimony,  and  it  be  per* 

tinent  to  the  matter  in  question,  it  ia  justifiable,  what  he 
[*  444]   *  delivers  by  information,  although  it  be  false."  >    The 

privilege  of  counsel  in  these  cases  is  the  same  with  that 
of  the  party  himself,*  and  the  limitation  upon  it  ia  concisely  sug- 
gested in  a  Pennsylvania  oase,  "  that  if  a  man  should  abuse  his 
privilege,  and,  under  pretence  of  pleading  his  cause,  designedly 
wander  from  the  point  in  question,  and  maliciously  heap  slander 
upon  his  adversary,  I  will  not  say  that  he  is  not  responsible  in  an 
action  at  law."  '  Chief  Justice  Shaw  has  stated  the  rule  very  fully 
and  clearly :  "  We  take  the  rule  to  be  well  settled  by  the  author- 
ities, that  words  spoken  in  the  course  of  judicial  proceedings, 
though  they  are  such  as  impute  crime  to  anotber,  and  therefore, 
if  spoken  elsewhere,  would  import  malice  and  be  actionable  in 

1  Brook    v.  Hontagoe,  Cro.  Ju.  90.  For  the  liAbllltfof  OODDmI  lor  InwrtinK 

Bee  this  cue  ftpprored  ftud  ipplied  In  irreleTint  and  iiguiloiM  matter    In    the 

Hodgton  D.  Scarlett,  1  B.  &  Aid.  382.  And  plMding*,  mo  McLaughlin  p.  Cowley,  137 

M«  Hackay  b.  ?ard,  6  H.  A  M.  792.  Maai.  816.    The  client  U  not  aotwerable 

■  Hoar  D.  Wood,  S  HeL  IBS,  per  Siav,  for  the  tianden  of  hii  conoiri  in  mamg- 

Ch.  J.  log  hi*  came.    Btjlf  r.  Foarchy,  tt  La. 

>  HclTillaii  V.  Birch,  1  Binner,  178;  An.  186. 
S.  «.  3  Am.  Dec.  426,  per  TUghman,  Ch.  J. 
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themselves,  are  not  actioDable,  if  they  are  applicable  and  pertinent 
to  the  subject  of  inquiry.  The  question,  therefore,  in  such  cases 
is,  not  whether  the  wotds  spoken  are  true,  not  whether  they  are 
actionable  in  themselres,  but  whether  they  were  spoken  in  the 
course  of  judicial  proceedfngs,  and  whether  they  are  relevant  or 
pertinent  to  the  cause  or  subject  of  inquiry.  And  in  determining 
what  is  pertinent,  mnoh  latitude  must  be  allowed  to  the  judgment 
and  discretion  of  those  who  are  entrusted  with  the  conduct  of  a 
cause  in  court,  and  a  much  larger  allowance  made  for  the  ardent 
and  excited  feelings  with  which  a  party,  or  counsel  who  naturally 
and  almost  necessarily  identifies  himself  with  his  client,  may  be- 
come animated,  by  constantly  regarding  one  side  only  of  an  inter- 
eating  and  animated  controversy,  in  whioh  the  dearest  rights  of 
such  party  may  become  involved.  And  if  these  feelings  some- 
times manifest  themselves  in  strong  invectives,  or  ezf^:gerated 
expressions,  beyond  what  the  occasion  would  strictly  justify,  it  is 
to  be  recollected  that  this  is  said  to  a  judge  who  hears  both  sides, 
in  whose  mind  the  ex^geiated  statement  may  be  at  once  con- 
trolled and  met  by  evidence  and  argument  of  a  contrary  tendency 
&om  the  other  party,  and  who,  from  the  impartiality  of  hia  posi- 
tion, will  naturally  give  to  an  exaggerated  assertion,  not  war- 
ranted by  the  occasion,  no  more  weight  than  it  deserves.  Still, 
this  privilege  must  be  restrained  by  some  limit,  and  we  consider 
that  limit  to  be  this ;  that  a  party  or  counsel  shall  not 
avaU  himself  of  his  situation  to  *  gratify  private  malice  [*  44&3 
by  uttering  slanderous  expressions,  either  against  a  party, 
witness,  or  third  person,  which  have  no  relation  to  the  cause  or 
subject-matter  of  the  inquiry.  Subject  to  this  restriction,  it  is,  on 
the  whole,  for  the  pablio  interest,  and  best  calculated  to  subserve 
the  purposes  of  justice,  to  allow  counsel  full  freedom  of  speech  in 
conducting  the  causes  and  advocating  and  sustaining  the  rights  of 
their  constituents;  and  this  freedom  of  discussion  ought  not  to  be 
impaired  by  numerous  and  refined  distinctions."  > 

>  Bow  p.  Wood,  8  Uet.  Ida,  197.    See  ing.  2  Jonei  (N.C.),1T6;  Let  cWhite,  4 

*l>o  Fadinore  v.  lAwreoce,  11  Ad.  &  £1.  Sneed,  111;  HarehaU  v.  Qunter,  6  lUcb. 

380;Riiigr.WhMler,  7COW.T2&;  Mower  419;  Baahi  e.  Backer, Q  Eeiik.  805;  Jeo- 

D.  WaUon,  11  Vt.  630;  s.  «.  84  Am.  Dec.  niDg*  v.  Paine,  4  Wis.  868;   LairioD  v. 

IfA;  Gilbert  b.  People,  1  Denio,  41 ;  Hut-  Hicki,  38  Ala.  279 ;  Lester  v.  Thnnnoad, 

iiig*B.LQ«k,3aWeiid.  410;  a.  o.84Ani.  61  Oa.  lia    In  HastinKi  r.  Ltuk,  it  li 

Dee-SaOi  Bradlej  o.  Heath,  12  Hck.  103;  aald  tliat  the  priTitege  of  cooniel  ii  aa 

Slackpole  e.  Hennen,  6  Mart.  h.  b.  4S1 ;  broad  ai  (hat  of  a  legialatiTe  bod; ;  how- 

I.  a  17  Am.  I>eo.  187  ;  Sbelfer  v.  Good-  eTerfalieandroalicioaiinarbetbecliuge 
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Privilege  of  Legitlaiora. 

The  privilege  of  a  legislstoT  in  the  uae  of  language  in  debate 
is  made  broader  and  more  complete  than  that  of  the  counsel  or 
part^  in  judicial  pioceedinga  by  constitutional  provisions,  vbich 
give  him  complete  immonity,  by  forbidding  his  being  questioned 
in  any  other  place  for  anything  Sfud  in  speech  or  debate.'  In  an 
early  case  in  Massachusetts,  the  question  of  the  extent  of  this 
constitutional  privilege  came  before  the  Supreme  Court,  and  was 
largely  discussed,  as  well  by  counsel  as  by  the  court.  The  con- 
stitutional provision  th^  in  force  in  that  State  was  as  follows : 
"  The  freedom  of  deliberation,  speech,  and  debate  in  either  house 
cannot  be  the  foundation  of  any  accusation  or  prosecution,  action 
or  complaint,  in  any  other  court  or  place  whatsoever."  The  de- 
fendant was  a  member  of  the  General  Court,  and  was  prosecuted 
for  uttering  slanderous  words  to  a  fellow-member  in  relation  to 
the  platati£f.  The  member  to  whom  the  words  were  uttered  had 
moved  a  resolution,  on  the  su^estion  of  the  plaintiff,  for  the  ap- 
pointment of  an  additional  notaiy-public  in  the  county 
[•  446]  where  the  plaintiff  *  resided.  The  mover,  in  reply  t»  an 
inquiry  privately  made  by  defendant,  as  to  the  source  of 
bis  information  that  such  appointment  was  necessary,  had  desig- 
nated the  plaintiff,  and  the  defendant  had  replied  by  a  charge 
against  the  plaintiff  of  a  criminal  offence.  The  question  before 
the  court  was,  whether  this  reply  was  privileged.  The  house  was 
in  seasioil  at  the  time,  but  the  remark  was  not  made  in  course  of 
speech  or  debate,  and  had  no  other  connection  with  the  legislative 
proceedings  than  is  above  shown. 

Referring  to  the  constitutional  proviuon  quoted,  the  learned 
judge  who  delivered  the  opinion  of  the  court  in  this  case  thus  ex- 

made  b;  him  affecting  the  repntatioa  of  '  There  are  proriiioni  to  thii  effect  in 

another,  an  action  of  ilander  will  not  lie,  ererj  State  conititution  except  tfaoae  of 

provided  what  ii  add  be  pertinect  to  the  NorUi  Carolini,  Soatti   Cuolina,  Hiinia- 

queition  under  diicuaalon.   And  lee  Har-  itppi,    Teiaa,    Califomi*,    and    Nevada, 

den  D.  Cumitock,  2  A.  K.  Manh.  4S0 ,-  a.  o.  Hr.  Cnihiitjt,  in  hii  work  on  the  I^iw  and 

12  Am.  nee.  168;   Warner  ■>.  Paine,  2  Practice  of  LeKislatlve  Auembliei,  j  002, 

Suidf.  196 ;  Gut  n.  Selden,  4  N.  T.  fil ;  ha*  ezpreued  the  opinion  that  tbeae  pro- 

Marah  «.  Blliworth,  60  N.  Y.  800 ;  Spaida  vitioDi  are  unaecetMrj,  and  tliat  the  pro- 

V.  Barrett,  67  111.  289 ;  Jenniaga  v.  Fuue,  taction  ii  eqnall;  complale  without  tbem. 

4  wia.  see. 
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pressed  his  views :  "  In  coDsidei'tug  this  article,  it  appears  to  me 
that  the  privilege  secured  bj  it  ts  Dot  so  much  the  privilege  of  the 
hoase  as  an  organized  body,  as  of  each  individual  member  com- 
posing it,  who  is  entitled  to  this  privil^e,  even  agunst  the  declared 
will  of  the  house.  For  he  does  uot  hold  this  privilege  at  the  plea- 
sure of  the  house,  bat  derives  it  from  the  will  of  the  people,  ex- 
pressed in  the  conatJtutioD,  which  is  pai-amotmt  to  the  will  of  either 
or  both  branches  of  the  legislature.  In  this  respect,  the  privil^e 
here  secured  resembles  other  privileges  attached  to  each  member 
by  another  part  of  the  constitution,  by  which  he  is  exempted  from 
arrest  on  mesne  (or  original)  process,  during  his  going  to,  return- 
ing from,  or  attending  the  General  Court.  Of  these  privileges, 
thus  secured  to  each  member,  he  cannot  be  deprived  by  a  resolve 
of  the  house,  or  by  an  act  of  the  legislature. 

"  These  privities  are  thus  secured,  not  with  the  intention  of 
protecting  the  members  E^inst  pi'osecatioos  for  their  own  bene- 
fit, but  to  support  the  rights  of  the  people,  by  enabling  their  rep- 
reseiitativea  to  execute  the  functions  of  their  ofBce  without  fear 
of  prosecutions  civil  or  criminal.  I  therefore  think  that  the  article 
ought  not  to  be  construed  strictly,  but  liborally,  that  the  full 
design  of  it  may  be  answered.  I  will  not  confine  it  to  delivering 
an  opinion,  uttering  a  speech,  or  haranguing  in  debate,  but  will 
extend  it  to  the  giving  of  a  vote,  to  the  making  of  a  written  re- 
port, and  to  every  other  act  resulting  from  the  nature  and  in  the 
execution  of  the  office ;  and  I  would  define  the  article  as  securing 
to  every  member  exemption  from  prosecution  for  everything  said 
or  done  by  him,  as  a  representative,  in  the  exercise  of  the  func- 
tions of  that  office,  without  inquiring  whether  the  exercise  was 
r^ular  according  to  the  rules  of  the  bouse,  or  irregular 
and  against  their  rules.  I  do  *  not  confine  the  member  [*  447j 
to  his  place  in  the  house,  and  I  am  satisfied  that  there  are 
cases  in  which  he  is  entitled  to  this  privilege  when  not  within  the 
walls  of  the  representatives'  chamber.  He  cannot  be  exercising 
the  functions  of  his  office  as  member  of  a  body,  unless  the  body 
be  in  existence.  The  house  must  be  in  session  to  enable  him  to 
claim  this  privilege,  and  it  is  in  session  notwithstanding  occasional 
adjournments  for  short  intervals  for  the  convenience  of  its  mem- 
bers. If  a  member,  therefore,  be  out  of  the  chamber,  sitting  iu 
committee,  executing  the  commission  of  the  house,  it  appears  to 
me  that  such  member  is  within  the  reason  of  the  article,  aud  ought 


by  Google 


552  oONBTirnnoNAi.  limitations.  [ch.  xil 

to  be  considered  withia  the  privil^e.  The  body  of  wbich  be  is  s 
member  is  in  seaaion,  and  be,  its  a  member  of  tbat  body,  is  in  fact 
discharging  the  duties  of  bis  office-  He  ougbt,  therefore,  to  be 
protected  from  civil  or  criminal  prosecutiooB  for  ererytbing 
said  or  done  by  him  in  the  exerci^ie  of  bia  fuactions  as  a  represen- 
tative, in  committee,  either  in  debating  or  assenting  to  or  draught- 
ing a  report.  Neither  can  I  deny  the  member  his  privilege  when 
executing  the  duties  of  his  office,  in  a  convention  of  both  houses, 
although  the  convention  should  be  holdeu  in  the  Senate  Chamber." 
And  after  considering  the  hardships  that  might  result  to  individ- 
uals in  consequence  of  this  privilege,  he  proceeds :  *'  A  more  ex- 
tensive construction  of  the  privileges  of  the  members  secured  by 
this  article  I  cannot  give,  because  it  could  not  be  supported  by 
the  language  or  the  manifest  intent  of  the  article.  When  a  repre- 
sentative is  not  acting  as  a  member  of  the  house,  he  is  not  entitled 
to  any  privileges  above  his  fellow-citizens  ;  nor  are  the  rights  of 
the  people  affected  if  he  is  placed  on  the  same  ground  on  which 
bis  constituents  stand."  And  coming  more  particularly  to  the 
facts  then  before  the  court,  it  was  shown  that  the  defendant  was 
not  in  the  disohai^e  of  any  official  duty  at  the  time  of  uttering 
the  obnoxious  words ;  that  they  had  no  connection  or  relevancy 
to  the  business  then  before  the  house,  but  might  with  equal  per- 
tinency have  been  uttered  at  any  other  time  or  place,  and  conse- 
quently could  not,  even  under  tbe  liberal  rule  of  protection  which 
the  court  had  laid  down,  be  regarded  as  within  tbe  privilege.' 


("448]    'PuiKeotum  (jf  PrivUegtd  Commxmieatiant  through  ika 
Frets. 

If  now  we  turn  from  the  rules  of  law  which  protect  communi- 
cations because  of  the  occasion  on  wbich  they  are  made,  and  the 
duty  resting  upon  the  person  making  them,  to  those  rules  which 
.concern  the  spreading  before  the  world  the  same  communioatlonB, 
we  shall  discover  a  very  remarkable  difEerence.  It  does  not  fol- 
low because  a  counsel  may  freely  speak  in  court  as  he  believes  or 
is  instructed,  that  therefore  he  may  publish  his  speech  through 
the  public  press.     The  privilege  ia  court  is  necessary  to  the  com- 
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plate  discbaige  of  his  dutjr  to  his  client ;  but  wheD  the  snit  is 
ended,  that  dut;  is  discharged,  and  he  ia  not  called  upon  to  ap- 
peal from  the  court  and  the  jury  to  the  general  public.  Indeed 
such  an  appeal,  while  it  could  not  generally  have  benefit  to  the 
client  in  viev,  would  be  unfair  and  injurious  to  the  parties  re- 
flected upon  by  the  ai^ument,  inasmuch  aa  it  would  take  only  a 
partial  and  one-sided  view  of  the  case,  and  the  public  would  not 
have,  as  the  court  and  jury  did,  all  the  facts  of  the  case  ae  given 
in  evidence  before  them,  so  tiiat  they  might  be  in  position  to 
ve^h  the  arguments  &irly  and  understandingly,  and  reject  inju- 
rious inferences  not  warranted  hy  the  evidence. 

The  law,  however,  favors  publicity  in  legal  proceedings,  so  far 
as  that  object  can  be  attained  without  injustice  to  the  persons 
immediately  concerned.  The  public  are  permitted  to  attend 
nearly  all  judicial  iuquiries,  and  there  appears  to  be  no  sufficient 
reason  why  they  should  not  also  be  allowed  to  see  in  print  the 
reports  of  trials,  if  they  can  thus  have  them  presented  as  fully  as 
they  are  exhibited  in  court,  or  at  least  all  the  material  portion  of 
the  proceedings  impartially  stated,  so  that  one  shall  not,  by  means 
of  them,  derive  erroneous  impressiona,  which  he  would  not  have 
been  likely  to  receive  from  hearing  the  trial  itaelf. 

It  seems  to  be  settled  that  a  fair  and  impartial  account  of 
judicial  proceedings,  which  have  not  been  ex  parte,  but  in  the 
hearing  of  both  parties,  is,  generally  speaking,  a  justifiable  publi- 
cation.* But  ib  is  said  that,  if  a  party  is  to  be  allowed  to  publish 
what  passes  in  a  court  of  justice,  be  must  publish  tiie  whole  case, 
and  not  merely  state  the  conclusion  which  he  himself  draws 
from  the  evidence.*  A  plea  that  the  supposed  libel  was, 
in  *  substance,  a  true  account  and  report  of  a  trial  has  [*449] 
been  held  bad;^  and  a  statement  of  the  circumstances 
of  a  trial  as  from  counsel  in  the  case  has  been  held  not  privileged.* 

>  Htwra  B.   8U*erlock,   9    C.  B.  20;  SI  I«.  Ann.  875.    And  of  the  procMd- 

LewU  V.  LeTj,  E.  B.  &  E.  687  j  BysUi  s.  ing*  on  trlali  in  TolunUry  orguiizatifmi. 

I«ad«r,  Ijiw  B«p.  1  Exch.  296.    And  mo  BBrrows  v.  Bell,  T  On^.  301. 

Btaaler  v.  Webb,  4  Suidf.  31 :  Clndnnaii  *  Lewia  v.  WalMr,  4  B.  A  Aid.  flOS. 

Ouelle  Co.  i>.  TimberUke,  10  Ohio  St  *  Flint  v.  Hke.  4  B.  A  0.  478.    S«e 

648 ;  Torre]'  v.  Field,  10  VL  868 ;  Fa«-  Lndwlg  t>.  Cramer.  63  Wit.  198. 

srtt  V.  Chariei,  IS  Wend.  478 ;  MeBee  v.  *  Saunders  v.  Milli,  6  Bing.  218 ;  Flint 

Fvlton,  47  Ud.  40S;  a.  c.  28  Am.  Rep.  »■  I^ke.  4  B.  &  C.  478.    And  lee  SUnlej 

466.    The  pn'rilege  extendi  to  the  pabli-  v.  Webb,  4  Sandf.  21 ;  Lewi*  u.  Walter, 

cation  of  tatlmon;  taken  on  en  inveiti-  4  B.  &  Aid.  606.    A  itatement  made  bf  ft 

fattoo  by  CoDgreM.    Teiry  ■;  FcUon,  newipaper.notpiuporUQgto  beapon  tha 
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The  report  must  also  be  Btrictly  confined  to  the  actoal  proceed- 
ings in  court,  and  must  contain  no  defamatory  observations  or 
comments  &om  any  quarter  whateoeveT,  in  addition  to  what  forms 
strictly  and  properly  the  legal  proceedings.^  And  if  the  nature 
of  the  case  is  euob  as  to  make  it  improper  that  the  proceedings 
should  be  spread  before  the  public  because  of  their  immoral  ten- 
dency, or  of  the  blasphemous  or  indecent  character  of  the  evi- 
dence exhibited,  the  publication,  though  impartial  and  full,  will 
be  a  public  offence,  and  punishable  accordingly.* 

It  has,  however,  been  held,  that  the  publication  of  ex  parte 
proceedings,  or  mere  preliminary  examinalioDs,  though  of  a  judi- 
cial character,  is  not  privileged ;  and  when  they  reSect  injuri- 
ously upon  individuals,  the  publisher  derives  no  protection  from 
their  having  already  been  delivered  in  court.'    The  reason  for 

Authoritj  of  judicial  prooMdingt,  it  not  88.  It  Menu,  howerer,  thtt  If  the  pro- 
privileged.  Store;  n.  Wallaca,  60  HI.  fil.  ceediuK  hu  molted  In  the  dbchirge  at 
See  Ludwig  v,  Cnmer,  63  Wit.  IDS.  the  penon  acciued,  or  ia  a  deciiion  thu 
And  a  puhlication  ol  Jodlcial  proceeding!  no  cause  exi«ti  for  proceeding  againtt 
is  Dot  priTilegcd  if  it  contain  intrinuc  him,  a  publication  of  an  account  of  it  li 
eTidence  that  it  wtu  nol  publUhed  for  priTileged.  In  Cuirj  v.  Waller,  1  B.  &  P. 
good  motlTei,  and  for  juiiiSable  endi.  526,  the  Court  of  Common  Pleai  held 
Saunden  n.  Baiter,  6  Heiik.  869.  The  that,  in  an  action  for  libel,  it  wai  a  good 
poblicatioD  in  a  raedical  joarnal  of  an  ac-  defence,  under  the  plea  of  not  goiltj, 
count  of  the  proceedings  of  a  medical  *□-  tliat  tlie  alleged  litiel  wa*  a  true  account 
oiet7  in  the  expuliion  of  a  member  for  of  what  had  paaaed  upen  a  motion  Id  the 
came  ii  prlriteged.  Baraowa  d.  Bell,  T  Court  of  King'*  Bench  for  an  informalioa 
Ony,  301,  And  m  ii  the  publication  in  againat  two  magiitratei  for  corruption  In 
a  denominational  organ  of  Teaolutioni  of  retuiing  to  licenie  an  inn;  the  motion 
an  auoclation  of  miniilers.  Sbnrtlefl  o.  having  been  refused  Jbr  want  of  notice  to 
Sterena,  51  Vt.  501 ;  i.  c.  31  Ara.  R.  698.  the  magiatratea.    In  Lewia  c.  Lutj,  EL 

1  Stilea  c.  Nokea,  7  Eaat,  4tl3 ;  Delegat  Bl.  &  El.  6eT,  the  publiaher  of  a  newa- 

n.  ffighlef,  S  Bing.  N.  C.  MO.    And  aee  paper  gare  a  hiU  report  of  an  eiamina- 

I«wia  c.  Clement,  3  B.  ft  Aid.  703;  Pit-  tion  before  a  magiatraW  on  a  charge  of 

tock  r.  O'Neill,  63  Penn.  St.  268;  a.  c.  3  perjury,  resulting  in  the  diacharge  of  tbe 

Am.  Bap.  544;  Clark  v.  Blnnej,  2  Pick,  defendant;    and    tbe   Conrt  of   Qneen'i 

119;  Scrippa  e>.  Beillj,  38  Mich.  10.  Bench  tustained  the  claim  of  privilege; 

*  Rex  e.  Carlile,  3  B.  £  Aid.  167 ;  Rex  diatinguiahing  the  caae  from  tlioae  where 

B.  Creevey,  1  U.  &  S.  273.  the  party  was  held  for  trial,  and  where 

■  Duncan  v.  Thwaitet,  8  B.  ft  C.  566 ;  tbe  puUicatlon  of  the  charges  and  evi- 

Flint  f.  Pike,  4  B.  ft  C.  47S ;  CbarlEon  v.  dence  might  tend  to  bis  pr^udice  on  the 

Walton,  6  C.  ft  P.  885;  Rex  v.  Lee,  6  trial.    Tlie  opinion  of  Lord  Campbdl  In 

Esp.  128;  Rex  v.  Fisher,  2  Camp.  668;  tbe  caae,  however,  aeema  to  go  far  to- 

Delegal  a.  Highlej,  8  Bing.  N.  C.  060;  wards  questioning  the  correctness  of  the 

Behrens  r.  Allen,  8  Foat.  ft  F.  136 ;  Cin-  deciaiona  above  dted.    See  especially  his 

cinnati   Gazette   Co.  t>.   Timberlake,   10  qnotation  Ih>m  the  opinion  of  Ijord  D»- 

Ohio,  H.  a.  548 ;   Mathews  t>.   Beach.  6  man,  delivered  before  a  committee  of  the 

Sandf.  266;  Huff  v.  Bennett,  4  Sandf.  House  of  Lords  in  the  year  1S4S,  on  (he 

120;  Stanley.  Webb, 4  Sandf. 21 ;  Usher  law  of  Ubel :  "I  have  no  doubt  that  (po- 

s.  Beveranve,  SO  Me.  9 ;  a.  o.  37  Am.  Deo.  lice  reports]  we  cztremely  useful  for  the 
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'distinguishing  these  cases  from  those  where  the  par-  [*450] 
tira  are  heard  is  thus  stated  hy  Lord  MUenhorougk,  in 
the  early  case  of  The  King  v.  Fisher ; '  "  Jurors  and  jadges  are 
Btill  but  men  ;  they  cannot  always  control  feeling  excited  by  in- 
flammatory languf^e.  If  they  are  exposed  to  be  thus  warped  and 
misled,  injustice  must  sometimes  be  done.  Trials  at  law,  fairly 
reported,  although  they  may  occasionally  prove  injurious  to  indi- 
viduals, have  been  held  to  be  privileged.  Let  them  continue  so 
privileged.  The  benefit  they  produce  is  great  and  permanent, 
and  the  evil  that  arises  from  them  is  rare  and  incidental.  But 
these  preliminary  examinations  have  no  such  privilege.  Their 
only  tendency  is  to  prejudge  those  whom  the  law  still  presumes 
to  be  innocent,  and  to  poison  the  sources  of  justice.  It  is  of  in- 
6nite  importance  to  us  all,  that  whatever  has  a  tendency  to  pre- 
vent a  fair  trial  shonld  be  guarded  against.  Every  one  of  us 
may  be  questioned  in  a  court  of  law,  and  called  upon  to  defend 
his  life  and  character.  We  would  then  wish  to  meet  a  jury  of 
oui  countrymen  with  unbiassed  minds.  But  for  this  there  can 
be  no  security,  if  such  publications  are  permitted."  And  in 
another  case  it  has  been  said :  "  It  is  our  boast  that  we  are  gov- 
erned by  that  just  and  salutary  rule  ui>on  which  security  of  life 
and  character  often  depends,  that  every  man  is  presumed  inno- 
cent of  crimes  charged  upon  him,  until  he  is  proved  guilty.  But 
the  circulation  of  chaiges  founded  on  ex  parte  testimony,  of  state- 

deUctioD  of  guilt  b7  making  lacti  notoii-  correct  Kporta."    In  the  eueof  Lewitc. 

on*,  and  for  briugiDg  thoee  facti  more  Levy,  it  wu  intitted  that  tlie  prJTilegeot 

eoirectly  to  the  knowledge  of  all  partiei  pablicalion  onlj   extended   to  the    pni- 

intereeted  in  unraTslUng  the  trnth.    The  ceediogi  of  the  auperior  courti  of  law  and 

public,  I  Ihink,  are  perfectly  aware  Ihat  equitj;  but  the  court  gave  na  connten- 

thoae  proceeding!  are  ex  vrte,  and  the;  ance  to  an;  >uch  diatlnctioii.    See  also 

become  more  and  more  aware  of  it  in  Wason  d.  Walter,  L.R.  4  Q.  B.  73 ;  Terry 

proportion  to  their  growing  intelligence ;  n.  Fellow*,  21  La.  Ann.  376. 
tbey  know  that  incb  proceeding!  are  only         '  2  Camp.   £03.     Compare   with  Ibia 

In  conne  of  trial,  and  they  do  not  form  and  the  caxet  cited  in  tlie  preceding  note, 

their  opinion  untU  the  trial  it  bad.    ¥m-  Ryalla  v.   Leader,  L.  R.  1   Exch.  296; 

feet  pabliclly  in  judicial  proceeding!  ia  of  Smith  t>.  Scott,  2  C.  &  K.  580i  Acker- 

the  higheat  importance  in  other  paints  of  man  v.  Joaea,  ST  N.  Y.  Sup.  C.  R  42.    It 

Tiew,   but  in  ita  effectt  on  character  I  ia  clear  that  the  report  l»  not  privileged, 

think  it  deairable.    The  atatement  made  if  accompanied  with  injurioiu  comments, 

in  open  court  will  prolMblj  find  it«  way  Stilea  e,  Nokea,  T  Eaat,  498;  Common- 

10  the  ear«  of  all  in  wbote  good  opinion  wealth  v.  Blandiug,  S  Pick.  804 ;  a.  c.  16 

the  party  aiaalled  ftela  an  Interett,  prob-  Am.  Dec.  214;  Uaher  v.  BeTerance.  20 

ably  in  an  exaggerated  form,  and  the  Im-  Me.  0;  s.  c.  87  Am.  Dec.  S3;  Piltock  c 

puutioti  may  often  reat  upon  the  wrong  (yNlell,  63  Penn.  St  268;  e.  c.  S  Am. 

person ;  both  tbeae  ctiIi  are  preTented  by  Bep.  644. 
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mentfl  made,  often  under  excitement,  by  persons  smarting  under 
real  or  fancied  wrongs,  may  prejudice  the  public  mind,  and  cause 
the  judgment  of  coDvictioD  to  be  passed  long  before  the  day  of 

trial  has  arrived.  When  that  day  of  trial  comes,  the 
[*  451]    rule  has  been  *  reversed,  and  the  presumption  of  guilt 

has  been  substituted  for  the  presumption  of  innocence. 
The  chances  of  a  fair  and  impartial  trial  are  diminished.  Sup- 
pose the  charge  to  be  utterly  groundless.  If  every  preliminary 
ex  parte  complaint  which  may  be  made  before  a  police  magistrate 
may,  with  entire  impunity,  be  published  and  scattei'cd  broadcast 
over  the  land,  then  the  charaotei  of  the  innocent,  who  may  be 
the  victim  of  a  conspiracy,  or  of  charges  proved  afterwards  to 
have  arisen  entirely  from  misapprehension,  may  be  cloven  down, 
without  any  malice  on  the  part  of  the  publisher.  The  refutation 
of  slander,  in  such  cases,  generally  follows  its  propagation  at  dis- 
tant intervals,  and  brings  often  but  an  imperfect  balm  to  wounds 
which  have  become  festered,  and  perhaps  incurable.  It  is  not  to 
be  denied  that  occasionally  the  publication  of  such  proceedings 
is  productive  of  good,  and  promotes  tiie  ends  of  justice.  But,  in 
such  cases,  the  publisher  must  find  his  justification,  not  in  priv- 
ilege, but  the  truth  of  the  charges."' 


Privilege  of  Pvhlithers  of  Newt. 

Among  the  invention  of  modem  times,  by  which  the  world 
has  been  powerfully  infiuenced,  and  from  which  civilization  has 
received  a  new  and  wonderful  impnlse,  must  be  classed  the  news- 
paper.  B^inning  with  a  small  sheet,  insignificant  alike  in  mat- 
ter and  appearance,  published  at  considerable  intervals,  and 
including  but  few  in  its  visits,  it  has  become  the  daily  vehicle,  to 
almost  every  family  in  the  land,  of  information  from  all  quarters 
of  the  globe,  and  upon  every  subject.  Through  it,  and  by  means 
of  the  electric  telegraph,  the  public  proceedings  of  every  civilized 

1  Staoler  n.  Webb,  4   SandC  21,  9D.  with  fall  opportQnit;  of  defence.    Sm 

See  thii  ctM  approved  and  followed  In  Bez  v.  Fufaer,  2  Camp.  663;  Duncao  b. 

CiDcinDkti  Gazette  Co.  v.  TimlKrIake,  10  Thwutei,  8  B.  &  C.  666 ;  FUnt  v.  F\ke,  A 

Ohio  St  648,  wliere,  however,  the  court  B.  A  C.  473  ;  Chariton  tr.  Wntton,  6  C.  A  P. 

•re  careful   not  to  expree*  an  opinion  886;  Behnna  v.   Allen,  3  P.  ft  F,  186; 

whether  a  publicaUoD  of  the  proceeding*  Uaher  e.  SeTerance,  90  Me.  9 ;  s.  o.  87 

on  preliminary  eiaminationi  ma;  not  be  Am.  Dec  ttS. 
priTlleged,  where  tbe  accoaed  !•  preaen^ 
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oonntrj,  the  debates  of  the  lea<UDg  legislative  bodies,  the  events 
of  war,  the  triumpbs  of  peace,  the  stonns  in  the  physical  woild, 
and  the  agitations  in  the  moral  aod  mental,  are  brought  home  to 
the  knowledge  of  ever;  reading  peiaon,  and,  to  a  very  laige  ex- 
tent, before  the  day  is  over  on  which  the  events  have  taken  place. 
And  not  pablio  events  merely  are  disonased  and  described, 
but  the  actions  and  words  of  public  men  are  made  public  prop- 
erty :  and  any  person  safBoiently  eminent  or  notorious 
*to  become  an  object  of  pnblio  interest  will  find  his  [*452] 
movements  chronicled  in  this  index  of  the  times.  Every 
party  has  ita  newspaper  oigans ;  every  shade  of  opinion  on  polit- 
ical, religious,  literary,  moral,  industrial,  or  financial  questions 
has  its  representative  ;  every  locality  has  its  press  to  advocate  its 
claims,  and  advance  its  interests,  and  even  the  days  regarded  as 
sacred  have  their  special  papers  to  furnish  reading  suitable  for  the 
time.  The  newspaper  is  also  the  medium  by  means  of  which  all 
classes  of  the  people  communicate  with  each  other  concerning 
their  wants  and  desires,  and  through  which  they  offer  their  wares, 
and  seek  baigiunB.  As  it  has  gradually  iaoreaaed  in  value,  and 
in  the  extent  and  variety  of  its  contents,  so  the  exactions  of  the 
community  upon  its  conductoTB  have  also  increased,  until  it  is 
demanded  of  the  newspaper  publisher  that  he  shall  daily  spread 
before  his  readers  a  complete  summary  of  the  events  transpiring 
in  the  world,  public  or  private,  so  &r  as  those  readers  can 
reasonably  be  supposed  to  take  an  interest  in  them ;  and  he 
who  does  not  comply  with  this  demand  must  give  way  to  him 
who  will. 

The  newspaper  is  also  one  of  the  chief  means  for  the  edncation 
of  the  people.  The  highest  and  the  lowest  in  the  scale  of  intelli- 
gence resort  to  its  columns  for  information  ;  it  is  read  by  those 
who  read  nothing  else,  and  the  best  minds  of  the  age  make  it  the 
medium  of  communication  with  eaoh  other  on  the  highest  and 
moat  abetnise  subjects.  Upon  polities  it  may  be  said  to  be  the 
chief  educator  of  the  people  ;  its  influence  is  potent  in  every  leg- 
islative body  ;  it  gives  tone  and  direction  to  pnblio  sentiment  on 
eaoh  important  subject  as  it  arises;  and  no  administration  in  any 
free  country  ventures  to  overlook  or  disregard  an  element  so 
pervading  in  its  influence,  and  withal  so  powerfnl. 

And  yet  it  may  be  doubted  if  the  newspaper,  as  sach,  has  ever 
influenced  at  all  the  current  of  the  common  law,  in  any  particular 
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importRDt  to  the  protection  of  tbe  publishers.  The  railway  has 
become  the  Buccessor  of  the  king's  highway,  and  the  plaatio  rnlee 
of  the  common  law  have  accommodated  themselves  to  the  new 
condition  of  things ;  but  the  changes  accomplished  by  the  public 
press  seem  to  have  passed  unnoticed  in  the  law,  and,  save  only 
where  modifications  have  been  made  by  constitution  or  statat«, 
the  publisher  of  the  daily  paper  occupies  to-day  the  position  in 
the  courts  that  the  village  gossip  and  retailer  of  scandal  occupied 
two  hundred  years  ^o,  with  no  more  privil^e  and  no  more 

protection. 
[•  453]       •  We  quote  from  an  opinioD  by  tbe  Supreme  Court  of 

New  York,  in  a  case  where  a  publisher  of  a  newspaper 
was  prosecuted  for  libel,  and  where  the  position  was  taken  by 
counsel,  that  the  publication  was  privileged :  '^  It  is  made  a  point 
in  this  case,  and  was  insisted  upon  in  argument,  that  tbe  editor 
of  a  public  newspaper  is  at  liberty  to  copy  an  item  of  news  from 
another  paper,  giving  at  the  same  time  bis  authority,  without  sub- 
jecting himself  to  legal  responsibility,  however  libellous  the  arti- 
cle may  be,  unless  express  malice  be  shown.  It  was  conceded 
that  the  law  did  not,  and  ought  not,  to  extend  a  similar  indulgence 
to  any  other  class  of  citizens  ;  but  the  counsel  said  that  a  distinc- 
tion should  be  made  in  favor  of  editors,  on  the  ground  of  the  pecu- 
liarity of  their  occupation.  That  their  business  was  to  dissemi- 
nate useful  knowledge  among  the  people  ;  to  publish  such  matters 
relating  to  the  current  events  of  the  day  happening  at  home  or 
abroad  as  fell  within  the  sphere  of  their  observation,  and  as  the 
public  curiosity  or  taste  demanded  ;  and  that  it  was  impracticable 
for  them  at  all  times  to  ascertain  the  truth  or  folsehood  of  the 
various  statements  contained  in  other  journals.  We  were  also 
told  that  if  the  law  were  not  thus  indulgent,  some  legislative 
rehef  might  become  necessary  for  the  protection  of  this  class  of 
citizens.  UndouhteeUy  if  it  be  detirahU  to  pamptr  a  depravnd  pui- 
lie  appetite  or  taste,  if  there  be  any  such,  by  die  republication  of 
all  the  falsehoods  and  calumnies  upon  private  character  that  may 
find  their  way  into  the  press,  —  to  give  encontt^ement  to  the 
widest  possible  circulation  of  these  vile  and  defamatory  publica- 
tions by  protecting  the  retailers  of  them,  — some  legislative  inter- 
ference will  be  necessary,  for  no  countenance  can  be  found  for 
the  irresponsibility  claimed  in  the  common  law.  That  reprobates 
the  libeller,  whether  author  or  publisher,  uid  subjects  him  to  boUi 
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civil  and  crimioal  reBponsibility.  His  oSeoce  is  there  ranked 
with  that  of  the  receiver  of  stolen  goods,  the  perjurer  and  sab- 
oroer  of  peijury,  the  disturber  of  the  public  peace,  the  conspira- 
tor, and  other  offenders  of  like  character."  And  a^n :  **  The 
act  of  publication  ia  an  adoption  of  the  original  calumn;,  which 
most  be  defended  in  the  same  way  as  if  invented  by  the  defend- 
ant.  The  republication  assumes  and  indorses  the  truth  of  tbe 
charge,  and  when  called  on  by  &e  i^rieved  party,  the  publisher 
should  be  held  strictly  to  the  proof.  If  he  chooses  to  become  the 
indorser  and  retailer  of  private  scandal,  without  taking  the  trouble 
of  inqairing  into  the  truth  of  what  he  publishes,  tliere  is 
no  ground  for  •  complaint  if  the  law,  which  ia  as  studious  [•  454] 
to  protect  the  character  as  the  property  of  the  citizen, 
holds  him  to  this  responsibility.  The  rule  is  not  only  just  and  wise 
in  itself,  but  if  steadily  and  inflexibly  adhered  to  and  applied  by 
courts  and  juries,  will  greatly  tend  to  the  promotion  of  truth, 
good  morals,  and  commoD  decency  on  the  part  of  the  press,  by 
inculcating  caution  and  inquiry  into  the  truth  of  charges  against 
private  character  before  they  are  published  and  circulated  through- 
out the  community."  ^ 

If  this  strong  condemnatory  language  were  confined  to  the 
cases  where  private  character  is  dr^ged  before  the  public  for 
detraction  and  abuse,  to  pander  to  a  depraved  appetite  for  scan- 
dal, its  propriety  and  justice  and  the  force  of  its  reasons  would 

i  HotchkiM  V.  OUphaut,  2  ffiU,  610-  cnUted  to  bring  pabiic  odlam  npon  tha 

613,  per  Nrlten,   Cti.  J.    And  im  King  v.  coart  in  retpect  to  ita  treatment  of  tbe 

Root,  4  Wend.  118-188;  b.  c.  21  Am.  Dec.  cs*e,   was   punished  m  a  conleropt   of 

102,  per  Walicortii,  CbMoellor.    "  It  haa  court    See  alio  Reipobltca  v.  Oivald,  1 

been  arged  upon  yon  that  Bondoctora  of  Dall.  819 ;  a.  o.  1  Am.  Dec  246 ;  Re*- 

tbe  pnbltc  prea*  are  entitled  to  peculiar  pnblica  f,  Paasmiire,  3  Teatei,  441 ;  s.  o. 

IndalBcnces  and  have  ipecial  righti  and  2  Am.    Dec   888;    People  a.  Freer,   1 

priTilegea.    The  law  recognize!  no  (neb  CaloM,  618;   Tennej'a  Ciue,  28  N.  H. 

peculiar  riglita,  prirUege*,  or  cUImi  to  In-  162 ;  Staroc'*  Caae,  48  N.  H.  428 ;  State 

dnlirence.    They  h«*e  no  righti  bnt  anch  v.  Morrill,  16  Ark.  SM.    Ai  to  tbe  power 

aa  are  common  to  alL     They  hsTo  Jiui  In  England  to  panlah  the  like  condat't  u 

tbe  Mune  right*  that  the  teat  of  the  com-  a  contempt,  tee  The  King  v.  Clement.  4 

mnni^  haTC,  and  no  more.     Thej  have  B.  &  Aid.  218 ;  Tlie  Queen  v.  Lefroj,  I>. 

the  right  to  pubUah   the  truth,  bat  no  R  S  Q.  B.  184 ;  a.  c  2  Moak.  260.    But  in 

Tigbt  to  publish  IklMhood  to  the  injury  of  Storey  n.  People,  79  111.46;  a.  c.  22  Am. 

other*  with  impunity."    Initraclioni  ap-  Rep.  158,  it  wai  held  a  pobtliber  could 

proved  in  Sheckelt  b.  Jackion,  10  Ctuh.  not  be  puniihed  aa  for  contempt  for  an 

36.    And    lee    Palmer   v.    Concord,    48  article  reflecting  on  the  grand  jury,  be- 

N.   H.  211.      In    People  e.  Wilion,   54  canie,  under  tlie  guaranty  of  freedom  of 

m.  196;  a.  a  16  Am.  Rep.  528,  a  pnb-  the  preai  In  the  conatitution  of  liliaoi*, 

Ficatlon  regarding  a  pending  cause  cal-  be  wa*  entitled  to  jvrj  trlaL 
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be  8t  once  conceded.  But  a  very  l&i^  proportioi)  of  what  the 
nevapapen  spread  before  the  public  relates  to  matters  of  pablio 
concern,  in  which,  neTertbeless,  individuals  figure,  and  must 
therefore  be  mentioned  in  any  account  or  discuasion.  To  a  great 
extent,  alao,  the  information  cornea  from  abroad ;  the  pablisher 
can  have  no  kuowle^  concerning  it,  and  no  inqmries  which  he 
could  make  would  be  likely  to  give  him  more  definite  infonna- 
tioQ,  unless  he  delays  the  publication  untU  it  ceases  to  be  of  value 
to  his  readers.  Whatever  view  the  law  may  take,  the  public  sen- 
timent does  not  brand  the  publisher  of  a  newspaper  as  libeller, 
conspirator,  or  villain,  because  the  telegraph  despatches  ixaaa- 
mitted  to  him  from  all  parts  of  the  world,  without  any  knowl- 
edge on  hifi  part  concerning  the  facts,  are  published  in  his  paper, 
in  reliance  upon  the  prudence,  care,  and  honesty  of  those  who 
have  charge  of  the  lines  of  oommuoication,  and  whose  interest  it 
is  to  be  vigilant  and  truthfuL  The  publio  demand  and  expect 
accounts  of  every  important  meeting,  of  every  important  trial, 
and  of  all  the  events  which  have  a  bearing  upon  trade  and  busi- 
ness, or  upon  political  afiairs.  It  is  impossible  that  these  shall 
be  given  in  all  cases  without  matters  being  mentioned  derogatory 
to  individuate ;  and  if  the  question  were  a  new  one  in  the  law,  it 
m^ht  be  worthy  of  inquiry  whether  some  line  of  distinction  could 
not  be  drawn  which  wouhj  protect  the  publisher  when  giving  in 
good  faith  such  items  of  news  as  would  be  proper,  if  true,  to  spread 
before  the  public,  and  which  he  gives  in  the  regular  course  of  hia 

employment,  in  pursuance  of  a  public  demand,  and  with- 
[•  455]    out  any  n^ligence,  aa  they  come  to  him  from  the  •  usual 

and  legitimate  sources,  which  he  has  reason  to  rely 
upon ;  at  the  same  time  leavii^  him  liable  when  he  makes  hia 
columns  the  vehicle  of  private  gossip,  detraction,  and  malice. 

The  question,  however,  ia  not  new,  and  when  the  authorities 
are  examined  it  appears  that  they  have  generally  held  the  pro- 
prietors of  pubhc  journals  to  the  same  rigid  responsibility  with 
all  other  persons  who  publish  what  is  injurious.  If  what  they 
give  as  news  proves  untrue  as  well  as  damaging  to  individuals, 
malice  in  the  publication  is  presumed.  It  is  no  excuse  that  what 
was  published  was  copied  without  comment  from  another  paper,* 

1  HotchklM  V.  Oliphftut,  2  Hill,  610.  italaoient  th»t  Hiey  m  to  copted.  San- 
Even  tbongb  ther  be  preoedwl  tj  the    lord  v.  Bennett,  34  N.  T.  30. 
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or  was  given  m  a  romor  merely,^  or  that  the  source  of  the  inCDnDa- 
tioD  was  stated  as  a  part  of  the  publication,*  or  that  the  pablication 
was  made  in  the  paper  without  the  knowledge  of  the  proprietor,  as 
an  adTertisement  or  otherwise,"  or  that  it  is  a  correct  and 
impartial  account  of  a  public  *  meeting,*  or  that  it  is  the    [*  456] 
speech  of  a  murderer  at  the  gallows,^  or  that  it  has  to 
do  with  the  conduct  of  the  plaintiff  as  a  public  official." 
Critacisms  on  •  works  of  art  and  literary  productions  are    [•  4573 
allowable,  but  they  must  he  &ir  and  temperate,  and  the 
author  himself  maat  not  be  oriticiaed  under  cover  of  a  critioism  of 

1  Wheeler  e.SliIeldt, 3111.846;  Mbkui  mble.    Initemd  of  protecting,  it  would  be 

r.   Huon,  4  N.    H.    110.    See  8t>te  d.  deatroj'ing  the  frcedoin  ol  the  preu.  If  it 

Bntnun,  16  E^  Ann.  IA6 ;  Parker  v.  Ho-  one  tmdentood  tlMI  mu  editor  could  pnb- 

QoMti,  8  B.  Moor.  10;   Sam  v.  Jowcii,  liih  what  be  pleawd  agaiut  candidatM 

14  Wii.  668 ;  Hampton  n.  Wilgon,  4  Der.  lor  office,  withont  being  aniwerable  for 

468 ;    Beanlile;  v.   Bridgman,  17  Iowa,  the  truth  of  inch  pubtieationi.    No  hoo- 

SM;  Hawkin*  o.  LnniideD,  10  Wii.  SfiOj  e*t  man  could  afford  to  be  an  editor,  lod 

Knight  V.  Poller,  39  N.  H.  676;  Carpeo-  no  man  who  had  an;  character  to  loM 

tcr  p.  Bailey,  58  S.  H.  590 ;  Farr  v.  Baa-  would  be  a  candidate  for  office  under  lucb 

CO,  9  Hich.  868;  Sheahan  t>.  C<^ni,  30  a  coaatmction  of  the  law  of  llbeL    Tb« 

111.  326 ;  McDonald  v.  WoodruB,  2  DUL  oolj  aafe  rale  to  adopt  in  inch  caaei  la  to 

344 ;  Bex  c.  Newman,  1  El.  t  Bl.  288.  permit  editon  to  pobliih  what  the;  pleaae 

'  Dole  V.  Lyon,  10  Johns.  447 ;  t.  o.  In  relatioo  to  the  character  and  qoaliflca- 

6  Am.  Dec.  846 ;  Hapea  v.  Weeki,  4  Wend.  Oom  «f  candidate*  for  office,  bnt  holding 

SCQ ;    Inman    r.    Fo*ter,    8   Wend.    002 ;  them  responiible  for  the  truth   of  what 

HolchklM  f.  Oliphant,  2  Bill.  GIO;  Catea  the;  pabliih."    Notwilhitanding  the  do- 

o.  Kellogg.  9  Ind.  GOfl;  Fowler  v.  Chi-  pkmblecooMqnencei  here  predicted  from 

ohetter,  26  Ohio  St.  9;  Ciunmerfbrd  v,  too  great  license  to  the  preM,  it  i*  matter 

McAToy.  16  HI.  811.  oT  dally  obwrTation  that  the  preu,  in  lt« 

*  Andrei  c.  Weill,  T  Jobni.  260 ;  i.  o.  comment*  upon  public  e*enta  and  pnblio 
6  Am.  Dec.  267 ;  Huff  n.  Bemwtl,  4  Sandf.  men,  proceedi  in  all  reipecu  as  though  it 
120;  a.  c,  6  N.  T,  3ST;  Marten  v.  Van  were  privileged;  pubUc  opinion  would 
Schaick,  4Paige,  470;  Commonwealth  o.  not  aanctioa  proaecntloiu  hj  candidate* 
Hicbols,  10  HeL  268.  fbr  oSca  for  poblicationB  amounting  to 

*  Dawion  v.  Duncan,  7  EL  &  Bl.  220.  technical  libeli,  but  which  were  neverthe- 
8ee  Lewii  e.  Few,  6  Johni.  1.  len  pabliihed  without  malice  in  fact;  and 

*  Saodford  v.  Beouett,  24  N.  T.  X.  the  man  who  hai  a  "  character  to  loae  ' 

*  King  B.  Root,  4  Wend.  113;  s.  o.  21  prearali  blmidf  for  the  ioBtagei  of  hi* 
Am.  Dec.  102.  The  action  waa  for  a  libel,  fellow-citjzeos  in  the  full  reliance  that  de- 
pnbliihed  in  the  "New  York  American,"  traction  ty  the  pnbUc  preu  will  be  cor- 
raflecting  npon  Boot,  who  waa  candidate  rected  through  the  lame  initrnmailalit;, 
for  lieutenant-gOTemor.  We  qaote  from  and  that  nnuierited  abaae  will  react  on 
the  opinion  of  the  chancellor:  "It  i*  in-  tlie  public  opinion  In  hi*  fsTor.  Hean- 
aiited  that  thi*  hbel  waa  a  pririleged  time  the  pre**  ii  gradoallj'  becoming 
oommnnication.  If  *o,  the  defendant*  more  jnit,  liberal,  and  dignified  In  ita 
were  under  no  obligation  to  prore  the  dealing*  with  potiltal  opponent!,  and 
troth  of  the  charge,  and  the  party  libelled  Titnperadon  I*  mnch  le**  common,  reek- 
bad  no  right  to  recoTer,  nnleei  he  ettab-  leM,  and  bitter  now  that  it  wai  at  the  b*- 
liahed  malice  in  fact,  or  ihowed  that  the  ginning  of  the  century,  when  TeiMveiion 
«diton  knew  the  charge  to  be  bite.  The  wa*  more  often  reaortad  to  ai  a  remedy, 
affect  of  lacb  a  doctriiw  would  be  deplor- 
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his  voib,  nor  mast  it  be  aasumed  that  becaose  he  seeks  the  favor 
of  the  public  for  hia  productioiia,  he  thereby  makes  his  private 
charactei  and  conduct  public  property.'  For  further  privilege  it 
would  seem  that  publishers  of  news  must  appeal  to  the  protec- 
tion of  public  opinioD,  or  they  must  call  upon  the  legislature  for 
such  modification  of  the  law  as  may  appear  impoitant  to  their  just 
protectioD. 

But  there  is  a  difference  between  the  mere  publication  of  items 
of  news  in  which  the  public  may  take  an  interest,  as  news  merely, 
and  the  discussion  of  matters  whioh  concern  the  public  becaose 
they  are  their  own  affairs.  It  is  one  thing  to  reproduce  in  the  news- 
paper injurious  reports  respecting  individuals,  however  willing 
the  public  may  be  to  hear  them,  and  a  very  different  thing  to 
discuss  the  public  conduct  of  a  high  official.  A  private  individ- 
ual  only  challenges  public  criticism  when  his  conduct  becomes  or 
threatens  to  be  injurious  to  others ;  public  characters  and  public 
institutions  invite  it  at  all  times.  The  distinction  is  palpable,  and 
it  indicates  a  line  of  privilege  whioh  is  by  no  means  unimportant 
to  the  publishers  of  public  journals,  even  when  their  right  is  de- 
termined by  the  same  standard  which  determines  the  right  of  all 
other  persons.  If  they  may  not  publish  news  with  impunity, 
they  may  at  least  discuss  with  freedom  and  boldness  all  matters 
of  public  concern,  because  this  is  the  privilege  of  every  one.  The 
privil^fe  extends  to  matters  of  government  in  all  its  grades  and 
all  its  branches ;  to  the  performance  of  official  duty  by  all  classes 
of  public  officers  and  agents ;  to  the  courts,  the  prisons,  the  re- 
formatories, the  public  charities  and  the  public  schools ;  to  all 
means  of  transportation  and  carriage,  even  when  in  private  hands 
and  management.  But  the  privilege  is  not  limited  to  these ;  bnt 
extends  to  all  schemes,  projects,  enterprises  and  organizations  of  a 
semi-public  nature,  which  invite  the  public  favor,  and  depend  for 
their  success  on  public  confidence.'  The  soundness  of  a  bank  or 
an  insurance  company,  the  humanity  of  the  managers  of  a  private 
asylum,  the  int^ity  of  a  board  of  trade,  the  just  management  of 

'  Bee  Cooper  v.  Stone,  U  Wend.  484 ;  •ennoni,  pnacbed,  but  not  otherwise  pnb- 

Coopttr  V.  Barber,  24  Wend.  106;  Cooper  liahed,  fbnii  ft  proper  lul^eot  forconiiDent 

e.  Greeley,  1  Denin,  847.   Aibi  criticiami  and  crithHim  by   the  public  preM.  Me 

on  public  eniertainmenti,  «e«  Fry  e.  Ben-  Oathertmle  d.  Uiall,  16  M.  A  W.  SIS. 
nett.  6  SHndf.  64,  and  28  N.  T,  824 ;  Dib-         *  See  Crmne  v.  Water*,  D.  S.  Ct  Ct. 

dlo  >.  Swan,  1  Eip.  2Bi  Green  v.  Chap-  XmosO,  J.,  26  Alb.  Law  Joor.  217. 
mm,  4  Bing.  N.  C.  92.    Aa  to  how  &r 
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a  pablie  fair,  are  all  matters  which  directl;  and  immediately 
coDcem  the  interest  of  the  public.  That  interest  can  only  be 
adequately  protected  through  the  liberty  of  public  discusaion, 
and  to  deny  this  would  be  to  offer  impunity  to  fraudulent 
schemes  and  enterprifies.  The  law  invites  such  diiscussion,  be- 
cause  of  the  public  interest  in  it,  and  it  extends  its  protection 
to  all  publications  which  do  not  appear  on  their  face,  and  are 
not  shown  othenrise  to  have  been  inspired  by  malice.  The 
publisher  of  a  newspaper  may  open  his  columns  to  them  ft«ely, 
BO  long  as  they  are  restricted  within  the  limits  of  good  faith, 
not  becanse  he  makes  the  furnishing  of  news  his  business,  bnt 
because  the  discussion  is  the  common  r^ht  and  liberty  of  every 
citizen.^ 

1  The  fallowlnK   eztncU    ore   Diftde  Toogood  v.  BpTrinff,  1  C.  U.  &  R.  181 ; 

from  an  opinion  in  Aikinton  v.  Detroit  Lewii  v.  Lot;,  El.  Bt.  A  El.  637;  Taylor 

Free  Pnm,  46  Ulcb.  S41,  378,  which  wu  e.  Hawklni,  16  <l  B.  806,  331 ;  CUrk  v. 

m  anit  for  libel  in  a  pnblicadon  coDCeruinK  Holynearax,  L.  R.  S  Q.  B.  Div.  2ST ;  Bar- 

what  appeared  to  be  the  diahoneat  bank-  rowi  ■>.  Bell,  7  Gray,  801 ;  Terrj  v.  Fel- 

taptcf  of  B  tnember  of  tlie  Detroit  Board  lowi,  21  La.  Ann.  87fi;  McBee  v.  Fulton, 

of  Tnde.    Aa  the  caae  went  oO  on  an  47  Hd.  403. 

Bnimportant  point,  the  extractf  ara  gfTeo  "The  privilep  in  a  conimnnicatioD 

aa  the  Tiem  of  the  Judge  from  whose  apringt  from  the  fact  that  there  eiiited 

opinion  they  are  taken.  in  the  caae  lome  obligation  or  duty  to 

"  What  it  a  caae  of  prirOege  1  In  apeak  or  publiah  on  the  aubjecL  Soine- 
geoeral  tenna  it  niaj  be  uid  to  be  a  caie  timet  thii  obligation  it  mandator; ;  the 
In  which  the  circnroatancet  rebnt  the  pre-  duty  ia  either  impoaed  by  law,  or  (he  dr- 
aamption  of  legal  malice.  Bj  legal  ma-  cnmitancet  reader  it  lo  far  imperattre 
Uce  ia  meant  no  more  than  the  wrongful  that  the  party  upon  whom  it  retlt  mnit 
Intention  which  the  law  alwayt  pretnmei  inffer  tome  penally  or  loat  unleti  he  rec- 
m»  accompany fng  a  wrongftil  act,  without  ogniaei  and  performt  It  In  inch  csaea 
any  proof  of  malice  in  fact  Waaoa  v.  the  protection  ahonld  be  at  conclntive  aa 
Valter,  11  B.  4  Q.  B.  78, 87.  If  one  tra-  the  duty  it  impermtlTe.  We  have  an  U- 
dnce  another,  whether  knowing  htm  or  InatratioD  in  the  case  of  a  witneti  in 
not,  and  whether  intending  to  do  him  an  court ;  the  law  compeb  liim  to  ttate  what 
Iqiiii7  or  not,  the  law  contidert  it  aa  done  he  knowt  that  ii  relevant  and  competent 
of  aqalice  becanae  it  it  wrongful  and  in-  in  the  controvEny,  and  he  will  not  be 
Untlonal.  It  equally  workt  an  injury  inflered  to  refute  if  he  would.  But  the 
whetlier  iqjory  wat  intended  or  not,  and  conflictt  in  teatimony  gire  abundant  erl- 
tf  there  waa  no  excuie  for  the  tlander,  dence  that  wttneetet  are  frequently  mlt- 
Ibere  ebovkl  be  an  appropriate  remedy,  taken ;  and  if  they  mmt  testify  under  a 
BnNBa^  V.  Proaier,  4  B.  A  C  247,  266.  tetpontlhillty  to  dvll  aniti  for  all  mis- 
Bat  the  pienmption  of  law  may  be  re-  takes  Injurious  to  the  reputation  of  other 
bntted  by  the  drcumttanoet  under  which  penont,  we  thould  enconnter  tneh  evation 
the  defkmatoiy  words  hare  been  uttered  of  proceia  and  tuch  auppreasion  of  the 
or  pvbttsbed ;  and  whenever  thit  It  the  &ctt  aa  would  In  many  casei  make  the 
case  iw  right  of  action  can  arlie,  eren  truth  practically  twattatnable.  In  a  ciTil 
though  the  character  of  the  party  con-  tult  againtt  the  wllnett,  therefore,  the 
cened  may  have  anftered,  onleat  he  It  law  will  not  permit  malice  to  be  alleged 
able  to  abow  that  (here  waa  malice  in  Ikct,  or  shown ;  if  the  witness  tetdf  y  fhltely 
Wawn  p.  Walter,  L.  B.  4  Q.  B.  7S,  87;  with  erU  Intont,  be  may  be  indicted  and 
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The  publisher  of  a  newspaper,  however,  evea  when  reaponsible 
for  all  the  actual  damage  which  a  por^  may  sufEer  in  conseqaenoe 

punlihed  i  bnt  in  a  dTil  niit  wMeh  bring*  cilino  tha  dat7  to  call  tba  attanUan  at 
it  in  quMtion,  hii  evideooe  murt  be  con-  Ui«  public  to  tbe  nulBdminittration  of 
cIiHiTely  preiumed  to  have  been  given  public  afiUn,  or  to  the  mitconduct  of 
under  tlie  ioipiratioii  ot  propw  modTM.  p«bdc  Mrrmnti ;  bst  good  citiCEmMp 
The  lanie  concluiiTa  preiamption  irill  toa;  require  him  to  ipeak,  if  hii  real  mo- 
attend  the  filing  of  the  neceiMr;  plead-  tive  in  doing  w  ii  to  bring  abont  a  refbnn 
inga  and  other  papen  in  a  caote,  and  Hie  of  abnaaa,  or  to  defeat  the  re-election  or 
argumenla  of  conniel,  provided  they  do  re-appointment  of  an  incompetent  (dicer, 
not  wander  from  the  caae  for  the  pnr-  Palmer  n.  Concoid,  48  N.  H.  211,  2IS. 
poeee  of  vltaperation  or  hmrmfOi  impnta-  And  nothing  ia  pltuoer  than  that  to  hold 
tion  upon  character,  condnct,  or  motiTea.  him  to  the  itriet  and  literal  trutii  of  ereix 
Torrer  e.  Field,  10  Vt  353;  Oilbert  t>-  ■tatement,  recital,  and  pouibie  inference 
People,  1  Denio,  41;  Hoar  v.  Wood,  S  would  he  to  inject  tbe  right  to  con- 
Met.  193;  StrauBi  n.  He/er,  48  III.  8S6  j  dition*  making  anj  attempt  at  pnUic 
Johnion  d.  Brown,  IS  W.  Vs.  71.  Bnt  diiCDsaioD  practically  worthlea*.  Lord 
Uiere  are  odier  cuei  in  which  the  priTi-  Ca:i^>btil  haa  weU  ibown  in  Haniioa  p. 
lege  it  onlj  prima  Jatii  ajid  omditioiial ;  Bnah,  6  EL  &  Bl.  344,  and  etpecially  hf 
it  ezisti  M  for  ai  to  rebnt  any  legal  pr«-  hia  icfbrenoe  to  tbe  case*  of  Res  r.  Bailie, 
antnpijon  of  malice,  and  conalitntea  a  21  State  Tiiala,  1,  and  Fainnan  v.  iTea,  S 
prolectioD  nntil  actual  malice  ii  shown.  B.  &  Aid.  042,  that  the  law  cherisfaM  Ihie 
It  ii  therefore  a  privilege  conditioned  on  right,  and  regarda  libetaUj  ita  Mem** 
the  publication  having  been  made  with  for  the  paUio  good,  ao  that  an  honest 
proper  motivea,  but  tli«  proof  of  bad  mo-  mlalake  in  eeekinB  the  proper  remedy 
tivei  —  or,  in  other  worda,  of  malice  in  tbroogh  the  pnbllcatian  will  not  he  tat- 
fact  — muat  be  made  by  tiie  party  who  fered  to  conatitute  a  ground  for  recovery. 
aaaerU  it  Spill  v.  Mania,  L.  R.  4  £x,  Chief  Jnatiea  Parkar  thni  atatea  the  tra« 
232;  SburtleS  v.  Slevena,  61  Vt.  601.  rule  in  State  c.  Bnmham,  S  N.  H.  34,  41 : 
Such  a  case  ia  where  a  voter  pnblicly  "If  the  end  to  be  attained  ia  jaatiflsble; 
critioieea  and  condemna  the  t^aracter  or  as,  if  the  otqect  ii  the  removal  of  an  in- 
conduct  of  a  candidate  for  public  honora ;  competent  officer,  or  to  prevent  the  eleo- 
be  )ia*  a  right  to  do  Uiia,  and  ia  priaa  tion  of  an  nnanitable  penon  to  office,  or, 
Jaa'i  protected  in  hia  critlciam  ;  but  if  it  ia  geDCmlly,  to  give  naefol  inf  ormatian  to 
made  to  appear  that  hia  privilege  ia  used  the  community,  or  to  thoie  who  have  m. 
aa  a  cloak  for  groundleaa  and  maliciona  light  and  ought  to  know,  in  order  that 
aataulta,  the  protection  ceaaea,  becauae  they  may  act  upon  anch  information,  tbe 
tbe  reason  on  which  it  reata  ceaaea.  The  oecaalon  U  lawtnl,  and  the  party  OMjr 
priril^e  ia  the  handmaid  of  good  faith.  ^en  juitify  or  eicnae  the  publication." 
"  In  the  caaea  of  qualified  privilege,  Still  more  comprebenaive  ia  ibe  langpage 
the  daty  to  apeak  or  puhliah  ia  not  Im-  of  the  trial  judge  in  Kelly  d.  Sherlock, 
perative  m  the  aenae  that  a  law  la  violated  L.  R.  1 Q.  B.  686, 68S:  "  Every  man  hM  > 
if  it  ia  not  iccognized ;  it  may  be  a  moral  right  to  diacoaa  matters  of  public  intee- 
oT  aodal  dnty  of  imperftct  obligation,  est  A  clergyman  with  hia  flock,  an  ad- 
Lord  Campbdl,  Ch.  J.  in  Harrison  e.  Bush,  miral  with  his  fleet,  a  general  with  bia 
6  E,  &  B.  844.  Indeed,  moat  casea  of  army,  and  a  judge  with  bia  Jnry  — we 
conditional  privilege  are  caaea  In  which  a  are  all  of  tia  the  anbjects  fbr  pobUc  dieeoe- 
party  may  apeak  or  abatain  at  bia  option ;  lion.  So  also  ia  It  matter  of  public  in- 
and  if  he  speaks,  it  ia  becanae  othera  de-  tereat,  the  ditpnte  between  the  idaintiff 
aire  and  have  a  right  to  receive  infor-  [a  clergyman]  and  hia  organiat,  and  the 
mation  on  tome  subject  which  specially  way  io  whioh  a  church  is  used ;  they  are 
concerns  diem,  or  becauae  in  his  opinion  all  public  mattera,  and  may  be  pnblidy 
some  moral,  tooial,  or  political  obligation  discnaaed.  And  provided  a  man,  whe- 
Jwnands  it    The  law  impoaee  npon  no  iher  In  a  newspaper  or  —  —■-'=-■      - 
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of  injnnoDs  pablioatioDB  in  his  paper,  canDot  properly  be  made 
liable  for  exemplar;  or  viodictive  dam^eB,  if  the  article  com- 

comoMiit  OD  4  matter  of  pablic  interMt,  ahoidd  ban  a  trattworthj'  mayor  or  eon- 
bir  in  too«,  and  tamperate,  altbongb  ha  boiler,  or  police  antharitiM  or  oUm 
mty  eipreM  opiniont  that  70U  ma;  not  public  flwctiaiiRTiee.  Tbe  biuineu  proa- 
agree  with,  that  ii  not  ■  inbject  for  an  peril;  of  a  commercial  city  miut  depend 
action  for  libel;  because  whoever  flili  quite  at  largely  upon  the  honor  and  in- 
a  pnbUe  poaltion  render*  himaelf  open  to  tegrit;  of  iti  commercial  claaiei  at  upon 
pcbltc  diacoaiioD,  and  if  any  part  of  the  character  of  ita  political  miera;  and 
hia  pnNic  acta  li  wrong,  he  mntt  accept  confidence  In  thete  muit  ceate  anleia 
the  attB<±  ai  a  necMur;  though  UDplea»  frand,  when  it  appean,  can  be  publicly 
ant  circnmitance  attaching  to  hii  poai-  rebuked. 

tlon.  In  thii  conntrjF,  ererrthing,  either  "Tbe  defendant  tapnblUher  of  a  daily 
byepeechorwrltinginiaybedlBeiuied  for  Jotmal,  eatabliihed  to  gire  the  facta  of 
tbe  benefit  of  tbe  pablic."  Thii  itrocg  Important  cnrrent  eTentt,  and  to  diacoaa, 
langnage  la  approved  in  Kellj  d.  Ttnlfng,  fbr  the  information  and  instrucifon  of  ita 
L.  R.  1  Q.  B.  099;  and  In  Henwood  v.  readera,  public  affairs.  Thia  case  affM^s 
UarriMin,  L.  R.  T  C.  P.  606, 6SS,  the  prin-  neither  occasion  nor  excuse  for  any  geo- 
ciple  is  declared  to  be  "  a  imiTerta)  one,  eral  diacuaaion  of  the  liberty  of  the  press 
that  the  public coDvenience  is  to  be  pre-  ingivingnews;  whatwaadoneheremigbl 
femd  to  priTste  hiterests,  and  that  com-  have  been  done  by  any  Indiridaal  in  a 
mnaicationa  which  the  Interest*  of  BOCICI7  pamphlet  under  the  same  priTilege  that 
requiiv  to  be  nnfettered  may  fV«ely  be  protecEt  a  newspaper.  Nor  has  the  ftct 
made  by  persons  acting  honestly  without  that  the  liberty  of  the  press  it  frequently 
sctnal  mali(.-e,  notwithstanding  that  they  and  most  grossly  abnaed  any  relerancy 
inTolre  relevant  comraenM  condemnatory  In  thli  eaae ;  we  are  concerned  only  with 
of  indiTidualt."  The  same  principle  Is  the  question  wliecber  the  liberty  ot  pnb- 
fooDd  In  Toogood  v.  Spyring,  1  C.  H.  He  dlsciuaiou  was  abused  in  the  particular 
A  R.  181 ;  Whitely  c.  Adams,  16  C.  B.  case.  The  conductor*  of  the  defendant's 
(a.  a.)  417;  Oott  d.  Pulaifer,  122  Mass,  paper,  in  the  regular  coarae  of  their  busi- 
2S6;  McBee  b.  Fulton,  47  Md.  403;  ness,  had  had  brought  to  their  attention 
8biut)eff  V.  Ste*ens,  61  Vt.  601.  the  (bets  of  a  transaction  which  no  one 
[And  after  recapitulating  the  facta} :  Tenture*  to  defbnd.  This  transaction  in 
"  There  ii  no  room  for  plausible  sug-  lis  direct  consequences  was  calcnlfited  to 
geation  that  these  matlen  were  iMt  of  defraud  annmber  of  petsous  of  conalder- 
publio  concern.  The  Detroit  Board  of  able  sum*  of  money ;  in  its  indirect  con- 
Trade  I*  a  pnUie  Institution,  in  the  sense  sequences  It  was  likely  to  disturb  the 
that  H  challeages  public  confidence  by  prevailing  confidence  in  an  important 
glTing  aasuiance*  that  it  is  composed  of  public  Inatitutlon,  and  to  Injure  the  busl- 
IndiTlduals  whose  business  IntegriQ'  is  ness  reputation  of  the  city.  They  in- 
known  and  ondoabted.  The  pablic  bad  restigated  tbe  case,  and  laid  the  result* 
nason  to  trust  aed  confide  in  Clark,  be-  before  the  public.  No  doubt  they  might 
eanie  he  had  been  accepted  as  a  suitable  have  used  more  carefkilly-guarded  Ian- 
and  proper  member  for  this  body;  and  gnage,  and  avoided  Irritating  head  lines; 
reaaon  <a  found  in  thla  record  for  the  but  in  a  case  of  palpable  ftaud,  which  this 
beHef  that  his  associate*  tnuted  him  be-  aeerned  to  be  and  was,  someEhitig  must 
cause  be  had  won  their  eonfidenoe,  and  be  excused  to  honest  Indignation ;  for  the 
not  because  of  any  actual  responaibillty.  beneficial  enda  to  be  anbaerved  by  public 
It  !■  a*  Important  to  the  city  of  Detroit  dlscnssion  would,  in  large  measure,  be  de- 
that  it  should  hare  an  honorable  and  feated  if  dishonestymnst  be  handled  with 
Imstworthy  board  of  trade — a  board  delica<^and  fraud  apoken  of  with  such 
that  would  reject  and  iponi  asaodatlon  circumspection  and  careftal  and  differen- 
with  MM  known  or  believed  to  be  un-  tial  choice  of  words  as  to  make  it  appear 
reliaMe  and  diahonast— a*  It  i*  that  It  In  the  dUcuawoa  a  matter  of  lndififarenc». 
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pluned  of  was  iQBerted  in  his  paper  without  his  persouitl  knowl- 
edge, and  he  has  been  guilty  of  qo  n^Ugsnee  in  the  selection  of 
^ents,  and  no  personal  misconduct,  and  is  not  shown  h&bitually 
to  make  his  paper  the  vehicle  of  detraction  and  malice.' 

It  u  camplaiDed  thftt  the  paper  followed  be  miooiu.  A  cantioa  in  aArtace  altat 
it!  Snt  publication  with  a  review  of  the  deapotic  methodi  would  be  laaa  otyecllon- 
wholecaae  a  week  after  it  wu  allieUled;  able  tliaa  acantion  in  damage*  after,  in 
batthisKTiew  wa«  qaite  ai  pn^keru  the  good  faith,  the  privilese  had  been  exer- 
flnt  notice.  No  Mttlement  could  relieve  cited.  No  public  diacuiaion  of  important 
the  caie  of  iti  wone  aapecu.  If  Clark  maltsn  Involving  the  conduct  and  mo- 
had  repented  before  he  left  Wlndjor,  and  tive*  of  individual!  could  pouibljr  be  at 
had  followed  hit  money  In  ita  remarkable  the  ume  time  valuable  and  lafe  under 
Jonmej,  by  hack  and  Mil-boat,  on  foot  the  nilea  for  which  Ihe  plaintiff  contanda. 
and  in  carriage,  and  recovered  it  for  the  It  it  a  plantible  luggeation  that  strict 
nie  of  hli  creditors,  lie  ought  itiil  to  have  rulet  irf  retpoutibilitj  are  eiaentlal  to 
been  brought  to  tbe  bar  of  public  opin-  the  protection  of  reputation;  but  it  li 
ion  to  be  dealt  with  for  hit  extraor-  moat  deceptive,  for  every  man  of  corn- 
dinar;  conduct  whereby  a  couiiderabie  tnon  discernment,  who  observei  what  it 
percentage  of  hit  atsett  had  already  taking  place  around  him,  and  what  in- 
been  waited.  Hott  r.  Dawson,  48  Iowa,  fluenoe*  control  pnbllo  opinion,  cannot 
5Si.  The  defbndant't  paper  would  have  fall  to  know  that  reputation  ii  best  pro- 
been  unworthy  of  the  confldence  and  tected  when  tbe  preti  it  free.  Impoae 
support  of  commercial  men  If  ila  con-  shackle*  upon  it  and  the  protection  fail* 
dnclor*  had  that  their  eye*  to  such  a  when  the  need  is  greatest.  Who  would 
traniaction.  If  the  plaintiff  was  not  In  venture  to  eipoie  a  swindler  or  a  black- 
fault,  then  it  was  hit  misfortune  that  It  mailer,  or  to  give  in  detail  the  facts  of  a 
was  impossible  to  deal  with  che  ca*e  with-  bank  failure  or  other  corporate  de&lca- 
out  bringing  him  into  the  discussion.  tion,  if  every  word  and  sentence  mmt  be 
"  The  communication  in  this  case  being  uttered  with  judicial  calmness  and  impar- 
privileged,  and  there  being  in  its  lerrot  no  tiality  as  between  the  swindler  and  hit  vie- 
manifest  abuse  of  the  privilege,  it  was  in-  tinu,  and  every  fact  and  every  inference 
cnmbent  on  the  plaintiff  to  give  tome  evi-  be  justifled  by  unquestionablB  legal  evi- 
dence of  malice  before  be  was  entitled  dence  ]  The  undoubted  truth  is  that 
to  ask  a  verdict  tn  his  &vor :  Taylor  0.  honesty  reap*  the  chief  advantagea  of 
Hawkins,  10  Q.  B.  806, 321 ;  Henwood  e.  free  discussion ;  and  fortunately  it  is 
Harrison,  L.  R.  T  C.  B.  006.  The  case  honetly  also  that  It  least  liable  to  anfler 
therefore  fuled  to  be  made  ont.  If  tnch  sMioui  iqjnry  when  the  diacusaion  inci- 
a  discuiaion  of  a  matter  of  public  Interest  dentally  aSecti  it  uqjustly."  And  tee 
were  prTBia/acw  an  unlawful  act,  and  the  Miner  ^.Detroit  Post  and  Tribune  (Uich.), 
author  wereobligedtojustify  every  state-  13  N.  W,  Bop.  773. 

Dient  by  evidence  of  its  literal  tmth,  the  '  Daily  Pott  Co.  v.  UcArthur,  and  De- 
liberty  of  public  discnetion  would  be  un-  troit  Free  Frest  e.  Same,  16  Uich.  417; 
worthy  of  being  named  as  a  privilege  of  Perret  e.  New  Orleans  Times,  26  La.  Ann. 
value.  It  would  be  better  to  restore  the  170 ;  Scripp*  v.  ReiUy,  36  Mich.  STl ;  Same 
censorship  of  a  despotism  than  to  assume  v.  Same,  38  Mich.  10  j  Evmlng  News  v. 
to  give  a  liberty  which  can  only  be  ac-  TryoD,  42  Uch.  6S9 ;  i.  a.  SB  Am.  Aep. 
cepted  under  a  leapontllnlity  that  it  al-  4G0. 
wayi  threatening,  and  may  at  any  time 
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Publication  (ff  Legitlative  Proeeedtngt. 

Although  debates,  reports,  and  other  proceedings  in  legislative 
bodies  are  privileged,  it  does  not  seem  to  follow  that  the  publica- 
tion of  them  is  alwa/a  equally  privileged.  The  English  decisions 
do  not  place  such  publications  on  any  higher  ground  of  right  than 
any  other  communication  through  the  publio  press.  A  member 
of  Parliament,  it  is  said,  has  a  right  to  publish  his  speech,  but  it 
must  not  be  made  the  vehicle  of  slander  against  any  individual, 
and  if  it  is,  it  is  a  libel.^  And  in  another  case :  "  A 
member  of  [*  the  House  of  Commons]  has  spoken  what  [*  458] 
he  thought  material,  and  what  he  was  at  liberty  to 
speak,  in  his  character  as  a  member  of  that  house.  So  &r  he  was 
privileged ;  but  he  baa  not  stopped  there,  but,  unauthorized  by 
the  house,  has  chosen  to  publish  an  account  of  that  speech,  in 
what  he  has  pleased  to  call  a  more  corrected  form,  and  in  that 
publication  has  thrown  out  reflections  injurious  to  the  character 
of  an  individual."  And  he  was  convicted  and  fined  for  the 
Ubel.« 

The  circumstance  Uiat  the  publication  was  unauthorized  by  the 
house  was  alluded  to  in  this  opinion,  but  the  rule  of  law  would 
seem  to  be  unaffected  by  it,  since  it  was  afterwards  held  that  an 
order  of  the  house  directing  a  report  made  to  it  to  be  published 
did  not  constitute  any  protection  to  the  official  printer,  who  had 
published  it  in  the  r^ular  course  of  his  duty,  in  compliance  with 
such  order.  All  Ihe  power  of  the  house  was  not  sufficient  to  pro- 
tect ita  printer  in  obejdng  the  order  to  make  this  publication ; 
and  a  statute  was  therefore  passed  to  protect  in  the  future  per- 
sons publishing  parliamentary  reports,  votes,  or  other  proceedings, 
by  order  of  either  house.' 

■  Rex  V.  Lord  AUngton,  1  Eip.  2S0.  oneti  In  Newgate,  wu  dncribed  h  ob- 

*  Hex  p.  Creerey,  1  M.  ft  8.  2T3,  278.  Kene  knd  Indecent.     8tockd«le  broDght 

*  Stat.  8  aod  4  Tictorik,  p.  9.  The  anRcUonag^nit thepnDtenfarlibel,and 
i!«**  wBi  that  of  Stockdale  tr.  EanMrd,  recoTered  jndgment.  Lord  Dennuot,  pro- 
Terj  fuUy  reported  In  9  Ad.  &  EI.  1.  See  lidiog  on  the  trial,  amid  that "  the  fcct  of 
alto  II  Ad.  ft  £1.  263.  The  HcHra.  Han-  the  Eouie  of  Commoni  haring  directed 
»ard  were  printera  to  the  Hoiue  of  Com-  MeHn.  Hansard  to  pnbllth  all  their  par- 
moni,  and  had  printed  by  order  of  that  liamentary  report*  1b  no  jnatiflntion  for 
howe  the  r«port  ot  the  iotpectora  of  theiii,or  fbraaybookaetler  who  pnblUhM 
pritona,  in  which  a  book,  poblUbed  b;  an;  parliamentaiy  report  eont^ning  a 
Siockdsle,  and  fonnd  among  th«  piii-  libel  agaliMt  any  man."    Hm  bonM  m- 
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[*  459]  *  It  has  been  iatimated,  bowever,  that  what  a  rapre- 
aeatative  is  privOeged  to  address  to  the  house  of  which 
he  is  a  member,  he  is  also  privileged  to  address  to  his  constituents ; 
and  that  the  bona  fide  publication  for  that  purpose  of  his  speech 
in  the  house  is  protected.'  And  the  practice  in  this 
[•  460]  country  appears  to  proceed  on  *  this  idea ;  the  speeches 
and  proceedings  in  Congress  being  fully  reported  by 
the  press,  and  the  exemption  of  the  member  from  being  called 
to  account  for  his  speech  being  apparently  supposed  to  ex- 
tend to  its  publication  abo.  When  complete  publidty  is  thus 
practised,  perhaps  every  speech  published  should  be  regarded 
as  addressed  bona  fide  by  the  repreaentative,  not  only  to  the 
house,  but  also  to  his  constituents.  But  whether  that  view  be 
taken  or  not,  if  publication  is  provided  for  by  law,  as  in  the 
case  of  Congressional  debates,  the  publishing  must  be  considered 
as  privileged. 

■enled  thi*  opinion  and  reiolTed,  "th«t  proper  tnd  dlgnffled  mcNie  of  relievinK 

the  powH'  of  pabliihing  lach  of  It*  re-  the  dUBoultT-  bj  ibe  puiage  of  m.  statata 

poru,  vote*,  u)d  proceedingi  u  it  iball  Buldog  such  pnblicatioiu  prJTileged  for 

deem  noceturj  or  cooduciTe  to  the  pnb-  the  future  irai  adopted.     For  an  account 

lie  iniere«(i  is  an  sMeotial  iecideat  to  the  of  thii  controrenj,  in  addition  ts  what 

coBititutloiial  foncEioii*   of    Parlianien^  appear*  in  the  law  Kporta,  aee  Jia^,  law 

more  eipeciatlj  of  thi*  hoiue  •■  the  rep-  aod  Practice  of  Parliament,  166-159,  2d 

reaentatiTe   portion   of   it"    lliey  also  ed. ;  Maj,  Conatitntiona]  Hi*tory,  c.  7.    A 

reaolred  that  for  an;  per«on  to  iutitute  «  ewe  In  tome  reepacti  limilar  to  that  of 

*ait  in  order  to  call  iti  privilege*  in  quei-  Slo<±dale  v.  Haniard  i*  that  at  Popbam 

tioQ,  or  for  anj  court  to  decide   upon  v.  Ptckbum,  7  HurL  &  Nor.  891.    The 

matter*    of    prlrilege    iDcoDn*lent  with  defendant,  tbe  proprietor  of  a  nevqiaper, 

the  determination  of  tUbei  bonae,  wa*  a  wai  sued  for  pnbliihing  a  report  made  by 

breach  of  prlriiege.    Stockdale,  however,  a  medical  officer  of  health  to  ■  vetOj 

bronght  other  action*,  and  again  recoT-  t>oard,  fn  panoanoe  of  the  statute,  and 

ered.     Wben  he  loaght  to  enforce  tbsM  which  refieoted  •ererdy  npon  tbe  cai>- 

judgment*  by  execution*,  hi*  aolicitor  and  duct  of  tlie  plaintiff.    The  publication 

himself  were  proceeded  agaiuat  for  con-  wa*  made  without  any  comment,  and  m 

tempt   of   the    honae,   and    impri*oned.  a  part  of  the  proceeding*  of  tbe  Testry 

White  In  prison  Stockdale  commenced  a  board.    It  wm  held  not  to  be  priTtleged, 

fnrthersnit    The  aherifis,  who  had  been  notwlth*tanding  the  statnle  prorided  for 

ordered  by  tbe  Honse  of  Common*  to  the  publication  of  tiM  report  by  the  rea- 

restore  tlie  money  which  they  bad  col-  try  board,  — which,  howerar,  bad  not  yet 

tected,   were,  on  the  other  hand,  com-  been  made. 

pelled  by  attachment*  from  the  Queen'*        1  Ijtcb  of  Chief  Justices,  by  Loid 

Bench  to  pay  it  over  to  Stockdale.    In  Campbell,  VoL  IIX  p.  107;  DstIkhi  v. 

thi*   complicated   «Ute    of   affair*,   the  Duncan,  7  EL  &  BL  220, 233. 
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2^  JuTji  a»  Judge»  of  the  Law. 

In  a  considerable  number  of  the  State  constitutioiis  it  is  pro- 
vided that,  in  proseoutionB  for  libel,  the  jury  shall  have  a  right  to 
determine  the  law  and  the  fact.  In  some  it  is  added,  **  as  in  other 
cases  ;"  in  others,  "  under  the  direction  of  the  court."  For  the 
necessity  of  these  provisions  we  must  recur  to  the  rulings  of 
the  English  judges  in  the  latter  half  of  the  last  centuiy,  and  the 
memorable  contests  in  the  courts  and  in  Parliament,  resulting  at 
last  in  the  passage  of  Mr.  Fox'e  Libel  Act,  deolaratoiy  of  the 
rights  of  juries  in  prosecutions  for  libel. 

In  the  year  1770,  Woodfall,  the  printer  of  the  "  Morning  Ad- 
Tertiser,"  was  tried  before  Lord  Mant^ld  for  having  published  in 
his  paper  what  was  alleged  to  be  a  libel  on  the  king ;  and  his 
lordship  told  the  jury  that  all  they  had  to  consider  was,  whether 
the  defendant  had  published  the  paper  set  out  in  the  information, 
and  whether  the  iunuendos,  imputing  a  particular  meaning  to 

particular  words,  were  tioie,  aa  that  "the  K "  meant  his 

Majesty  King  Geoi^e  III. ;  but  that  they  were  not  to  consider 
whether  the  publication  was,  as  alleged  in  the  information,  false 
and  malicious,  those  being  mere  formal  words  ;  and  that  whether 
Uie  letter  was  libellous  or  innocent  was  a  pure  question  of  law, 
upon  which  the  opinion  of  the  court  might  be  taken  by  a  demurrer, 
or  a  motion  in  arrest  of  judgment.  His  charge  obviously  required 
the  jury,  if  satisfied  the  publication  was  made,  and  had  the  mean- 
ing attributed  to  it,  to  render  a  verdict  of  guilty,  whether  they 
believed  the  publication  folse  and  malicious  or  not;  in  other 
words,  to  convict  the  party  of  guilt,  notwithstanding  they  might 
believe  the  essential  element  of  criminality  to  be  wanting.  The 
jury,  dissatisfied  with  these  instructions,  and  unwilling 
to  make  their  verdict  cover  •  matters  upon  which  they  [•  461] 
were  not  at  Hberty  to  exercise  their  judgment,  returned 
a  verdict  of  "guilty  of  printing  and  publishing  only"  but  this 
the  court  afterwards  rejected  as  ambiguous,  and  ordered  a  new 
trial.> 

In  Miller's  case,  which  was  tried  the  same  year,  Lord  Mantfield 

instmoted  the  jury  as  follows:  '*The  direction  I  am  going  to 

■  ao  sute  TriKb,  acs. 


by  Google 


670  COMSTITUTIOttAL  UlUTATIONS.  [OH.  ZIL 

give  you  is  with  a  full  con-viotioii  and  confidence  that  it  ia  the 
language  of  the  law."  "  If  you  by  your  verdict  find  the  defend- 
ant not  guilty,  the  fact  established  by  that  verdict  is,  he  did  not 
publish  a  paper  of  that  meaning ;  that  &ot  ia  established,  and 
there  is  an  end  of  the  prosecution.  You  are  to  try  that  fact,  be- 
cause your  verdict  establishes  that  fact,  that  he  did  not  publish  it 
If  you  find  that,  accordiag  to  your  judgment,  your  verdict  is  final, 
and  if  you  find  it  otherwise  it  is  between  Crod  and  your  con- 
sciences,  for  that  is  the  basis  upon  which  all  verdicts  ought  to  be 
founded ;  then  the  fact  finally  established  by  your  verdict,  if  you 
find  him  guilty,  is,  that  he  printed  and  published  a  paper  of  the 
tenor  and  of  the  meaning  set  forth  in  the  information ;  that  is 
the  only  fact  finally  established  by  your  verdict ;  and  whatever 
fact  is  finally  established  never  can  be  controverted  in  any  shape 
whatsoever.  But  you  do  not  by  that  verdict  give  an  opinion,  or 
establish  whether  it  is  or  not  lawful  to  print  or  publish  a  paper  of 
the  tenor  and  meaning  in  the  information ;  for,  supposing  the 
defendant  is  found  guilty,  and  the  paper  is  such  a  paper  as  by 
the  law  of  the  land  may  be  printed  and  published,  the  defendaut 
has  a  right  to  have  judgment  respited,  and  to  have  it  carried  to 
the  highest  court  of  judicature." ' 

Whether  these  instructions  were  really  in  accordance  with  the 
law  of  England,  it  would  be  of  little  importance  now  to  inquire. 
They  were  assailed  as  not  only  destructive  to  the  liberty  of  the 
press,  but  as  taking  from  the  jury  that  right  to  cover  by  their 
verdict  all  the  matter  charged  and  constituting  the  alleged  of- 
fence, as  it  was  conceded  was  their  right  in  all  other  cases.  In 
no  other  case  could  the  jury  be  required  to  find  a  criminal  intent 
which  they  did  not  believe  to  exist.  In  the  House  of  Lords 
they  were  assailed  by  Lord  Chatham;  and  Lord  Camden,  the 
Chief  Justice  of  the  Common  Pleaa,  in  direct  contradiction  to 
Lord  Mamfield,  declared  his  instructions  not  to  be  the 
[*  462]  law  of  England.  •  Nevertheless,  with  the  judges,  gen- 
erally the  view  of  Lord  Mantfield  prevailed,  and  it  con- 
tinued to  he  enforced  for  more  than  twenty  years,  so  far  as  juries 
would  suffer  themselves  to  be  controlled  by  the  directions  of  the 
courts. 

1  20  State  T^iltl^  8T0,  891.    For  nn    aee  The  Fonim,  b;  Dsrid  Paul  Brawn, 
accDiint  of  the  ntiiiag  of  the  ■■me  qiiM-    Vol.  L  p.  380. 
tion  in  PeoniflTMiU,  m  eulj  mt  190S, 
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The  act  kLowu  as  Mr.  Fox's  Libel  Act  was  passed  in  1792, 
agaiDst  the  protest  of  Lord  Thurtov  and  five  other  lords,  vho 
predicted  from  it  "  (he  confusion  and  destruction  of  the  law  of 
England."  It  was  entitled  "  An  act  to  remove  doubts  respect- 
ing the  functions  of  juries  in  cases  of  libel,"  and  it  declared  and 
enacted  that  the  jury  might  give  a  general  verdict  of  guilty  or 
not  guilty,  upon  the  whole  matter  put  in  issue  upon  the  lodiot- 
meat  or  information,  and  should  not  be  required  or  directed  by 
the  court  or  judge  before  whom  it  should  be  tried  to  find  the  de- 
fendant guilty,  merely  on  the  proof  of  the  publication  of  the 
paper  chained  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same 
in  the  indictment  or  information :  Provided,  that  on  every  such 
trial  the  court  or  judge  before  whom  it  should  be  tried  should, 
according  to  their  discretion,  give  their  opinion  and  direction  to 
the  jury  on  the  matter  in  issue,  in  like  manner  as  in  other  crim- 
inal cases :  Provided  altOt  that  nothing  therein  contained  should 
prevent  the  jury  from  flndi:^  a  special  verdict  in  their  discretion, 
as  in  oUier  criminal  cases :  Provided  alto,  that  in  case  the  jury 
should  find  the  defendant  guilty,  he  might  move  in  arrest  of 
judgment  on  such  ground  and  in  such  manner  as  by  law  he  might 
have  done  before  the  passing  of  the  act. 

Whether  this  statute  made  the  jury  the  rightful  judges  of  the 
law  as  well  as  of  the  facts  in  libel  cases,  or  whether,  on  the  other 
hand,  it  only  placed  these  cases  on  the  same  footing  as  other 
criminal  prosecutions,  leaving  it  the  duty  of  the  jury  to  accept 
and  follow  the  instructions  of  the  judge  upon  the  criminal  char- 
acter of  the  publication,  are  questions  upon  which  there  are  stdll 
differences  of  opinion.  Its  friends  have  placed  the  former  con- 
struction upon  it,  while  others  adopt  the  opposite  view.^ 

In  the  United  States  die  disposition  of  the  early  judges  was  to 
adopt  the  view  of  Lord  Marufield  as  a  correct  exposition  of  the 
respective  functions  of  court  and  jury  in  cases  of  libel ;  and  on 
the  memorable  trial  of  Callendar^  which  led  to  the  impeachment 
of  Judge  Chate,  of  the  United  States  Supreme  Court, 
the  right  of  the  *  jury  to  judge  of  the  law  was  the  point  [*  463] 
in  dispute  upon  which  that  judge  first  delivered  his  opin- 
ion, and  afterwards  invited  ailment.  The  charge  there  was  of 
libel  upon  President  Adams,  and  it  was  prosecuted  under  the  Sedi- 

>  Coiapkn  SonjOi  on  Trial  hj  Jar;,  c.  12,  oitli  May'i  Constilutionil  Hialon'  of 
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tion  Law,  so  called,  whicli  expressly  provided  that  the  jury  should 
tMve  the  right  to  detemuDe  the  law  sad  the  fact,  under  the  di- 
rection of  the  court,  as  ia  other  cases.  The  defence  insisted  that 
the  Sedition  Law  was  unconstitational  and  void,  and  proposed  to 
ai^uo  that  question  to  ^e  jury,  but  were  stopped  by  the  court. 
The  question  of  the  constitutioDality  of  a  statute,  it  was  said  by 
Judge  Oha»e,  was  a  judicial  question,  and  could  only  be  passed 
upon  by  the  court ;  the  jury  might  determine  the  law  aj^cable 
to  the  case  under  the  statute,  bnt  they  could  not  inquire  into  the 
validity  of  the  statute  by  which  that  right  was  given.' 

Whatever  may  be  the  true  import  of  Mr.  Fox's  Libel  Act,  it 
would  seem  clear  that  a  constitutional  provision  which  allows  the 
jury  to  determine  the  law,  refers  the  questioos  of  law  to  them  ton 
their  rightful  decision.  Wherever  such  provisions  exist,  the  juiy, 
we  thiok,  are  the  judges  of  the  law ;  and  the  argument  of  coun- 
sel upon  it  is  rightfully  addressed  to  both  the  court  and  the  jury. 
Mor  oan  the  distinction  be  maintained  which  was  taken  by  Judge 
Chaae,  and  which  forbids  the  jury  considering  questions  fifEeot- 
ing  the  constitutional  validity  of  statutes.  When  the  question 
before  tliem  is,  what  is  the  law  of  the  case,  the  highest  and  para- 
mount law  of  the  case  cannot  be  shut  from  view.  Neverthe- 
less, we  conceive  it  to  be  proper,  and  indeed  the  duty  of  the 
judge,  to  instruct  the  jury  upon  the  law  in  t^ese  cases,  and  it  is 
to  be  expected  that  they  will  generally  adopt  and  follow  his 
opinion. 

Where,  however,  the  constitution  provides  Uiat  they  sbaU  be 
judges  of  the  law  "  as  in  other  cases,"  or  may  determine  the  law 
and  the  fact  *'  under  the  direction  of  the  court,"  we  must  per- 
haps conclude  that  the  intention  has  been  simply  to  put  libel 
cases  on  the  same  footii^  with  any  other  criminal  prosecutions,* 

1  Wharton's  State  TrUli,  688.  IJ  a  li^t  to  be  exerdted  onlj  under  the 

■  "B7  the  last  cliMue  ol  the  tilth  lec-  direction  of  the  court ;    and  if  the/  go 

thMi  of  the  eighth  article  of  the  ConaUtn.  uide  from  that  directioD  and  determine 

lion  of  thii  State,  it  ii  declared  that, 'in  the  law  incorrectly,  they   depart   ttom 

bU  lodlctmente  for  libela  the  jury  shall  their  duty,  aod  commita  public  wrong; 

have  the  right  to  determine  the  law  and  and  thit  in  criminal  aa  well  a*  in  dvil 

the  fact!  under  the  direction  of  the  court  caaee."    Montgomery  c.  State,  11  Ohio, 

a*  in  other  ca«e«.'    It  would  lecni  from  424,  427.    See  also  Stale  c.  Alleo,  1  He 

thlathattheftaroersofoiirBiltof  RightB  Cord,  626;   State  0.  Jay,  84  N.  J.  368, 

did  not  Ima{(fne  that  juriei  were  right-  870. 

fully  judgei  of  law  and  fact  in  criminal  The  Conititation  of  Penn^yWania  de- 

ca«e),  independently  of  the  direotioni  of  darei  that  "in  all  indictmeDta  for  lib«li 

oourta.    Tbeli  right  to  judge  of  (ha  law  the  jury  ahall  hare  a  right  to  datvmiiiM 
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ftod  that  the  joiy  will  be  expected  to  receive  the  law  £rom  the 
court.  • 


•  "  Oood  Motivet  and  JuMifiabU  Bnda."  [•  464] 

In  civil  suits  to  recover  dam^es  for  slander  or  libel,  the  truth 
is  generally  a  complete  defence,  if  pleaded  and  established.^  In 
criminal  prosecutions  it  was  formerlj  not  so.    The  basis  of  the 

proseontion  being  that  the  libel  was  likely  to  disturb  the  peace 
and  order  of  society,  that  liability  was  supposed  to  be  all  the 
greater  if  the  injurious  charges  were  true,  aa  a  man  would  be 

more  likely  to  oonunit  a  breach  of  the  peace  when  the  matters 

tha  law  ind  the  belt,  unilsr  th«  direcHon  founded  UU  within  that  deflnitioD.    Fol- 

of  the  court,  u  in  other  cases."    In  Fit-  kard'i  Stark.  202 ;  Baylii  f.  Lawrence,  11 

tock  e.  O'Neill,  es  Penn.  St  266;   s.  c.  A.  ft  E.  920;  ParmilerD.  CoopUnd,6  M. 

8  Am.   Rep.   M4,   SJummod,  J.,  tafi:  &W.  106;  Campbell  v.  Spottiswoode.S  B. 

"Thtre  can   be  no  donbt  that  both  in  &.  3. 781 ;  Cox  v.  Lee,  I..  R.  4  Exch.  281. 

criminal  and  civil  caiee  the  court  may  Theie  cases  were  followed  in  Sbattnck 

ezprem  to  tbe  jurj*  their  opinion  m  to  e.  Allen,  4  Gray,  640.    Yet  it  is  dearly 

whetiier  the  publication  is  libellous.     The  held  that  a  verdict  fbr  the  defendant  upon 

difference  is  that  in  criminal  cases  thej  that  issue  will  be  set  aside,  and  a  new 

are  not  bound  to  do  so,  and  if  they  do,  trial  granted.    Hakewell  v.  Ingram,  28 

Uleir  opinion  is  not  binding  on  &e  Jurj,  Eng.  I^w  A  Eq.  4IS.     '  Though  in  crim- 

who  may  give  a  general  verdict  in  oppo-  Inal  proceedings  for  libel,'  says  Jamu,  Ch. 

•ition  toil;  and  if  that  verdict  is  for  the  J,,   'there  may  be  no  review.   In  civil 

defendant,  a  new  trial  cannot  be  granted  matters  there  are  caaes  in  which  verdlcia 

against  hit  consent.    As  our  declaration  for  the  detendant  are  set  aside  upon  the 

of  right*  rocdDClly  expresses  it,  the  jury  gronnd  that  the  matter  wai  a  libel,  thoagh 

have  the  right  to  determine  the  law  and  the  jury  found  it  wm  not.'    This  must 

tbe  facts  in  indictments  tbr  libel  aa  in  be  conceded  to  be  an  anomaly;   and  it 

Other  cases.    But  in  dvil  cases  the  judge  will  be  best  to  avoid  a  practice  which 

la  bonnd  toinstractlhejuryas  to  wlietber  leads  to  such  a  result.     The  law.  indeed, 

tlM  publication  is  libellous,  supposing  the  may  be  considered  a«  settled  in  this  Stato 

ionnendoes  to  be  tme ;   and  if  that  in-  by  long  practice,  never  qaeslioned,  hot 

tlmcUon  is  disregarded,  the  verdict  will  incidentally   confirmed   in   McConkle   b. 

be  set  aside  as  contrary  to  law.    In  Eng-  Bions,  6  Binn.  310 ;  and  Hays  c.  Brierly, 

land,thecourtshaTerecentlydiaregarded,  4  Watts,  892.    It  was  held  in  the  case 

to  tome  extent,  this  plain  distinction  be-  last  cited  that  where  words  of  a  dobloos 

iween  criminal  and  civil  proceedings.    It  Import  are  used,  tbe  plaintiff  has  a  right 

appean  to  be  put  upon  the  ground  that  to  aver  their  meaning  by  imumdb,  and 

Mr.  Tox's  act,  though  limited  in  termi  to  the  truth  of  snch  innvmdo  is  for  the  jury. 

indictmentsaodinformationSiWasdeclaia-  In  New  Toi^  since  the  recent  English 

toiyof  thelawinallcatesof  libel;  npoD  eases,  the  question  has  been  ably  dii- 

wbat  principle  of  construction,  however,  ousaed  and  fnlly  considered  in  Snyder  n. 

it  u  not  very  easy  to  understand.    It  is  Andrews,  6  Barb.  48 ;  Green  u.  Teltalr, 

there  tiie  approved  practice  for  the  judge  20  Barb.  11 ;   Hunt  v.  Bennett,  19  S.  T. 

in  civil  actions,  alter  explaining  to  the  ITS;  and  the  law  established  on  its  old 

Jmy  tbe   legal  definition  of  a  libel,  to  fonndalions." 

leave  to  them  tbe  qneition  whether  tbe  *  Fosi  e.  Hildreth,  10  Allen,  76.    See 

pvblhauioii  upon  which  the  actioii   U  oat*,  p.  *4fifi. 
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alleged  ^tunst  bim  were  true  than  if  they  were  false,  id  which 
Jatter  case  he  might,  perhaps,  afford  to  treat  them  with  coDtempt' 
Hence  arose  the  common  maxim,  "  The  greater  the  trath,  the 
greater  the  libel,"  which  subjected  tJie  law  on  this  subject  to  a 
great  deal  of  ridicule  and  contempt.  The  conetitutioiuil  provi- 
sions  we  have  quoted  generally  make  the  truth  a  defence  if  pub- 
lisbed  with  good  motives  and  for  justifiable  ends.  Precisely  what 
showing  shttll  establish  good  motives  and  justifiable  occasion  must 
be  settled  by  future  decisions.  In  one  case  the  suggestion  was 
thrown  out  that  proof  of  the  truth  of  the  charge  alone  might  be 
suEGcient,*  but  this  was  not  an  authoritative  decision,  and  it  could 
not  be  trne  in  any  case  where  the  matter  published  was  not  fit  to 
be  spread  before  tbe  public,  whether  true  or  &l9e.  It  must  be 
held,  we  think,  that  where  the  defendant  justifies  in  a  criminal 
prosecution,  tbe  burden  is  upon  him  to  prove,  not  only  tbe  truth 
of  the  charge,  but  also  tbe  "good  motives  and  justifiable  ends  "  of 
the  publication.  These  might  appear  from  the  very  character 
of  tbe  publication  itself,  if  it  was  true  ;  aa  where  it  exhibited  the 

misconduct  or  unfitness  of  a  candidate  for  public  ofiSce  ; 
[*  465]    but  where  it  related  to  a  *  person  in  private  life,  and 

who  was  himself  taking  no  such  action  as  should  put  his 
character  in  issue  before  the  public,  some  further  showing  would 
generally  be  requisite  after  the  truth  had  been  proved.' 

■  State  v.  Lehre,  2  Brev.  446 ;  a.  o.  4  tnj  other  pnipow."  Dnncui  v.  Thwkltet, 

Am.  Dec.  GM.  S  B.&C.  660,589.   See  Hoor«  v.  Stephen- 

*  Charge  of  Jndge  SW(*  to  the  Jnry  Id  lOii,  27  Conn.  14. 
King  V.  Root,  4  Wend.  121  :  "  Should  the  *  In  Commonwealth  v.  Bonner,  9  Met. 
■cope  of  proofs  and  circnmaUncn  lead  410,  the  defendant  vai  indicted  for  a 
jou  to  beliera  the  defendaata  had  no  libel  on  one  OUrer  Brown,  in  the  fol- 
good  end  In  contempla^on,  that  they  lowing  word*:  "Howe»er,  there  were 
were  jnaligated  to  theae  charge*  »olely  a  few  who,  according  to  the  old  toper'a 
to  avenge  penonal  and  political  reaent-  dlcUonaiy,  were  dnicik ;  jea,  in  all  con- 
ment*  againit  the  plaintiS,  gtill,  if  they  idence,  drank  m  a  dninken  man;  and 
have  *atiBfiictorily  shown  the  charge*  to  who  and  which  of  you  dHperadoe*  of 
be  tra«,  they  mn*t  be  acquitted  of  all  Da-  the  town  got  them  lo  1  Wat  it  yon 
blllty  to  damages  in  a  prixaie  action  on  whoso  groggery  waa  open,  and  the  rat 
accotiat  of  the  publication.  Indeed,  if  aoop  measured  out  at  your  bar  to  drunk- 
good  moUre*  and  jnidflable  cud*  mn»t  ard«,  while  a  daughter  Uy  a  coipae  in 
be  ibown,  they  might  well  I>e  implied  yonr  house,  and  even  on  the  day  she  waa 
from  the  eitabllshment  of  the  Imth  of  a  laid  in  lier  cold  and  silent  grave,  a  ricHm 
charge,  for  the  like  reason  that  malice  is  of  God's  chastening  rod  npon  your  guilty 
Inferred  tmra  It*  faliity."  HaUce,  It  is  anmkard-maouftctnriog  head  •  Was  it 
said  by  Abbatt,  Ch,  J.,  Ii  alleged  In  the  de-  you  who  refused  to  close  your  dmnkuy 
claratton  "  rather  to  exclude  the  lappost-  on  Ott  day  that  your  a^  father  waa 
tton  that  the  pnhllcallon  may  hare  been  laid  in  the  narrow  house  appointed  fbr 
made  on  wnne  innocent  oceaalon  than  for  aU  Oie  Urlng,  and  whidi  mn*t  M«  long 
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receive  your  recreant  carcaii !  We  uk  atttr  the  pnbliCKtion  had  been  ihown  to 
■gain,  Wm  it  you  T  Wu  It  yon !  "  On  have  b«en  made  bj  the  defendant,  and 
th«  trial  ilie  defendant  introduced  evt-  to  be  libellous  and  nialiciona,  the  bnrden 
denoe  to  prove,  and  contended  that  he  wai  on  the  defendant,  not  only  to  prove 
did  prove,  all  the  facta  alleged  in  hit  pnb-  the  tnitb  of  the  matter  charged  ai  libel- 
llcation.  The  conrt  charged  the  jury  lorn,  but  likewive  that  it  was  publithed 
that  the  burden  wai  upon  the  defendant  with  good  motive*  and  tor  juatiflabU 
to  thow  that  the  matter  charged  to  be  endi.  We  are  alio  aatiifled  that  the 
libetloni  waa  poblithed  with  good  mo-  judge  wa*  right  In  hii  description  or 
ti*ea  and  fur  jnitlflable  ends ;  that  mal-  definition  of  legal  malice,  that  it  ii  not 
Ice  i«  the  wilful  doing  of  an  unlawful  act,  malice  In  Iti  popular  aense ;  viz.,  that  of 
and  doe*  not  neceaiarily  Jmpljr  pertonal  hatred  and  ill-will  to  the  part;  libelled. 
Ill-will  toward*  the  peraon  libelled.  The  bat  an  act  done  wilfully,  unlawfulij,  and 
defendant  excepted  (o  the  ruling  of  the  in  violatiot)  of  the  juit  right*  of  another." 
court  a*  applied  to  the  ttcu  proved,  cod-  And  yet  It  would  *eem  a*  if,  conceding 
tending  that,  having  proved  the  truth  of  the  tact*  pnbliihed  to  be  true,  the  juij 
all  the  facta  alleged  In  the  libel,  and  the  ought  to  have  found  the  occaaion  a  propM 
publication  being  In  reference  to  an  llle-  one  for  correcting  anoh  indecent  conduct 
gal  trafflc,  a  pnldic  nuitance,  the  jury  by  public  expoiure.  See  flirther  on  thlt 
ahould  have  been  initructed  that  it  wa*  aubiect,  Begina  v.  Newman,  1  El.  &  BL 
incumbent  on  the  goveniment  to  ahow  208  and  668 ;  a.  o.  IS  Eng.  L.  &  £q,  118 ; 
that  defendanf*  motive*  were  mallcloua,  Barthelemy  f.  People,  2  HiU,  246 ;  Sute 
in  tlie  popular  lenw  of  the  word,  ■*  re-  e.  White,  7  Ired.  1B0;  Stale  e.  Bumham, 
■pecta  uld  Brown.  By  the  court,  Shav,  0  N.  H.  34;  Cole  d.  Wilmn,  18  B.  Monr. 
Ch.  J. :  "  The  court  are  of  opinion  that  212 ;  Hagan  n.  Hendry,  18  Md.  177 ;  Brad- 
the  charge  of  the  judge  of  the  Common  ley  v.  Heath,  12  Pick.  IBS ;  a.  o.  23  Am. 
Plea*  waa  itrictty  correct.  If  tlie  pub-  Dec.  418;  Snydern.  Folton,  84  Hd.  128; 
llcation  be  libelloti*.  that  Ii,  be  (uch  a*  to  a.  c.  6  Am.  Bep.  614 ;  CommoDweallh  v. 
bring  the  peruin  hbelled  Into  hatred,  con-  Snelling,  16  Pick.  SS7.  The  fact  that  the 
tempt,  and  ridicule  amongat  the  people,  publication  b  copied  from  another  lonrce 
malice  1*  preaomed  f^m  the  injurious  it  clearly  no  protection,  if  it  i*  not  trne  In 
act.  But  by  Rev.  Stat.  c.  1S8,  f  6,  'in  fact.  Begina  s.  Newman,  vii  np.  Com- 
•very  proaecution  for  writing  orpubliab-  pare  Sannder*  v.  Hill*,6  BIog.213;  Cree- 
faig  a  libel,  the  defendant  may  give  in  vy  v.  Carr,  7  C.  &  P.  04;  Bulling*  t. 
evidence.  In  hi*  defence  upon  the  trial,  Shakeapeore,  46  Hich.  40S.  Neitlier  aro 
the  tmlh  of  the  matter  contained  in  the  the  motive*  or  good  ciiaracter  of  the  de- 
publication  charged  a*  llbelloa*  :  pro-  fendant.if  he  ha*  publiihed  libelloa*  mat- 
Tided,  that  inch  evidence  shall  not  be  ter  which  i*  f»lie.  Barthelemy  i>.  People, 
deemed  a  (uffldent  jnitillcation,  unleat  3  Hill,  248j  Commonwealth  e.  gnelling. 
It  *h*II  be  flirther  made  to  appear,  on  15  Pick.  B37 ;  WiUon  v.  Koonan,  27  Wis. 
the  trial,  that  the  matter  charged  to  be  60B.  Whei«  the  truth  i*  relied  upon  a* 
Ubelloai  wa*  publi*hed  with  good  mo.  a  defence,  the  charge  (boaldatqiear  to  ba 
live*  and  tor  juitiflable  end*.*  Nothing  true  a*  nude.  Wblttemoie  v.  We!**,  33 
can  be  more  explicit.  The  Jndge,  there-  Hich.  M8;  Palmer  v.  Smith,  31  HIdd. 
fin,  was  right  in  direcdng  the  Jury  that,  419. 
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[•467]  •CHAPTER  XHI. 

OP  BBLiatOUS  UBBBrr. 

A  OABBPUL  examioatioo  of  the  American  constitutionB  will 
disclose  the  fact  that  nothing  is  more  fully  Bet  forth  or  more 
plainly  ezpreased  than  the  determination  of  their  authors  to  pre- 
eerre  and  perpetuate  religious  liberty,  and  to  guard  against  the 
slightest  approach  towards  the  establishment  of  an  ine([uality  in 
the  civil  and  political  rights  of  citizens,  which  shall  hare  for  its 
basis  only  their  differenoea  of  religions  belief.  The  American 
people  came  to  the  work  of  framing  their  fundamental  laws  aft«r 
centuries  of  religious  oppression  and  persecution,  sometimes  by 
one  party  or  sect  and  sometimes  by  another,  had  taught  them  the 
utter  futility  of  all  attempts  to  propagate  religious  opinions  by 
the  rewards,  penalties,  or  terrors  of  human  laws.  They  oonld 
not  &il  to  perceive,  also,  that  a  union  of  Church  and  State,  like 
that  which  existed  in  England,  if  not  wholly  impracticable  in 
America,  was  certainly  opposed  to  the  spirit  of  our  institutions, 
and  that  any  domineering  of  one  sect  over  another  was  repressing 
to  the  eneigies  of  the  people,  and  must  necessarily  tend  to  dis- 
content and  disorder.  Whatever,  therefore,  may  have  been  their 
individual  sentiments  upon  religious  questions,  or  upon  the  pro- 
priety of  the  State  assuming  supervision  and  control  of  religious 
affairs  under  other  circumstances,  the  general  voice  has  been, 
that  persons  of  every  religious  persuasion  should  be  made  equal 
before  the  law,  and  that  questions  of  reli^us  belief  and  reli- 
gious worship  should  be  questions  between  each  individual  man 
and  his  Maker.  Of  these  questions  human  tribunals,  so  long  as  the 
public  order  is  not  disturbed,  are  not  to  take  cognizance,  except 
as  the  individual,  by  his  voluntary  action  in  associating  himself 
with  a  religious  organization,  may  have  conferred  upon  such 
organization  a  jurisdiction  over  him  in  ecclesiastical  matters.' 

1  The  religion!  locietiei  which  ezlit  in  hATlng  little  rewmbUnce  to  tfaoae  which 
Amarlck  are  men  Toluntujr  locletiei,    conititateaput  of  thenuKluneryof  gov- 
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These  constitutions,  therefore,  have  not  mtabliahed  reljgioua  toU 
eratioo  merely,  bat  religious  equality;  in  that  particular  being 

emment  In  England.    They  ue  for  tfaa  Denio,  49S.    Compuv  W»Uod  v.  Jodm, 

mott  put   formed   under  geDtral   lain,  13  Wall.  678.    Tbe  chnreh  connected  with 

which  pennit  (he  vuluntary  iDCorpontion  the  ■ociety,  if  any  tbere  be,  U  not  reoog- 

of  attendanti  upon  religiona  wonhip,  with  nixed  In  the  law  aa  a  ditlinct  enti^ ;  the 

power  in  the  corporaCion  to  hold  real  and  corporatore  in  the  aocie^  are  not  nece*- 

peraonal  ettate  for  the  pnqKWei  of  their  larit;  metubera  thereof,  and  the  socielj 

oTganitatioD,  but  not  for  other  pnrpoeeB.  may  change  it*  goTemment,  faith,  form 

Such  a  aociety  ii  "a  Tolnntary  auocia-  of  worship,  dltciplioe,  and  ecdeiiaatlcal 

dot)  of  individuali  or  latniliet,  united  for  relations  at  will,  lubject  only  tc  the  re- 

the  porpoae  of  baring  a  common  place  of  atiainti  impoeed  by  their  arlidei  of  bmo- 

wonhip,  and  to  prOTide  a  proper  teacher  elation,  aud  to  the  general  laws  of  the 

to  ioatnict  them  in  rdigioni  doctrinea  and  State.    Eeyier  d.  SUuuifer,  6  Ohio,  8ftS ; 

dntiei,  and  to  adtninieter  the  ordiiuuice*  Bobertion  v.  Bullioni,  II  N.  Y.  248 ;  Par- 

of  baptiim,  Ac    Although  a  ohnrcb  or  i*h  of  Beltport  v.  Tooker,  29  Barb.  266; 

body  of  protewing  Chrirtiani  ia  almoM  ume  oue,  21  N.  T.  267 ;  Burrel  a.  AaK>- 

mifomily  connected  with  inch  a  tode-  elated   Serorm   Chnrch,   44  Barb.  282; 

tj  or  congregation,  the  membera  of  the  O'Hara  v.  Stack,  90  Penn.  Bt.  4TT.     The 

diarch  hare  no  other  or  greater  right*  court*  of  the  State  hare  no  general  jnrl*- 

tbao  any  other  member*  of  the  aociety  diction  and  control  orer  the  officer*  of 

who  (tatedly  attend  with  them  for  the  inch  corporations  in  reaped  to  the  per- 

pnrpoae*  of   dirine   wonhip.    Orer  the  formance  of  their  official  dutle*;  bnt  a* 

chnrch,  a*  inch,  the  legal  or  temporal  tii-  in  retpect  to  the  property  which  they  hold 

bnnala  of  the  State  do  not  profes*  to  bars  for  tbe  corporation  they  itand  in  poai- 

any  juriidiciioa  whaterer,  except  *o  far  tlon  of  truateei,  the  conrta  may  eiercUe 

•I  ii  neceaiary  to  protect  tbe  <jvil  righta  the  tame  aaper* iiion  ai  in  other  caiei  of 

id  other*,  and   to   preaerre  the   pnblic  tnut.    Ferraria  v.   Vaaconcello*,  BI  111. 

peace.    All  qoeationi  i«Iating  to  the  faitb  25 ;  Smith  e.  NelMm,  18  Vt.  611 ;  Wataon 

and  practice  of  the  chorcfa  and  iti  mem-  v.  Arery,  2  Bnih,  832;  Wataon  v.  Jonei, 

bets  belong  to  the  chnrch  jodicatoriei,  13  Wall.  679;  Hale  d.  Everett,  68  N.  H.  9. 

■o  which  they  have  TOlnntanly  aulgected  Bnt  the  court*  will  interfere  where  abnse 

tbemaeWe*.    But,  a*  a  general  principle,  of  truat  I*  alleged   only  in  clear  caaea, 

Ifaose   eccleaiastiad  jndicatoriea    cannot  especially  if  the  abuse  alleged  be  a  de- 

inteffere  with  the  temporal  concerns  of  partnre  from  the  tenet*  of  the  founders 

tbe  congregation  or  aodety  with  which  of  a  charity.    Happy  v.  Morton,  33  HI. 

the  church  or  the  tnembers  thereof  are  898.     See  Hale  b.  Ereretl,  63  N.  H.  0. 

eonnecled."      Walierrii,    Chancellor,    Jn  It  I*  competent  to  Ibrm  auch  *ocielJe*  on 

Bapti*t  Chnrch  E.  Wetherell,  3  Paige,  296,  the  ba*i*  of  a  community  of  property. 

»1,  s.  o.  21  Am.  Deo.  223.    See  Ferraris  Sctlbner  d.  Rapp,  6  Watto,  811 ;  s.  c.  30 

*.   Vaaconcello*,  31   lU.  26 ;  Uwyer  «.  Am.  Dec.  827 ;  G***  n.  Wilhite,  B  Dana, 

appertj,  7  Paige,  261 ;  Shannon  <r.  Frost,  170 ;  s.  o.  28  Am.  Dec.  M6 ;  Wsite  v. 

3  B.  Honr.  263 ;  German,  Ac.  Cong.  v.  Herrill,  4  He.  102 ;  s.  o.  16  Am.  Dec  288. 

Pressler,  17 1*.  Ann.  127 ;  Sohler  n.  Trtn-  The  article*  of  ssaoeiation  will  determine 

i^r   Church,   100    Haaa.    1 ;    (^Ikio*   d.  who  may  Tote  when  the  Suts  Uw  does 

Cheney,  OS  III.  463.    Such  a  corporation  not    prescribe   qnallflcstion*.      Bute    e. 

ii  not  an  ecc]e*iaatical,  hut  merely  a  pri-  Crowell,  9  IT.  J.  391.    Should  there  he  a 

i«te  civil  corporation,  the  member*  of  di*niption  of  tbe  society,  tbe  title  to  tbe 

the  society  being  the  corporators,  and  tbo  property  will  remain  with  that  part  of  it 

trustee*  the  managing  offlcera,  with  snch  which  is  acting  In  harmMiy  with  It*  own 

power*  a*  the  *tatnte  confers,  and  the  law ;  aeceder*  will  be  entitled  to  no  part 

ordinary  discretionary  powers  of  officers  of  it    McGinni*  v.  Wa.taon,  41  Penn.  St 

in  ciril  corporation*.    Itobertaon  r.  Bui-  0 ;  U,  B.  Church  e.  Wood,  6  Ohio,  288 ; 

lions,  11  N.  T.  S4S;  UUer  r.  QaUe,  8  Keysw  v.  Studfer,  6  Ohio,  808;  EBhb- 
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&r  in  advance  not  only  of  the  mother  ooontry,  bat  also  of  much 
of  the  colonial  legislation)  which,  though  more  liberal  than  that 
of  other  civilized  countries,  nevertheleaa  exhibited  features  of 
discrimination  based  upon  religious  beliefe  or  profes 


□on  B.  Fnwt,  8  B.  Monr.  2£8;  Qibw»i  p.  AK>clet;,ieeHaminui  v.  Baptist  Church, 
ArmitroDs,  T  B.  Moor.  481;  Hmddea  «.  flSGa.  166;  b.  c.  36  Am.  R«p.  UT. 
Cham,  8  B.  Honr.  TO;  Femuim  v.  ¥■»-  ^  For  the  dUtinutioD  betweeD  reli^oiu 
ooDcelloi,  23  lU.  UO.  And  thia  ereD  laUi«tioa  wid  religioiu  »qualit;,  see 
though  there  nuy  ha,Te  bean  »  duuge  in  Bloam  v.  Rtch&rdi,  2  Ohio  SL  380 ;  Hale 
doctrioa  on  the  put  of  the  controlliBB  v.  ETeiett,&SN.  H.  1,  And  lee  Maduon't 
m^ocitr.  Eejnr  n.  Stuufer,  6  Ohio,  liewi,  in  hia  Life  bj  RiTe*,  Vol.  1.  p.  140. 
863.  See  Pelir  v.  Tooker,  21  N.  T.  aOT ;  It  wu  not  m*7,  two  centariei  ago,  to 
Hortoa  «.  B^ttlrt  Charch,  84  Vt.  809 ;  nuke  men  ednc«I«d  in  the  ideu  of  thMe 
EggleUon  V.  Doolittle,  83  Conn.  306 1  daji  ondentuid  how  there  uonid  be  com- 
Hiller  v.  finglith,  21  N.  J.  817 ;  Niccoiii  plete  raligioni  liberQ*.  and  at  the  ume 
V.  &ugg,  47  Hi.  4T ;  Kinkead  a.  McEee,  9  time  order  and  due  inbordjnation  to  an- 
Bnih,  586.  Pecaliar  right*  lometiiaoi  thoiit^  in  the  State.  "Coleridge  aaid 
ariie  on  a  diriaion  of  a  (ociei;  ;  at  to  that  toleration  waa  impoaiible  until  in- 
which  we  cmi  otdj'  refer  to  Reformed  difference  made  it  worthleM."  lowell, 
Cbnrch  v.  Schoolcraft,  66  S.  T.  134 ;  Kin-  "  Among  mj  Booki,"  336.  Boger  Wil- 
kead  V.  UcKee,  SBiuh,  685;  NiccoiU  v.  liami  explained  and  defended  hia  own 
Bugg,  47  111.  47 ;  Smith  d.  Swormatedt,  riewi,  and  UlnatRUed  the  luhject  that : 
I6H011.Z88;  Henry  r.  Ddtrich,  84  Pens.  "There  goet  manj  a  iliip  to  aea,  irith 
St.  266.  The  adminiatration  of  church  many  liacdred  loula  in  one  ahip,  wboee 
rnlM  or  diacipline  the  court*  of  the  State  weal  and  woe  ii  ooaimoD,  and  ia  a  tine 
do  not  interfere  with,  unleaa  ciril  righta  picture  of  a  commonwealth,  or  human 
become  inroWed,  and  then  oalj  for  the  combination  or  aociet/.  It  hath  fftUea 
protection  of  inch  righta.  Hendrickaoo  out  lometimee  that  both  Papiiti  and  Fro- 
V.  Decow.  1  N.  J.  Eq.  677;  Harmon  n.  tealanta,  Jewa  and  Tuiki,  maj  be  em- 
I>reher.  Speera  Eq,  87;  Dietfendotf  o.  barked  in  one  ihip;  upon  which  « a  ppoaal 
Ret.  Cat.  Church,  20  Johni.  12;  Wilaon  n.  I  affirm  that  all  the  liberty  of  contcience 
Joiini  IiUnd  Church,  2  Rich.  Eq.  192 ;  I  erer  pleaded  for  tuma  upon  these  two 
Den  B.  Bdtnn,  12  N.  J.  206  ;  Baptiat  hingea:  that  none  of  the  Fapiit*.  Protea- 
Charch  e.  Wethereli,  3  Paige,  801 ;  Gar-  tanti,  Jewa,  or  Turka  be  forced  to  come 
man  ReTormed  Chnrch  v.  Seibert,  8  Fenn.  to  the  alilp'a  prayer*  or  worahip  if  they 
St  282;  State  c.  Farria,  46  Mo.  183;  practiae  any.  I  further  add  that  I  neTcr 
McOinnii  n.  Wataon,  41  Penn.  St.  9;  denied  that,  notwithatanding  thia  liberty, 
Wataon  d.  Jonea,  IS  Wall.  079;  Chaae  v.  tlie  commaoder  of  thlt  ahip  ought  to  cota- 
Cheney,  68  El.  SOB;  Calkiua  t>.  Cheney,  maud  the  ahip'i  courae,  yea,  and  aI*o 
02111.463;  GartlnE.  Penitk.  EBuah.  110;  command  that  juatice,  peace,  and  aobriety 
Lucai  D.  Caae,  9  Bmh,  297 ;  People  d.  be  kept  and  practiaed,  both  among  the 
German,  Ac.  Church,  53  N.  T.  108 ;  Groa-  wamen  and  all  the  paisenger*.  If  any  of 
»enor  ■.  United  Society,  118  Mai*.  78 ;  the  aeamen  refute  to  perform  their  aer- 
6(ale  V.  HelH«w  Congregation,  30  La.  vice,  or  paaaengen  to  pfty  ilieir  freight; 
Ann.  206;  s.  o.  33  Am.  Rep.  2)7.  But  an  if  any  refute  to  help,  in  person  or  purae, 
excoinmaDication  will  not  be  allowed  to  towarda  the  common  chargea  or  defence; 
affect  civil  right*.  Fitagerald  v.  Robin-  if  any  refute  to  obey  the  common  law* 
aon,  112  Maaa.  871.  A*  to  the  nature  and  and  order*  of  the  tbip,  concerning  their 
effect  of  the  contract  between  the  todety  common  peace  and  pre*er*ation ;  if  any 
and  the  miniiter,  tee  Avery  d.  Tyring-  Bhall  mutiny  and  riae  up  again*t  their 
ham,  8  Ma**.  ISO;  e.  c.  8  Am.  Dec.  106  commander*  aud  offlcera;  if  any  shonld 
and  note ;  Perry  e.  Wheeler,  12  Boah.  presch  or  write  that  there  ought  to  be  no 
641.    A(  to  what  it  extra  vira  for  anch    commander*  or  officer*,  becauaa  all  are 
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*  CoDsiderable  difEeranoes  will  appear  ia  the  proTieions  [*  4S8] 
in  the  State  coDBtitutJons  on  the  general  sabjeot  of  the 
present  chapter  ;  some  of  them  being  eonfinecl  to  de^danttloos  and 
prohibitions  whose  purpose  is  to  secure  the  most  perfect  equality 
before  the  law  of  all  shades  of  religious  belief;  while  some  exhibit 
a  jealousy  of  ecclesiastical  authority  by  making  peisons  who 
exercise  the  functions  of  clergyman,  priest,  or  teacher  of  any  reli- 
gious persuasioD,  society,  or  sect,  ineligible  to  civil  office  ;'  and 
still  others  show  some  traces  of  the  old  notion,  that  truth  and 
a  Bense  of  duty  do  not  consort  with  scepticism  in  religion.' 

•qiud  In  Christ,  Uienlbm  do  nuicera  oor  baud,  tbe  CoDititntioDi  of  QeorgU,  Kmi- 

offlcen,  no  laws  nor  orden,  do  correcIioDi  lai,  Virginia,  Wert  Virgiaia,  Haioe,  Del- 

nor  puniihmeDU;  t  Mj*  1  nerer  denied  aware,  IndiBQ*,  Iowa,Oregoa,  Ohio,N«w 

but  ia  lacb  crk*,  nhstevar  ii  pretended,  Jerae/,  Nebnuka,  MinDeaola,  ArkanaM, 

the  cummaDder  or  commaDden  may  judges  Texai,  Alabama,  Missouri,  Rliode  IslaDd, 

reiist,  compel,  and  punish  eacb  transgres-  Nevada,  and  Wisconsin  ezpriMsIr  forbid 

•onaocordingtotbeirdeaertaaDdmeriti."  raligioos  teilaua  qualiflcatioa  foroffie* 

Arnold's  HiitoTj  of  Rtiode  laland,  Vol.  L  or  public  truat     Very  iucoDsistentlj  tbe 

p.  854,  citing  Enowles,  279,  WO.     There  Constjtations  of  Hissisiippi  and  Tennet- 

ia  nothing  in  the  flnt  Btnendment  to  the  tee  contain   a  iimilar    prohiUtion.     In 

fcderal  conitttution  which  am  ^re  pro-  the  Constitationa  of  Alabama,  Colorado, 

tcction  to  those  who  practise  what  ia  foi^  Georgia,  lUinoia,  Iowa,  Kentucky,  Micbi- 

bidden  by  the  icaluEe  a*  criminal,  t.  g.  gan.  New  Jeraey,  Rhode  Island,  and  W«st 

bigamy  — on  the  pretence  that  their  re-  Virginia,  It  is  prorided  tliat  no  peraon 

ligioD  reqnirea  or  aanctiona  it.     Beynolds  shall  be  denied    any   civil    or    political 

».  Uoiled  Sulea,  98  U.  S.  145,  right,  priTilege,  or  capacity  on  accoant  of 

'  There  are  provisioni  to  thit  effect,  his  religious  opinioni.—'nie  Conititiitton 

more  or  teti  broad,  in  the  CoDstilotlons  of  Maryland  proride*  "that  no  teligiona 

of  Tannaaaee,  Delaware,  Maiyland,  and  teat  ought  erer  to  be  required  as  a  quall- 

Kantucky.  ftcation  for  any  ofBoe  of  tnut  or  profit  in 

■  The  ConatltntloQ  of  FennsylTania  tbis  State,  other  than  a  declaration  of  ba- 
providas  "  that  no  person  who  acknowl-  lief  in  the  existence  of  God ;  nor  shall  the 
•dgea  the  being  of  God,  and  a  future  legUlatnre  preactlbe  any  other  oath  of  of- 
atata  of  rewards  and  panlshment*.  ^all,  flee  than  the  oath  |n«scribed  by  this  con- 
on  account  of  hia  reli{^on«  sendmenti,  be  stitntion.''  DeclarBtitm  of  Rights,  Art.  ST. 
disqnalifled  to  hold  any  office  or  place  o(  —The  ConaUtntiun  of  Illinois  providea 
trnsl  or  profit  under  this  Commonwealth."  that  "  tbe  free  exercise  and  enjoyment  of 
Art  1,  S  1.  — The  Constitution  of  North  religions  profession  and  worabip  witboot 
Carolina :  '■  The  following  claasas  of  per-  dlscrimiaalioii  shall  for  ever  b«  guaian- 
aons  shall  badlsqnalifled  for  ofBce:  Sint:  teedj  and  no  person  shall  be  denied^  any 
All  persons  who  shall  deny  the  existence  ciril  or  political  right,  prlrilege,  or  ca- 
ef  Almighty  Qod,"  Ao.  Art  fl,  %  6.—  padty,  on  acootmt  <rf  bis  religions  opin- 
The  Constitution*  of  Waslsaippi  and  ions;  butthe  liberty  of  consciuicehereby 
SoBth  Carolina:  "No  pereon  wbodaniea  aecuied  shall  not  be  construed  to  dispense 
the  existence  of  the  Supreme  Being  shall  vrith  oaths  or  alBrtnatioik*,  excuae  acta  <lt 
hold  any  offloe  under  this  Contlitntiofl."  Ucentiousneas,  or  justify  practices  inoon- 
—  The  Constitntion  of  Tenneasee;  "Ho  aiatent  with  tbe  peace  or  safety  of  the 
penoB  who  denies  the  being  of  a  God,  or  Stale.  No  perMin  ahall  be  required  to 
of  a  future  state  of  rewarda  and  pimlsh-  attend  or  support  any  mlnls^  or  place 
ments,  ihaU  hold  any  offlee  In  the  dyil  of  worship  agalntt  hi*  consent,  nor  shall 
departroeiKorthiaStato."- Ontheothw  aaj  pNteeoM  be  giraa  l>7  Uw  to  aiif 
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[*  469]  There  are  exceptioiuJ  *  olauses,  however,  thongh  not 
many  in  Dombei ;  and  it  is  believed  that,  vhere  tbe^ 
exist,  they  are  not  often  made  use  of  to  deprive  any  person  of  the 
civil  or  political  rights  or  privileges  which  are  placed  by  law  within 
the  teach  of  his  fellows. 

Those  things  which  are  not  lawful  under  any  of  the  American 
oonstitutioQB  may  be  stated  thus :  — 

1.  Any  law  respecting  an  establishment  of  religion.  The  legis- 
latures have  not  been  left  ^  liberty  to  effect  a  union  of  Church 
and  State,  or  to  establish  preferences  by  law  in  t&vot  of  any  tme 
religious  persuasion  or  mode  of  worship.  There  is  not  complete 
religious  liberty  where  any  one  sect  is  fovored  by  the  State  and 
given  an  advantage  by  law  over  other  secta.^  Whatever  estab- 
lishes a  distinction  against  one  class  or  sect  is,  to  the  extent  to 
which  the  distiaction  operates  un&vorably,  a  persecution ;  and  if 
baaed  on  religious  grounds,  a  reI^;:ious  peisecution.  The  extent 
of  the  discrimiaatiou  is  not  material  to  the  principle  ;  it  is  enough 
that  it  creates  an  inequality  of  right  or  privilege. 

2.  Compulsory  support,  by  taxation  or  otherwise,  of  religious 
instruction.  Not  only  is  no  one  denomination  to  be  favored  at 
the  expense  of  the  rest,  but  all  support  of  religious  instruction 
must  be  entirely  voluntary.  It  is  not  within  the  sphere  of  gov- 
ernment to  coerce  it.^ 

rellgioni  denomiiifttkiD  or  mode  of  wot-  to  taka  k  priVAta  ichool-hoiue,  erected 
■hip."  Art  2,  f  3.  —  Tbe  Comtltatioii*  nndar  tlie  provliiuiu  ot  ft  wUl  u  ft  letMcA- 
of  California,  Colorado,  Connectlcnt,  home  and  place  of  wonhlp,  and  conatitBte 
noridft,  Georgia.  Illinola,  Marjland,  Hin-  it  a  achoul  diitric^  and  pToride  for  the 
oeaota,  MiMl*iIppl,  Uiiaonrl,  Nerada,  election  of  troatcea,  and  inrert  tbem  with 
Heir  Tork,  and  Booth  Carolina  contain  taiiDg  poser  for  the  support  of  a  acbool 
prOTiilons  that  iibert;  of  conacience  ii  therein-  People  b.  MeAdamB.  BS  Dl.  366. 
not  to  JDMify  licentloiuDeM  or  practicea  *  We  moat  exempt  from  thli  the  State 
incontiatcnt  wttb  tbe  peace  and  moral  of  New  Hampahire,  whoae  conatitatiun 
aafrt;  of  aociety.  pennili  the  ltgi«latu(«  to  avtlioriM  "the 
'  A  citj  ordinance  1*  Toid  whiiA  giTce  teverftl  town*,  paiiahea,  bodiea  oorponte, 
to  one  lect  «  privilege  denied  to  oUien.  or  religloui  aocietiet  within  thia  State  to 
SbrsTeport  v.  Levj,  S6  La.  Ann.  871.  It  make  ideqnate  proTiiiona,  at  their  own 
1«  not  unconiCitutional  to  permit  ft  school-  expense,  for  the  support  and  maintenaoce 
house  to  be  made  use  of  for  religtoua  pur-  of  public  Protsatant  teachers  of  piety,  re- 
poses when  it  ii  not  wanted  for  school*,  llgion,  and  moralitj  ; "  bat  not  to  tax 
Nicboli  D.  School  Directors,  68  SI.  61 ;  tho«e  of  other  tects  or  denominations  fer 
B.  c.  34  Am.  Rep.  ISO ;  Daris  c  Boget,  their  support.  Part  1,  Art.  6.  A*  to 
EO  Iowa,  11.  Bnt  in  Hisaonri  it  aeems  meaning  of  Protestant,  m«  Hale  v.  Erer- 
the  achool  directors  hare  no  aathoritr  to  ett,  58  N.  H.  1.  The  attempt  to  amend 
permit  such  uae.  Dorlin  v.  Shearer,  67  the  aboTe  prorision  bj  striking  out  the 
Mo.  801.  Under  the  minc^  Constitution  word  "  Protestant "  was  made  In  1870, 
of  1SI8  the  leeiatature  had  no  antboritj  but  lailed,  tbou^  at  the  tame  time  the 
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8.  Compulsorj  attendance  upon  religioos  worship,  Whoever 
is  not  led  by  choice  or  a  sense  of  duty  to  attend  upon  the  oidi- 
usnces  of  religion  is  not  to  be  compelled  to  do  so  by  the  State. 
It  is  the  province  of  the  State  to  enforce,  ao  far  as  it  may  be 
found  practicable,  the  obligations  and  duties  which  the  dtizen 
may  be  under  or  may  owe  to  his  fellow-citizen  or  to  society ;  bat 
those  which  spring  from  the  relations  between  himself  and  his 
Maker  are  to  be  enforced  by  the  admonitions  of  the  conscience, 
and  not  by  the  penalties  of  human  laws.  Indeed,  as  all  real 
worsbip  mast  essentially  and  necessarily  consist  in  the  free-will 
offering  of  adoration  and  gratitude  by  the  creature  to  the  Creator, 
human  laws  are  obviously  inadequate  to  incite  or  compel  those 
internal  and  volnntaty  emotions  which  shall  induce  it,  and  human 
penalties  at  moat  could  only  enforce  the  observance  of  idle  cere- 
monies, which,  when  unwillingly  performed,  are  alike  valueless  to 
the  participants  and  devoid  of  all  the  elements  of  true  worsbip. 

4.  Restraints  upon  the  free  exercise  of  religion  according  to  the 
dictates  of  the  conscience.    Ko  external  authority  is  to 

place  itself  'between  thefinite being  and  the  Infinite  when    [•  470] 
the  former  is  seeking  to  render  the  homage  that  is  due,  and 
in  a  mode  which  commends  itself  to  his  conscience  and  judgment  as 
being  suitable  for  him  to  render,  and  acceptable  to  its  object. 

5.  Restraints  upon  the  expression  of  religious  belief.  An 
earnest  believer  usually  regards  it  as  his  duty  to  propagate  his 
opinions,  and  to  bring  others  to  his  views.  To  deprive  him  of 
this  right  is  to  take  from  him  the  power  to  perform  what  he  con- 
siders a  meet  sacred  obligation. 

These  are  the  prohtbittona  which  in  some  form  of  words  are  to 
be  found  in  the  American  constitutions,  and  which  secure  free- 
dom of  conscience  and  of  religious  worship.'     No  man  in  reli- 

•ocwptuiceorttieFrolarttDtreUKlcniMA  under  ttie  title,  "  Ttie  Bible  in  the  PuUlD 

teit  for  offlca  wm*  mbolitbed,  uid  the  mp-  BchooU,"  IBTO.    The  point  of  the  c*m 

plictition  of  moiKji  niied  hj  tumtion  to  ma/  be  brieflj  *tmted.    The  conititntioa 

the  nipport  of  denomiiiAtunMl   ichooli  of  the  State,  ifter  rarioai  provitloni  for 

was  jmihlbited.  the  proteetioa  of  religiou  tibertf,  eon- 

1  Ttiii  whole  laldect  wu  conddered  tained  thi>  claow:  "Keligton,  morality, 

rei7  largely  In  the  caae  of  Hinor  v.  The  and  knowledge,  however,  being  eawntia) 

Board    of   EdocaCioD,  in    the    Siqwrior  to  good  KOTemment,  It  aball  be  the  doty 

Court  of  ClDcumati,  infolTing  the  right  of  the  General  Auembly  to  pan  luitaUe 

of  the  (Chool  board  of  that  city  to  exclade  lawi  to  protect  every  religioaa  denomlDa- 

the  readiog  of  the  Bible  fVom  the  public  tion  In  the  peaceable  enjoyment  of  itt 

icfaooU.    The  case  wai  reported  and  pub~  own  mode  of  pnblic  wonhip,  and  to  to- 

BdMd  by  Robert  Qarke  &  Co.,  Cinelmutl,  oonrage  tcbooU  and  the  meana  of  Iwtrn^ 
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gious  matten  is  to  be  subjected  to  the  censorBhip  of  the  State  or  of 
any  public  anthority ;  aad  the  State  is  not  to  inquire  into  or  take 
notice  of  religious  belief,  when  the  citizen  performs  bis  duty  to 
the  State  and  to  his  feUovra,  and  is  gtiilty  of  no  breach  of  paUio 
morals  or  public  decorum.* 

But  while  thus  careful  to  establish,  protect^  and  defend  reli- 
gious freedom  and  equality,  the  American  constitutions  contain 
no  provisiona  which  prohibit  the  authorities  from  such  solemn 

doo."  Tbere  beliiB  no  legliUtion  aa  the  ipecting  U  etUblubmeDt  of  religion,  or 
aubj«ct,  except  mch  ai  conferred  lu^  prohflHtliig  tlw  frM  ezerciBe  thereof, 
diacretionar;  power  on  the  Board  of  Edu-  Hr.  Story  mji  of  thii  prorision  :  "It 
cation  in  the  tnantgement  of  Khooli,  vai  under  ■  lolemn  conBcioiunest  of  the 
that  body  pawed  a  retolation,  "that  n-  danger*  from  eccletUwtical  ambition,  tb« 
ligioni  iiutruction  and  Ae  reading  of  bigo^  of  >]^riliial  pride,  and  tbe  iIttole^ 
religions  books,  including  tlie  Holy  Bible,  anoe  of  Bccta,  exemplified  in  oar  domestic, 
•re  prohibited  In  the  Common  Schooli  of  a«  well  ai  in  foreign  annals,  that  it  waa 
Cincinnati;  it  being  the  true  olyect  and  deemed  adTisaUe  to  exclude  from  tb* 
intent  of  this  rule  to  allow  the  children  of  national  government  all  powu'  to  act  np- 
the  parents  of  all  sects  and  opinions,  in  on  the  inlfiect.  Tlie  situaiton,  too,  of  the 
natters  of  filth  and  worship,  to  enjo;  dlSerent  States  equally  proclaimed  the 
alike  the  benefit  of  the  Common  School  policy  as  well  as  the  necessity  of  sodi 
fund."  Certain  taxpayers  and  citizens  an  eiclBston.  In  some  of  the  States, 
of  said  city,  on  the  pretence  that  this  ac-  Episcopalians  constitated  tlie  predom- 
tion  was  against  public  policy  and  mor-  Inant  sect;  In  others,  Presbyterians;  in 
ali^,  and  in  violation  of  the  spirit  and  others,  CongregatioDalists ;  in  othen, 
intent  of  the  provision  in  the  constitnUoa  Quakers ;  and  in  otiiers  again  there  was 
which  hat  been  quoted,  filed  their  com-  a  eloM  Datnerical  rivalry  amcng  contend- 
plaint  in  the  Superior  Court,  praying  log  sects.  It  was  impossible  that  ttiere 
that  the  board  be  enjoined  from  eofor-  should  not  arise  perpetual  strife  and  per- 
clng  laid  resoludon.  The  Superior  Court  petual  jealousy  on  the  subject  of  ecdesi- 
made  an  order  granting  the  prayer  of  the  astical  ascendancy,  if  the  national  goveni- 
complaint;  but  the  Supreme  Coorl,  on  menc  were  lelt  free  to  create  a  religious 
appeal,  reverted  it,  holding  that  the  pro-  establishment.  The  only  tecuriiy  wa^  In 
Tlsioo  in  the  coostitntion  requiring  the  extirpating  the  power.  Bm  thii  alone 
passage  of  suitable  laws  to  encourage  would  have  been  an  imperfect  security,  if 
morality  and  religion  was  one  addrewed  it  had  not  been  followed  up  by  a  declara- 
solely  to  the  judgment  and  discretion  of  tion  of  the  right  of  the  fiee  exercise  of 
the  legislative  department;  and  that,  in  religion,  and  a  prohibition  (as  we  have 
the  absence  of  any  legislation  on  the  sub-  seen)  of  all  religions  teit«.  Thus,  the 
ject,  llie  Board  of  Education  could  not  be  whole  power  over  the  subject  of  religion 
compelled  to  permit  the  reading  of  the  is  left  exclaiively  to  the  State  govern- 
BiMe  in  the  schools.  Boaid  of  Educa-  menta,  to  be  acted  upon  aoccnding  te 
tion  t>.  Minor,  23  Ohio  St.  211.  On  the  their  own  sense  of  justice  and  the  State 
other  hand,  it  hai  been  decided  that  the  constitutions ;  and  the  Catholle  and  Pro- 
school  anthoritles.tntheirdiBcretlon, may  testant,  the  Calvinist  and  the  Armlnian, 
cotnpel  the  reading  of  the  Bible  in  schools  the  Jew  and  die  Infidel,  may  sit  down  at 
by  pupils,  even  though  it  be  against  Ote  the  common  Ubie  of  the  national  coon- 
objection  and  protest  of  their  parents,  oils,  without  any  inquisition  Into  their 
Donahoe  p.  Richards,  88  Me.  878 ;  Spiller  faith  or  mode  of  worship."  Story  on 
c.Wobum,  12  Allen,  127.  the  Constitntion.  $  1879;  1  Tuck.  BL 
'  Comrress  is  forbidden,  by  ttie  first  Com.  App.  29S.  For  an  examination  of 
amendment  to  the  Constitution  of  the  this  amendment,  see  Reynolds  v.  United 
United  States,  from  making  aoy  law  re-  StMes,  98  U.  S.  146. 
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lecognition  of  s  snperinteDding  Providence  id  public  trariBao* 
tions  and  exercises  as  the  general  religious  sentiment  of  mankind 
inspires,  and  as  seems  meet  and  proper  in  finite  and 
dependent  beings.  WbateTer  may  be  the  shades  *of  [*471] 
religious  belief,  all  must  acknowledge  the  fitness  of  rec- 
(^izing  in  important  humui  afiairs  the  superintending  care  and 
control  of  the  great  Goremor  of  the  Universe,  and  of  aoknovl- 
edging  with  tbanksgiTing  His  boundless  bvors,  or  bowing  in  oon- 
tritioD  when  visited  with  the  penalties  of  Hia  broken  laws.  No 
priuciple  of  constitutional  law  is  violated  when  thanksgiving  or 
&8t  days  are  appointed ;  when  chaplains  are  designated  for  the 
annj  and  navy ;  when  l^islative  sessions  are  opened  with  prayer 
or  the  reading  of  the  Scriptures,  or  when  religious  teaching  is 
encouiaged  by  a  general  exemption  of  the  houses  of  religious 
worship  from  taxation  for  the  support  of  State  government. 
Undoubtedly  Uie  spirit  of  the  constitution  will  require,  in  all 
tJiese  cases,  that  care  be  taken  to  avoid  discrimination  in  &vor  of 
or  agwnst  any  one  religious  denominatiou  or  sect ;  but  the  power 
to  do  any  of  these  things  does  not  become  nnconstitutional  sim- 
ply because  of  its  susceptibility  to  abuse.  This  public  recogni- 
tion of  religious  worship,  however,  is  not  based  entirely,  perhaps 
not  even  mainly,  upon  a  sense  of  what  is  due  to  the  Supreme 
Being  himself  as  the  author  of  all  good  and  of  all  law ;  but  the 
same  reasons  of  State  policy  which  induce  the  government  to  aid 
institutions  of  charity  and  seminaries  of  instruction,  will  incline 
it  also  to  foster  regions  worship  and  religious  institutions,  as 
conservators  of  the  public  morals,  and  valuable,  if  not  indispen- 
sable assistants  in  the  preservation  of  the  public  order. 

Nor,  while  recognizing  a  superintending  Providence,  are  we 
always  precluded  from  recognizing  also,  in  the  rules  prescribed 
for  the  conduct  of  the  citizen,  the  notorious  fact  that  the  pre- 
vailing religion  in  the  States  is  Christian.  Some  acts  would  be 
offensive  to  public  sentiment  in  a  Christian  community,  and 
would  tend  to  public  disorder,  which  in  a  Mahometan  or  Pagan 
country  might  be  passed  by  without  notice,  or  even  be  regarded 
as  meritorious;  just  as  some  tbings  would  be  considered  inde- 
cent, and  wortby  of  reprobation  and  punishment  as  each,  in  one 
state  of  society,  which  in  another  would  be  in  accord  with  the 
prevailing  customs,  and  therefore  defended  and  protected  by  the 
laws.     The  criminal  laws  of  every  countiy  are  shaped  in  greater 
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or  less  degree  by  the  prevailing  public  seDtimeot  as  to  what  is 
right,  proper,  and  decorous,  or  the  reverse ;  and  they  punish 
those  acts  as  crimes  which  disturb  the  peace  and  order,  or  tend 
to  shock  the  moral  sense  or  sense  of  propriety  and  decency,  of 
the  community.  The  moral  sense  is  largely  regulated  and  con- 
trolled by  the  religious  belief ;  and  therefore  it  is  that  those 
things  which,  estimated  by  a  Christian  standard,  are  profane  and 
blasphemous,  are  properly  punished  as  crimes  against  society, 
since  they  are  offensive  in  the  highest  degree  to  the  general  pub- 
lic sense,  and  have  a  direct  tendency  to  uadermine  the  moral 

support  of  the  laws,  and  to  corrupt  the  community. 
[*  472]        *  It  is  frequently  said  that  Christianity  is  a  part  of  the 

lav  of  the  land.  In  a  certain  sense  and  for  certain  pur- 
poses this  is  true.  The  beat  features  of  the  common  law,  and 
especially  those  which  regard  the  family  and  social  relations ; 
which  compel  the  parent  to  support  the  child,  the  husband  to 
support  the  wife ;  which  make  the  marriage<tie  permanent  and 
forbid  polygamy,  —  if  not  derived  from,  have  at  least  been  im- 
proved  and  strengthened  by  the  prevailing  religion  and  the 
teachings  of  its  sacred  Book.  But  the  law  does  not  attempt  to 
enforce  the  precepts  of  Christianity  on  the  ground  of  their  sacred 
character  or  divine  origin.  Some  of  those  precepts,  though  we 
may  admit  their  continual  and  universal  obligation,  we  must 
Devertheless  recognize  as  being  incapable  of  enforcement  by  hu- 
man laws.  .That  standard  of  morality  which  requires  one  to  love 
his  neighbor  as  himself  we  must  admit  is  too  elevated  to  be  ac- 
cepted by  human  tribunals  as  the  proper  test  by  which  to  judge 
the  conduct  of  the  citizen  ;  and  one  could  hardly  be  held  respon- 
sible to  the  criminal  laws  if  in  goodness  of  heart  and  spontaneous 
charity  he  fell  something  short  of  the  Good  Samaritan.  The  pre- 
cepts of  Christianity,  moreover,  affect  the  heart,  and  address 
themselves  to  the  conscience ;  while  the  laws  of  the  State  can 
regard  the  outward  conduct  only ;  and  for  these  several  reasons 
Christianity  is  not  a  part  of  the  law  of  the  land  in  any  sense 
which  entitles  the  courts  to  take  notice  of  and  base  their  judg- 
ments upon  it,  except  bo  far  as  they  can  find  that  its  precepts  and 
principles  have  been  incorporated  in  and  made  a  oomponeat  part 
of  the  positive  law  of  the  State.' 

1  Andrew*  v.  Bible  Soclet7,4  Sandf.    Sandt.  861;  State  n- Chandler,  2  Hur.  668; 
ISe,  IS2i  Ajrnv.  HethodUt  Church,  S    Bloom  B.Biohardi.S  OhioSt  88Ti  Boaid 
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Mr.  Jaatice  Story  has  said  in  the  GKrard  Will  case  that,  al- 
though ChmtiaDity  is  a  part  of  the  common  law  of  the  State,  it 
is  only  bo  in  this  qualified  seDse,  that  it»  divine  origin  and  truth 
an  admitted,  and  therefore  it  is  not  to  be  maliciously  and  openly 
reviled  and  blasphemed  i^^aiost,  to  the  annoyaDce  of  believers  or 
to  the  injury  of  the  public'  It  may  be  doubted,  however,  if  the 
punishment  of  blasphemy  is  based  necessarily  upon  an  admission 
of  the  divine  origin  or  truth  of  the  Christian  religion,  or  incapable 
of  being  otherwise  justified. 

Blasphemy  has  been  defined  as  consisting  ia  speaking  evil  of 
the  Deity,  with  aa  impious  purpose  to  derogate  from  the  divine 
majesty,  and  to  alienate  the  minds  of  others  from  the  love  and 
reverence  of  God.  It  is  purposely  using  words  concerning  the 
Supreme  Being  calculated  and  designed  to  impair  and  destroy 
the  reverence,  respect,  and  confidence  due  to  him,  as  the  intellt- 
gent  Creator,  Governor,  nnd  Judge  of  the  world.  It  embraces 
the  idea  of  detraction  as  regards  the  character  and  attributes  of 
God,  as  calumny  usually  carries  the  same  idea  when  applied  to  an 
individual.  It  is  a  wilful  and  malicious  attempt  to  lessen  men's 
reverence  of  God,  by  denying  his  existence  or  his  attributes  as  an 
intelligent  Creator,  Governor,  and  Judge  of  men,  and  to 
prevent  their  having  confidence  in  him  as  such.^  *  Con-  [*  478] 
tumelious  reproaches  and  profane  ridicule  of  Christ  or 
of  the  Holy  Scriptures  have  the  same  evil  effect  in  sapping  the 
foundations  of  society  and  of  public  order,  and  axe  classed  under 
tlie  same  head.' 

In  an  early  case  where  a  prosecution  for  blasphemy  came  before 
Lord  Sale,  he  is  reported  to  have  said :  "  Such  kind  of  wicked, 
blasphemous  words  are  not  only  an  offence  to  God  and  religion. 
but  a  crime  against  the  laws.  State,  and  government,  and  there- 
fore punishable  in  the  Court  of  King's  Bench.  For  to  say  reli- 
gion is  a  cheat,  is  to  subvert  all  those  obligations  whereby  civil 

of  Edaatkm  t.  lOaof,  28  Ohio  St  210.  *  Shot,  Ch.  J.,  In  CoaimoDwealUi  e. 

The  •abject  Ii  krgelr  caDiidered  in  Hale  Eoceland,  SO  Pick.  200.  213. 

V.  Ereictt,  68  N.  H.  1,  804  «  w?.,  u>d  *  Praple  r.   BugKleg,  8  Johni,   289; 

aim  bj  Dr.  8.  T.  Spew  In  hli  book  eoti-  a.  c.  6  Am.  Dec.  S&6 ;  Common  wealth  v. 

Itod  "  Religion  and  the  State."  Eneelwid,  20  Pick.  206;    Updegraph  ». 

1  Vidal  D.  Oirard'a  Ei'n,  2  How.  127,  Com rooa wealth,  11  S.  &R.  SM;  Sute  v. 

196.    Mr.  Webtter'i argomnit that Chri*.  Chandler,  2  Hair.  MS;  Rex  e>.  Wadding- 

tiiDltj  ii  a  part  of  the  Uw  of  Pennijl-  ton,  1  B.  &  C  26  ;  Rex  e.  Carlile,  8  B.  1 

vania  ii  glTen  In  0  Wflbttar't   Worki,  Aid.  161  ;  Cowan  v.  Milbourn,  Law  B.  2 
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society  is  preserved ;  that  Chrisdanity  is  a  part  of  the  la«B  of 
Eagland,  and  to  reproach  the  Christian  religion  ia  to  speak  in 
subversion  of  the  law."'  Eminent  judges  in  this  country  have 
adopted  this  langa^e,  and  applied  it  to  prosecutionB  for  bias- 
phemy,  where  the  charge  consisted  in  malicious  ridicule  of  the 
Author  and  Founder  of  the  Christian  religion.  The  early  cases 
in  New  York  and  Massaohoaetta  ^  are  particularly  marked  by 
clearness  and  precision  on  this  point,  and  Mr.  Justice  Clayton,  of 
Delaware,  has  also  adopted  and  followed  the  ruling  of  Lord  Chief 
Justice  Sale,  with  such  explanations  of  the  true  basis  and  justifi- 
cation of  these  prosecutions  as  to  give  us  a  clear  understanding 
of  the  maxim  that  Christianity  is  a  part  of  the  law  of  the  land, 

as  understood  and  ^plied  by  the  courts  in  these  cases.* 
['  474]    Taken  with  the  esplauatiou  *  given,  there  is  nothing  in 

the  maxim  of  which  the  believer  in  any  creed,  or  the  dis- 
believer of  all,  can  justly  complain.  The  language  which  the 
Ghiistian  regards  as  blasphemous,  no  man  in  sound  mind  can  feel 
under  a  sense  of  duty  to  make  use  of  under  any  circumstances, 
and  no  person  is  therefore  deprived  of  a  right  when  he  is  prohib- 
ited, under  penalties,  from  uttering  it. 
But  it  does  not  follow,  because  blasphemy  is  punishable  as  a 

'  Tha  King  n.  Tajlor,  3  Eeb.  SOT,  force  those  InjanctioiM,  an;  man  eoold  be 
Tent.  203.  See  also  The  King  d.  WooU  drawn  to  aniwer  in  a  comtDon-tBw  conrt 
•ton,  2  Strt.  &84,  Fitzg.  64,  Rajnn.  le^,  in  It  wm  %  put  of  the  common  law,  '  ao  far 
which  tlie  defendant  wa«  conTicted  of  that  any  peraon  Teriling,  subverting,  or 
publiihing  libeii,  ridiculing  tlie  miraclei  ridiculing  it,  might  be  prosecuted  at 
of  Chriat,  his  life  and  conTeraalion.  common  law,'  a«  Lord  Uanfitld  bai  de- 
Lord  Ch,  J.  Raymimd  in  that  caae  aaya :  clarrd  ;  becante,  in  the  jndgment  of  our 
"I  would  have  it  talcen  notice  of,  that  Engliih  anceitoTB  and  their  jadicial  tri- 
we  do  not  meddle  with  the  difference  of  buiuils,  be  who  reTiled,  inhTerled,  tx  rid- 
opinion,  and  that  we  Interfere  onlf  where  iculed  Chriitianit;,  did  an  act  whidi 
the  root  of  Chrigtianitf  1b  struck  at."  struck   at   tlie  foundation   of  our    civil 

1  People  I'.   Ruggles,  8   Johiia.   289;  locirtT,  and  tended  by  it*  neeeeaair  cob- 

s.  c.  5  Am.  Dec.  33& ;  Commonwealth  v.  Mqnencea  to  dbtnib  that  commoa  peace 

Kneeland,  20  Fick.  206.    See  also  Zeit-  of  the  land  of  which  (as  Lord  Cob  had 

weisa  r.  James,  68  Penn.  St.  466,  471 ;  reported)  the  common  law  waa  the  pre- 

McOinnia  v.  Walaon,  41  Penn.  St.  B,  14.  server.    The  common  law  .  .  .  adapted 

*  State  v.  Chandler,  2  Harr.  66S.     The  Itaelf  to  the  religion  of  the  <MDatt7  joat 

eaae  is  ver?  fall,  clear,  and  instructive,  ao  Ikr  as  was  necesaary  for  the  peace  and 

and  cites  all  the  English  and  American  aafetj  of  dvil  inslitntions  j   bot  it   took 

authnrltiea.    The  concluiion  at  which  it  oogninnce  of  offences  against  Ood  onlj, 

arrives  is,  that  "  Christianity  waa  never  when,  by  their  inevitable  eActa,  tbey  be- 

conaidered  a  part  of  the  common  law,  so  came  oflbncea  against  man  and  hia  tcm- 

fkr  as  ihnt  fbr  a  violation  of  ita  injnnc-  poral  Mcarlty."    See,  also,  what  Is  aald 

tionB  independent  of  the  estahllshed  Uw«  on  this  subject  by  Diur,  J„  in  Andrew  r. 

of  man,  and  without  the  sanction  of  any  BUde  Society,  4  Saodf.  166, 188. 
positive  act  of  Parliament  made  to  eo- 
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crime,  that  therefore  one  U  not  at  libertj  to  dispute  and  argue 
against  the  truth  of  the  Christian  religion,  or  of  any  accepted 
dogma.  Its  "  divine  origin  and  truth  "  are  not  so  far  admitted 
in  the  law  as  to  preolnde  their  being  controverted.  To  forbid  dis- 
cnssion  on  this  suhjeot,  except  by  the  various  sects  of  believeTS, 
vonld  be  to  abridge  the  liberty  of  speech  and  of  the  press  in  a 
point  which,  with  many,  would  be  regarded  as  most  important  of 
all.  Blasphemy  implies  something  more  than  a  denial  of  any  of 
the  truths  of  religion,  eveo  of  the  highest  and  most  vital.  A  bad 
motive  must  exist ;  there  must  be  a  wilful  and  malicious  attempt 
to  lessen  men's  reverence  for  the  Deity,  or  for  the  accepted  reli- 
gion. But  outside  of  such  wilful  and  malicious  attempt,  there  is 
a  broad  field  for  candid  investigatioii  and  discussion,  which  is  as 
much  open  to  the  Jew  and  the  Mahometan  as  to  the  professors  of 
the  Christian  faith.  "  Ko  author  or  printer  who  Mrly  and  con- 
scientiously promulgates  the  opinions  with  whose  truths  he  is  im- 
pressed, for  the  benefit  of  others,  is  answerable  as  a  criminal.  A 
malicious  and  mischievous  intention  is,  in  such  a  case,  the  broad 
boundary  between  right  and  wrong;  it  is  to  be  collected  from  the 
offensive  levity,  scurrilous  and  opprobrious  language,  and  other 
circumstances,  whether  the  act  of  the  party  was  malicious."' 
Legal  blasphemy  implies  that  the  words  were  uttered  in  a  wan- 
ton mannei,  "  with  a  wicked  and  malicious  disposition,  and  not 
in  a  serious  discusition  upon  any  controverted  point  in  religion."' 
The  courts  have  always  been  careful,  in  administering  the  law, 
to  say  that  they  did  not  intend  to  include  in  blasphemy  disputes 
between  learned  men  upon  particular  controverted 
points.^  The  constitutioual  *  provisions  for  the  proteo-  [*  475] 
tion  of  religious  liberty  not  only  include  within  their 
protecting  power  all  sentiments  and  professions  concerning  or 

I  npdegmpb  v.  CMnmonwMlUi,  11  3.  trutlatlon  and  publication  of  the  Uhhu 

AR.8M.    InAjrei  v.  MAthodist  Clmrob,  or  the  Talmud,  and  the  Mahometan  (U 

3  Sandf.  3ei,  377,  Dmr,  J.,  in  •peaking  of  b  that  oMuvia  gatium  lo  whlcli  thU  dty 

"ptmBntea/'nyB:  "  If  the  Pretbyterian  {New  Tork],  like  ancient  Rome,  Kcmi  t* 

and  the  Baptitt,  the  Hethodiat  and  the  be  doomed,  gncb  ihall  be  among  w),  Um 

Proteauat   Epiacopalian,    muat  each  be  Mahometan  hia  to  the  aasigtsDce  or  nllaf 

rilowed  to  derote  the  entire  income  at  of  the  annual  ptlgrimi  to  Mecca." 
hia  real  and  personal  estate,  for  ever,  to         ■  People  v.   RuRRlet,  8    Johni.   2S9^ 

(heinpport  of  miaaioni,  or  the  *preading  203;   s.  c.   6  Am.   Dec.  336,  per  Kmt, 

«t  tbe  BiUe,  eo  moat  the  Koman  Catholic  Ch.  J. 

hlfl  to  the  endowment  of  a  monaaterj.  or         '  Bex  r.  Wocbton,  Stra.  8R4 ;  Fltsg. 

Uw  fottDdlng  of  a  perpetual  maat  for  the  M;  Peoples.  Rubles,  3  Johns,  2801  ■.<). 

Mfe^  of  bk  Km);  the  Jew  hi*  to  the  6  Am.  Dec  886,  per  £««,  Ch.  J. 
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□poD  the  subject  of  religion,  bat  they  giumntee  to  every  one  a 
perfect  right  to  form  and  to  promulgate  such  opinions  and  doc- 
trines upon  religious  matters,  and  in  relation  to  the  exiatence, 
power,  attributes,  and  providence  of  a  Supreme  Being  as  to  him- 
Belf  shall  aeem  reasonable  and  correct.  In  doing  this  fae  acts 
under  an  awful  responsibility,  but  it  ia  not  to  any  bumui 
tribunal.' 

1  Per  Shaw,  Ch.  J.,  In  CommiHiwMlth  10  W.  m.  impoMd  on  thoM  who  denied 
V.  KneeLud,  20  Pick.  206, 2S4.  The  Ud-  the  Trloitr.  The  1  W.  &  H.  Sen.  1. 
giMge  of  the  coorti  hu  perhmpa  not  ml-  c.  18,  ii,  u  it  bM  been  unullj  called,  >a 
wa^i  beeo  u  guarded  M  It  ihould  have  ai.'t  ot  toleration,  or  one  vbich  alloiri  dia- 
been  on  thi*  lubject.  In  He  King  e.  lenteTi  to  worahip  God  Id  the  mode  that 
WaddingtOD,  1  B.  &  C.  36,  the  defendant  it  agieeable  to  tlieir  religtoni  opinioDi, 
waa  on  trial  for  blaiphemou*  libel,  In  laj-  and  ezempti  them  from  pnnitbnienl  for 
lag  that  Jeiui  Chriit  wai  an  impoator,  non-atteodance  at  (be  Eitabliibed  Church 
and  a  murderer  in  principle.  One  of  the  and  noiKxinformitj  to  its  ritei.  The  leg- 
jonirt  aiked  the  Lord  Chief  Juatice  {Alt-  itiature,  In  pantag  that  act,  only  tfaonght 
baa)  whether  a  work  which  denied  the  di-  of  easing  the  uomciencei  of  diuentert, 
Tinit;  of  the  SaTionr  waa  a  libeL  Tba  and  not  of  allowing  tbem  to  attempt  to 
Lord  Chief  Joatice  replied  that  "  a  work  weaken  the  bitii  of  the  ineml>era  of  the 
apeaking  of  Jeaua  Chriat  in  the  language  church.  The  9  £  10  W.  III.  waa  to  give 
loed  in  the  publication  in  qneetion  wa*  a  aecurity  to  the  goTemment  hj  rendering 
libel,  Chriatianlt;  being  a  part  of  the  taw  men  incapable  of  office,  who  entertained 
of  the  land."  This  waa  doubtleai  true,  aa  oplnlooa  hoaiite  to  the  eatabli^ed  reli- 
tbe  wrong  motire  waa  apparent ;  but  it  gion.  The  only  penaltj  impoaed  by  that 
did  not  aniwer  the  juror'a  queation.  On  atatnte  ia  exdnaion  from  office,  and  that 
motion  fbr  b  new  trial,  the  remarka  of  penalty  ii  incurred  by  any  manifeata- 
Bat,  J,,  are  open  to  a  conitnictlon  which  tJona  of  the  dangerona  oploion,  without 
anawera  the  qaeition  in  the  atDrmatiTe:  proof  of  intention  in  the  peraon  eotertaiii- 
"Hj  Lord  Chief  Juatice  reporta  to  na  ing  it,  either  to  IndnceotJieratabeof  that 
that  he  told  the  jury  that  It  waa  an  in-  opinion,  or  in  an;  manner  to  dietarb  per 
dictabte  ofltnce  to  apeak  of  Jeioa  Chriat  aoni  of  a  different  penuaaion.  Thia  atal- 
in  the  manner  that  he  ia  apoken  of  in  the  nte  reated  on  the  principle  of  the  teat 
pnbllcation  for  which  thia  defendant  la  law*,  and  did  not  Interfere  with  the  con- 
indicted.  It  cannot  admit  of  the  leaat  mon  law  relatire  to  blaaphemona  libda. 
doubt  that  thia  direction  waa  correct  It  ia  not  neceaaary  for  me  to  aa;  whether 
The  63  Geo.  III.  c.  160,  haa  made  no  alter-  it  be  libettoua  to  argue  from  the  Scrip- 
Btion  In  the  common  law  lelatire  to  libel,  tore*  againit  the  dlTJoitr  of  Chriat ;  that 
If,  preTiona  to  Chepaaiingof  that  itatute,  ia  not  what  the  defendant  profeaaea  to 
It  would  hare  been  a  libel  (o  denjr.  In  any  doj  he  argnea  againtt  the  dirlnlty  of 
printed  book,  the  divinity  of  the  tecond  Chriat  by  denying  the  truth  of  the  Scrip- 
pereon  In  the  Trinity,  the  tame  pnblica-  ture*.  A  work  containing  luch  aign- 
tionwouldbeallbelnow.  The&3Geo.IIL  menta,  pobliahed  mallcioualy  (which  the 
c.  160,  aa  Itc  title  eipreaae*,  i*  an  act  to  jury  Id  thta  case  have  Ibnnd).  fa  by  the 
relieve  peraona  who  impugn  the  doctrine  common  law  a  libel,  and  the  legialature  ha* 
of  the  Trinity  from  certain  penaltiea.  It  neveraltered  thiilaw,norc«DiteTMdoao 
we  look  at  the  body  of  the  act  to  eee  while  the  Christian  religion  ia  conddered 
trota  what  penaltiea  aueh  persona  are  re-  the  ba^a  of  that  law."  It  ia  a  little  dilB- 
lieved,  we  And  that  they  are  the  penal-  onlt,  perh^M,  to  determine  precisely  how 
tiea  from  whicli  (he  1  W.  A  M.  Sesa.  1,  far  thia  opinion  was  dealgned  to  go  in 
e.  16,  exempted  all  ProteaMnt  diawntere,  holding  that  the  law  forfoidi  tba  poblk 
except  auch  as  dented  the  Trinity,  and  denial  of  the  trath  of  the  Serlpturea. 
the  penalties  or  dlaabilities  wUob  the  9  A  That  aignnieaU  against  It,  made  In  good 
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•  Other  forms  of  profanity,  besides  that  of  blasphemy,  [•  476] 
are  also  made  punishable  by  statates  in  the  Several  States. 
The  cases  these  statutes  take  notice  of  are  of  a  character  no  one 
can  justify,  and  their  punishment  involves  no  question  of  religious 
liberty.  The  right  to  use  profone  and  indecent  language  is  recc^ 
nized  by  no  religious  creed,  and  the  practice  is  reprobated  by 
right-thinking  men  of  every  nation  and  every  religious  belief. 
The  statutes  for  the  punishment  of  public  profanity  require  no 
further  justification  than  the  natural  impulses  of  every  man  who 
believes  in  a  Supreme  Beii^,  and  recc^nizes  bis  right  to  the  rev- 
erence of  his  creatures. 

The  laws  i^ainst  the  desecration  of  tho  Christian  Sabbath  by 
labor  or  sports  are  not  so  readily  defensible  by  aiguments  the 
force  of  which  will  be  felt  and  admitted  by  all.  It  is  no  hardship 
to  any  one  to  compel  him  to  abstain  from  public  blasphemy  or 
other  profanity,  and  none  can  complain  that  his  rights  of  con- 
science are  invaded  by  this  forced  respect  to  a  prevailing  reli- 
gious sentiment.  But  the  Jew  who  is  forced  to  respect  the  firat 
day  of  the  week,  when  his  conscience  requires  of  him  the  observ- 
ance of  the  seventh  also,  may  plausibly  urge  that  the  law  discrim- 
inates against  his  religion,  and  by  forcing  him  to  keep  a  second 
Sabbath  in  each  week,  unjustly,  though  by  indirection,  punishes 
hiin  for  his  belief. 

The  laws  which  prohibit  ordinary  employments  on  Sunday  are 
to  be  defended,  either  on  the  same  grounds  which  justify  the 
punishment  of  profanity,  or  as  establishing  sanitary  regulations, 
based  upon  the  demonstration  of  experience  that  one  day's  rest  in 
seven  is  needful  to  recuperate  the  exhausted  enei^ies  of 
body  and  mind.  If  "  sustained  on  the  first  ground,  the  [•  477]- 
view  must  be  that  such  laws  only  require  the  proper 
deference  and  r^ard  which  those  not  accepting  the  common  be- 

fiuth  by  thaw  who  do  not  accept  It,  are  upon   the   law  are  circvmatancM  to  be 

legitimate  and  lighlfut,  we  think  there  la  kept  conitautl;  In  view. 
DO  doubt ;  and  the  learned  Judge  donbt-        In  People  r.  Porter,  2  Park.  Cr.  B,  It, 

leae  meant  to  admit  aa  mouh  when  he  the  dehnce  of  drmkmnta  wa*  made  to  a 

nqoired  a  malitiioni  publication  aa  an  in-  prOMcution  f or  a  blaiphetnons  libeL   Wal- 

gredienC  in  Uie  ofiencp.     Howerer,  when  worth,   Circnit   Jadge,  preiiding  at   the 

w«  are  coniidering  what  ii  the  common  trial,  declared  the  Intoxication  of  defend- 

la«  of  Enf^and  and  of  thi«  coQDIrj  aa  re-  ant,  at  the  time  of  uttering  the  worda, 

(ud*  offenvea  against  God  and  religion,  to  be  an  aggraTation  of  the  ofifance  rather 

the  exutence  o(  a  State  church  in  that  than  an  excuae 
oaaMry  and  the  «Kct  of  iu  recognitioii 
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lief  may  JQBtlj  be  required  to  pay  to  the  public  conacience.  The 
Supreme  Court  of  Pennsylv&nia  have  preferred  to  defend  such 
legialation  on  the  second  ground  lather  than  the  first;'  but  it 
appeals  to  us  that  if  the  benefit  to  the  individual  is  alone  to  be 
considered,  the  argument  gainst  the  law  which  he  maj  make 
who  has  already  observed  the  seventh  day  of  the  week,  is  an- 
aaswersble.  But  on  the  other  ground  it  is  clear  that  these  laws 
are  supportable  on  authority,  notwithstanding  the  inconvenienoe 
which  they  occasion  to  those  whose  religious  sentiments  do  not 
recognize  the  sacred  character  of  the  first  day  of  the  week.' 

I  "  It  iotenneddlM  Dot  with  the  naJb-  tioa."  Specht  b.  Commonwealth,  8  Fenn. 
nral  and  iudeteaaible  right  of  all  men  to  Bt.  312,  32&.  See  alio  ChirieetOD  v.  Ben- 
worthip  Almight/  Ood  according  to  the  Jamln,  S  Strob.  608 ;  Bloom  t>.  Riuliardi, 
dictate!  ot  their  own  coMciencea ;  it  com-  8  Ohio  St  887  ;  McGatrick  n.  Wmoq,  t 
pell  naoe  to  attend,  erect,  or  lupport  any  Ohio  St  660 ;  BudioD  n.  Geary,  1  B.  I. 
place  of  worthip,  or  to  tnaiutalD  any  mia-  186;  Bohl  v.  Sute,  3  Tez.  App.  088; 
istry  agi^iut  hii  conient;  it  pretoidi  JohoBtoa  d.  Commonwealth,  32  Peno.  St. 
not  to  control  or  to  interfere  with  the  103;  Commoowealth  v.  Ne^bit,  34  Penit. 
right!  of  conacieoce,  and  it  eitabliihea  St.  S08;  Commonwealth  cHai,  122  Hkm. 
no  praference  for  any  religiooB  eatab-  40 ;  State  d.  Bott,  SI  La.  Ana.  863  ;  ».  c. 
liihnient  or  mode  of  wonhtp.  It  Otmtt  33  Am.  Bep.  224 ;  State  v.  Bait.  &  O.  B.  R. 
noreligloui  doctrine  u  paramount  in  the  Co.,l&  W.  Ta.  302;  s.c.  80  Am.  Rep.  806. 
State ;  it  enforce!  no  unwilling  attend-  '  Commonwealth  ti.  Wolf.  3  S.  &  B. 
ance  upon  the  celebration  of  divine  wor-  18  ;  Commonwealth  «.  Fiilier,  IT  S.  &  B. 
iliip.  It  Hj*  not  to  Jew  or  Sabbatarian,  100;  ShoTer  d.  SUIe,  7  Ark.G29;  Vogle- 
'  Ton  iliall  deiecrate  the  day  you  eileem  long  v.  Stale,  S  Ind.  112  ;  Johu!  v.  State, 
BB  holy,  and  keep  aacred  lo  reUgion  that  78  Ind.  382 ;  State  b.  Aml»,  20  Uo.  214 ; 
M  deem  to  be  lo.'  It  enten  upon  no  Cindnnati  d.  Bice,  16  Ohio,  22G.  In  Si- 
di!CU!iion  of  rlTil  claimi  of  the  flrat  and  mondi'i  EiVi  e.  Gratz,  2  Pen.  t  Watt*. 
eeveoth  day*  of  the  week,  nor  pretend!  412,  it  wai  held  that  (he  consdentioua 
to  bind  upon  the  conidence  of  any  man  airuplei  of  a  Jew  to  appear  and  attend 
any  concliuion  upon  a  subject  which  each  a  trial  of  hi*  cauae  on  Saturday  were  not 
muit  decide  for  himself.  It  intrude!  not  lufflcieut  cauae  for  a  continuance.  But 
into  the  domeaCtc  cu^e  to  dictate  when,  quart  of  Ihia.  In  Frolickitein  b.  Mayor 
where,  or  to  what  god  ita  Inmatea  ahall  ad-  of  Mobile,  40  Ala.  T26,  it  wan  h^  thai  a 
dmas  their  oriaona;  nor  doea  it  presume  to  atatute  or  municipal  ordinance  probitnl- 
enlertheaynagogueof  thelBraelite,  or  the  ing  the  tale  of  goodi  by  mEruhanu  on 
church  of  the  aerenth-day  Chriatian,  to  Sunday,  in  ita  application  to  rcligiooa 
command  or  even  peraqade  their  attend-  Jewi  "who  believe  that  it  ia  their  reli- 
ance iu  the  templea  of  tboae  who  espe-  gioua  duty  to  abatain  from  work  on  Sal- 
dally  approach  the  altar  on  Sunday.  It  nrdays,  and  to  work  on  all  the  other  nx 
doea  not  in  the  illghteat  degree  infringe  days  of  the  week,"  wai  not  violative  vt 
npoB  the  Sabbath  of  any  sect,  or  curtail  the  article  in  the  Slate  conatitution  which 
their  freedom  of  worship.  It  detracts  not  declares  that  no  peraon  ahall,  "  upon  any 
one  hoar  ft'om  any  period  of  time  they  pretence  whatsoever,  be  hurt,  moleiled, 
may  feel  bound  lo  devote  to  thia  object,  or  restrained  in  his  religioua  aentimenta 
nor  doea  It  add  a  moment  beyond  what  or  perenaalona."  For  decision!  snatain- 
they  may  ehooae  to  employ.  Its  sole  mia-  lug  the  prohibition  of  liquor  tale*  on 
•Ion  ia  to  inculcate  a  temporary  weekly  Sunday,  aee  State  v.  Common  Pleaa,  SO 
ceasation  from  labor,  bul  it  adda  not  to  N.  J.  72  ;  a.  c.  13  Am.  Bep.  42S ;  State  r. 
this  requirement  any  reltgiou*  oblig*-  Bot^  81  Ia.  An.  MS;  ■■  c.  tt  Am.  Rep. 
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Whatever  deference  the  constitutjoii  or  the  laws  may  require 
to  be  paid  iu  BOme  casea  to  the  conscieDtious  scruples  or  religious 
coDvictions  of  the  msjoi-ity,  the  general  policy  always  is, 
to  •  avoid  with  care  any  compalsioo  which  infringes  on  [•  478] 
the  rel^ous  scruples  of  any,  however  little  reason  may 
seem  to  others  to  underlie  them.  Even  in  the  important  matter 
of  bearing  arms  for  the  public  defence,  those  who  caanot  in  con- 
science take  part  are  excused,  and  their  proportion  of  this  great 
and  sometimes  imperative  burden  is  borne  by  the  rest  of  the 
community.' 

Some  of  the  State  constitutions  have  also  done  away  with  the 
distdnction  which  existed  at  the  common  law  regarding  the  admis- 
fflbility  of  testimony  in  some  cases.  All  religions  were  recognized 
by  the  law  to  the  extent  of  allowing  all  persons  to  be  sworn  and 
to  give  evidence  who  beUeved  in  a  supei-inteoding  Providence, 
who  rewards  and  punishes,  and  that  an  oath  was  binding  on  their 
conscience.'  But  the  want  of  such  belief  rendered  the  person 
incompeteuL  Wherever  the  common  law  remains  unchanged, 
it  must,  we  suppose,  be  held  no  violation  of  religious  liberty  to 
recognize  and  enforce  its  distinctions  ;  but  the  tendency  is  to  do 
away  with  them  entirely,  or  to  allow  one's  unbelief  to  go  to  his 
credibility  only,  if  taken  into  account  at  all.* 

2M;    SUte  c.  Gmgair,  47   Conn.  276;  v.  Welton,  7  Conn.  S6.     Bnt  thU  rale  did 

Blahnt   v.   State,  84   Ark.  447;    and  of  notgenerallrobUlii  i  belief  in  a  Snpreme 

dnuDKltc  enleruiDmenu,  Me  Mecuerdorff  Being  who  would  puniih  f>l>e  (wearing, 

*.  Dwf  er,  69  N.  Y.  667.  whether  in  this  world  or  in  the  world  to 

'  There  are  conatilntioniil  proTiiiont  come,  being  ngnrded  sufflcient.     Cubbi- 

to  tbii  effect  more  or  leM  broad  in  Ala-  ion  v.  McCreaiy,  7  W.  &  S.  262  i  Blocker 

bania,  Arkanus,  Colorado,  Georgia,  Illi'  d.  Bunieu,  2  Ala.  364 ;   Jonei  v.  Harria, 

noia,  ladiana,  Iowa,  Eanaaa,  Kentucky,  1  Strob.  180  ;  Shaw  v.  Hoore,  4   Jones 

Haine,  Michigan,  >n»oDri,  New  Hamp-  (S.  C.),  26 ;    Hunacom  v.  Hamcom,   16 

■hire.  New  York,  North  Carotina,  Oregon,  Man.  184;  Brock  v.  MilUgan,  10  Ohio, 

and  SoDth  Carolina,  and  itatutorr  provi-  131 ;  Benoett  k.  State,  1  Swan,  411 ;  Cen- 

dom  in  tome  other  States.    Id  TenneMee  tral  R.  R.  Co.  v.  Sockafellow,  IT  III.  641 ; 

"nocitizeni  shall  be  compelled  to  bear  Araold  r.  Arnold,  13  Vt.  gB2;   Bolts  v. 

anna,  prorided  be  will  paj  an  equivalent  Swartwood,  S  Cow.  431.    But  one  who 

to  b«  awxrtained  bf  law."   Art.  1,  {  2a  lacked  this  belief  was  not  sworn,  became 

■  See  apon  this  point  the  leading  case  there  was  no  mode  known  to  the  law  by 

of  Ormkhund  v.  Barker  Willes,  &8B,  and  which  it  was  supposed  an  oath  could  be 

1  Smith's  l«ading  Cases,  636,  where  will  made  binding  apon  his  contcieDce.    Ar- 

be  fiinnd  a  full  diacnssion  of  this  sabjeet.  nold   g.  Arnold,   13   Vt.   362  ;    Scott  v. 

Some  of  the  earlier  American  cases  re-  Hooper,  14  Vt.  686 ;   Norton  v.  I>add,  4 

quired  of  a  witness  that  be  should  be-  N.  H.  444 1  Cent.  Mil.  Track  R.  R.  Co.  d. 

lieva  in  the  ezislance  of  Ood,  and  of  a  Rockafellow,  17  111.  641. 
ttate  of  reward*  and  punishments  after         ■  The  States  oflowa,  Minnesota,  Hieh- 

tbe  praaenl  lif^     See  especially  Atwood  Igan,  Oregon,  Wiaconsin,  Aikanaaf,  Flor^ 
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ids,  UiMonri,  CmliforaU,  IoiUmm,  K»imt,  religiotu  belief  tluJI  only  go  to  Oie  credit 

Nebnuka,  NeradA,  Ohio,  ftod  Sen  York  o(  ■  witaeu,  and  it  bu  been  held  ioad- 

hkTs  MUtitutioiul  proTUiona  eipreMty  miHlble  to  inquire  of  a  wltoeii  irbetbet 

doingawa;  witb  incainpeteiKy&vin  wAnt  b«  believed  in  CliTitt  u   ilw    Sarionr. 

of  religioiu  belief.     Perhapi  the  gerefal  Donkte  v.  Koho,  44  Qa.  260.    In  H*t7- 

proTiiioni  in  lome  of  the  other  uomtitu-  land  no  one  ii  iocompelent  u  a  witnen 

tiont  declaring  complete  equality  of  cirli  or  jnior  "  prorided  he  belieTCk  in  the  ex- 

rigbti,  priTilegei,  aiid  capacitie*  are  aoffi-  iiteece  of  Ood,  and  that,  nnder  Hii  die- 

cjent^y  broad  to  ■ccompUth  tbe  same  par-  penaation.nichpenmi  will  be  held  morallj 

poK.      FeiTy'i   Caae,  3  QraL  632.      In  ftcconntahle  for  bia  acta,  woA  be  reirarded 

Michigan  and  Oregon  a  witnoei  la  not  or  pouiihed  theiefbr,  either  in  thia  worid 

to  be  queatiooed  concerning  bia  religioiu  or  the  worid  ta  come."    CoHt  Dae.  of 

belief.     See  People  v.  JenoeM,  6  Uich.  BJKbti,  {  86. 
aOCi.    In  Georgia  the  coda  pwride*  that 
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•CHAPTER  XIV.  [•479] 

THE  POWEE   OF    TAXATION. 

The  power  to  impose  taxes  is  one  so  unlimited  in  force  and  so 
aearcbing  in  extent,  that  the  courts  scarcely  venture  to  declare 
that  it  is  subject  to  any  restrictions  whatever,  except  such  as  rest 
in  the  discretion  of  the  authority  which  exercises  it.  It  reaches 
to  every  trade  or  occupation  ;  to  every  object  of  industry,  use, 
or  enjoyment ;  to  every  species  of  possession ;  and  it  imposes  a 
bnrden  which,  in  case  of  feilnre  to  discharge  it,  may  be  followed 
by  seizure  and  sale  or  confiscation  of  property.  No  attribute  of 
sovereignty  is  more  pervading,  and  at  no  point  does  the  power 
of  the  government  affect  more  constantly  and  intimately  all  the 
relations  of  life  than  through  the  exactions  made  under  it. 

Taxes  are  defined  to  be  burdens  or  chaises  imposed  by  Mbe 
legislative  power  upon  persons  or  property,  to  raise  money  for 
pnblic  purposes.^  The  power  to  tax  rests  upon  necessity,  and 
is  inherent  in  every  sovereignty.  The  legislature  of  every  free 
State  will  poseese  it  under  the  general  grant  of  legislative  power, 
whether  particularly  specified  in  the  constitution  among  the 
powers  to  be  exercised  by  it  or  not.  No  constitutional  govern- 
ment can  exist  without  it,  and  no  arbitrary  government  without 
regular  and  steady  taxation  could  be  anything  but  an  oppressive 
and  vexations  despotism,  since  the  only  alternative  to  taxation 
would  be  a  forced  extortion  for  the  needs  of  government  from 

>  BUckweU  on  Tu  TitlM,  1.    A  tu  dar."    Uontuqnieo,  Spirit  of  the  I.>wi, 

ii  ■  contrtbutioii  Impueil  bj  gorentment  b.  12,  c.  SO.    In  iti  moat  enlarged  lense 

on  iadiTidiuUi  forthe  (errice  of  tbe  State,  the  word  taxea  embracei  all  the  regular 

ItUdiatlngniibedfroms  tnbridjMbeing  impotitlona  made  hy  goTeromeut  upon 

oerUin  and  orderlj,  which  ia  ihoTti  io  ita  the  penon,  property,  privilege!,  occDpa. 

deriTaHon  from  Greek,  rifu,  onio,  order  tioni,  and  enjoyment*  of  the  people  fof 

or  anangement.    Jacob,  Lav  Die. ;  Bon-  the  pnrpoH   of  railing  pnblic   rexenoe. 

rinr.  Law  Die.   "  The  rerennei  of  a  Btate  Bee  Ferrr  v.  Waabborn,  20  CoL  818,  SSO ; 

M«  a  portion  that  each  tnbject  givea  of  Loan  Aiaociation  c.  Topeka,  20  WalL  066, 

liiapKipenjinotdertoMctire,ortaha*e,  604;  Tan  Horn  v.  People,  46  Uicb.  163. 
Iha  sgracaUe  t^jtutat  of  tlw  KBUtiu. 
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Buch  persons  or  objectA  as  the  men  io  power  might  select  fta  vio- 
tima.  Chief  Justice  Marshall  has  sud  of  this  power :  "  The  power 
of  taxing  the  people  sod  their  property  ia  essential  to  the  very 
existence  of  government,  and  may  be  legitimately  exercised  on 
the  objects  to  which  it  is  applicable  to  the  utmost  extent  to  which 
the  goveroment  may  choos«  to  carry  it.    The  only  security  against 

the  abuse  of  this  power  is  found  in  the  structure  of  the 
[*  480]  government  itself.    In  imposing  a  *  tax,  the  legislature 

acts  upon  its  constituents.  Tins  is,  in  general,  a  suffi- 
cient security  f^ainst  erroneous  and  oppressive  taxation.  The 
people  of  a  State,  therefore,  give  to  their  government  a  right  of 
taxing  themselves  and  their  property ;  and  as  the  exigencies  of 
the  government  cannot  be  limited,  they  prescribe  no  limits  to  the 
exercise  of  this  right,  resting  confidently  on  the  interest  of  the 
legislator,  and  on  the  influence  of  the  constituents  over  their 
representative,  to  guard  them  gainst  its  abuse." ' 

The  same  eminent  Judge  faas  said  in  another  case :  '*  The  power 
of  legislation,  and  consequently  of  taxation,  operates  on  all  per-  ' 
sons  and  property  belonging  to  the  body  politic.  This  is  an  ori- 
ginal principle,  which  has  its  foundation  in  society  itself.  It  is 
granted  by  all  for  the  benefit  of  all.  It  resides  in  the  govern- 
ment as  part  of  itself,  and  need  not  be  reserved  where  property 
of  any  description,  or  the  right  to  use  it  in  any  manner,  is  granted 
to  individuals  or  corporate  bodies.  However  absolute  the  right  of 
an  individual  may  be,  it  is  still  in  the  nature  of  that  right  that 
it  must  bear  a  portion  of  the  public  burdens,  and  that  portion 
must  be  determined  by  the  legislature.  This  vital  power  may  be 
abused ;  but  the  interest,  wisdom,  and  justice  of  the  representa- 
tive body,  and  its  relations  with  its  constituents,  furnish  the  only 
security  where  there  is  no  express  contract  against  unjust  and  ex- 
cessive taxation, as  well  as  against  unwise  legislation  generally."* 
And  again,  the  same  judge  says,  it  is  "  unfit  for  the  judicial  de- 
partment to  inquire  what  degree  of  taxation  is  the  legitimate  use, 
and  what  degree  may  amount  to  the  abuse,  of  the  power."  *  The 
like  general  views  have  been  frequently  expressed  in  other  cases.* 

>  McCollocli  v.  Mu7lMid,  A  Wheat  U.  S.491;Bn•^dorEdacatk>nv.HcLMldi- 
S16.  423.  boraosh,  S6  Ohio  St.  227. 

*  ProTidenM  Bwtk  r.  BUUdbi,  4  Pet.         •  Kirfajr  v.  Stww,  19  Peun.  SL  SfiS; 

6U.661.  ShiririeM  v.   Hmyor,  &c,  21   Penn.   St. 

■  McCnlloch  B.  HairUail,  4  Wheat.  147 ;  W«i«ter  r.  Hade,  62  Penn.  St.  474 ; 

816,430.     8e«  KinUnd  v.  HotchldM,  100  Wingate  ■>.  Sluder,6  JoMt  (N.  &),  568; 
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The  Constitution  of  the  United  States  declares  that  "  the  Cod- 
gresB  shall  have  power  to  levy  and  collect  taxes,  duties,  imposts, 
and  excises  to  pay  the  debts,  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States ;  but  all  duties,  imposts, 
and  excises  shall  be  uniform  throughout  the  United  States.^  The 
duties,  imposts,  and  excises  here  specified  are  merely  different 
kinds  of  taxes ;  the  first  two  terms  being  commonly  applied  to 
the  levies  made  by  governments  on  the  importation  and  exporta- 
tion of  commodities,  while  the  term  excises  is  applied  to  the  taxes 
Lud  upon  the  manufacture,  sale,  or  consumption  of  commodities 
within  the  country,  upon  licenses  to  pursue  certain  occupations, 
and  upon  corporate  privileges.  "  No  tax  or  duty  shall  be  laid  on 
articles  exported  firom  any  State ; "  *  but  this  provision  of  the 
Constitution  is  not  violated  by  a  requirement  that  an  ai'ticle  in- 
tended for  exportation  shall  be  stamped,  as  a  protection  against 
fraad."  Direct  taxes,  when  laid  by  Congress,  must  be  appor- 
tioned among  the  several  States  according  to  the  representative 
,  population.*  The  term  direct  taxes,  as  employed  in  the  Consti- 
tution, has  a  technical  meaning,  and  embraces  capitation  and  land 
taxes  only.'  These  are  express  limitations,  imposed  by  the  Con- 
stitution upon  the  federal  power  to  tax ;  but  thei-e  are  some  others 
which  are  implied,  and  which  under  the  complex  system  of  Ameri- 
can government  have  the  effect  to  exempt  some  subjecte  otherwise 
taxable  from  the  scope  and  reach,  according  to  cireumstanoes,  of 
either  the  federal  power  to  tax  or  the  power  of  the  several  States. 
One  of  the  implied  limitations  is  that  which  precludes  the  States 
from  taxing  the  agencies  whereby  the  general  government  per- 
forms its  functions.  The  reason  is  that,  if  they  possessed  this 
authority,  it  would  be  within  their  power  to  impose  taxation 
to  an  extent  that  might  cripple,  if  not  wholly  defeat, 
*  the  operations  of  the  national  authority  within  its  [*  481] 
proper  and  constitutional  sphere  of  action.  "  That  the 
power  to  tax,"  says  Chief  Justice  Marihall,  "involves  the  power 

Herrlck  *.  Ruaolph,  IS  Tt.  62S ;  Ann.  *  Conit.  U.  8.  Art  1,  f  ».  cl  6. 
ington  e.  Bimet,  16  VL  746 ;  Tbomu  c.  ■  Ptuw  v.  Burgen,  92  n.  a  372. 
Inland,  84  Wend.  B6;  People  n.  Mayor,        •  Conit  U.  8.  Art.  1,  )  2;  Art  1,  {  9, 

'  ftc.,  of  Brooklyn.  4  N.  T.  419 ;  Porttuid  el  4. 
Rank  ».  Apthorp,  12  Mm*.  S52 ;  Weitem         *  Hfltoo  v.  United  Statn.  8  DaU.  171 ; 

Union  Telegraph  Co.  v.  VUytt,  28  Ohio  Pacific  In*.  Co.  b.  Sonle,  T  Wail.  4SS ; 

Sl  GSl.  Veacie   Bank   v.  Fenno,  B  Wall.  638; 

■  CoDrt.  U.  8.  Art.  1,  t  8,  eL  1.  Springw  t>.  United  Sutet,  102  U.  8.  680. 
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to  destroy  ;  tbat  the  power  to  destroy  may  defeat  and  render  ose- 
leas  the  power  to  create ;  that  there  is  a  plain  repugnance  in  con- 
ferring on  one  government  a  power  to  control  the  oonstitutional 
measures  of  another,  which  other,  with  respect  to  those  very 
measures,  is  declared  to  be  supreme  over  that  which  exerts  the 
control,  — are  propositions  not  to  be  denied."  And  referring  to 
the  ailment  that  confidence  in  the  good  faith  of  the  State  gov- 
emments  must  forbid  onr  indulging  the  anticipation  of  sach  con- 
seqnences,  he  adds :  *'  Bat  all  inconsistencies  are  to  be  reconciled 
by  the  magic  of  the  word,  —  confidence.  Taxation,  it  is  said, 
does  not  necessarily  and  unavoidably  destroy.  To  carry  it  to  the 
excess  of  destruction  would  bo  an  abuse,  to  presume  which  would 
banish  that  confidence  which  is  essential  to  all  government.  But 
is  this  a  case  of  confidence  ?  Would  the  people  of  any  one  State 
trust  those  of  another  with  a  power  to  control  the  most  insig- 
nificant operations  of  their  Stete  government?  We  know  they 
would  not.  Why  then  should  we  suppose  that  the  people  of  any 
one  State  should  be  willing  to  trust  those  of  another  with  a  power 
to  control  the  operations  of  a  government  to  which  they  have 
confided  their  most  important  and  most  valuable  interesto?  In 
the  legislature  of  the  Union  alone  are  all  represented.  The 
legislature  of  the  Union  alone,  therefore,  can  be  trusted  by  the 
people  with  the  power  of  controlling  measures  which  concern  all, 
in  the  confidence  that  it  will  not  be  abused.  This,  then,  is  not 
a  case  of  confidence." ' 

I  HcCuDocfa  V.  Mftryluid,  4  Wheat  erament  in  th«  siecation  of  iti  powns, 
81A,  431.  The  cue  ioTolred  the  riffat  of  they  may  t&z  any  wad  eTer;  otbet  inim>- 
th«  State  of  Mar;laDd  to  impow  taiet  ment.  They  way  tax  the  mmil;  they 
DpoQ  the  aperatloni,  within  iu  timita,  of  ma;  tax  the  mint;  they  may  tax  patent 
the  Bank  of  the  United  Stalct,  created  ri^ta;  they  may  tax  the  papers  of  die 
by  aathority  of  Congreu.  "If,"  con*  ctutom-honM ;  they  may  tax  jadidal 
tintie*  the  Chief  Juatice,  "  we  ^iply  the  proceM ;  they  may  tax  all  the  meaot  em- 
principle  for  which  the  State  of  Mary-  ployed  by  the  gorernment  to  an  ezceas 
land  contendi  to  the  Canttitntlon  gtaet-  which  would  defeat  all  the  ends  of  gOT- 
ally,  we  ihall  find  it  capable  of  changing  emment.  Thti  wm  not  Intended  by  the 
totally  the  chaiacter  of  that  iiutrnaent  American  people.  They  did  not  deaign 
We  ihall  And  it  capable  of  arreitlng  all  to  make  their  government  dependent  on 
the  meatarei  of  the  goTeramen^  and  of  the  Statei."  In  Veasie  Bank  v.  Feaao, 
pToitrating  it  at  the  foot  of  the  Statei.  8  WalL  633,  followed  and  approTcd  in 
The  American  people  have  declared  their  National  Bank  t>.  United  Slatea,  101 
Conatitiition,  and  the  lawa  made  in  pur-  U.  B.  1,  it  waa  held  competent  for  Con- 
Miance  thereof,  to  be  mpreme ;  but  thit  gres*,  in  aid  of  the  clrculatioo  of  tha  na- 
principle  would  tmatter  the  inpremacy  tlonal  banka,  to  impose  reatrainti  upon 
Id  fact  to  the  State*.  If  the  States  may  the  circnlation  of  the  8ute  banki  in  the 
tax  one  inttrnment  employed  by  the  gov.  form  of  taxation.    Peibapt  do  otbn  caae 
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*  It  follovs  B8  a  logical  result  from  this  doctrine  that  [*482] 
if  the  Congress  of  the  Union  may  constitutionallj  create 
a  Bank  of  the  United  States,  as  an  ^encj  of  the  national  govern- 
ment in  the  accomplishment  of  its  ooostatutaoaal  parposes,  any 
power  of  the  States  to  tax  such  bank,  or  its  property,  or  the 
means  of  performing  its  functions,  anleas  with  the  consent  of 
the  United  States,  is  precluded  by  necessary  implication.'  For  the 
like  reasons  a  State  is  prohibited  from  taxing  an  officer  of  the  gen* 
eral  government  for  hia  office  or  its  emoluments ;  since  saoh  a 
tax,  having  the  effect  to  reduce  the  compensation  for  the  senricee 
provided  by  the  act  of  Congress,  would  to  that  extent  ooufliet 
with  such  act,  and  tend  to  neutralize  its  purpose.'  So  the  States 
may  not  impose  taxes  upon  the  obligations  or  evidences  of  debt 
issued  by  the  general  government  upon  the  loans  made  to  it,  un- 
less such  taxation  is  permitted  by  law  of  Congress,  and  then  only 
in  the  manner  such  law  shall  prescribe,  —  any  such  tax  being  an 
impediment  to  the  operations  of  the  government  in  n^otiatiug 
loans,  and,  in  greater  or  less  d^ree  in  proportion  to  its  m^ni- 
tnde,  tending  to  cripple  and  embarrass  the  national  power.*  The 
tax  npon  the  national  securities  is  a  tax  upon  the  exercise  of  the 
power  of  Congress  "  to  borrow  money  on  the  credit  of  the  United 
States."  The  exercise  of  this  power  is  interfered  with  to  the  ex- 
tent of  the  tax  imposed  under  State  authority  ;  and  the  liability 
of  the  certificates  of  stock  or  other  secorities  to  taxation  by  a 
State,  in  the  hands  (^  individuals,  would  neoessarily  affect  their 

gOM  M  fM-  u  thU,  in  hcdding  that  taza-  TbomptOD  v.  PmUc  It  R.  Co.,  9  W*1L 

tion  maj  be  impoMd  for  otber  purpoMi  579. 

than  the  taUlng  of  teTenue,  though  the         ■  Dobbtu  v.  ComiDiHiontn  of  Grfo 

lerr  <^  dadea  apon  importa  with  a  riew  Co.,  16  Pet  4S6.     On  thnllar  ^ronndi  it  ia 

to  incidental  pTotection  to  don>e*tia  man-  held  Id  Canada  that  a  proTiocUl  l^iilft- 

nfaclmet  ia  upon  a  rimilar  prindide.  tare  ha*  no  power  to  Impow  a  tax  on  th« 

<  HcCuUoch  E>.  Maryland,  4  Wheat,  official  income  ot  an  offlcer  of  the  Domin- 

S10;  Oiborn  d.  United  State*   Bank,  9  Ion  goremment    Leprohon   v.   Ottawa, 

Wheat  738;  Dobbfni  v.  CommiMionert  40  U.  C  Rep.  486;  s.  c.  on  appeal,  2  Ont 

of  Erie  Co.,  16  Pet.  486.     Bnt  the  doo-  App.  Rep.  662. 

trine  which  exempt*  tba  inib-unientall-         »  Wetton   v.  Charieiton,  3  Pw.  44S; 

tie*  of  the  geneial  goTemnent  from  the  Bank  of  Cotnmeree  b.  New  York  City,  2 

influence  of  State  taxation,  being  fbunded  Bla(k,620;  Bank  Tax  Case,  3  Wall.  300; 

on  the  implied  neceantj  fbr  th«  ute  of  Van    Allen  ».   Aaaewora,  8  WaU.  678; 

audi   initrumenU   by  the    BOTeranient,  People  ».  CommiMlonen,  4  Wall.  244; 

•nch  legiilation  «•  doea  not  impair  the  Bradley  b.   People,  4  WalL    4fi0;    The 

naefnliMe*  or  debility  of  inch  inatra-  Banka  v.  The  Mayor,  T  Wall.  10 ;  Bank  b. 

menta  to  aerre  the  government  ii  not  Snperriaora,  T  Wall.  20.    For  a  kindred 

within  the  rale  of  prohibition.    National  doctrine  •••  State  i>.  Jackwni,  88  N.  J. 

Bank  s.  Commonwealth,  8  Waa  868;  4fia 
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Tslue  in  market,  end  therefore  affect  the  free  and  unreBtrained 
exercise  of  the  pover.  "  If  the  right  to  impose  a  tax  exists,  it  is 
a  right  which,  in  its  nature,  acknowledges  no  limits.  It  may  be 
carried  to  any  extent  within  the  jurisdiction  of  the  State  or  cor- 
poration  which  imposes  it,  which  the  will  of  each  State  or  corpo- 
ration may  prescribe."  ^ 
[*483]  *  If  the  States  oaaaot  tax  the  means  by  which  the 
national  government  performs  its  functions,  neither,  on 
the  other  hand  and  for  the  same  reasons,  can  the  latter  tax  the 
agencies  of  the  State  governments.  "  The  same  supreme  power 
which  established  the  departments  of  the  general  government  de- 
termined that  the  local  governments  should  also  exist  for  their 
own  purposes,  and  made  it  impossible  to  protect  the  peo^e  in 
their  common  interests  without  them.  Each  of  these  several 
i^encies  is  confined  to  its  own  sphere,  and  all  are  strictly  subor- 
dinate to  the  constitution  which  limits  them,  and  independent  of 
other  ^encies,  except  as  thereby  made  dependent.  There  is 
nothit^  in  the  Constitution  [of  the  United  States]  which  can  be 
made  to  admit  of  any  interference  by  Congress  with  the  secure 
existence  of  any  State  authority  within  its  lawful  bounds.  And 
any  such  interference  by  the  indirect  means  of  taxation  is  quite 
as  much  beyond  the  power  of  the  national  legislature  aa  if  the 
interference  were  direct  and  extreme."*    It  has  therefore  been 


1  WmIoo  k.  ChariHton,  S  FM.  449,  for  the  itke  of  Mlf-presemtloD,  eiempt 

466  i   Bank  of  Commerce  v.  New  Tork  from  taxation  by  the  Statet,  wliy  are  not 

City,  2  BUck,  62U;  Bank  Tax  Caw,  2  thoMof  tbe  Sum  depending  upon  their 

Wail.  200  ;  Society  for  SaTingi  v,  Coile,  reaerred  powera,  for  like  reason*,  eqnaUjr 

6  Wall.  £94.    BeTenne  atamps  are  not  eiempt  from   federal  laiationl     Their 

taxable.    Palfrey  v.  Boatop,  101   Ifata.  nnimpaireO  exiitence  in  the  one  case  ia  aa 

829.    Nor  United  Statea  treaaory  notea.  eatential  aa  in  the  other.    It  ia  admitted 

Montgomety  Connty  «.  Eliion,  82  Ind.  that  there  ia  no  eipreM  proTiaion  in  the 

27.    In  Feaple  v.  United  Statea,  08  Dl.  ConatitDtion  that  prohililta  the  general 

30;  s.  c.  S4  Am.  Bep.  166,  it  wai  de-  gofeniment  titttn  taxing  the  meapa  and 

cided  that  property  of  the  United  Statea,  inatnuDeDtsUliee  of    the  Statea,   nor  ia 

held  foe  any  pnrpoae  whalerer,  wu  not  there  any  prohihitiiig  the  Slate*  from 

aabject  to   State  taxation.    Citing  Mo-  taxing  the  meana  and  inatrnmentalitiea  of 

Ooon  V.  Scatea,  D  Wail.  28;  Bailway  Co.  that  iiOTemment    In  boUi  catea  the  ex- 

V.  Prescott,  le  Wail.  608.  emption  reala  npon  uecesiary  unplicatiDn, 

1  Fifleld  V.  Cloae,  16  Mich.  £06.  "In  and  ii  upheld  by  the  great  Uw  of  aelT 
napect  to  the  reaerred  power*,  the  Stale  preaerTation ;  aa  any  goTemment,  whoee 
ia  aa  aoTereign  and  Independent  aa  Che  meant  employed  in  conducting  its  opera- 
general  gOTemment,  And  if  the  mean*  tiona,  if  aubject  to  the  control  of  another 
and  inatrumentalitJM  employed  by  that  and  diatinct  government,  can  only  exiat 
gOTemment  to  carry  into  opetatloD  the  at  the  mercy  of  that  govemmenL  Of 
powera  gnnted  to  it  an  iMcefearily,  and  what  avail  are  theaa  meani  If  aoothtt 
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held  that  the  law  of  Congress  reqairing  judicial  process  to  be 
stamped  could  not  coDstitutionally  be  applied  to  the  process  of 
the  State  courts;  since  otherwise  Congress  might  impose  such 
reBtriotions  upon  the  State  courts  as  would  put  aa  end  to  their 
effective  action,  and  be  equivalent  practically  to  abolishing  them 
altogether.'  And  a  eimilar  ruling  baa  been  made  in  other  anal- 
<^us  cases. 

*  Strong  an  is  the  langui^e  employed  to  characterize    [*  484] 
the  taxing  power  in  some  of  the  cases  which  have  con- 
sidered this  subject,  subsequent  events  have  demonstrated  that 
it  was  by  no  means  eztravsgant.     An  enormous  national 
debt  has  not  only  made  *  imposts  necessary  which  in    [*  485] 
some  cases  reach  several  hundred  per  cent  of  the  original 
cost  of  the  articles  upon  which  they  are  imposed,  but  the  systems 
of  State  banking  which  were  in  force   when   the  necessity  for 

power  may  tai   th«m    mt   diicretionl"  Cobb,  I  Buih,  289;  Craig  d.  Dimock,  47 

Per  Neltm,  J.,  fn  Collector  n.  Day,  11  111.  308;  Moore  v.  Moore,  47  N.  Y.  407; 

Wall.  113,  124.     See  abo  Ward  i,  Mtry-  i.  c.  7  Am.  Rep.  466.    Several  of  theM 

land,  I^Wall.  418,  427;  Railroad  Co.  v.  caui  hare  gone  itill  farther,  and  declared 

PeniatOD,  18  Wall.  S;  Freedman  c,  Sigel,  that  CoDgr«i«    cannot   preclude   partiea 

10  Blatch.  S27.  from  entering  into  contract!   permitted 

'  Warren  «.  Paul,  22  lad.  37S;  Jonei  by  the  StatA  laws,  and  that  to  declare 

9.  Eatate  of  Keep,  19  Wis.  869;   Fifield  them  void  urns  not  a  proper  penalty  for 

B.  Close,  15  Hlch.  GOfi ;  Union  Bunk  v,  the  enforcement  of  tax  lawi.     Congress 

HiU,  8  Cold.  325 ;  Smith  s.  Short,  40  Ala.  cannot  make  void  a  tax  deed  issued  by  a 

386;  Moore  a.  Quirk,  106  Mass.  49;  s.  a.  State.      Sa;lei   c  DarU,  21   Wia.   226. 

1  Am.  Rep.  499.  Nor  require  a  stamp   upon   the  official 

It  liaa  been  repeatedl;  decided  that  bonds  of  State  officers.    State  v.  Oarton, 

tb«  act  of  Congress  which  proTided  that  S2  Ind.  1.    Nur  tax  the  salarj  of  a  State 

eertain  papers  not  stamped  sboald  not  be  officer.      Collector  v.  Day,  11  Wall.  113; 

received  in  oTidence  must  be  limited  in  Freedmui  u.  Sigel,  10  Blatch.  827.    Nor 

it*  operation  to  the  federal  courts.     Car.  forbid  the  recording  of  an  unstamped  in- 

penler  r.  Saelling,  97  Mass.  462 ;  Green  strument  under  the  State  laws.    Moore  v. 

V.  Holway,  101  Mass.  248;   a.  o.  3  Am.  Quirk,  106  Man.  49;  a.  c.  7  Am.  Rep. 

Bep.  S39;  Clemens  v.  Conrad,  10  Hicb.  490.    "Power to  tax  for  State  purposes 

170;  Haightv.  Grist, 64  N.C.73e;  Grit-  is  as  much  an  eicluiire  power  in  the 

Sn  tr.   Ranney,  86  Conn.  230;  People  d.  States,  at  the  power  to  1h;  and  collect 

Gates,  43  N.  T.  40 ;  Bowen  p.  Byrne,  66  taxes  to  pay  the  debts  and  provide  for  the 

m.  467;  Hale  v.  Wilkinson,  21  Grit.  76;  common  defence  and  general  welfare  of 

Atkins  e.  Plymplon,  44  Yt.  21 ;  Bumpass  the  United  States  is  an  exclusire  power 

B.T*ggwl,2«Ark.  398;s.  c.  7  Am.  Rep.  in  Congress."   C/i/forJ,  J.,  Ward  d.  Mary- 

828;    gammons  v.   Holloway,  21   Mich,  land,  12  Wall.  418,427.    In  United  States 

102;  ■-  c.  4  Am.  Rep.  466;  DuUy  v.  Hob-  v.  Bailroad  Co.,  17  Wall.  822.  it  was  de- 

son,  40  Csl.   240  ;   Sporrer  t>.   Eifler,   1  cided  that  a  municipal  corporation  of  a 

Heisk.  083;  McEItbiu  b.  Mad d,  44  Ala.  State,  being  a  portion  of  the  sovereign 

48;  a.  o.  4  Am.  Bep.   106;   Bnrson   r.  power,  was  not  sut^ect  to  taxation  by 

BoDtington,  21  Hich.  416;  a.  c  4  Am.  Congress  upon  its  ahace*  of  stock  in  a 

Hep.  497 ;  Davit  o.  Richardton.  46  Miss,  railroad  company. 
499;   «.  o.  7  Am.  Rep.  782;  Hunter  v. 
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contracting  that  debt  fiiBt  arose,  bave  been  literally  taxed  out  of 
existence  by  burdens  avowedly  imposed  for  that  very  purpose.' 
If  taxation  is  thus  unlimited  in  its  operation  upon  the  objects 
within  its  reach,  it  cannot  be  extravagant  to  say  tiiat  the  agen- 
cies of  government  are  necessarily  excepted  from  it,  since  other- 
wise its  exercise  might  altogether  destroy  the  government  through 
the  destruction  of  its  agencies.  That  which  was  predicted  as  a 
possible  event  has  been  demonstrated  by  actual  facts  to  be  withiu 
the  compass  of  the  power ;  and  if  considerations  of  policy  were 
important,  it  might  be  added  that,  if  the  States  possessed  the  au- 
thority to  tax  the  agencies  of  the  national  government,  they  would 
hold  within  their  hands  a  constitutional  weapon  which  factious 
and  disappointed  parties  would  be  able  to  wield  with  terrible  efEsct 
when  the  policy  of  the  national  government  did  not  accord  with 
their  views ;  while,  on  the  other  hand,  if  the  national  government 
possessed  a  corresponding  power  over  the  agencies  of  the  State 
governments,  there  would  not  be  wanting  men  who,  in  times  of 
strong  party  excitement,  would  be  willing  and  et^er  to  resort  to 
this  power  as  a  means  of  coercing  the  States  in  their  legislation 
upon  the  subjects  remaining  under  their  control. 

There  are  other  subjects  which  are  or  may  be  removed  &om 
the  sphere  of  State  taxation  by  force  of  the  Constitution  of  the 
United  States,  or  of  the  legislation  of  Congress  under  it.  That 
instrument  declares  that  '*  no  State  shall,  without  the  consent  of 
Congress,  lay  any  imposts  oi  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  its  inspection 
laws."  '  This  prohibition  has  led  to  some  difficulty  in  its  practical 
apphcation.  Imports,  as  such,  are  not  to  be  taxed  generally,  but 
it  was  not  the  purpose  of  the  Constitution  to  exclude  permanently 
from  the  sphere  of  State  taxation  all  property  brought  into  the 
country  from  abroad ;  and  the  difficulty  encountered  has  been 
met  with  in  endeavoring  to  indicate  with  sufficient  accuracy  for 
practical  purposes  the  point  of  time  at  which  articles  imported 
cease  to  be  regarded  as  imports  within  the  meaning  of  the  pro- 
hibition. In  general  terms  it  has  been  said  that  when  the  importer 
has  so  acted  upon  the  thing  imported  that  it  has  become  incor- 

1  TheconttitutioMlityof  thlituation  profiilon  hu  no  Kpplicatioii  to  irtlclN 

WMituUloadbjadiTidedcoiirtlDTuuIe  bwiiported  mereljt  from  one   Sute  to 

Bank  v.  Fbdoo.  8  Wall.  5SS.  another.    Brown  v.  Eoniton,  SS  La.  An. 

*  ConitU.  S.  Art.  l,§10,d.  2.    Th«  MS;  a.  o.  80  Am.  Bep.SSi. 
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porated  and  mixed  up  with  the  mass  of  property  io  the  country, 
it  has  perhaps  loBt  ita  distinctive  character  as  an  import,  and  baa 
become  subject  to  the  taxing  power  of  the  State  ;  but  that  while 
remaining  the  property  of  the  importer,  in  his  warehouse, 
in  the  original  form  or  pack^e  iu  which  it  was  *  im-  [*  486] 
ported,  a  tax  upon  it  is  too  plainly  a  duty  on  imports  to 
escape  the  prohibition  in  the  Constitution.^  And  in  the  applica- 
tioa  of  this  rule  it  was  declared  that  a  State  law  which,  for  rev- 
eoue  puxpo&ea,  required  an  importer  to  take  a  license  and  pay 
fifty  dollars  before  he  should  be  permitted  to  sell  a  package  of 
imported  goods,  was  equivalent  to  laying  a  duty  upon  imports. 
It  has  also  been  held  in  another  case,  that  a  stamp  duty  imposed 
by  the  legislature  of  California  upon  bills  of  lading  for  gold  or 
silver,  transported  from  that  State  to  any  port  or  place  out  of  the 
State,  was  in  effect  a  tax  upon  exports,  and  the  law  was  conse- 
quently void." 

Congress  also  is  vested  with  power  to  regulate  commerce ;  but 
this  power  is  not  so  &r  exclusive  as  to  preclude  State  legislation 
on  matters  either  local  in  their  nature  or  operation,  or  intended 
to  be  mere  aids  to  commerce,  for  which  special  regulations  can 
more  effectually  provide ;  such  as  harbor  pilotage,  beacons,  buoys, 
and  the  improvement  of  navigable  waters  within  the  State,  pro- 
vided such  legislation  does  not  condict  with  the  r^ulations  made 
by  federal  law.^  The  States  may  unquestionably  tax  the  subjects 
of  commerce  ;  and  no  necessary  conflict  with  that  complete  control 
which  is  vested  in  Congress  appears  until  the  power  is  so  exercised 
as  to  defeat  or  embarrass  the  congressional  legislation.  Where 
Ccfngress  has  not  acted  at  all  upon  the  subject,  the  State  taxation 
oannot  be  invalid  on  this  ground ;  but  when  national  regula- 
tions exist,  under  which  rights  are  estabhshed  or  privileges 
given,  the  State  can  impose  no  burdens  which  shall  in  effect 

>  Brown  V.  Hujland,  IS  Wh«Kt  41Q,  Uuttlon  between  the  ^vdnctioDa  of  dif- 

HI,  per  MartiaS,  Ch.  J.  ferent  Stktea.  Wellon  v.  Minonii,  91  U.  8. 

*  Almy  r.   CiUfoniim,  21    How.   169.  276;  Tiernans.  Rioker,  102  U.  S.  123. 
See  what  U  Mid  of  thli  cau  in  WoodmS         ■  Coole7  c.  Bonrd  of  Wardens,  12Hoir. 

B.  Farluun,  8  WaU.  I2S,  137.    And  coid-  ■  209;   WUion  v.  Blackbird  Creek  Martb 

pere  JackjonlnmCo.  n.  Auditor-Qenersl,  Co.,  2  Pet.  246;  Oilman  v.  Philadelphia, 

32  Mich.   48a      See  alM  Brnmagim  o.  8  Wall.  716;  £z  parte  McNlel.  13  WslL 

'niUngtiMt,    IS    Cel.  266;     QarriwH)    c.  296;  Hendenon  r.  Kew  Tork,  92  U.  S. 

IWiDghMt,  18  Cal.  404;   Ex  parte  Mai^  259;  Wilaon  e.  McVamee,  102  U.  B.  672; 

tin,  7  Not.  140 ;  Turner  v.  State,  66  Md.  Uobile  v.  Ximball,  102  U.  a  391. 
aia    Tbe  State*  cannot  ditcriminate  in 
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make  the  enjoyment  of  those  lights  and  privilegea  coDtiDgent 
upon  the  payment  of  tribute  to  the  State.^  Duties  of  tonnage 
the  States  ai-e  abio  forbiddeu  to  lay.^  The  meaning  of  this  seems 
to  be  that  vessels  must  not  be  taxed  as  vehicles  of  commerce, 
according  to  capacity  ;'  but  it  is  admitted  they  may  be  taxed  like 
other  property.* 

It  is  also  believed  tliat  that  provision  in  the  Constita- 
[•487]  tion  of  the  *  United  States,  which  declares  that  "the 
dtizens  of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  the  citizens  of  the  several  States,"'  will 
pi-eclude  any  State  &om  imposing  upon  the  property  which  citi- 
zens of  other  States  may  own,  or  the  business  which  they  may 
carry  on  within  its  limits,  any  higher  burdens  by  way  of  taxation 
than  are  imposed  upon  corresponding  property  or  business  of  its 
own  citizens.  This  is  the  express  decision  of  the  Supreme  Court 
of  Alabama,*  following  in  this  particular  the  dictum  of  an  eminent 
federal  judge  at  an  early  day,^  and  the  same  doctrine  has  been 

t  In  Bronn  v.  Maryland,  12  Wheat,  the  control  of  CoDgreu  orer  commerce, 
419,  441,  it  wu  held  that  a  licenM  fee  of  thougb  Ect  aside  on  other  gronoda.  Ca*e 
fifty  doUan,  required  bj  the  Sute  of  an  ol  Sute  Freight  Tax,  16  Wall.  282,  and 
importer  before  lie  itiould  b«  permitted  Case  of  Tax  on  Railway  Gnxi  Rec^ipii, 
to  aell  imported  goodi,  wai  unconstilu-  IG  Wall.  284 ;  Cooley  on  Taxation,  ei-M. 
tianal,  ai  coming  directly  in  conflict  with  '  Const,  of  U.  S.  art.  1,  S  10,  c1.  2. 
the  regulations  of  CongreM  over  com-  '  Cannon  v.  New  Orleani,  20  WnJL 
merce.  So  a  tax  on  the  amount  of  an  577.  SeeSteamahipCo.  t>.  Fort  Wardeni, 
auutioneer'g  *alei  wai  held  inoperative  6  Wall.  81;  State  Tonnage  Tax  Caaea,  IS 
BO  far  as  it  applied  to  eates  of  imparled  Wall.  204;  Inman  Steamship  Co.  d.  Tin- 
goods  made  by  him  in  the  original  pack-  ker,  94  U.  S.  288 ;  Lott  v.  Morgan,  41 
ages  for  the  importer.  Cook  b.  Peonayl-  Ala.  24<t ;  Johnson  v.  Dnimmond,  20 
Tania,  97  U.  S.  566.  Bo  is  any  tax  which  Gratt.  419 ;  State  d.  Charleston,  4  Rich. 
dlBcrimiaatea   against    imported    goods.  280. 

TlemaDc.  Rinker,  102  U.  B.  123.    For  *  See  abore  casea.    AIm  Peete  r.  Hor- 

forther  diseassion   of  thie    tnhject,   see  gan,  19  Wall.  581 ;  Traniportatjon   Co. 

New  Tork  r.  Miln.  11  Pet.  102 ;  Li<.-eDie  v.  Wheeling,  09   U.   S.   27S.    Wharlage 

CaseB,  6  How,  604;  Lin  Sing  i>.  Wash-  charges  are  not  forbidden  by  the  abore 

bum,  20  Cnl.  G34;  Erie  Railway  Co,  e.  clauae  of  the  Conititution.    Manball  v. 

New  Jersey,  31  N,  J.  5SI,  rereraing  same  Yicksburg,  16  Wall.  146 ;  Packet  Co.  v. 

case  in  80  H,  J, ;  PennaylTaoia  K,  R,  Co,  Keokuk,  95  n.  S.  80;  Packet  Co.  n.  St 

n.  Commonwealth,  8  Grant,  128 ;  Hinaon,  Looi*,  100  U,  S.  428 ;  Vlcktboiv  r.  To- 

tr,  Lott,  40  Ala,  12S ;  Commonwealth  v.  bin,  100  U.  3,  430. 

Erie  B,  B,,  02  Penn,  St  286 ;  Oaborne  v.  '  Art,  4,  {  2. 

Mobile,  44  Ala,  403 ;   i,  o.  io  error.  10  •  Wilej  v.  Parmer,  14  Ala.  627, 

Watt.  479;  State  f,  Philadelphia,  Ac  R.  ^   (foaAin^ftm,  J.,in  Corfltld  v,  CoryeU, 

R.  Co,,  46  Md,  361 ;  Walcott  r.  People,  4  Wash,  C,  C.  871,  S80.     And  see  Camp- 

17  Mich.  68.    In   CrandaU  t>.  Nevada,  6  bell  d,  Morris,  3  H.  ft  HcH.  564;  Ward  r. 

Wall,  35,  it  was  held  that  a  State  law  im-  Morris.  4  H.  A  HcH.  840 ;  and  other  casea 

posing  a  tax  of  one  dollar  on  each  person  cited,  aiiU,  p.  •  16.  note.     See  also  OUver 

leaving  the  State  by  pnblic  conveyance  v.  Washington  Hilla,  11  Allen,  26S. 
was  ool  void  at  oomlDg  in  coDSict  witb 
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recenUj  affirmed  b;  the  federal  Supreme  Court.!  As  the  States 
are  forbidden  to  pass  any  laws  impaiiing  the  obligation  of  con- 
tracts, the;  are  of  course  precluded  from  levying  any  taxes  which 
would  have  that  e£fect.  Therefore,  as  was  shown  in  a  previous 
chapter,  if  the  State  by  any  valid  contract  has  obligated  itself 
not  to  tax  particnlar  property,  or  not  to  tax  beyond  a  certain 
rate,  a  tax  in  disregard  of  the  obligation  is  void.'  It  is  also  held 
that  to  tax  in  one  State  contracts  owned  in  another  impairs  their 
obligation,  even  though  they  are  made  and  are  payable  in  tiie 
State  imposing  the  tax,  and  are  secured  by  mortgage  in  that 
State.' 

Having  thus  indicated  the  extent  of  the  taxing  power,*  it  is 
necessary  to  add  that  certain  elements  are  essential  in  all  taxa- 
tion, and  that  it  will  not  follow  as  of  course,  because  the  power 
is  so  vast,  that  everything  which  may  be  done  under  pretence  of 
its  exercise  will  leave  the  citizen  without  redress,  even  though 
there  be  no  conflict  with  express  constitutional  inhibitions.  Every- 
Uiing  that  may  be  done  under  the  name  of  taxation  is  not  neces- 
sarily a  tax ;   and  it  may  happen   that  an   oppressive  burden 

1  Ward   D.   Maryland,  12  Wall.  41B,         ■  SUU  Tax  on  Forei^  Held  Bondi, 

480 :  Case  of  State  Tax  od  Foreign  Held  15  WaU.  80a     See  also  Railroad  Co.  v. 

Bond*,  16  Wall.  800.    Compare  Hachloe  Jackson,  7  Wall.  262 ;  Olirer  v.  Waahla^ 

Co.  p.  Gage,  100  U.  9.  070.    A  SUle  Cftn-  ton  Milli,  11  Allen,  268.     Compare  Catlin 

notimpoie,  forthepriTJlege  of  doing  bull-  v.  Hull,  21  Vt.  152  ;  Jenkins  n.  Cbarlet- 

neai  wilhin  its  limiti,  a  license  tax  upon  ton,  5  S.  C.  SOS. 

trarelling  agents  from  otiier  Slates,  offer-  *  A  Slate  maj,  if  it  tee  fit,  tax  the 
ing  for  skIh  or  selling  merchandise,  vhen  property  onned,  held,  and  used  by  itself 
none  is  impoaed  upon  ita  own  people,  or  its  auaicipalities  for  public  purposes ; 
HcGuire  c.  Paricer,  82  La.  Ann.  832.  Or  but  this  would  ioobvionsly  beaniriieand 
a  heavier  license  tax  upon  non-residents  impolitic  tluit  ibe  intent  to  do  so  Is  nerer 
than  upon  resident*  carrying  on  the  same  assumed,  but  public  property  it  always, 
business.  Ward  e.  Maryland ,  12  Wall.  418.  by  implication  of  law,  exempt  ffevm 
Nor  a  license  tax  upon  those  dealihg  in  the  operation  of  Che  general  term*  of 
goods,  wares,  and  merchandise  not  the  tax  laws.  People  v.  Salomon,  61  HI. 
product  of  the  State,  while  imposing  none  ST ;  Trustees  of  Industrial  University  v. 
on  similar  traders  selling  the  products  of  Champaign  Co.,  TO  III.  134 ;  Directors 
the  State.  Wellon  v.  Hiseouri,  SI  D.  S.  of  Foot  v.  School  Directors,  42  Fenn.  St. 
376.  Nor  charge  vessels  loaded  with  the  21 ;  People  v.  Austin,  4T  Cat,  S&3 ;  People 
products  of  other  States  larger  tees  for  d.  Doe,  30  Cal.  220  ;  Wajland  c.  County 
tbe  use  of  the  public  wharves  than  are  Com'rs,  4  Gray.  600;  Won.-ester  Co.  v. 
charged  vessels  loaded  with  products  of  Worcester,  110  Mats.  193;  Slate  v.  Gaff- 
the  same  State,  Guy  r.  Baltimore,  100  ney,  84  N.  J.  ISS.  And  the  exemption 
n.  S.  434,  See  further  WoodniS  v.  Par-  extends  to  lands  acquired  by  a  city  out- 
ham,  8  Wall.  123 ;  Cook  u.  Pennsylvania,  side  its  limits  to  supply  itself  with  water. 
ST  U.  S.  6m.  West  Hartford  d.  Water  Com'rs,  44  Conn. 

*  See  ann,  p,  '280,  and  cases  dted  in  860 ,  Bocbesler  e.  Rush,  80  N.  Y.  302. 
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imposed  by  the  goveroment,  when  it  comes  to  be  carefully  acrn- 
tinized,  will  prove,  instead  of  a  tax,  to  be  an  unlawful  confisca- 
tion of  property,  unwarranted  by  any  principle  of  coostitutionai 
government. 

In  the  firat  place,  taxation  having  for  its  only  legitimate  object 
the  raising  of  money  for  public  purposes  and  the  proper  needs  of 
government,  the  exaction  of  moneys  from  the  citizens  for  other 
purposes  is  not  a  proper  exercise  of  this  power,  and  must  there- 
fore be  unauthoriiied.  In  this  place,  however,  we  do  not  use  the 
word  public  in  any  narrow  and  restricted  sense,  nor  do  we  mean 
to  be  understood  that  whenever  the  legislature  shall  overstep  the 
legitimate  bounds  of  their  authority,  the  case  will  be  such  that  the 
courts  can  interfere  to  arrest  their  action.  There  are  many  cases 
of  unconstitutional  action  by  the  representatives  of  the  people 
which  can  be  reached  only  through  the  ballot-box  ;  and  there  are 
other  cases  where  the  line  of  distinction  between  that  which  is 
allowable  and  that  which  is  not  is  so  faint  and  shadowy  that  the 
decisiou  of  the  legislature  must  be  accepted  aa  final,  even  though 

the  judicial  opinion  might  be  different  But  there  are 
[*  488]    still  other  cases  where  *  it  is  entirely  posuble  for  the 

legislature  so  clearly  to  exceed  the  bounds  of  due 
authority  that  we  cannot  doubt  the  right  of  the  courts  to  inter- 
fere and  check  what  can  only  be  looked  upon  as  ruthless  extor- 
tion, provided  the  nature  of  the  case  is  such  that  judicial  process 
can  afford  relief.  An  unlimited  power  to  make  any  and  every 
thing  lawful  which  the  legislature  might  see  fit  to  call  taxation, 
would  be,  when  plainly  stated,  an  unlimited  power  to  plunder 
the  citizen.' 

It  must  always  be  conceded  that  the  proper  authority  to  de- 
termine what  should  and  what  should  not  constitute  a  public 
burden  is  the  l^slative  department  of  the  State.    This  is  not 

1  Tjiion  V.  School  Directon,  61  Penn.  tlon.    If  mn;  toch  illeg»l  eDcroMhnteDt  U 

St.  0;   Horbrd  v.   Unger,  8  Iowa,  82;  Bttemptad.hecan  alwaTainToketheaidof 

Talbot  n.  Hadaon,  16  Graj,  417 ;  Eanwn  the  judicial  tribunali  for  hu  protection, 

V.  YemoD,  27  Iowa,  28 ;  Allen  v.  Jay,  SO  and  prareat  hji  moaej  or  other  property 

Me.  124;  i.  c.  11  Am.  Itep.  166;  Terga-  from  being  taken  and  appropriated  for  a 

■on  p.  Laodnun,  5  Buah,  230;  People  v.  pnrpoae  and  in  a  maniter  iH)t  anthoti«d 

Towmhip  Board  of  Salem,  20  Mich.  462;  b;  the  ConilitDtiDa  and  tawi."    Fer  Big- 

Watbington  Avenue,  09  Peno.  St  S62;  t/me,  Ch.  J.,  in  Freelnd  v.  Haatinga,  10 

a.  o.  B  Am.  Rep.  265.    "  It  ia  the  dear  Allen,  670,  G76.    See  Hooper  v.  Emecr, 

r^ht  of  every  citizeo  to  inaUt  that  no  nn-  14  Me.  875 ;  People  d.  Snp'ra  of  Sa^naw, 

lawful  or  nnantfaotiied  euction  »h«U  be  26  Mitdi.  21 ,-  Welamer  v.  Donglaa,  M  N. 

made  upon  bim  under  tbagniteof tua-  T.  SI;  a. 0.21  Ani.Bep.(66. 
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only  true  for  the  State  at  Urge,  but  it  is  true  also  in  respect  to 
each  municipality  or  political  division  of  the  State  ;  these  inferior 
corporate  existences  having  only  such  authority  in  thia  regard  as 
the  legiBlature  shall  confer  upon  them.^  Aud  in  determining  this 
question,  the  legislature  cannot  be  held  to  any  narrow  or  techni- 
cal rule.  Not  only  are  certain  expenditures  absolutely  essential 
to  the  continued  existence  of  the  goTemment  and  the  perform- 
ance of  its  ordinary  functions,  but  as  a  matter  of  policy  it  may 
sometimes  be  proper  and  wise  to  assume  other  burdens  which  rest 
entirely  on  consideratious  of  honor,  gratitude,  or  charity.  The 
o£Scers  of  government  must  be  pud,  the  lavs  printed,  roads  cod- 
stnioted,  and  public  buildings  erected  ;  but  with  a  view  tto  the 
general  well-being  of  society,  it  may  also  be  important  that  the 
children  of  the  State  should  be  educated,  the  poor  kept  from 
starvation,'  losses  in  the  public  service  indemnified,  and  incen- 
tives held  out  to  faithful  and  fearless  discharge  of  duty  in  the  fu- 
ture, by  the  payment  of  pensions  to  those  who  have  been  faithful 
public  servants  in  the  past.  There  will  therefore  be  necessary 
expenditures,  and  expenditures  which  rest  upon  considerations  of 
policy  only,  and  in  regard  to  the  one  as  much  as  to  the  other,  the 
decision  of  that  department  to  which  alone  questions  of  State 
policy  are  addressed,  must  be  accepted  as  conclusive. 

Very  strong  language  has  been  used  by  the  courts  in  some  of 
the  cases  on  this  subject.    In  a  case  where  was  ques- 
tioned the  *  validity  of  the  State  law  confirming  town-    [*  489] 
ship  action  which  granted  gi-atuitira  to  persons  enlisting 
in  the  military  service  of  the  United  States,  the  Supreme  Court 
of  Connecticut  assigned  the  following  reasons  in  its  support:  — 

*'  Id  the  first  place,  if  it  be  conceded  that  it  is  not  competent 
for  the  legislative  power  to  make  a  gift  of  the  common  property, 
or  of  a  sum  of  money  to  be  raised  by  taxation,  where  do  possible 
public  benefit,  direct  or  indirect,  can  be  derived  therefrom,  such 
exercise  of  the  legislative  power  must  be  of  an  extraordinary 
character  to  justify  the  interference  of  the  judiciary  ;  and  this  is 
not  that  case. 

"Second.     If  there  be  the  least  possibility  that  making  the 

1  Litcbfleld  V.  Vernon,  41  N.  T.  12S.  are  cotitr«II«d  hy  prlTate  indlrtdiulB,  and 

See  ante,  p.  '280,  and  cu«i  dted  in  nata  over  which  the  public  authoritiM  bare 

lop. *48B.  no  laperritloQ  and  control.     Bo  held  In 

*  Taze*  cannot  be  lerled  to  donate  to  an  able  opinion  tn  St.  Marj'i  lodudTJal 

bcDeroioit  Mid  chnitible  tocietiei,  which  Bohool  ».  Brown,  45  Hd.  810. 
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gift  will  be  ppomotiTe  ia  any  degree  of  the  public  welfare,  it  be- 
comes a  question  of  policy,  and  not  of  natural  jusdce,  and  the 
determiuation  of  the  legislature  is  conclusive.  And  sucb  is  this 
case.  Such  gifts  to  unfortunate  classes  of  societj,  as  the  indi- 
gent blind,  the  deaf  and  dumb,  or  insane,  or  grants  to  particular 
colleges  or  schools,  or  grants  of  pensions,  swords,  or  other 
mementoa  for  past  services,  involving  the  general  good  indi- 
rectly and  in  slight  d^ree,  are  frequently  made  and  never 
questioned. 

"  Third.  The  government  of  the  United  States  was  consti- 
tuted by  the  people  of  the  State,  although  acting  in  concert  with 
the  (Jeople  of  other  States,  and  the  general  good  of  the  people  of 
this  State  is  involved  in  the  maintenance  of  that  general  govern- 
ment. In  many  conceivable  ways  the  action  of  the  town  might 
not  only  mitigate  the  burdens  imposed  upon  a  class,  but  render 
the  service  of  that  class  more  efficient  to  the  general  government, 
and  therefore  it  must  be  presumed  that  the  legislature  found  that 
the  public  good  was  in  fact  thereby  promoted. 

"  And  fourth.  It  is  obviously  possible,  and  therefore  to  be  in- 
tended, that  the  General  Assembly  found  a  clear  equity  to  justify 
their  action." ' 

And  the  Supreme  Court  of  Wisconsin  has  said  :  "  To  justify 
the  court  in  arresting  the  proceedings  and  declaring  the  tax  void, 
the  absence  of  all  possible  public  interest  in  the  purposes  for  wliioh 
the  funds  are  raised  must  be  clear  and  palpable ;  so  clear  and 
palpable  as  to  be  perceptible  by  every  mind  at  the  first  blush.  .  .  . 
It  is  not  denied  that  claims  founded  in  equity  and  justice, 
[*  490]  in  the  *  largest  sense  of  those  terms,  or  in  gratitude  or 
charity,  will  support  a  tax.  Such  is  the  language  of  the 
authorities."' 

I  Booth  V.  Woodbui7,  S2  Conn.  118,  delegate  to  putlM  coDcerned  the  •ntbor- 

12S.    See  to  the   isme  efiect  Speer   v.  ily  to  levy  taiei  for  the  beoeBt  of  their 

School  Director!  of  BlBirrille,  50  Penn.  own  eitates  nod  of  thou  of  othen  in- 

St  150.     The  Ugiilsture  i*  not  obliged  to  tereited  with  them  bat  not  comentinfr. 

consult  the  vill  of  the  people  concerned  Scuffletown  Fence  Co.  p.  McAIliiter,  IS 

la  ordering  the  levy  ot  local  useMmenta  Bnah,  312. 

for  the  public  parpose*  of  tlie  local  go*-         *  Brodhead  d.  City  of  Hilwaokee,  19 

ernment.     Cheane?  v.  Hooter.  9  B.  Monr.  Wli.  624, 652.     See  Hilli  c.  Charleton,  29 

330 ;  SInck  i>.  MnyiTille,  «c,  R.  R.  Co.,  Wia.  411 ;  a.  c.  9  Am.  Rep.  578 ;  Spring 

IS  B.  Honr.  1  ;  Cypreai  Pond  Draining  r.  Rnueii.  T  Me.  2T3;  Wiltiama  d.  Schocd 

Co.  V.  Hooper,  2  Met.  (Ky.)  360.     Com.  Diitnct,  3S  Vt.  271.    Il  ii  not  competent 

pare  People  b.  Common  Council  of  De-  for  a  citf  to  ler  j  taxea  to  loan  to  peraoni 

troit,  S8  Uich.  228.  Thcleglalatnre  cannot  who  have  aollbred  ftam  a  Or*.    LooeU  » 
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But  we  think  it  ib  plain,  as  has  been  said  by  the  Supreme  Court 
of  Wisconsin,  that  *'  the  legislature  cannot  ...  in  the  form  of  a 
tax,  take  the  money  of  the  citizens  and  give  it  to  an  individual, 
the  public  interest  or  welfare  being  iu  no  way  connected  with  the 
transaction.  The  objects  for  which  money  is  raised  by  taxation 
must  be  public,  and  such  as  subserve  tbe  common  interest  and 
well-being  of  the  community  required  to  contribute."^  Or,  as 
stated  by  the  Supreme  Court  of  Pennsylvania,  "  the  legislature 
has  no  constitutional  right  to  .  .  .  lay  a  tax,  or  to  authorize  any 
municipal  corporation  to  do  it,  in  order  to  raise  funds  for  a  mere 
private  purpose.  No  such  authority  passed  to  the  assembly  by 
the  general  grant  of  the  legislative  power.  This  wonld  not  be 
legislation.  Taxation  is  a  mode  of  raising  revenue  for  public 
purposes.  When  it  is  prostituted  to  objects  in  no  way  connected 
with  the  public  interest  or  welfare,  it  ceases  to  be  taxation  and 
becomes  plunder.  Ti-ansferring  money  from  the  owners  of  it 
into  the  possession  of  those  who  have  no  title  to  it,  though  it  be 
done  under  the  name  and  form  of  a  tax,  ia  unconstitutional  for 
all  the  reasons  which  forbid  the  legislature  to  usurp  any  other 
power  not  granted  to  tbem."^  And  by  tbe  same  court,  in  a  still 
later  case,  where  the  question  was  whether  the  legislature  could 
lawfully  require  a  municipality  to  refund  to  a  bounty  association 
the  sums  which  they  had  advanced  to  relieve  themselves  from  an 
impending  military  conscription,  "  such  an  enactment  would  not 
be  legislation  at  all.  It  would  be  in  the  nature  of  judicial  action, 
it  is  true,  but  wanting  the  justice  of  notice  to  parties  to  be  af- 
fected by  the  hearing,  tiial,  and  all  that  gives  sanction  and  force 
to  regular  judicial  proceedings  ;  it  would  much  more  resemble 
an  imperial  rescript  than  constitutional  legislation ;  first,  in  declar- 

Boaton,  111  tSut.  464 ;  s.  c.  IG  Am.  Rep.  to  erect  a  dun,  with  the  piirileg«  after- 

SQ,  and  note  p.  66.    Or  to  supply  farmen,  wardi  at  diicrelion  to  de*o(e  it  to  either 

whoae  crop*  have  heen  deatrojed,  with  a  public  or  prifate  parpote ;  bat  the  pub- 

piDTiaiong,  and  grain  for  leed  and  feed.  He  parpoae  niiut  appear.    Attorney-Qen- 

State  ■>.  Ouwkee,  14  Ean.  418.    Or  to  aid  eral  u.  Eaa  Ctatre,  37  Wis.  400. 
maanfactariiig  enterprjaea.     Alien  n.  Jay,         ■  Per  Dixan,  Ch.  J.,  in   Brodhead  v. 

00  Me.  124 ;  a.  c.  11  Am.  Rep.  1S6 ;  Com-  Milwaukee,  19  Wit.  624,  662.     See  aUo 

nercial  Bank  v.  Tola,  2  Dill.  863 ;  Loaa  Lamiden  e.  Cmm,  10  Wia.  2S2 ;  Opinion* 

AaKiciatioa    o.   Topeka,  20  Wail.  656 ;  of  Jadpes,  68  Me.  690 ;  Monlton  b.  Ray- 

Opinion!  of  Jadgea,  68  He.  690.    Or  to  mond.  60  Me.  131  ;  poM.  p.  ■  494  and  note, 
pay  a  anbtcripUon  to  a  priTate  corpora-         a  Per  Black,  Cli.  J,,  In   Sharpleaa  v. 

tion  DOl  for  a  public  pnrpote.    Weiainer  Mayor,  ftc.,  21  Penn.  St  147,  I6B.    Bee 

V.  Donglaa,  64  S.  T.  91  ;    «.  o.  21  Am.  Opinion*  of  Jndgea,  e6  Me.  GOO. 
Bep.  68S.    A  dty  cannot  be  empowered 
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ing  an  obligation  where  none  was  created  or  previonslj  existed  ; 

and  next,  in  decreeing  payment,  by  directing  the  money  or  prop- 
erty of  the  people  to  be  seqaestered  to  make  the  payment  The 
legislature  can  exercise  no  such  despotic  functions."  ^ 

'  TfaoDti.  School  Directon  of  Hklifaz,  of  the  award  upon  die  UxaUe  propetty 
61  Penn.  St.  92S.  Bee  alM  Orim  v.  WeU-  of  the  town  of  Ooilford,  and  provide  for 
eobarg  School  DUtrict,  67  Penn.  BL  433.  iu  collection  In  the  Mine  manner  aa  other 
The  (lecJBioni  in  Miller  d.  GraTidj,13  Mich,  taiei  are  collected.  The  validity  of  thia 
640 ;  Crowell ».  Uopklnton,  46  N .  H.  9 ;  act  wat  afflmied.  It  was  regarded  as  one 
and  Bliackford  ■>.  Newington,  46  N.  H.  of  thoee  of  which  Deaio,  J.,  a«7B,  "  The 
416,  to  far  aa  they  hold  Ihat  a  hountj  law  atatute  book  i*  full,  perhapa  too  fbll,  of 
la  not  to  be  beld  to  cover  moneja  before  lawi  awarding  damages  and  compenaa- 
advanced  by  an  indiridnal  without  any  doo  of  variooa  kinds  to  be  paid  by  tbe 
pledge  of  the  public  credit,  muit  be  held  public  to  individuals  who  had  failed  to 
referable,  we  think,  to  the  same  principle,  obtain  what  tfaey  considered  equitably 
We  are  aware  that  tliere  are  some  cases  doe  to  them  by  the  dediion  of  adminia- 
the  doctrine  of  which  Mema  opposed  to  trative  officers  acting  under  tbe  provi- 
thoae  we  have  cited,  but  perhapa  a  care-  sions  of  former  laws.  The  conrta  have 
ful  examination  will  enable  ua  to  har-  no  power  to  anpervlae  or  review  the  doing* 
moniie  tliem  all.  One  of  these  ts  Qnilford  of  the  legislature  in  snch  case*."  It  is  ap- 
V.  Snperviaon  of  Chenango,  18  Barb.  016,  parent  that  there  was  a  strong  equitable 
and  13  N,  Y.  143.  The  &cta  in  that  case  claim  upon  the  township  io  this  case  for 
were  ai  follows :  Cornell  and  Clark  were  the  relmbnnement  of  moneys  expended 
formerly  commieaionera  of  highways  of  by  public  officers  nnder  the  direction  of 
the  lown  of  Guilford,  and  as  aach,  by  di-  their  conBCitoenta,  and  perhaps  no  prin- 
reciion  of  the  voters  of  the  town,  had  sued  ciple  of  conalitutional  law  was  violated 
the  ButlemuCand  Oxford  Turnpike  Road  by  tbe  legialstare  thns  changing  it  into  « 
Company.  The}'  were  unaocceasful  in  the  legal  demand  and  compelling  Its  saUs&o- 
action,  and  were,  after  a  long  litjgatioo,  tion.  Mr.  Sedgwick  criCicUes  this  act, 
obliged  to  pa;  coats.  The  town  then  re-  and  says  of  it  that  It  "may  be  csUed 
fused  to  reimhurae  them  these  costa.  Cot-  taxation,  but  in  tmth  it  is  the  revoaal 
nell  and  Clark  sued  the  town,  and,  after  of  a  judicial  decision."  Sedg.  on  Stat. 
proaecnting  the  action  to  the  court  of  lait  and  Const.  Law,  414.  There  an  very 
reaort,  aw:ertained  that  they  had  no  l^al  many  cltdms,  however,  resting  in  equity, 
remedy.  They  then  applied  to  the  legis-  which  the  courts  would  be  compelled  to 
lature,  and  procured  an  act  anthoriiing  reject,  bnt  which  it  would  be  very  proper 
the  question  of  payment  or  not  by  the  for  the  legislature  to  recognize,  and  pro- 
town  to  be  Bubtnitted  to  the  voters  at  the  vide  for  fay  taxation.  Brewster  v.  City 
succeeding  town  meeting.  The  voters  of  Syracuse,  19  N.  T.  116.  Another  case, 
decided  that  they  would  not  tax  them-  perbap*  still  tbonger  than  that  of  Ouil- 
selves  for  any  auch  purpose.  Another  ford  c.  The  Gupervisors,  is  Thomas  ■>.  Le- 
application  waa  then  made  to  the  legisla-  land,  24  Wend.  66.  Persona  at  TTtica  had 
tore,  which  resulted  In  a  law  authoring  given  bond  to  pay  ttte  extraordinary  ez- 
the  county  judge  of  Chenango  County  to  penae  that  would  be  caused  to  tbe  Slate 
appoint  three  commissionen,  whose  duty  bychanfpngthejunctlonof  theCheuugo 
it  should  be  to  hear  and  determine  the  Canal  from  Whiteaborongh  to  Dtica,  and 
amount  of  costs  and  expense*  incurred  bf  the  le^slature  afterwardi  passed  an  act 
Cornell  and  Clark  in  the  prosecution  and  requiring  the  amount  to  be  levied  by  a 
defence  of  Uie  suits  mentioned.  It  an-  ux  on  the  real  property  of  the  city  of 
thorized  tbe  commissioner*  to  make  an  Utica.  Tbe  theny  of  this  act  may  be 
award,  which  was  to  be  filed  with  the  stated  thus :  The  canal  was  a  public  way. 
county  clerk,  and  the  board  of  super-  The  expense  of  conatmcting  all  puUic 
Ti*or»  were  then  required,  at  their  next  ways  may  be  properly  charged  od  tlie 
tuonal  meeting,  to  apportion  tbe  anuront  commnnlQ'  eepedally  or  peculiarly  bctw- 
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A  like  doctrine  haa  been  asserted  by  *  tbe  Supreme    [*  491] 
Court  of  Miflbigan  iu  a  recent  case.    That  State  is  for- 
bidden bj  its  *  conatitutioD  to  engage  in  works  of  public    [*  492] 
improvement,  except  in  the  expenditure  of  grants  or 
other  property  made  to  it  for  this  purpose.     The  State,  with  this 
prohibition  in  force,  entered  into  a  contract  with  a  private  party 
for  the  construction  by  such  party  of  an  improvement  in 
the  Muskegon  River,  for  which  the  State  was  to  pay  *  the    [*  493] 
eoDtractor  fifty  t^ouBan4  dollars,  from  the  Internal  Im- 

flted  br  it    The  ctl;  of  Utics  wsa  ipe-  Pond   Dntntng   Co.   v.  Hooper,   3  Hat 

cUly  aad  peculiul;  besefitod  hj  lutiDg  [Kj.)  860,  ii  alni  inatnictive.     Tbe  Cj- 

Ihe  c&nal  termin&te  there;   and  aa  tbe  pre**  Food  Draining  Compaii]' was  in- 

Bzpen*e  of  cong traction  iru  thereby  in-  corporated  to  drain  and  keep  drained  tbo 

CKaaed,  it  was  proper  and  eqQitable  that  Undi  witiiin  a  q)ecifted  bonndarr,  at  the 

the  propertj  to  be  bene&led  should  pa;  coat  of  the  owner*,  and  vai  autboiized 

thii   difference,  initead  of  the  State  at  bj  the  act  to  collect  a  tax  on  each  acre, 

large.      The   act  waa  amtained  b;  tbe  not  exc«ediiig  neotj-tlTe  cenla  per  acre, 

conrta,  and  it  wat  well   remarked  that  fbr  that  purpose,  for  ten  yean,  to  l>e  col- 

the  fact  that  B  bond  had  been  before  given  kcied  by  the  iherift.     With  the  money 

•ecnring  tlie  same  money  could  not  de-  thui  collected,  the  board  of  managers, 

tract  from  its  validity.   Whether  this  case  six  in  naiuber,  Daraed  in  the  act,  waa  re- 

oan  stand  with  some  others,  and  especially  quired  to  drain  certain  creeks  and  ponda 

with  that  of  Hampshire  v.  FnuiUin,  16  within  aaid  bonndary.    The  nembera  of 

Haas.  76,  we  have  elaewhere  expressed  a  the  l>oard  owned  in  the  aggregate  8,640 

donbt,  and  it  most  be  conceded  that,  for  acres,  tbe  larger  portion  of  which  was  low 

tbe  legislature  in  any  case  to  compel  a  land,  antiject  to  inundation,  and  of  little  or 

moDicipalily  to  aatunie  a  burden,  on  tbe  no  value  in  iU  then  condition,  but  which 

ground  of  local  benefit  or  local  obligation,  would  be  rendered  very  valuable  by  the 

againat  the  will  of  the  citizeni,  ii  tbe  ex-  contemplated  draining.      Tlie  corporate 

ercise  of  an  arbitrary  power  little  in  bar-  boundary  contained  14,821  acres,  owned 

mony  with  the  general  features  of  onr  by  iiity-«ghl  penons.      Thirty-tour  of 

republican  syalem,  and  only  to  be  Justi-  theae,  owning  6,076  acres,  bad  no  agency 

fled,  if  at  all,  in  extreme  cases.    The  gen-  in  tbe  passage  of  the  act,  and  no  notice  of 

eral  idea  of  onr  tax  system  is,  that  those  tlie  application  theretbr,  gave  no  assent 

shall  vote  the  burden*  who  are  to  pay  to  iu  provisions,  and  a  very  amall  por- 

ibem  ;  and  it  would  be  intolerable  that  tion  of  their  land,  if  any,  would  be  bene- 

a  centrsl  antborily  should  have  power,  flted  or  improved  in  value  by  the  proposed 

not  only  to  tax  locaUIiea,  for  local  pur-  draining;  and  they  reiisted  the  collection 

poses  of  a  public  character  which  (bey  did  of  tbe  tsz.    As  to  these  owners  the  act  of 

not  approve,  but  also,  if  it  so  pleased,  to  incorporation  waa  held  unconatitutional 

compel   them  to  assume   and  diacharge  and  inoperative.    See  alao  The  City  of 

private  flaims  not  eqaiubly  chargeable  Covington  v.  Southgale,  15  B.  Monr.  491 ; 

upn  them.      See  the  New  York  cases  Lovingaton  p.  Wider,  68  111.802;  Cnrtia 

above  referred  to  criticised  in  State  v.  r.  Whipple,  24  Wia.  860 ;  People  v.  Flagg, 

Tappan,  29  Wis.  664, 680;  8. 0.9  Am.  Rep.  46  N.  T.  «1  ;   People  r>.  Batchollor,  63 

6S8.   See  aJ»o  Shaw  a. Dennis,  10111.405.  N.  T.  128;  a.  c.  IB  Am.  Rep.  480;  People 

Tbe  cases  of  Cheaney  v.  Hooser,  B  B.  e.  Common  Conndl  of  Detroit,  98  Mich. 

Honr.  330 ;   Sharp's  Ex.  v.  Dnnavan,  17  228.    The  anthor  has  considered  the  sub- 

B.  Monr.  223 ;  Maltus  c.  Shields,  S  Met  ject  of  this  note  at  some  length  in  hi* 

(Ky.)  663,  will  throw  lorae  light  on  thia  treatise  od  Taxation,  c.  21. 
|H«al  ratjoct     Tbe  CMS  of  Cj^nm 
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provement  Fund.  The  improvement  w&s  made,  but  the  State 
officers  declined  to  draw  warrante  for  the  amount,  on  the  ground 
tliftt  the  fund  from  which  payment  was  to  have  been  made  was 
exhausted.  The  State  then  passed  an  act  for  the  levying  of  tolls 
upon  the  property  passing  through  the  improvement  sufficient  to 
pay  the  contract  price  within  five  years.  The  court  held  this  act 
void.  As  the  State  had  no  power  to  construct  or  pay  for  such  a 
work  from  it«  general  fuud,  aud  could  not  constitutionally  have 
agreed  to  pay  the  contractors  from  toIls,,there  was  ao  theory  on 
which  the  act  could  be  supported,  except  it  was  that  the  State 
had  misappropriated  the  Internal  Improvement  Fund,  and  there- 
fore ought  to  provide  payment  from  some  other  source.  But  if 
the  State  had  misappropriated  the  fund,  the  burden  of  reJmburae- 
ment  would  fall  upon  the  State  at  large ;  it  could  not  lawfully 
be  impoflcd  upon  a  single  town  or  district,  or  upon  the  commerce 
of  a  ^ngle  town  or  district.  The  burden  must  be  borne  by  those 
upon  whom  it  justly  rests,  and  to  rect^nize  in  the  State  a  power 
to  compel  some  single  district  to  assume  and  discharge  a  State 
debt  would  be  to  recognize  its  power  to  make  an  obnoxious  district 
or  an  obnoxious  class  bear  the  whole  burden  of  the  State  govern- 
ment. An  act  to  that  effect  would  not  be  taxation,  nor  would  it 
be  the  exercise  of  any  legitimate  legislative  authority.*  And  it 
may  be  said  of  such  an  act,  that,  so  far  as  it  would  operate  to 

make  those  who  would  pay  the  tolls  pay  more  than  their 
[*  494]   proportion  of  the  State  obligation,  it  *  vas  in  effect  taking 

their  property  for  the  private  benefit  of  other  citizens  of 
the  State,  and  was  obnoxious  to  all  the  objections  agaiust  the 
appropriation  of  private  property  for  private  purposes  which 
could  exist  in  any  other  case. 

'  RTcnon  v.  Utiej-,  16  Mich.  269.    See  wu  iniUiiMd  which  anthoriwd  "  knd  re- 

■iM  P«opte  V.  SprlngnelU,  26  Mich.  1&3.  quired  "  the  Tillage  of  Brockport  to  levy 

"  Uniformitj  in  taxation  implie*  equality  a.  Lax  for  tiie  erectioa  of  a  Bute  Noinul 

in  the  bardeQ  of  tantion."  Bxnk  u.  Hinei,  School  building  at  that  place.    No  recent 

8  Ohio  St.  1,  16.     "Thia  equal ity  in  the  cue,  we  think,  bM  gone  to  tar  eg  thia. 

tinrden   conatitatei   the   rerj   lubstanoe  Compare  State  >.  Tappan,  39  Wia.  6G1 ; 

designed  to  be  aecared   bj   the    rale."  B.  o.  9  Am.  Rep.  622  j  Ma;  or  of  Mobile  ■. 

Week*  V.  Clt7  of    Milwaukee,  10  Wia.  Dargan,  46  Ala.  310;  liringiton  County 

242,  368.     See  alio   Sanborn  v.  Rice.  9  v.  Wetder,  54  lU.  427;    Barr  d.  Carboo- 

Minn.  2T8 ;  SUte  d.  Haben,  22  WU.  660.  d«le,  76  BL  4fi6.    »  There  un  be  do  doubt 

Ttie  reaaoning  of  theae  o*«e«  seema  not  that,  aa  a  getieral  rule,  where  an  expeadl- 

to   have  been  latia&ctarj  to  the    New  ture  i«  to  be  made  fbra  public  object,  th« 

Toik  Court  of  Appeal*.     See  Gordon  v.  execution  of  which  will  be  anbaUntiellj 

Cornea,  47  N.  T.  DOB,  in  which   an  aet  beneficial  to  eroy  portion  of  the  Com- 
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And  the  Supreme  Conrt  of  Iowa  has  eaid :  "  If  there  be  sDch 
a  flagrant  and  palpable  departure  ^m  equity  in  the  burden  im- 
posed ;  if  it  be  imposed  for  the  benefit  of  others,  or  for  purposes 
in  which  those  objecting  have  no  interest,  and  are  therefore  not 
bound  to  contribute,  it  is  no  matter  in  what  form  the  power  is 
exercised,  —  whether  in  the  unequal  lev;  of  the  tax,  or  in  the  regu- 
lation of  the  boundaries  of  the  local  goveniroent,  which  results 
in  subjecting  the  party  unjustly  to  local  taxes,  —  it  must  be 
regarded  as  coming  within  the  prohibition  of  the  constitutdon 
designed  to  protect  private  rights  against  agression  however 
made,  and  whether  under  color  of  recognized  power  or  not."  ' 

When,  therefore,  tbe  legislature  assumes  to  impose  a  pecu- 
niary burden  upon  the  citizen  in  the  form  of  a  tax,  two  questions 
may  always  be  raised :  Fvnt,  whether  the  purpose  of  sncb  burden 
may  properly  be  considered  public  on  any  of  the  grounds  above 
indicated;'  and  seoond,  if  public,  then  whether  tbe  burden  is 
one  which  should  properly  be  borne  by  the  district  upon  which  it 
is  imposed.  If  either  of  these  questions  is  answered  in  the  nega- 
tive, the  legidature  must  be  held  to  have  assumed  an  author- 
ity not  conferred  in  tbe  general  grant  of  legislative  power,  and 

moDWMlth  «Uke,  ud  in  tbe  bcMlIti  and  UagtoD,  101  U.  B.  407,  m«  to  tbe  mom 

adruitagei  of  which  all  the  people  will  eSect.     Taxation  not  lened  according  to 

•qnallj  partlctpate,  if  the  mooej  1«  tobe  the  prlndplei  upon  which  tlie  right  to  tax 

laiaed  b;  taxation,  the  aaMMineiit  would  U  baied  la  an  nnlawfiil  appioprUtloD  of 

be  deemed   to   come   within  that  cLu*  prtrale  proper^  to  pablic  luei.    Citj  of 

which  wM  Uid  to  defnij  one  of  the  geii'  CoTingtoa  v.  Southgate,  16  B.  Monr.  491 ; 

eral  chargei  of  gorernment,  and  oagfat  People  f.  Townahip  Board  of  Salem,  90 

therefore  to  be  impo*ed  a*  nearlj  a«  p<w-  Mich.  4C8 ;  Tide  Water  Co.  o.  Cottar,  18 

tlble  wlrh  equality  upon  all  pertont  real-  N.  J.  Eq.  618 ;  Hammett  f.  Philadelphia, 

dent  and  eiUtea  Ifing  within  the  Com-  66  Penn.  St  146;  a.  c.  8  Am.  Bep.  616. 
■Kmwealth.  ...  Ad  aMnnment  lor  nieh        *  Mocfcrd  v.  Uairer,  8  Iowa,  88,  93. 

«  porpoae,  if  laid  in  an;  other  manner.  See  Dnrant  n.  Kanttman,  84  Iowa,  194. 
coold  not  in  any  Jut  or  prefer  aenae  be        *  ThoDgh  the  legi«latnre  flrat  decide* 

ngarded  aa    'proportfamal'   withiii    the  that  the  nie  !■  pobiic,  tbe  deciaion  li  not 

IDeaning  of  tbe  ConalltiitioD."    Merrick  ooncloilTe.    Thej  cannot  make  that  a 

V.  Inhabitant*  of  Amhent,  IS  Allen,  GOO,  pnblia  pnrpoae  which  la  not  *o  in  fact. 

604.  per  B^«A»i>,  Ch.  J.    Tbii  caae  holdi  OoTe  d.  Epping,  41  N.  H.  689 ;  CivweU 

that  local  taxation  far  a  State  porpoae  r.  HopUnton,  46  H.  H.  9 ;  Freeland  v. 

maj  be  permitted    in   coniideratton  of  HaaHngt,    10    Allen,     670;     Hooper   v. 

local  beneflii,  and  (m\y  Altkn  In  princi-  Emer;,  14  Me.  878 ;  Allen  v.  Jaj,  60  Me. 

pie  from  Gordon  v.  Cotnai,  In  that  the  114 ;  a.  o.  11   Am.  Bep.  1S6 ;  Tj'iei'  v. 

Me  permittfd  what    the  other    rafaiVof.  Bcacher,  44  Vt  661 ;  a.  c.  8  Am.  Rep. 

The  caae  of  Marlu  v.  Tmttee*  at  Pardua  898 ;  Fei^won  v.  Landram,  6  Btuh,  S80 ; 

Univeraitr.  37  lod.  166,  foUowa  Merrick  Kellj  ■>.  Harahall,  flO  Perm.  St.  819 ;  Peo- 

p.  Amhent,  and  Bnrr  v.  Carbondale,  76  pie  i>.  Flagfr,  48  N.  T.  401 ;   Cnrtw  v. 

111.  466,  Heaale;  Townihip  e.  People,  U  Whipple,  24  Wl>.  360;  Loan  Aiaoclalion 

BL  644,  and  Urlogiton  Conntj  c-  Dai-  v,  Topeka,  30  Wall  666. 
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which  is  thwefwe  tutoonstituticHial  and  void.  ^The  power  of 
taxation,"  says  an  eminent  writer,  "  is  a  great  goTernmental  at- 
tiibnte,  with  which  the  courts  have  very  wisely  shown  extreme 
unwillingDesB  to  interfere ;  but  if  abused,  the  abuse  should  share 
tfae  fate  of  all  other  usurpations."  *  In  the  case  of  burdens  thus 
assumed  by  the  legislataie  on  behalf  of  the  State,  it  is  not  always 
that  a  qteedy  and  aafe  remedy  can  properly  be  afforded  in  the 
oourts.  It  would  certainly  be  a  very  dangerous  exercise  of  poww 
for  a  court  to  attempt  to  stay  the  oolleotion  of  State  taxes  because 
an  illegal  demand  was  included  in  the  levy  ;  and  indeed,  as  State 
taxes  are  not  usually  levied  for  the  purpose  of  satisfying  specific 
demands,  but  a  gross  sum  is  raised  which  it  is  calculated  will  be 
sufficient  for  the  wants  of  the  year,  the  question  is  not  usually  one 
of  the  uncoDStitutionality  of  taxation,  but  of  the  misappropriatioa 
ot  moneys  which  have  been  raised  by  taxation.  But  if  the  State 
should  order  a  city,  township,  or  village  to  raise  money  by  taxa^ 
tion  to  establish  one  of  its  citizens  in  business,  or  for  any  other 
object  equally  removed  from  the  proper  sphere  of  government, 
or  should  undertake  to  impose  the  whole  burden  of  the  govern- 
ment upon  a  fraction  of  the  State,  the  usurpatioo  of 
[*  495]  authority  would  not  only  be  *  plain  and  palpable,  but  the 
proper  remedy  would  also  he  plain,  and  no  court  of  com- 
petent jurisdiction  could  feel  at  liberty  to  decline  to  enforce  the 
paramount  law  * 

In  the  second  place,  it  is  of  the  veiy  essence  of  taxation  that  it 
be  levied  with  equality  and  uniformity,  and  to  this  end,  that  there 
should  be  some  system  of  apportionment,'    Where  the  burden  is 

1  Sedgwick  on  Conit  ud  Slat  Lav,  compatent  to  add  k  pMcentage  to  tbe  li*t 

414.  for  ref  sMl  or  neglect  to  nikke  oath  to  the 

*  LOBQ  AHodatlon  v.  Topeka,  20  tax  liit;  McConnick  n.  Fitch,  14  Midd. 
Will.  066.  26S ;  that  it  ii  oompetant  to  permit  a  de- 

*  That  it  it  not  cMential  to  proride  fbr  dactton  lor  debta  from  tbe  aneianMiit. 
tbo  tazatioD  of  all  property,  aee  HJaue-  WetniDTa  «.  Multnomah  Co.,  6  Oreg.  4GS ; 
dppi  HiUa  V.  Cook,  66  MIm.  40 ;  that  it  CaUra,  Exchange  Sank  v.  Hinet,  3  Ohio 
la  competent  to  proride  for  lazing  cor-  8t.  1 ;  that  where  property  i*  required  to 
poratloni  In  a  differetit  way  tmta  indl-  be  taxed  by  vaJne,  it  it  not  competent  lo 
vidnalt:  State  Railroad  Tax  Cases,  02  tax  a  eorporadon  on  Its  property  and  alio 
U.  8.  616;  that  tbe  rale  of  nniformity  on  itt  capital  atock :  Stale  K.Cnmberiand, 
matt  be  applied  lo  all  tutgect*  of  taxa-  &«.  R.  B.  Co.,  40  Hd.  23;  that  tbe  re- 
tion  within  tbe  diilrict  and  ctaai :  Hanh  qnirement  eitenda  to  manieipal  aa  well 
n  Saperviion,  43  Wit.  60S ;  Fhilleo  n  h  to  State  Uiea  :  State  b.  PiUhnrr,  81 
Hilea,  42  Wii.  E27 ;  Bnreaa  Co.  r.  Rail-  La.  An.  1 ;  tbat  a  tlatiite  making  a  per- 
Toad  Co.,  44  HI  320 ;  Curamingt  v.  Na-  tion  only  ot  a  certain  kind  of  properQ' 
tiotial  Bank,  101  U.  S.  168 ;  that  it  U  not  taxable  it  unconatituiloMl  i  Pika  v.  Slate, 
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oommoD,  there  should  be  commoo  contribatioQ  to  discharge  it' 
Taxation  is  the  equiTalent  for  the  protection  which  the  govern- 
meat  affords  to  the  persona  and  property  of  its  citizens ;  and  as 
all  are  alike  protected,  so  all  alike  should  bear  the  burden,  in 
proportion  to  the  interests  secured.  Taxes  hj  the  poll  are  justlj 
regarded  as  odious,  and  are  s^dom  resMted  to  for  the  oollectioD 
of  revenue ;  and  when  taxes  are  levied  upon  property  there  must 
be  an  apportionment  with  reference  to  a  anifonn  standard,  or 
they  degenerate  into  mere  arbitrary  exactions.  In  this  particular 
the  State  oonstitutions  have  been  very  specific,  though  in  provid- 
ing  for  equality  and  aniformitj  th«y  have  done  little  more  titan 
to  state  in  concise  language  a  principle  of  constitutional  lav 
which,  whether  declared  or  not,  would  inhere  in  the  power  to 
tax. 

Taxes  may  assume  the  form  of  duties,  imposts,  and  excises ; 
and  those  collected  by  the  national  government  are  very  hugely 
of  this  character.  They  may  also  assume  the  foi-m  of  license 
fees,  for  permission  to  carry  on  particul&r  occupations,  or  to  enjoy 
special  franchises.'    They  may  be  specific ;    such  as  are  often 

&  Aik.  SOI;    that  occnpatloD  tazei  ■!«  A  Ux  on  oothm  cannot  b*  propartioD«d 

no  yvAiAUm  of  the  mle  of  antfbnniV.'  M  the  veigbtKgwdlaaiof  gradei.    Sim 

TooDgblood  n.    Seston,  82    Htch.  4M ;  ».  Jackaon,  22  La.  An.  UO.    Idcodm  ti 

£c  parte  RobiniOD,  12  Nbt.  3U  ;  Gatlin  not  propcrlj'  for  Uie  pnrpoMt  of  taxation. 

V.  TartMiro,   TB  N.  C.   US ;  that  Ibraign  Waring  v.  Bavannah,  60  Ga.  98.    A  tas 

inaorance  compMiiea  maj  be  required  to  on  the  franchlaet  of  a  coal  oompanj  may 

pay  diflerent  tazei  from  otheta :  State  b.  be  proponfoned  to  the  coal  mined.     Kit- 

Lathrop,  10  Idl.  An.  898;  Commonwealth  tanning  Coal  Co,  k.  Commonwealth,  7t 

V.  Oernunia  L.  I.  Co.,  11  FhlU.e6S:  Ex  Penn.  BL  loa    The  keepeia  of  prlrMS 

jiarte  Cohn,  13  Not.  434.    And  aee  Weber  marked  vmj  be  charged  a  licenie  lax 

V.  Rcinhani.  73  Penn.  8L  870 ;  •.  o.  18  though  none  ii  impowd  on  thoae  who  leU 

Am,  Bep.  747  ;  LouiiTllle,  Ac.  EL  B.  Co.  in  Ue  public  marketi.    New  Orleaiu  ». 

0.  Stale,  26  Ind.  1T7 ;  Whitney  e.  Bag*-  Dubarr^,  S3  La.  An.  481 ;  a.  c.  38  Am. 

dale,  St  Ind.  107 ;  Fraocit  t.  Railroad  Co.,  Bep.  S7S. 

16  Kan.  803;  Piimm  >.  BelleTllle,  69  UL         '  S    Kent,  281;    Sanborn  v.   Bice,  9 

1*2 :  WU.  Cent.  R.  B.  Co.  «.  Taylor  Co.,  MimL  278 ;  Ryerwn  r.  Ulley;  16  Mich. 

62  Wii.  77;  BUta  v.  EaUbrook,  8  Heb.  SOO;  OUrer  v.  Waahbgtoa  MUla,  11  Al^ 

178.  len,  388 ;   Tidewater  Co.  v.  Cottar,  18 

TlMbUowiogaraapeelalcaeM;  A  tax  N.  J.  Bq.  61& 
on  draya,  Ac,  proportioned  to  the  nnm-         '  A«  to  taie*   on  bndnee*  and  fran> 

ber  of  uiimala  employed  in  drawing  them,  chiaet,  aee  Cooley  on  Taxation,  e.    18. 

coatrannBa  tho    ootntitationat  require.  Tbat  all  oocnpatiooi  may  be  taxed  when 

ment    «f    anifonnity    in    lioenee    taxes,  no  reatninta  are  Impoeed  by  the  conatin>> 

State  B.  Bndom,  2S  I*.  An.  eea     See  tion,  aee  Stat«   p.  HayiM,  4   Rich.  408; 

New  Orleant  p.  Home  Ini.  Co.,  38  La.  Quid  d.  Bicbmond,  38  Grat  4«4 ;  a.c.l4 

An.  449.    A  railroad  uompany  cannot  be  Am.  Rep.  ISO ;  Commonwealth  e.  Hoof«, 

taxed  according  to  the  length  of  lt«  row!.  2&  Grat.  961 ;  Coqsum  p.  Stale,  60  Ala. 

8aieB.SantfaCar.RR.Co.,4S.a87«.  IIS;  a-c  20  Am.  Rep.  300;  StewM  >. 
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levied  Dpoo  oorporatioas,  id  Teference  to  the  amount  of  capital 
stock,  OT  to  the  busmess  doDe,  or  profits  earned  by  them.  Oi 
they  may  be  direct,  upon  property,  in  proportion  to  its  value,  or 
upon  some  other  basis  of  apportionment,  which  the  legislature 
shall  regard  as  just,  and  which  shall  keep  in  view  the  genera] 
idea  of  uniformity.  The  taxes  collected  by  the  States  are  mostly 
of  the  latter  class,  and  it  is  to  them  that  the  constitutional  prin- 
ciples we  shall  have  ocoasioa  to  discuss  will  more  particidarly 
apply. 

As  to  all  taxation  apportioned  upon  property,  there  must  be 
taxing  districts,  and  within  these  districts  the  rule  of  absolute 
uniformity  must  be  applicable.^    A  State  tax  is  to  be  apportioned 

Potti,  40  Hill.  749;  MrariU  v.  State,  88  Pleoler  p.  BtUe  (Neb.),  11  N.  W.  Ktf. 
Wi«.428;  I.  o.  20  Am.  B«p.  12 ;  Albrecht  481.  Of  uictionMn:  OoibeD  v.  Eem, 
V.  8tUe,  8  Tez.  Ct.  App.  216]  ■.  c.  84  63  Ind.  4B8.  Ot  b  street  nJIwaj  corn- 
Am.  Bep.TST;  Tonng  v.  Thomaa,  17  Fla.  pwij:  Johnioii  «.  PliilkdelphM,  60  Penn. 
169 ;  ■.  o.  36  Am.  Rep.  93.  But  ravenne  8L  445.  But  we  New  York  «.  Rulirtr 
cannot  be  railed  in  the  form  o(  lioense  Co.,  S2  N.  T.  261.  Of  iniorance  compa- 
feM  nniler  an  auchortc;  to  reqaire  ticeiiMi  niei :  Fire  DepartmeDt  v.  HeireDiteio,  16 
to  be  taken  oai  for  mere  police  pwpMes.  WU.  ISO.  Of  gM  companies  for  inipec- 
Aa<«,*20lBiid  note;  Barlington  d.  Bum-  tion :  Cincinnati  Qaa  Co.  h.  State,  18 Oliio 
gardner,  42  lova,  973,  and  caws  cited.  St.  237.  Ofproprietorsof  titeatres:  Boa- 
Aa  to  whw  a  power  to  license  can  be  ton  r.  Schaller,  9  Pick.  416.  For  build- 
made  UM  of  a«  a  meani  of  raising  rere-  ing  licenaes :  Wrick  t.  H«tchkiis,  39 
one,  see  Ex  paru  Frank,  62  Cal.  aOO ;  B.  a.  Conn.  140. 

aa  Am.  Hep.  642  ;  Fleuler  v.  Suta,  11  The  fee  exacted  in  gnnting  a  terrj 

Neb,  &47.    It  is  no  ralld  objection  to  a  Uuense  i«  not  a  tax,  bot  It  paid  for  the 

tax  on  buiineu  that  its  opeiation  will  not  fhtncliise.    ChilTers  v.  People,  11  Hicli. 

be  nniform.    Toungblood  v.  Sexton,  83  43.     See  Wiggins  Feny  Co.  >.  Best  Sl 

Mich.  406.     Farther  at  to  taxei  oo  ooco-  Louis,  102  III.  600. 

pations.  see  Boje  v.  Qlrarde?,  2SLb.  An.  The  exaction  of  license  fees  under  the 

717 ;  Hodgaan  v.  New  Orleans,  21 1&  An.  police  power  it  no  TlolBtion  of  the  consti- 

SOl;  New  Orleans  (^  Kauftnan,  29  La.  An.  tntional  leqnirementof  uniform  taxation. 

388 1  e.  0.  29  Am.  Bep.  828 ;  Texas  B.  A  Bute  v.  Cauid;,  22  Hinn.  312 ;  a.  c.  21 

L  Co.  V.  State,  42  Tex.  030.  Am.  Bep.  706;  Walters  i>.  Duke,  81  La. 

In  the    following   cues    Ucenw  fee*  An.  008.    An   act  luatained  which  im- 

were  held  not  to  be  taxes,  but  merelj  posed  a  smaller  license  tax  on  propiletott 

police  reguUtioni :  Required  of  foreign  of  bars  on  eteatnboat*  than  on  those  of 

corporations  dohig  businen  in  the  State :  bars  on  land.    State  v.  RoUe,  30  Ia.  An. 

People  D.  Thurber,  18  III.  664 ;  Walker  v.  991.     The  exemption  from   taxation  of 

Springaeld,  94  lU.  864.     Of  dealers  in  In.  the  Lonisiana  SaTlngi  Bank  held  not  to 

toxlcating  liquors:   Barch  d   Savannah,  exdudea  dtj license  taxon  thebnsinen. 

42  Oa.  596  ;  Durach'i  Appeal,  62  Peon.  New  Orleans  e.  SaTlngs  Bank,  81  La.  An. 

St.  491;  EastSL  Louis  o.  Wehrung,  49  6S7.    For  inatancei  of  lieente  feealirid 

HI.  S92 ;  LoTiogstOQ  b.  Trnitees,  09  111.  to  be  taxes  and  not  warranted  b7«tatate, 

604;  Baker  v.  Panola  Co.,  30  Tex.  96;  see  onlc,  •201,  note. 
East  8l  Louis  v.  Trustees,  102  lU.  489 ;         ^  If  the  proper  mle  of  onlformltr  is 

RocbeBtercUpman,  19  Hinn.  108;  State  established    by  the  legislature,   but  the 

V.  CaHldj,  22  Uinn.  312 ;  a.  o.  21  Am.  taxing  ofBcert  purpotrij  erade  it  and  as- 

Bep.  7611  i  SUIe  v.  .Klein,  22  liinn.  828 ;  sess  unequal  taxes,  the  coUectkn  wlU  be 
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througli  tiie  State,  a  count;  tax  tlirougb  the  count;,  a  city  tax 
through  the  city ; '  vhile  in  the  caae  of  local  improvetaeats,  bene- 
fiting in  a  special  and  peculiar  manner  some  portion  of  the  State 
or  of  a  county  or  city,  it  is  competent  to  airange  a  Bpeoial  taxing 
district,  within  which  the  expense  shall  be  apportioned. 
School  districts  and  road  districts  are  *  also  taxing  dis-  [*  496] 
triots  for  the  peculiar  purposes  for  which  the;  exist,  and 
villf^ea  may  have  special  powers  of  taxation  distinct  from  the 
townships  of  which  the;  form  a  part.  Whenever  it  is  made  a 
requirement  of  the  State  constitution  that  taxation  shall  be  upon 
propert;  according  to  value,  such  a  requirement  implies  an  as- 
BeasmeDt  of  valuation  by  public  of&cers  at  such  regular  periods  as 
shall  be  provided  b;  law,  and  a  taxation  upon  the  basis  of  such 
assessment  until  the  period  arrives  for  making  it  anew.*  Thus, 
the  Constitutions  of  Mune  and  Massachusetts  require  that  there 

enjoined.    Herrillf.  Humphrey,  24  Hich,  La.  An,  S64;  Kent  n.  KentUod,  OS  lad. 

ITD;  Leff«rU  v.  Superrieon,  31  Wu.SSS;  2B1;  s.  c.  80  Am.  Bep.  162;  Com're  of 

Huon  v.  lADcaiter,  4  Buih,  400;  Fuller  OtUwtCo.E.  Neleon,  IS  Smb.  284;  i.  o. 

V.  GonM.  20  Vt.  04S ;  CuromlDg*  b.  Na-  27  Am.  Sep.  101. 

tioiMl   Bank,  101   TJ.  8,  1&3,  uid  cuet         ■  Where  k  tax  U  to  be  auetied  b;  the 

cited.  Ttlue  of  propertj,  or  lu   proportion  to 

The  contUtQtional   requirement  that  beneSu,  the  right  of  the  owner  to  Im 

properly  ihall  be  ueeiied   for  taxation  lieard  in  lome  itage  of  tlie  proceedioga 

by  nniforn)  nilei,  and  accordiDg  to  true  would  teem  to  be  dear;  and  it  has  been 

value,  doei  not  make  it  neceiiary  to  tax  espreaily  affinned  in   aome  caaei.    See 

all  property,  and  it  is  aatiifled  by  luch  Philadelphia  v.  Miller,  49  Penn.  St.  440; 

regulations  aa  impoae  the  aame  percent-  Stewart  o.  Trevor,  50  Penn.  8L  374 ;  Bnt- 

■ge  of  actual  valne  upon  inch  property  ai  ler  r.  Superriton  of  Saginaw,  26  Hich. 

1*  made  Uiabte,  in  tlie  townihip  fbr  town-  22 ;  Thotnai  e.  Gain,  36  Mich.  166 ;  Cieg- 

ihip  purpose*,  in  the  county  for  county  horn  v.  Postiewaite,  43  HI.  428;  Darling 

porpoae*,    Ac.     Stratlon    v.  Collini,    43  b.   Qucu,  60  TIL  424;   pott  "SOI,  note. 

N.  J.  G63.  The  Btatutea  generally  provide  fora  hear- 

'  Anact  requiring  ■tcfaool-diatrict  tax  ing  before  tome  board,  either  on  lonie 

wtten  collected  to  be  diatributed  between  day  and  at  lome  place  flied  by  the  atat- 

the  dUtrlct  collecting  it  and   othera  Is  ul«,  or  after  notice  publicly  given.    That 

vend,  aa  being  in  eSect  a  local  tax  for  a  such  statutes  ar«  mandatory,  and  an  aa- 

general  purpose.     Bromley  n.  Reynolds,  scMment  made  in  distcgard  of  them  void, 

2   nuh,   626.     See   Slate  b.   Fuller,  S9  see   Thames   Manuf.   Co.  v.  Lalhrop.  7 

N.  J.  676 ;  McBean  v.  Chandler,  9  Heisk.  Conn.  660 ;  Philips  c.  Stevens  Point,  2G 

340.     A  Suie  tax  must  be  apportioned  Wis.  694;  Walker  e.  Chapman,  22  Ala. 

nnifonnly  through   the  State,  a  county  116;  Sioux  City,  *c,  R.  K.  Co.  ef.  Waeb- 

tax    through    the   county,    a    dty    tax  ington  Co.,  3  Neb.  30 ;  Leavenworth  Co. 

tbrough  the  city.    £ut  PorUand  v.  Mult-  c.  Lang,  8  Kan.  284 ;  GHawuld  d.  School 

nomah  Co-,  0  Oreg.  62 ;  Exchange  Bank  Districr,  24  Mich.  262.    On  the  general 

f.  Hinea,  3  Ohio  St.  1,  16;  Rne  Orove  v.  right  to  notice  in  tax  cases,  see  the  opin- 

Taleott,  IB  Wall.  666.  675;  Fletcher  r.  ion  of  Mr.  Justice  Field  in  the  recent  case 

OUver,  26  Ark.  28^;  Chicago,  &c  B.  R.  of  San  Mateo  County  v.  Sou.  Psc.  R.  R. 

Co.  V.  Boone  Co.,  44  111.  24a    For  p»-  Co.  tn  U.  S.  CL  Court  fer  the  Ninth  Cir- 

Culiar  cue*  see  State  p.  New  Oiiauu,  16  onit,  where  the  right  Is  strongly  affirmed. 


by  Google 


616  CONSTirnnOMAL  IJHrEA.TI0M8.  [CH.  XIT. 

shall  be  a  Talaation  of  estates  vithin  the  CommoDvealth  to  be 
made  at  leaat  every  ten  yeara;'  the  Constitution  of  Michigau 
requires  the  annual  aaseaameats  which  are  miide  by  township 
offioera  to  be  equalized  by  a  State  board,  which  reviews  tbem  for 
that  purpose  erery  fire  years;'  and  the  Constitution  of  Rhode 
Islaud  requires  the  legislature  "  from  time  to  time  "  to  provide 
for  new  valuations  of  proper^  for  the  aasesameut  of  taxes  in  such 
manner  as  they  may  deem  best.'  Some  other  oonstitutions  con- 
tain no  provisions  upon  this  subject ;  but  the  necessity  for  valua- 
tion is  nevertheless  implied,  though  the  mode  of  making  it,  aod 
the  periods  at  which  it  shall  be  made,  are  left  to  the  legislative 
discretion. 

There  are  some  kinds  of  taxes,  however,  that  are  not  usually 
assessed  according  to  the  value  of  property,  and  some  which  could 
not  be  thus  assessed.  And  there  is  probably  no  State  which  does 
not  levy  other  taxes  than  those  which  are  imposed  upon  property.* 
Every  burden  which  the  State  imposes  upon  its  citizens  with  a 
view  to  a  revenue,  either  for  itself  or  for  auy  of  the  municipal 
governments,  or  for  the  support  of  the  governmental  mschiDeiy 
in  any  of  the  political  divisions,  is  levied  under  the  power  of  tax- 
ation, whether  imposed  under  the  name  of  tax,  or  under  some 
other  designation.  The  license  fees  which  are  sometimes  required 
to  be  paid  by  Uioss  who  follow  particular  employments  are,  when 
imposed  for  purposes  of  revenue,  taxes ;'  the  tolls  upon  persons 
or  property,  for  making  use  of  the  works  of  public  improvement 
owned  and  controlled  by  the  State,  are  a  species  of  tax ;  stamp 
duties  when  imposed  are  taxes;  and  it  is  not  uncommon,  as  we 
have  already  stated,  to  require  that  corporations  shall  pay  a  cer- 
tain sum  annually,  assessed  according  to  the  amount  or 
[*  497]  value  of  their  *  capital  stock,  or  some  other  standard  ; 
this  mode  being  regarded  by  the  State  as  most  conve- 
nient and  suitable  for  the  taxation  of  such  organizations.  It  is 
evident,  therefore,  that  the  express  provisions,  which  are  usual 
in  State  constitutions,  that  taxation  upon  property  shall  be  ao- 

>  Conttitnttan  of  Uaine,  ■rt.  0,  J  T;  i.  o.  14  Am.  Rep.  139;  Youngblood  v. 

ConatitDtinn  o(  Mua.,  Fart  2,  o.  1,  5  1,  Bexton.  83  Hlch.  406 ;  ■.  c.  SO  Am.  Rap. 

ut.4.  OM;  Albrecht  v.  State,  8  T«z.  Ct  Ap, 

■  Coiutitntloii  of  Hich.,  art  14,  j  18.  SI6 ;  a.  o.  84  Am.  Rep.  7S7. 

■  CoDititation  of  Rbode  Iikand,  ait.  4,         *  Bee  Oald  o.  Richmond,  28  Grat.  4U; 
(  16.  a.  0.  14  Aid.  Rep.  ISO;  WilmiDgton  p- 

<  See   Bright  v.   HcCulloch,  27  Ind.     Macka,  SO  H.  C.  68;  LigtHbniiM  ■.  Tar 
BUi  Quid  V.  RiehmoDd,  S3  Onb  484]    ing  DittricI,  4  Lea,  31*.  ' 
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cording  to  ^ne,  do  not  include  every  species  of  tazatioo ;  and 
that  all  special  cases  like  those  we  have  here  referred  to  are,  hy 
implication,  excepted. 

But  in  addition  to  these  oaaea,  there  are  others  where  taxes  are 
levied  directly  upon  property,  which  are  nevertheleBS  held  not 
to  be  within  the  constitutional  provisions.  Aasessmeuts  for  the 
opening,  making,  improving,  or  repairing  of  streets,  the  draining 
of  swamps,  and  the  like  local  works,  have  been  generally  made 
upon  property,  witii  some  leferenoe  to  the  supposed  benefits 
which  the  property  would  receive  therefrom.  Instead,  therefore, 
of  making  the  assessment  include  all  the  property  of  the  munici- 
pal organisation  in  which  the  improvement  is  made,  a  new  and 
special  taxing  district  is  created,  whose  bounds  are  confined  to 
the  limits  within  which  property  receivee  a  special  and  peculiar 
benefit,  in  consequence  of  the  improvement.  Even  within  this 
district  the  assessment  is  sometimes  made  by  some  other  standard 
than  that  of  value ;  and  it  is  evident  that  if  it  be  just  to  create 
the  taxing  dintrict  with  reference  to  special  benefits,  it  would  be 
equally  just  and  proper  to  make  the  taxation  within  the  district 
have  reference  to  the  benefit  each  parcel  of  property  receives, 
rather  than  to  its  relative  value.  The  opening  or  paving  of  a 
Btreet  may  increase  the  value  of  all  property  upon  or  near  it ;  and 
it  may  be  just  that  all  such  property  should  contribute  to  the 
expense  of  the  improvement:  but  it  by  no  means  follows  that 
each  parcel  of  the  property  will  receive  from  the  improvement  a 
benefit  in  proporUon  to  the  previous  value.  One  lot  upon  the 
ttveet  may  be  greatly  increased  in  value,  another  at  a  little  dis- 
tance may  be  but  slightly  benefited ;  and  if  no  constitutional  pro- 
vision interferes,  there  is  consequently  abundant  reason  why  the 
t«x  levied  within  the  taxing  district  should  have  reference,  not  to 
value,  but  to  benefit 

It  has  been  objected,  however,  to  taxation  upon  this  basis,  that 
inasmuch  as  the  district  upon  which  the  hurden  ia  imposed  is 
compelled  to  make  the  improvement  for  the  benefit  of  the  general 
public,  it  ia,  to  the  extent  of  the  tax  levied,  an  appropriation  of 
private  property  for  the  public  use ;  and  as  the  persons  taxed,  as 
a  part  of  the  public,  would  be  entitled  of  right  to  the  enjoyment 
of  the  improvement  when  made,  such  right  of  enjoyment  could 
not  be  treated  aa  compenbation  for  the  exaction  which  ia  made  of 
them  exclusively,  and  such  exaction  would  therefore  be  opposed 
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to  those  coostitutioDsl  principles  which  declaro  the  inTiolability 
of  private  property.  But  those  principles  have  no  reference  to 
the  taking  of  property  under  legitimate  taxation.  When  the 
constitution  provides  that  private  property  shall  not  be  taken  for 

public  use  without  just  compensation  made  therefor,  it 
[*  498]    has  reference  to  *  an  appropriation  thereof  under  the 

right  of  eminent  domain.  Taxation  and  eminent  do- 
main indeed  rest  aubstantially  on  the  same  foundation,  aa  each 
implies  the  taking  of  private  property  for  the  public  use  on  com- 
pensation made ;  but  the  compensation  is  different  in  the  two 
cases.  When  taxation  takes  money  for  the  public  use,  the  tax- 
payer receives,  or  ia  supposed  to  receive,  his  just  compensation  in 
the  protection  which  government  affords  to  life,  liberty,  and  prop- 
erty, 11^  ^^  public  conveniences  which  it  provides,  and  in  the 
increase  in  the  value  of  possessions  which  comes  from  the  use  to 
which  Uie  government  applies  the  money  raised  by  the  tax  ;^  and 
these  benefits  amply  support  the  individual  burden. 

But  if  these  special  local  levies  are  taxation,  do  they  come 
under  the  general  provisions  on  the  subject  of  taxation  to  be 
found  in  our  State  constitutions  ?  The  Constitution  of  Michigan 
directs  that  "the  legislature  shall  provide  an  uniform  rule  of 
taxation,  except  on  property  paying  specific  taxes ;  and  taxes 
shall  be  levied  upon  such  property  as  shall  be  prescribed  by 
law ; "'  and  again :  "  All  assessments  hereafter  authorized  shall 
be  on  property  at  its  cash  value."*  In  the  construction  of  these 
provisions  the  first  has  been  regarded  aa  confiding  to  the  dis- 
cretion  of  the  legislature  the  establishment  of  the  rule  of  uni- 
formity by  which  taxation  was  to  be  imposed ;  and  the  second  as 
having  reference  to  the  annual  valuation  of  property  for  the 
purposes  of  taxation,  which  it  is  customary  to  make  in  that  State, 
and  not  to  the  actual  levy  of  a  tax.  A  local  tax,  therefore,  levied 
in  the  city  of  Detroit,  to  meet  the  expense  of  paving  a  public 
street,  and  which  was  levied,  not  in  proportion  to  the  value  of 
property,  but  according  to  an  arbitrary  scale  of  supposed  benefit, 
has  been  held  not  invalid  under  the  constitutional  provision.* 

1  People  V.  Mayor,  &c.  at  Brooklyn,  4  e.  c.  8  Am.  Rep.  SOS;  Wbile  v.  Foople, 

N.  T.  410;  Williams  v.  Mayor,  &c.  of  94111.604. 
Detroit,  8  Hluh.  600;  ScotIU  k.  Cleve-         *  ArLM.gu. 
land,  1  Ohio  St.  126;  Nortliern  IniliuiB         *  Art.  14,  £  12. 

R.  R.  Co.  e.  Connelly,  10  Ohio  St.  I&9;         *  Wlliiinii  it.  Mayor.  &c.  of  Detroit,  2 

WHhlngton  ATeoue,  89  Pean.  St.  Sfi3;  Hich.  CeO.    And  Ma  WoodMage  v.Ds- 
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So  the  ConstitatioD  of  lUinois  declares  that  "  the  Gieueral  As- 
Bemblj  shall  pi-ovide  for  levying  a  tax  by  valuation,  bo  that  every 
persou  and  corporation  eball  pay  a  tax  ia  proportion  to  the  value 
of  bis  or  her  property  ;  such  value  to  be  aacertuned  by  some  per- 
sou or  persons  to  be  elected  or  appointed  in  such  manner  as  the 
Oeneral  Assembly  shall  direct,  and  not  otherwise," '  &c.  The 
charter  of  the  city  of  Peoiia  provided  that,  when  a  pub- 
lic street  *  was  opened  or  improved,  commissioners  should  [*  499] 
be  appointed  by  the  county  court  to  assess  upon  the 
property  benefited  the  expense  of  the  improvement  in  proportion 
to  the  benefit.  This  provi^ou  was  held  to  be  constitutional,  on 
the  ground  that  asBessments  of  this  character  were  not  such 
taxation  aa  was  contemplated  by  the  general  terms  which  the 
constitution  employed.'  Like  decisions  have  been  made  in  other 
States  in  regard  to  similar  assessments.* 

trott.  8  Uich.  274 ;  SUte  v.  Stout,  81  Ind.  451 ;  HinM  v.  LeareDworth,  8  Kid.  186 ; 

148.  St.  JoMph  V.  CDoDogbue,  81  Mo.  S46; 

>  Art  9,  j  2.  Egyptian  LsTee  Co.  n.  HsTdin,  21  Ho. 

>  Citr  of  Peorik  V.  Kiddar,  26  HI.  Sfil.  496;  8L  Jowph  e.  Anthonj,  80  Mo.  &3T ; 
See  kIio  Canal  Tmiteei  v.  Chicago,  12  Buniet  o.  SaununeDto,  12  Cal.  K;  Yeat- 
III.  403.  In  Chicago  o.  Larned,  84  111.  mano.Crandell.nLa. Ann.2iiO;  WalUce 
903.  it  «u  decided  that,  irhila  Uiatioo  v.  Bheltoo,  14  La.  Ann.  4U8 ;  Richardion 
for  theie  local  aMeumentt  migtit  coniti-  n.  Morgan,  16  La.  Ann.  429;  Hill  v, 
tntionally  be  made  m  proportion  and  to  BigdoD,  6  Obiu  St.  218 .  Marlon  d.  Epler, 
the  eileat  of  the  beneBu  receired,  it  6  Oiiio  St  2GD;  RecTes  v.  Treaiurer  of 
conid  Dot  under  the  Conttitution  of  1S48  Wood  Co.,  8  Ohio  St.  333 ;  Northern  Ind. 
be  made  on  the  ba>i>  of  froouge.  Thi«  B.  O.  Co.  ■>.  Conneil/,  10  Ohio  St.  160; 
ease  wai  foUawed  in  Wright  v.  Chicago,  Baker  t>.  Cindnnati,  11  Oliio  St.  684; 
46  III.  44.  The  contrary  ii  held  under  Maloj  v.  HarielEa,  11  Ohio  St.  636;  SUM 
tbeCoDUitntionof  IBTO.  White  d.  People,  k.  Dean,  23  N.  J  386;  Suiec.  Mayor,  k. 
M  III.  604;  Cn<r  v.  Tokmo,  06  111.  266;  of  Jenny  City,  ^  N.  J.  062;  Bond  v. 
a.  C  36  Am.  Rep.  143.  KeDoeha,  17  Wig.  281 ;  City  of  Fairfield 

■  People  V.  Mayor,  ie.  of  Bruoklyn,  4  it.  Batcliff,  2D  Iowa,   896;   Municipality 

If.  T.  419 ;  Matter  of  Mayor,  &c.  of  New  No.  2  v.  Wliite,  9  La.  Ann.  447 ;  Cum- 

Tork,  11  John*.  77;  Sharp   v.  Spier,  4  ming  a,   Police  Jury,  9  La.  Ann.  SOS; 

Hill,  76 ;  LiTingiton  v.  Mayor,  &c.  of  Hew  Northern  Libertlea  d.  Sl  Jolia'i  Church, 

Tork, 6  Wend.  85;  Matter  of  Furman  St,  18  Fenn.  St.  lOS;  MuOehee  v.  Mathi*,  21 

17   Wend.  649;    LoniiTille  k.   Hyatt,  2  Ark.  40;    Goodrich  d.   Wincheiter,  &c. 

B.  Moor,  177;   a.  g.  36  Am.  Dec.  694;  Turnpike  Co.,  26  Ind.  110;  EnwryB.Gai 

Nicholi    r.   Bridgeport,    23   Conn.    180;  Co.,  28  Cal.  846;  Palmer  v.  Stumph,  30 

Schenley  d.  City  of  Alleghany,  26  Penn.  Ind.  829;    Dorgan   d.  Botton,  12  Allen, 

Bl  129;  Wray  v.  Pituburg,  46  Penn.  St.  228;   Anderwm  v.  KemB  Draining  Co., 

886;  Haromett  c.  Philadelphia,  66  Peon.  14  Ind.  11>9;   Hocon  n.  Fatty,  67  Miat. 

St  146 ;  e.  D.  8  Am.  Rep.  615 ;  Waihing-  878 :   a.  o-  34   Am.   Hep-  451 ;    C^d  v. 

too  Avenue,  69  Penn.   St.  868;   b.  c.  8  CommiiiiooeD,  36  N.  C.  8;   Norfolk  v. 

Am.  Rep.  266;  McBride  c.  Chicago,  22  Eilii,  36  Gratt.  224;   Wilkini  d.  Detroit, 

ni.  674 ;  Chicago  v.  Lamed.  34  III  203 ;  46  Mich.  120 ;  Vauer  v.  George,  47  MiM. 

City  of  Lexington  v.  McQuillan'*  Beira,  713;  RoundtreeD.GalTeiton,42  Tex.  612. 

9  Daiu,  618  i  Bunwt  v.  AichiaoD,  2  Kan.  Sot  a  ipedal  caae,  im  Ciuolnnati  Qaa, 
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But  whatever  may  be  the  basia  of  the  taxation,  the  require- 
ment  that  it  shall  be  uniform  ia  nniveraal.  It  applies  as  much  to 
theHe  local  assessmeotB  as  to  any  other  speoieB  of  taxea.  The 
difference  is  only  in  the  character  of  the  uniformity,  and  in  the 
basis  on  which  it  ia  established.'  But  to  render  taxation  uniform 
in  any  case,  two  things  are  essential.  The  first  of  these  is  that 
each  taxing  district  should  confine  itself  to  the  objecto  of  taxa- 
tion within  its  limits.  Otherwise  there  is,  or  may  be,  duplicate 
taxation,  and  of  course  inequality.     Assessmente  upon  real  estate 

not  lying  within  the  taxing  districts  would  be  void,*  and 
[*  500]  assessments  for  personal  property  *  made  against  persons 

not  residing  in  the  district  would  also  be  void,  unless  made 
with  reference  to  the  actual  presence  of  the  property  in  such 
district' 

In  Wells  p.  City  of  Weston,*  the  Supreme  Court  of  Missouri 
deny  the  right  of  the  legislature  to  subject  property  located  in 

Aa  Co.  e.  State,  18  Ohio  Bt  237.    In  Aim-  real  eiUte  liei  parUj  in  two  diilricU,  an- 

bama  a  deciiion  hu  b«en  made  the  otber  Ilioritj   u   giTen   bf  law  to  anni  the 

wa;.   The  conititDtioii  pTOTidei  that  "all  whole  to  one  of  thete  dlitrictt,  and  tbe 

taxe*  leried  od  propertj  in  thii   Slate  whole  parcel  maj  then  be  coDiidnvd  aa 

■iiall  be  auesBed  in  exact  proportion  to  having  been  embraced  within  the  distnct 

the Talne of  )uch property;  proddtd, hoe-  where  taxed,  b;  en  enlargement  of  the 

■mr.that  the  General  Anemblj  may  lerj  diMiiet  bonndt  to  Ineliide  it    Saandere 

a  poll-tax  not  to  exceed  one  dollar  and  ■>.   Springitein,  4  Wend.  439.    It   b  ai 

tttj  cent*  aa  each  poll,  which  (hall  be  competent  to  provide  for  the  repairing 

applied  exclnnretj  in  aid  of  the  public-  of  a  (treet   by   ipecial    asienment    on 

•chool   fand."      Thli,   it    wai    decided,  adjoining  land,  aa  for  the  original  paving, 

would  preclode  die  levy  of  a  local  a«ae«»-  See  Willard  v.  Preebury,  14  Wait.  STS ; 

ment  f<»  the  improvement  of  a  ilreet  by  Gnmee  v.  Chicago,  40  III.  16S;  Bradley 

the  foot  fWint    Mayor  of  Mobile  v.  Dai^  v.  HcAtee,  7  Buih,  SOT ;   Sheley  v.  De- 

g«n,  4S  Ala.  810.    Tbe  cam  of  Wcelu  v.  trolt,  46  Hich.  481 ;  Blonnt  t>.  Janeivitle, 

Hilwankee,  10  Wii.  242,  and  Lnmaden  v.  81  Wit.  648 ;   Municipality  d.  Dnnn,  10 

Croti,  10  WI«.  282,  recogniie  the  ttct  that  La.  Ann.  6T.     CoiUra,  Hammett  v.  Phila- 

these  tocsl  burdeni  are  gensniUy  imposed  delphia,  86  Penn.  St.  146. 

mider  tiie  name  of  aurumadt  initead  of  *  Peopls  v.  Buperviion  of  Chenango, 

taxa,  and  that  therefore  they   are  not  11  V.  T.  608;  Mygatt  v.  Waahbam,  16 

covered  by  the  general  proviiioni  In  the  N.  Y.  816;  Brown  ».  Smith,  24  Barb.  419; 

constltntion  of  the  State  on  the  lubjeet  Hartland  n.  Charcb,  47  Me.  169;  Lewee 

of  taxation.     And  lee  Bond  b.  Kenoaha,  of  Hiighey  o-  Horrell,  2  Ohio,  281. 

IT  Wit.  284 ;  Hale  c.  Kenoiha.  29  Wla  *  22  Mo.  884.    To  the  nme  effect  ii 

69B.    An  exemption  of  chnrcli  properly  In  re  Flatbnsh.  flO  N.  T.  898.     Compare 

from  taxation  will  not  preclode  It*  being  cute  of  Sute  Tax  on  Foreign  Held  Bond*, 

aaaeiied  for  improving  itreeti  in  front  of  IT  Wail.  800;   St.  Chariei  v.  Nolle,  61 

it.     SeepoW,  p. 'bU,  nolo.  Ho.  122;  s.  c.  II  Am.  Rep.  440;  People 

1  In  thecaie  ofaiMMmentiwhiehare  r.  Townaend,  66  Cal-  688;   Stale  Trea- 

to  be  made  on  the  haaia  of  beneflts,  pro-  inrer  tr.  Aaditoi^General,  46  Mich.  234. 

Tiiion  ia  oiually  made  for  a  hearing.    Ai  The  ca*e  of  Langhome  ■.  Bobinaon,  SD 

to  the  right  to  thli,  *ee  p.  022,  note.  Oratt  861,  tt  OMitro. 

*  But  •ometiiBe*  when  a  pareel  ol 
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one  taxing  district  to  aseessment  iu  another,  upon  the  ezpreBs 
ground  that  it  is  in  subatance  the  arbitrary  taxation  of  the  prop- 
erty of  one  class  of  citizens  for  the  benefit  of  another  class.  The 
case  was  one  where  the  legblature  sought  to  subject  real  estate 
lying  outside  the  limits  of  a  city  to  taxation  for  city  purposes,  on 
the  Uieory  that  it  received  some  benefit  from  the  city  government, 
and  ought  to  contribute  to  its  support.  In  Kentucky  ^  and  Iowa  * 
decisions  have  been  made  which,  while  affirming  the  same  prin- 
ciple as  the  case  above  cited,  go  still  further,  and  declare  that  it 
is  not  competent  for  the  legislature  to  increase  the  limits  of  a  city, 
in  order  to  iuclnde  therein  fanning  lands,  occupied  by  the  owner 
for  agricoltural  purposes,  and  not  required  for  either  streets  or 
houses,  or  other  purposes  of  a  town,  where  the  purpose  is  merely 
to  increase  the  city  revenue  by  taxation.  The  courts  admit  that 
tiie  extension  of  the  limits  of  a  city  or  town,  so  as  to  include  its 
actual  enlargement,  as  manifested  by  houses  and  population,  is  to 
be  deemed  a  legitimate  exercise  of  the  taxing  power,  but  they 
declare  that  an  indefinite  or  unreasonable  extension,  so  as  to  em- 
brace  lands  or  farms  at  a  distance  from  tlie  local  government, 
does  not  rest  upon  the  same  authority.  And  although  it  may  be 
a  delicate  as  well  as  a  difficult  duty  for  the  judiciary  to  interpose, 
the  court  had  no  doubt  but  strictly  there  are  limits  beyond  which 
the  legislative  discretion  cannot  go.  "  It  ia  not  every  case  of 
injustice  or  oppression  which  may  be  reached ;  and  it  is  not  every 
case  which  will  authorize  a  judicial  tribunal  to  inquire  into  the 
minute  operation  of  laws  imposing  taxes,  or  defining  the  boun- 
daries of  local  jurisdictions.  The  extension  of  the  limits  of  the 
local  authority  may  in  some  cases  be  greater  than  is  necessary  to 
include  the  adjacent  population,  or  territory  laid  ont  into 
city  lots,  without  a  "  case  being  presented  in  which  the  [•501] 
courts  would  be  called  upon  to  apply  a  nice  and  exact 
scrutiny  as  to  its  practical  operation.  It  must  be  a  case  of  fla- 
grant injustice  and  palpable  wrong,  amounting  to  the  taking  of 
private  property  without  such  compensation  in  return  as  the  tax- 
payer is  at  liberty  to  consider  a  Mr  equivalent  for  the  tax."  This 
deoisioD  has  been  subsequently  recc^nized  and  followed  as  au- 
thority, in  the  last-named  State,' 

>  Gtjr  ot Cotioguta  v.  3oDthgBt«,l&B.         ■  Morfotd  n.  Doger,  B  lovft,  82, 
UoDr.491 ;  ATbegii*tD.LoiiiiTiUe,2Bnifa,         '  Luigworthy  s.  Dabuque,  13  Iowa, 
211 ;  Swift  p.  Newptat,  7  Buih,  ST.  86;  Falton  v.  DftTtnpon,  IT  low*,  KM ; 
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The  second  essential  ia  that  there  should  he  unifonnity  in  Uie 
manner  of  theasseBsment,  and  approximate  equality  in  the  amount 
of  exactions  within  the  district ;  ^  and  to  this  end  that  all  the 
objects  of  taxation  within  the  district  should  he  embraced.  The 
correctness  of  this  principle  will  he  conceded,  bnt  whether  in 
practice  it  has  been  applied  or  not,  it  may  not  always  he  easy  to 
determine. 

"  With  the  single  exception  of  specific  taxes,"  says  Chrittianey, 
J.,  in  Woodbridge  v.  Detroit,'  "  the  terms  '  tax '  and  '  assess- 
ment '  both,  I  think,  when  applied  to  property,  and  especially  to 
landa,  always  include  the  idea  of  some  ratio  or  rule  of  apportion- 
ment, BO  that,  of  the  whole  sum  to  be  raised,  the  part  paid  by  one 
piece  of  property  shall  bear  some  known  relation  to,  or  be  affected 
by,  that  paid  by  another.  Thus,  if  one  hundred  dollars  are  to  be 
raised  from  ti-acta  A,  B,  and  C,  the  amount  paid  by  A  will  reduce 
by  so  much  that  to  be  paid  by  B  and  G,  and  so  of  the  others. 
In  the  case  of  specific  taxes,  as  well  as  duties  and  imposts,  thoi^h 
the  amount  paid  by  one  is  not  affected  by  that  paid  by  another, 
yet  there  is  a  known  and  fixed  relation  of  one  to  the  other,  a 
imiform  rate  by  which  it  is  imposed  upon  the  whole  species  or 
class  of  property  or  persons  to  which  the  specific  tax  applies  ;  and 

Buell  B.  Ball,  20  Iowa,  282.    Tlieie  cuei  There   are    dediioni  adrerM  to  these, 

were  died  and  fullowed  In  Bradshaw  n.  See  StilCi  s.  Indianapolii,  6G  iDd.  61S; 

Omaha,  1   Neb.   16.    Thew  eaaea,  how-  Martin  d.  Dix,  62  Mlai.  &S;  a.  c.  24  Am. 

eTcr,  do  not  hold  th«  legialative  act  which  Hep.  681;   Oibonej  d.   Cape  Oirardeau, 

eniargei  the  city  limili  to  be  abeolutelf  68  Mo.  141 ;  Kew  Orleans  v.  Caielear,  -il 

Toid,  bnt  only  hold  that  thej  will  limit  La.  An.  16fl.      Compara  W«ek«  d.   Hit- 

theexerciieofthe  taxing  powerai  nearly  waukee,  10  Wii.  242;  Kelly  e.  Pitlabnrgh, 

a*  practicable  to  the  line  where  the  ex-  86  Penn.  SL  170;    Hewitt'a  Appeal,  88 

teniion  of  the  houndariei  ceaae*  to  be  Penn.  St.  56 ;  Stoner  c.  T\oaroaj,  S8  La. 

beneficial  (o  the  propriaCor  In  a  municlpat  An.   860.     That  the   legiilatare   cannot 

point  of  TJew.     For  thli  pnrpoee   they  annex  to  a  village  territory  not  cont^- 

enter  Into  an  Inquiry  of  fact,  whether  the  noui  for  the  pnrpoae  of  increaiing  iia 

land)  In  question,  in  riew  of  their  relatire  reTcnaes,  see  Smith  v.  Sherry,  fiO  Wla. 

poiltion   to  the  growing  and  Improved  810, 

parts  of  the  town,  and  partaking  mora  or  ■  Where  an  aisesament  Is  to  be  made 
less  of  the  benefits  of  mnniclpal  govern-  by  benefit*,  property  owner*  bare  an  ab- 
ment,  are  proper  subjects  of  municipal  solute  right  to  be  heard,  end  a  law  for 
taxA^on ;  and  if  not,  they  enjoin  the  col-  making  It  without  prorision  for  a  hearing 
lec^on  of  such  taxes.  It  would  seem  a«  Is  void.  Stoart  n.  Palmer,  74  N.  T.  183; 
if  there  must  be  ^reat  practical  dlfflcul-  «.  o.  SO  Am.  Rep.  289;  BaltimoK  p. 
ties  — if  not  some  of  prindple  — in  mak-  Rcbarf,  54  Md.  409;  Daridsoa  d.  Kew 
fng  this  disposition  of  iDch  a  case.  They  Orleans,  B6  U.  S.  97.  See  Waplea,  Pro- 
have  nevertheleis  been  followed  repeat-  ceedingt  In  Rem,  04 ;  ante,  *4S0,  note. 
ediy  in  Iowa.  Pavit  v.  Dubnqne,  20  ■  8  Mich.  274,  801.  Bee  alK>  Chicago 
Iowa,  468 ;  Deeds  v.  Sanbnm.  20  Iowa,  r.  Lamed,  34  HI.  BOS ;  Creole  r.  Chicago, 
419;  Itannt  K.  Eaaffinan,  84  Iowa,  l»i.  S6  III  422. 
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this  IB  SO  of  duties  &nd  imposts,  whether  specific  or  ad  valorem. 
To  compel  individuals  to  contribute  money  or  property  to  the 
use  of  the  public,  without  reference  to  any  common  ratio, 
and  without  requiring  the  sum  *  paid  by  one  piece  or  [*  502] 
kind  of  property,  or  by  one  person,  to  bear  any  relation 
whatever  to  that  paid  by  another,  is,  it  seeros  to  me,  to  lay  & 
forced  contribution,  not  a  tax,  duty,  or  impost,  within  the  sense 
of  these  terms,  as  applied  to  the  exercise  of  powers  by  any  en- 
lightened or  responsible  government." 

In  the  case  of  Knowlton  v.  Supervisors  of  Rock  County,^  an 
important  and  interesting  question  arose,  inTolving  the  very  point 
now  under  discussion.  The  Constitution  of  Wisconsin  provides 
that  "  the  rule  of  taxation  shall  be  uniform,"  which,  if  we  are 
correct  in  what  we  have  already  stated,  is  no  more  than  an  affirm- 
ance of  a  settled  principle  of  constitutional  law.  The  city  of 
Janesville  included  within  its  territorial  limits,  not  only  the  land 
embraced  within  the  recorded  plat  of  the  village  of  Janesville  and 
its  additions,  but  also  a  large  quantity  of  the  adjacent  farming  or 
^ricultuml  lands.  Conceiving  the  owners  of  these  lands  to  be 
greatly  and  unequally  burdened  by  taxation  for  the  support  of 
the  city  government,  the  legislature  passed  an  act  declaring  that 
"  in  no  case  shall  the  real  and  personal  property  within  the  terri- 
torial limits  of  said  city,  and  not  included  within  the  territorial 
limits  of  the  recorded  plat  of  the  village  of  Janesville,  or  of  any 
additions  to  said  village,  which  may  be  used,  occupied,  or  re- 
served for  Bgricaltural  or  horticultural  purposes,  be  subject  to  an 

'  9  Wit.  410.     A  tax  om  of  mach  thi«  dlicritniDitlon  in  tamtioti  between 

noTe  than  ordinuy  fnterett  aod  impor-  the  propertj  of  natural  penaai  and  rail- 

taDce  U  that  of  San  Mateo  Coanty  d.  The  road  corporaiioni  wai  an  unwaTrantabte 

Soathern  Paciflc  B.  R.  Co.,  decided  re-  depnriDre  from  tbe  rule  of  equHlUj  and 

centlj  in  tlie  United  Statei  Circuit  Court  nnlfbmiity  In  ttutatlon ;   that  the  provi- 

br  the  Nintli  Circuit,  Juitice  Field  deliv-  lion  which  ettabliihei  the  diicrlminatioa 

ering  an  elabormte  opinion,  in  the  conctu-  ii  not  due  prnceti  of  law,  and  Is  therefore 

tiona  of  which  Judge  Sawyer  concurred,  oppnted  lo  the  fourteenth  amendment  to 

The  luit  wa«  brought  for  the  recovery  of  the   Conititnlion  of    tlie   United   Staiea 

■  tax  BMeiaed  upon  the  franciiiiea,  road-  which    ii    equally    effectual   10    protect 

way,  road-bed,  raila,  and  rolling-itock  of  kgalnit  an  uuwarranied  exerclie  of  the 

thedefenilanL    By  the  Conjtltullon  o(  the  taxing  power  aa  agalnit  any  otiier  unlaw- 

State  the  real  eilste  of  prlrale  indivld-  ful  deprinitloD  of  property.    It  wa«  alao 

oala  Ii  rained  for  uxatlon,  with  a  deduc-  affirmed  that  tlie  State  hai  no  power  by 

tion  of  all  mongagce  and  other  Uena,  but  Iti  Conitltuiion  or  otlierwin.  to  withdraw 

the  ralnc  of  the  properly  of  railroads  1*  to  corporations  fh>m  the  guirantiet  of  tb* 

be  aaseaied  without  any  anch  deduction.  Pedetal  Conttltntioii. 
It  wat  held  by  thw»  eminent  lodget  tliM 
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ftonu&l  tax  to  defray  the  current  expenses  of  said  city,  exceeding 
one-half  of  one  per  cent,  nor  for  the  repair  and  building  of  roads 
and  bridges,  and  the  support  of  the  poor,  more  than  one-half  as 
much  on  each  dollar's  valuation  shall  be  leried  for  such  puTposes 
as  on  the  property  within  auoh  recorded  plats,  nor  shall  the  same 
be  subject  to  any  tax  for  any  of  the  pnrposea  mentioned  in  §  8  of 
0.  5  of  [the  dty  charter],  nor  shall  the  said  farming  or  gardening 
land  be  subject  to  any  tax,  other  than  before  mentioned,  for  any 
city  purpose  whatsoever."  Under  the  charter  the  property  of  the 
city  was  liable  to  an  annual  tax  of  one  per  centum  to  defray  the 
current  expenses  of  the  city;  and  also  an  additional  tax  of  snch 
sum  as  the  common  council  might  deem  necessary  for  die  repair 
and  building  of  roads  and  bridges,  and  for  the  support  of  the 
poor.  Thus  it  will  be  peroeived  that  the  legislature  within  the 
same  taxing  district,  —  if  the  whole  city  is  to  be  considered  one 
district  only,  —  undertook  to  provide  that  a  portion  of  the  prop- 
erty should  be  taxed  at  one  rate  in  proportion  to  value,  and 
another  portion  at  a  much  lower  rate  ;  while  from  taxation  for 
certain  proper  local  purposes  the  latter  class  was  exempted  alto- 
gether. 
[*503]  *"It  was  contended  in  argument,"  say  the  court, 
"  that  as  those  provisions  fixed  one  uniform  rate  without 
the  recorded  plats,  and  another  within  them,  thus  taxing  all  the 
property  without  alike,  and  all  within  alike,  they  do  not  infringe 
the  constitution.  In  other  words,  that  for  the  purpose  of  taxa- 
tion, the  legislature  bare  the  right  arbitrarily  to  divide  up  and 
classify  the  property  of  the  citizens,  and,  having  done  so,  they  do 
not  violate  the  constitutional  rule  of  uniformity,  provided  all  the 
property  within  a  given  class  is  rated  alike, 

"  The  answer  to  this  argument  is,  that  it  creates  different  rulet 
of  taxation,  to  the  number  of  which  there  is  no  limit,  except  that 
fixed  by  legislative  discretion,  while  the  constitution  establishes 
but  one  fixed,  unbending,  uniform  rule  upon  the  subject.  It  is 
believed  that  if  the  legislature  can,  by  classification,  thus  arbi- 
trarily, and  without  regard  to  value,  discriminate  in  the  same 
municipal  corporation  between  personal  and  real  property  within, 
and  personal  and  real  property  without,  a  recorded  plat,  tliey  can 
also  by  the  same  means  discriminate  between  lands  used  for  one 
purpose  and  those  used  for  another,  such  as  lands  used  for  grow- 
ing wheat  and  those  used  for  growing  corn,  or  any  other  crop ; 
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meadow-lands  and  pasture-lands,  caltiTated  and  Dnoaltivated 
lands  ;  or  they  can  classify  hj  the  description,  such  as  odd-nam- 
bered  lots  and  blocks  and  even-numbered  ones,  or  odd  and  even 
numbered  sections.  Personal  property  can  be  classified  by  its 
character,  nse,  or  description,  or,  as  in  the  present  case,  by  its 
location,  and  thus  the  rules  of  taxation  may  be  multiplied  to  an 
extent  equal  in  number  to  the  dififerent  kinds,  uses,  descriptions, 
and  locations  of  real  and  personal  property.  We  do  not  see  vby 
the  system  may  not  be  carried  further,  and  the  classification  be 
made  by  the  character,  trade,  profession,  or  business  of  the  own- 
ers. For  certainly  this  rule  of  uniformity  can  as  well  be  applied 
to  such  a  classification  as  any  other,  and  thus  the  constitutional 
provision  be  saved  intact.  Such  a  construction  would  make  the 
constitution  operative  only  to  the  extent  of  prohibiting  the  legis- 
Uture  from  discriminating  in  favor  of  particular  individuals,  and 
woold  reduce  the  people,  while  considering  so  grave  and  import- 
ant a  proposition,  to  the  ridiculous  attitude  of  saying  to  the  legis- 
lature, '  You  shall  not  discriminate  between  single  individuals  or 
corporations;  but  you  may  divide  the  citizens  up  into  different 
classes,  as  the  followers  of  different  trades,  professious,  or 
kinds  of  business,  or  as  the  owners  of  *  difTerent  species  [*  504] 
or  descriptions  of  property,  and  legislate  for  one  class, 
and  f^ainst  another,  as  much  as  you  please,  provided  you  serve 
all  of  the  favored  or  unfavored  classes  alike;'  thus  affording  a 
direct  and  solemn  constitational  sanction  to  a  system  of  taxation 
so  manifestly  and  grossly  unjust  that  it  will  not  find  an  apologist 
anywhere,  at  least  outeide  of  those  who  are  the  recipients  of  its 
&V0T.  We  do  not  believe  the  framers  of  that  instrument  intended 
such  a  construction,  and  therefore  cannot  adopt  it."  ^ 

1  Fer  Dixen,  Ch.  J.,  9  Wis.  410,  421.  pared  wftb  tba  Nicbolaon  pavement  *t 
Beiide*  the  other  cuei  referred  to,  tee,  the  eipense  of  the  adjoining  ownen, 
on  tliii  lune  general  tubject,  Lin  Sing  e.  when  the  ownen  of  Ilie  larger  part  ol  the 
Waahbam,  20  Cal.  684;  Bute  e.  Hei^  frontage  ahonld  petition  therefor.  An 
dianta'  Ins.  Co.,  12  La.  Ann.  602;  Adama  amendatory  actauthorlKeditaatoapoTtion 
B.  Somerville,  2  Head,  363;  HcComb  v.  of  a  certain  alreotirithont  inch  a  petition; 
Bell,  2  Minn.  296;  Attomej.Oeneral  c.  ttina  permittfug  a  ipecial  improTement 
Winnebago  Lake  and  Fox  Rlrer  F.  R  on  that  atreet,  at  the  expense  of  the  own- 
Co.,  11  Wia.  86;  Weeki  n.  Milwankee,  10  era  of  adjoining  lota,  on  a  diBerent  prin- 
Vi*.  242;  O'Kane  v.  Treat,  25  111.  657;'  ciple  Ihtm  that  adopted  for  the  citj 
Ffallailelpbia  Aaiociation,  &c.  r.  Wood,  89  generally.  In  Howell  v.  Bristol,  8  Bmh, 
F*nn.  73;  Sacramento  r.  Crocker,  16  CaL  493,  thii  amendment  was  held  incoDSia- 
116.  There  waa  a  proriiion  in  the  cbai^  tent  with  the  fliodamental  prindplei  of 
ttt  ot  Corlogton  thai  a  itnM  ndgbt  b*  taxation,  and  oonaeqnentlj  mU. 
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The  principle  to  be  deduced  from  the  Iowa  and  WiscoDBiQ 
cues,  assoming  that  they  do  not  in  any  degree  conflict,  BeemB  to 
be  this:  The  legislature  cannot  arbitrarily  include  within  the 
limits  of  8  Till^e,  borough,  or  city,  property  and  persons  not 
properly  chargeable  with  its  burdens,  and  for  the  sole  purpose  of 
increasing  the  corporate  revenues  by  the  exaction  of  the  taxes. 
But  whenever  the  corporate  boundaries  are  established,  it  is  to  be 
understood  that  whatever  property  is  included  within  those  limits 
has  been  thus  included  by  the  legislature,  because  it  justly  be- 
longs there,  as  being  within  the  circuit  which  is  benefited  by  the 
local  government,  and  which  ought  consequently  to  contribute  to 
its  burdens.  The  legialatiire  cannot,  therefore,  after  having  al- 
ready, by  including  the  property  within  the  corporation,  declared 
its  opinion  that  such  property  should  contribute  to  the  local  gov- 
ernment, immediately  turn  aboat  and  establish  a  basis  of  taxation 
which  assumes  that  the  property  is  not  in  fact  urban  property  at 
all,  but  is  agricultural  lands,  and  should  be  assessed  accordingly. 
Theruleof  apportionment  must  be  uniform  throughout  the  taxing 
district,  applicable  to  all  alike  ;  but  the  legislature  have  no  power 
to  arrange  the  taxing  districts  arbitrarily,  and  without  reference  to 
the  great  fundamental  principle  of  taxation,  that  the  burden  must 
be  borne  by  those  upon  whom  it  justly  rests.  The  Kentucky  and 
Iowa  decisions  hold  that,  in  a  case  where  they  have  manifestly 
and  uniuistakably  done  so,  the  courts  may  interfere  and  reatraia 
the  impositioD  of  municipal  burdens  on  property  which  does  not 
properly  belong  within  the  municipal  taxing  district  at  all.  It 
must  be  manifest,  however,  that  the  efifect  of  the  decisions  in 
the  States  last  referred  to  is  to  establish  judicially  two  or  more 
districts  vrithin  a  municipality  where  the  legislature  has  established 
one  only;  and  as  this  is  plainly  a  legislative  function,  it  would 
seem  that  the  legislature  must  be  at  least  as  competent  to  establish 
them  directly  as  any  court  can  be  to  do  the  same  thing  indirectly. 
And  in  Missouri,  Kentucky,  and  Fenusylvauia,  no  difficulty  has  been 
found  in  sustaining  legislation  wbich  discriminated  in  taxation  be- 
tween "  rural "  lands  and  others  within  the  same  city.' 
[*  505}  *  This  rule  of  uuifonnity  has  perhaps  been  found  most 
difficult  of  application  in  regard  to  those  cases  of  taxa* 

>  Bendat  i.   8t  LoniB,  19   Mo.  179 ;    And  m  Gillette  ».  Hartfbid,  81  Codb. 
Hendenon  v.  lAmbart.  S  Bnih,  907 ;  S«i^    861. 
liU  I-  PMlitdelphU,  8»  Peas.  St.  SW. 
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tion  which  are  commonly  known  under  the  head  of  BBseBsments, 
and  which  are  made  ei^er  for  local  improvement  and  repair,  or 
to  preTeot  loosl  oausea  resalting  in  the  destrnctioa  of  health 
or  property.  In  those  cases  where  it  has  been  held  that  such  a«- 
MSKneDtB  were  not  covered  by  the  constitutional  provision  that 
taxation  should  be  laid  upon  property  in  proportion  to  value,  it 
has,  nevertheless,  been  decided  that  the  authority  to  make  them 
must  be  referred  to  the  taxing  power,  and  not  to  the  police  power 
of  the  State,  nnder  which  sidewalks  have  sometimes  been  ordered  . 
to  be  constructed.  Apportionment  of  the  burden  was  therefore 
essential,  though  it  need  not  be  made  upon  property  in  proportion 
to  its  valne.  But  the  question  then  arises :  What  shall  be  the 
rule  of  apportionment?  Can  a  street  be  ordered  graded  and 
paved,  and  the  expense  aaeessed  exclusively  upon  the  property 
which,  in  the  opinion  of  the  assessors,  shall  be  peculiarly  bene- 
fited thereby,  in  proportion  to  such  benefit  7  Or  may  a  taxing 
district  be  created  for  the  purpose,  and  the  expense  assessed  in 
proportioD  to  th«  area  of  the  lots  7  Or  may  the  street  be  made  a 
taxing  district,  and  the  cost  levied  in  proportion  to  the  frontage  ? 
Or  may  each  lot-owner  be  required  to  grade  and  pave  in  front  of 
b'is  lot?  These  are  grave  questions,  and  they  have  not  been 
found  of  easy  solution. 

The  case  of  The  People  v.  The  Mayor,  &o.  of  Brooklyn,'  is  a  ' 
leading  case,  holding  that  a  statute  authorizing  a  municipal  coi^ 
poration  to  grade  and  improve  streets,  and  to  assess  the  expense 
among  the  owners  and  occupants  of  lands  benefited  by  the  im- 
provement, in  proportion  to  the  amount  of  such  benefit,  is  a  con- 
stitutional and  valid  law.  The  court  in  that  case  concede  that 
taxation  cannot  be  laid  without  apportionment,  but  hold  that  t^e 
baais  of  apportionment  in  these  oases  is  left  by  the  constitution 
with  the  t^slature.  The  application  of  any  one  rule  or  principle 
of  apportionment  to  all  cases  would  be  manifestly  oppressive  and 
unjust.  Taxation  is  sometimes  regulated  by  one  principle,  and 
sometimes  by  another ;  and  very  often  it  has  been  apportioned 
wiUiout  reference  to  locality,  or  to  the  taxpayer's  ability  to  con- 
tribute, or  to  any  proportion  between  the  burden  and  the  benefit. 
"  The  excise  laws,  and  taxes  on  carriages  and  watches, 
are  among  the  many  examples  of  *  this  description  of  [*606] 
taxation.  Some  taxes  affect  classes  of  inhabitants  only. 
>  4H.T.4ie,42r;nv«niDKMnMewe,SBut>.3N. 
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All  dntieB  on  imported  goods  are  taxes  on  the  claas  of  con- 
anmers.  The  tax  on  one  imported  article  falls  on  a  large  class  of 
consumers,  while  the  tax  on  another  affects  comparatively  a  fev 
individuals.  The  duty  on  one  article  consumed  by  one  class  ot 
inhabitants  is  twenty  per  cent  of  its  value,  while  on  another,  con* 
sumed  by  a  different  class,  it  is  forty  per  cent.  The  duty  on  one 
fore^  eommodi^  is  laid  for  the  purpose  of  revenue  mainly, 
without  reference  to  the  ability  of  its  consumers  to  pay,  as  in  the 
case  of  the  duty  on  salt.  The  duty  on  another  is  laid  for  the 
purpose  of  encour^ing  domestic  manufactures  of  the  same  article, 
thus  compelling  the  consumer  to  pay  a  higher  price  to  one  man 
than  he  could  otherwise  have  bought  the  article  for  from  another. 
These  discriminations  may  be  impolitic,  and  in  some  cases  unjust ; 
but  if  the  power  of  taxation  upon  importations  bad  not  been 
transferred  by  the  people  of  this  State  to  the  federal  government. 
there  could  have  been  no  pretence  for  declaring  them  to  be  nn- 
constitutional  in  State  legislation. 

"  A  property  tax  for  the  general  purposes  of  the  government, 
either  of  the  State  at  lai^  or  of  a  county,  city,  or  other  district, 
is  regarded  as  a  just  and  equitable  tax.  The  reason  is  obvious. 
It  apportions  the  burden  according  to  the  benefit  more  nearly 
tiian  any  other  inflexible  rule  of  general  taxation.  A  rich  man 
derives  more  benefit  &om  taxation,  in  the  protection  and  improve' 
ment  of  his  property,  than  a  poor  man,  and  ought  therefore  to  pay 
more.  But  the  amount  of  each  man's  benefit  in  general  taxation 
cannot  be  ascertained  and  estimated  with  any  degree  of  certainty ; 
and  for  that  reason  a  property  tax  is  adopted,  instead  of  an  esti- 
mate of  benefits.  In  local  taxation,  however,  for  special  pur- 
poses, the  local  benefits  may  in  many  cases  be  seen,  traced,  and 
estimated  to  a  reasonable  certainty.  At  least  this  has  been  sup- 
posed and  assumed  to  be  true  by  the  legislature,  whose  duty  it  is 
to  prescribe  the  rules  on  which  taxation  is  to  be  apportioned,  and 
whose  determination  of  this  matter,  being  within  the  scope  of  ita 
lawful  power,  is  conclusive." 

The  reasoning  of  this  case  has  been  generally  accepted  as  satis- 
factory, and  followed  in  subsequent  cases.* 

1  Scovlller.  CleTeluid,  lOhloStlM;  Kidder,  SO  Ilt.SSl;  Reevea  v.  Treannw 

Hill  r.  Higdon,  6  Ohio  St.  24S ;  Hkrion  v.  ot  Wood  Co.,  8  Ohio  St  333 ;  Gurett  b. 

Epl«r,  6  Ohio  Sl  260;  Malay  v.  Hail-  8lLou1i.26  Mo.  GOS;  UhHg  r.  SL  loaia, 

•tta,  11  Ohio  8(.  636;  City  of  Peoria  v.  44  Mo.  456;  Br«dl«7  v.  HcAtM,  T  Butfa, 
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*  On  the  other  hand,  and  on  the  like  reasoning,  it  haa    [*  507] 
been  held  equally  competent  to  make  the  street  a  taxing 
district,  and  assess  the  expense  of  the  improTement  upon  the  lots 

in  proportion  to  the  frontf^e.'  Here  also  is  apportionment  by  a 

SS7;  a.  a  S  Am.  Rep.  800;  Jodm  d.  B<m-  fectlog  tUl  the  owner*  ftad  M  the  prop- 

ton,  104  Hub.  491 ;  SeHiom  v.  Crunkil-  erty  abutting  on  the  ilreet  alike.    One 

ton,  80  Ohio  St  S49;  State  v.  Fuller,  34  rale  cannot  be  applied  to  one  owner,  and 

N.  J.  227  ;  Halton  r.  Milwaukee,  SI  Wii.  a  diSereot  rule  to  another  owner.    One 

S7iHcMai(ertD.Commonwea]Ih,SWatU,  uould  not  t>e  aaseised  ten  per  cent,  an- 

S98 ;  Allentown  v.  Henry,  75  Penn.  St  404 ;  other  five,  another  three,  and  another  left 

Weberv.  Reinhard,  TSPenn.  St.370;  1.0.  altogether  nnasaeued   because   he  wu 

]IAin.Ilep.T4T;  Livingilonn.  Hew  York,  not  in  fact  benefited.    It  U  manifest  that 

8Wend.85;f  c.  2'JAm.Dece22j  Wright  the  actual  benefits  reiulting  from  the  im- 

V.  Boston,  0  Cd*1i.  S83;  Jones  v.  Boaton,  provement  may  Im  as  variou)  almost  aa 

104  Mass.  461 ;  Nichols  v.  Bridgeport,  2S  the  number  of  the  owners  and  the  use* 

Conn.  1B9;  Cone  d.  Hartford,  2S  Conn,  to  which  the  property  may  be  applied. 

M8 ;  Alexander  c.  Baltimore,  G  Oill,  183 ;  No  geneni  rule,  therefore,  [»nld  be  laid 

Howard  V.  The  Church,  18  Hd.  451;  Hoyt  down  which  would  do  equal  and  exact 

I.  East  Saginaw,  19  Hich.  89;  Sheley  v.  Justice  to  all.    The  legislature  have  not 

Detroit,  45  HIch.  481;  Burnett  v.  Baura'  attempted  lo  rain  a  thing,  but  hare  pre- 

DMDto,  12  Cal.  TO ;  La  Fayette  e.  Fowler,  scribed  two  different  modes  in  wbicli  the 

84  Ind.  140.     The  right  to  asieu  by  bene-  assessment  may  be  made,  and  left  the  ciiy 

fits  has  been  denied  in  South  Carolina.  authoriUes   free   to   adopt   either.     The 

Slate  V.  Charleston,  12  Rich.  702.    The  mode  adopted  by  the  council   becomet 

legislation  in  Ohio  on  the  subject  has  an-  the  statutory  equivalent  for  the  beneflta 

tfaorized  the  cities  and  villages,  in  open-  conferted,  although  in  fact  the  burden 

log  and  improving  streets,  to  usess  the  imposed  may  greatly  preponderate.    Is 

expense  eillier  upon  the  lot*  abutting  on  such  ca«e,  if  uo  fraud  interTene,  and  the 

the  street  in  proportion  to  the  street  front,  assessment  does  not  substantially  exhaust 

or  upon  the  land*  in  proportion  to  their  the  owner's  Intereat  in  the  land,  his  i«ni- 

assessed    talue.    In   a   case   where   the  edy  would  seem  to  be  to  procure,  by  a 

former  mode  was  resorted  to,  and  an  as-  timely  appral  to  the  city  anthoriliet,  a 

sessment  made  upon  property  owned  by  redncliun  of  the  special  assessment,  and 

the  Morthera  Indiana  Railroad  Company  its  imposition,  in  whole  or  in  part,  upon 

for  ita  corporate  purposes,  Feet,  J.,  thus  the  public  at  large."    Northern  Indiana 

states  [and  answers  an  objecUou  to  the  E.  B.  Co.  v.  Connelly,  10  Ohio  St  169, 

nLdity  of  the  tax;  "Bat  It  Is  said  that  166.    And  see  Howell  d.  BHatol,  B  Bush, 

assessments,  aa  distingulBhed  fh)ra  gen-  493.    As  to  reparing,  seeai><ae40S,  note, 

era!  taxation,  real  solely  upon  the  idea  of  In  ordering  a  local  asaesament  the  com- 

sfiiira^tMi;  a  compensation  proportioned  mon  council  may  determine  that  the  bene- 

to  the  special  benefits  derired  ftora  the  fits  to  property  within  the  district  will 

improTement,  and  that,  in  the  case  at  bar,  equal  the  coat  of  the  improrement    Cook 

the  railroad  company  Is  not,  and  in  the  h.  Slocum,  27  Minn.  609.     But  a  wholly 

namre  of  tidnga  cannot  be,  in  any  degree  arbitrary  apportionment  that  could  not 

benefited   by   the    improvement    It   Is  possibly  be  Just  would  be  Toid.    Thomaa 

quite  trtM  that  the  right  to  impose  such  v.  Gain,  36  Mich.  156. 

special  Uxes  is  based  upon  a  presumed  '  William*  v.  Detroit,  2  Mich.  680; 

equiralent ;  but  it  by  no  means  follows  Northern  Indiana  R.  R.  Co.  v.  Connelly, 

that  there  must  be  In  fact  such  full  equiv-  10  Ohio  St.  160 ;   Lumsden  n.  Cross,  10 

Blent  in  erery  inatance,  or  that  lu  ab-  Wis.  282.    And  see  St  Joseph  v.  O'Don- 

leoee  will  render  the  assesameiit  inralid.  i^hna,  81   Mo.  346;  Burnett  s.   Sacra- 

The  rule  of  apportionment,  whether  by  mento,  12  CaL  76;  ScovUte  v.  CleTeland, 

the  front  foot  or  a  percentage  upcn  the  1  Ohio  St.  120;   Hill  v.  Higdon,  6  Ohio 

MaeMed  Taluatton  must  be  nifarm,  af-  8t243i  Ernst  >.  KuDkIa,«  Ohio  St  tOO; 
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role  which  approzimatee  to  what  is  just,  but  whioh,  like  an;  other 
rule  that  can  be  applied,  is  only  an  approximation  to  ahsolute 
equality.  Bat  i^  io  the  opinion  of  the  l^;ialature,  it  is  the 
proper  rule  to  apply  to  any  particular  case,  tha  courts  miut 

enforce  it. 
[•  508]  *  But  a  very  different  case  a  presented  when  the  legis- 
lature undertakes  to  proTide  that  each  lot  upon  a  street 
shall  pay  the  whole  expense  of  grading  and  paving  the  street  along 
its  front.  For  wliile  in  such  a  cose  there  would  be  something 
having  the  outward  appearance  of  apportionment,  it  requires  but 
slight  examination  to  diaoover  that  it  is  a  deceptive  semblance 
only,  and  that  the  measure  of  equality  which  the  conatitntion 
requires  is  entirely  wanting.  If  every  lot-owner  is  compelled  to 
oonstruct  the  street  in  front  of  his  lot,  his  tax  is  neither  increased 
nor  dimiuished  by  the  assessment  upon  his  neighbors ;  nothing  is 
divided  or  apportioned  between  him  and  them ;  and  each  particu- 
lar lot  Is  in  fact  arbitrarily  made  a  taxing  district,  and  charged 
with  the  whole  expenditure  therein,  and  thus  apportionment 
avoided.  If  the  tax  were  for  grading  the  street  simply,  those 
lots  which  were  already  at  the  established  grade  would  escape 
altogether,  while  those  on  either  side,  which  chanced  to  be  above 
and  below,  must  bear  the  whole  burden,  though  no  more  bene- 
fited by  the  improvement  than  the  others.'    It  is  evident,  there- 

HiDM  p.  LeKTenworth,  S  Kbd.  186;  lbg«e  It  li  denied  thmt  thii  principle  cau  be  ap- 
)>.  CommoDwealCb,  IS  FeDO.  St  3G8 ;  plied  U>  tUe  country  and  to  inning  lands. 
Wnj  V.  FitUburg,  48  Fenn.  SL  366;  Agmae,  J.,  m;*;  "To  apply  It  to  tbe 
Palmci  V.  Stmnph,  30  Ind.  B29 ;  White  country,  or  to  farm  lands,  would  lead  lo 
V.  People.  01  111.  VOL  In  Hammett  v.  tnoh  inequalitjand  iiyuaCiceaatodepriTa 
Philadelphia,  Sfi  PeoD.  St  148,  a.  o.  8  It  of  all  wDndneia  aa  a  role,  or  a»  a  nib- 
Am.  Bep.  61&,  while  the  cate*  here  cited  atitnte  for  a  fiur  and  impartial  ralualiaa 
an  approTed,  it  ia  denied  that  a  itreet  al-  al  beneflu  in  paivoanve  of  Uw ;  m  that 
ready  laid  ont  and  ia  good  coodittoa  ean  at  tbe  rery  flnt  bluih  eTery  one  would 
ha  laken  and  iraproTed  for  a  public  drive  pronounce  it  palpably  unreaionable  and 
or  carriago-way  at  the  expenae  of  the  ad-  uujuit"  The  able  opinion  in  thii  caaa 
jaoent  owner);  thii  not  being  an  improve-  i*  a  very  laliilaclory  and  very  thoroo^ 
ment  l<>r  loml  but  fbr  gMieral  purpoaaa.  eumination  of  the  piindfdea  on  which 
Compare  Washington  Avenne,  60  Penn,  local  aHeMmenla  are  lupporled-  The 
St.  362;  B.  o.  6  Am.  Rep.  260;  Alien  i>,  caaei  i^  Seely  v.  PilUbarg,  82  Venn.  St 
Drew,  44  Tt.  174  (caM  of  water^ranta) ;  SOO;  Craig  v.  PhiladBlphia,  80  Penn.  St 
Willard  v.  Freibury,  14  WalL  67%;  Hoyt  366  and  Fhiladcdphia  v.  Rule,  03  Penn. 
c.  Eaat  Saginaw,  lOMicb. 89;  a.a.2  Am.  8t  16,  are  in  principle  limtlar.  Tberule 
Rep.  76;  La  Fayette  v.  fowler,  84  Ind.  of  aiaeumenl  by  fhntage  ii  not  lano- 
140 ;  Chamban  d.  Satterlee,  40  Cal.  497  j  tloned  In  Arkaniae :  Peay  n.  Little  Rock. 
Bradlee  v.  HcAtee,  7  Bull,  667 ;  a.  o.  8  82  Ark.  31 ;  nor  in  Tenneaiee:  McBean 
Am.  Rep.  809.  In  WathingtOD  ATenna,  v.  Chandler,  9  Ueiik.  849. 
WPenn.  St  863;  a.  a  8  An.  Bep.  266,        >  In  taot,  tola  above  and  b«low  an  «•- 
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fore,  that  a  lav  for  making  asBfissmeDts  on  iha  basis  conld  not 
have  in  view  such  distribation  of  burdens  in  proportion  to  bene- 
fits as  ought  to  be  a  cardinal  idea  in  every  tax  lav.'  It  would  be 
nakedly  an  arbitrary  command  of  the  lav  to  each  lot-owner  to 
constract  the  street  in  front  of  his  lot  at  his  own  expense,  accord- 
ing to  a  prescribed  standard ;  and  a  power  to  issue  such  com- 
mand conld  never  be  exercised  by  a  constitutional  government, 
anless  ve  are  at  liberty  to  treat  it  as  a  police  regulation,  and 
place  the  duty  to  make  the  streets  upon  the  same  footing  as  that 
to  keep  the  sidewalks  free  from  obstruction  and  fit  for  passage. 
But  any  such  idea  is  clearly  inadmissible.' 

tebliihed  gnde  are  uullj  \em  beneflted  ble.    In  front  at  another  lot  of  em 

bj  Ui«  grading  (haa  the  othen ;  becaiue  much  greater  Talne,  the  ezpeiue  it  cooi- 

(he  improrement  lubjectt  tbem  U>  oew  pwatiTelj  alight.    Tlieae  loeqaalltiei  ara 

bnrdeoi,  hi  order  to  bring  tfae  genend  obviou* ;  and  I  bsre  alwaj*  tbonght  that 

■ortace  to  tbe  grade  of  the  itreet,  which  the   i^inciple  of  mcb   auEumeDts  waa 

(he  otheti  enape.  radically  wrong.    The;  hare  been  rery 

>  The  caM  of  WarrMi  v.  Beole;,  81  ezteniiTel;  ditcoteed,  and  (lulained  upon 

Iowa,  SI,  i*  oppoied  to  the  reaaoning  of  the  ground  that  the  lot  ihould  paj  be- 

Ui«  teat ;  bat  Ibe  learned  Judge  who  de-  caiue  it  receivea  the  beneflL    Bat  if  Lbi« 

liTera  tbe  opioian  ooacedea  that  he  ii  un-  be  tme,  that  tbe  iraproTementB  in  front 

able  10  (apport  h  ii  concluaiona  on  the  of  a  lot  are  made  for  the  benefit  of  the  lot 

anthoritiea  within  hi*  leach.  onl;,  then  tlie  right  of  the  pablic  to  tax 

*  See  City  of  Lesingtoo  >.  HcQaillan'i  the  owner  at  all  for  that  purpoae  faili ; 

Bein,  6  Dana,  G13,  and  opinion*  of  Caa^  became  the  pubho  hai  no  right  to  tax  the 

Ul  and  Chrutiaao/,  JJ.,  in  Woodbridge  v.  dtizen  U)  ta»ks  him  build  improTemenle 

Detroit,  6  Hicb.  274.     The  caae  of  Weeki  for  hit  own  beneflt  merelf.    It  mnat  be 

■.  Milwaakee,  10  Wia.  268,  leemi  to  be  for  a  public  pnrpoee ;  and  it  being  ohca 

«Mlra.    We  quote  from  theopiniouof  tbe  eitabllihedthattheconitructlouofitreeta 

conn  bj  Ptimt,  J.    After  itating  tbe  nile  Ii  a  public  jmrpoie  that  will  jutCifj  taxa- 

that  mnifonnitr  in  taxation  impliei  equal-  tlon,  I  think  it  followi,  it  tbe  matter  ii  to 

bj  fn   the  burden,  he   proceed! :   "Tbe  be  lettled  on  principle,  that  the  tazatioo 

'prittdple  upon  which  theee  aaaeaement*  iliould  be  equal  and  uniform,  and  that  to 

Mat  ii  clearly  deitructire  of  thi>  equalitj.  make  It  to  the  whole  taxable  proper^  of 

It  Ttquirti  eTNy  lot-owner  to  bnild  what-  the  political  diviaion  in  which  theimproT*- 

**eT  improTomenta  the   public  maj  re-  mentii  made  ihould  be  taxed  bj  a  uniform 

quire  on  the  ttreet  in  front  of  hi*  lot,  rule  for  the  purpoae  of  ili  couitructlon. 
without  reference  to  inequalitie*  in  the         "  But  in  luataining  theie  aaMwmenta 

nine  of  tlie  loti,  in  the  expense  of  con-  when  private  propert;  was  wanted  for  a 

ttnictingIheiniproTementB,ortotheque*-  ttreet,  it  liai  been  laid  the  State  could 

tion  whether  the  lot  it  iiuored  or  bene-  take  it,  becaate  the  uie  of  a  ttreet  wa* 

flted  bj  tbeir  conitruoilon.    Comer  Iota  a  pnblio  nt« ;  in  otder  to  Juatifj-  a  reiort 

are  required  to  conitruct  and  keep  in  re-  to  tbe  power  of  taxation,  it  it  taid  the 

pair  three  timet  at  nuah  at  other  Iota ;  building  of  a  ttreeC  it  a  public  purpote. 

and  yet  it  ii  well  known  that  the  d'ltkr-  But  then,  having  got  the  land  to  build  11 

ence  in  valoa  bean  no  proportion  to  thit  on,  and  the  power  to  tax  by  holding  it  a 

diflerenoe  in  burden.     In  front  of  one  lot  public  pnrpoie,  thej  immediately  aban- 

tbe  expente  of  building  the  itreet  may  don  that  idea,  and  My  that  it  t>  a  prir&te 

exceed  the  value  of  the  lot;  and  itt  eon-  benefit,  and  make  tbe  owner  of  the  lot 

ttruction  may  impoie  on  the  owner  addi-  build  the  whole  of  it.    I  think  thit  it  the 

tiotal  expente,  to  render  hi*  lot  tooetti-  *«im  in  priBciple  m  it  would  be  to  tay 
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[*  509]        *  In  man;  other  cases,  besides  the  construction,  im- 
provement, and  repair  of  streetd,  may  special  taxing 

that  the  towD  in  vhluh  the  county  Mat  Chief  Jtudce  Raimey  on  the  qnetUoD  I 

it  loatad  abonld  build  tlie  eoaaij  build-  think  it  impoMible  to  aiuwer." 

ingi,  or  thmt  llie  county  where  the  c*pic«l  If  the  Sute  of  Witconiin  had  anj  eet- 

la  (hould  conitruct  the  public  edifloei  ol  tied  and  Icnovn  practiu!,  designated  at 

the  Stale,  apon  the  ground  tliat,  b;  behig  aMeMincnu,  under  which  each  lot  owner 

kicated   nearer,  the;  derived  a  greater  waa  compelled  to  conitruct  the  icteet*  in 

beueSt   tlian  othen.       If  the    queition,  front  of  hii  lot,  then  the  constitution  aa 

therefore,  wa»,  wlielher  (he  ijitem  of  aa-  ({uoted  maj  well  be  held  to  recognise 

■eumenl  could  be  anitalned  upon  prin-  tncfa  pncticc.    In  thia  view,  however,  it 

dple,  I  iboold    have    no    beiilatios   in  ii  Kill  difflcolt  to  discover  any  "Teitrio- 

dedding  it   in    the    negatiTe.      1    Iblly  Uon"  in  a  law  which  perpetuate!  the  ai> 

agree  with  the    reasoning    at   tba    So-  bitisry  and  onjost  ctistom,  and  which  stiH 

preme  Court  ot  Louisiana  in  tbe  caM  permiU  the  wbole  expense  of  making  the 

of  Municipalitj  No.  2  b.  WMte,   9  Ia.  street  io  Iront  of  each  lot  to  be  imposed 

Ann.  447,  upon  tliis  point.  npon  it.    The  only  restriction  which  tlie 

"  But  the  question  is  not  whether  thit  law  Irapoeea  la,  that  its  terms  exclude 
system  is  eatablisbed  npon  sonnil  prin-  unilbnnity,  equality,  and  jostica,  whicdi 
dples,  but  whether  the  legislature  ha*  surely  could  not  be  the  restriction  tlie 
power,  under  the  constitution,  to  eitab-  constitution  designed.  Certainly  the 
liih  such  a  system.  As  already  stated,  learned  judge  shows  *ery  clearly  that 
if  tlie  proriilon  requiring  the  rule  of  such  a  law  is  nnwarranled  aa  a  legitl- 
taiation  to  be  nnifoim  was  the  only  one  mate  exercise  of  the  taxing  power ;  and 
bearing  upon  the  question,  I  should  an-  as  it  cannot  be  warranted  under  any  otl>er 
swer  this  also  in  the  negaiive.  Bat  tbet«  power  known  to  conititulional  gOTcm- 
is  another  provision  which  seetns  to  me  meut,  the  autherity  to  adopt  it  thonld 
so  important,  that  it  has  changed  tlie  n-  not  be  found  in  douhtftil  words.  The 
suit  to  which  I  should  otherwise  have  ar-  case  of  HUl  v,  Higdon,  referred  to,  is  dif- 
rlvcd.  That  proviaion  ii  j  S  of  art.  11,  (erent.  There  the  expense  of  improving 
and  is  as  follows :  '  It  shall  be  the  duly  of  the  street  was  assessed  upon  the  property 
the  legislature,  and  they  are  hereby  em-  abntting  on  the  stRct,  in  proportion  to 
powered,  to  provide  for  the  o^anizatlon  the  foot  front.  The  decision  thero  was, 
of  cities  and  incorporated  Tillages,  and  that  the  constitutional  provision  tttat 
to  restrict  their  power  of  taxation,  osseis-  "  laws  shall  be  passed  taxing  by  a  imi- 
inai(,borrowingnioDey,contractlngdebts,  tbrm  mle  all  moneys,  &c.,  and  also  all 
and  loaning  their  credit,  so  as  to  prevent  real  and  penooal  property,  according  to' 
abuses  in  awessmenis  and  taxation,  and  It*  true  value  in  money,"  had  im  refer- 
in  contracting  debts  by  such  municipal  ence  to  these  local  assessments,  which 
corporations.'  might  still  be  made,  as  they  were  befiirtt 

"  It  cannot  well  be  denied  that  if  the  the  coostitntion  was  adopted,  with  refoi- 
word  '  asseiatnent,'  as  used  in  this  seo-  ence  to  tlie  benefits  confenvd.  The  case, 
tion,  had  refbrence  to  this  esCabliibed  sys-  therefore,  showed  a  rule  of  apporUonmenl 
tern  of  ipecial  taxation  fbr  municipal  im-  which  was  made  applicable  throughont 
provements,  that  then  it  Is  a  clear  recog-  the  taxing  district,  to  wit,  along  the  street 
nition  of  the  existence  and  legality  of  the  so  &r  as  the  improvement  extended.  The 
power  "  And  the  court,  having  reached  case  of  Slate  c.  City  of  Portage,  IS  Wk. 
the  conclusion  that  the  word  did  have  662,  holds  that  a  law  authoriting  the  ex- 
reference  to  such  an  established  system,  pense  of  an  Improvement  to  be  assessed 
sustained  the  assessment,  adding:  "The  upon  the  abutting  lots,  tn  proportion  to 
same  effect  was  given  to  the  same  clause  their  fWint  or  siie,  would  not  Justify  and 
In  the  Constitution  of  Ohio,  by  the  Su-  sustain  city  action  which  required  the 
preme  Court  of  that  Stale,  in  a  recent  owner  of  each  lot  to  bear  the  ezpoise 
decision  in  the  case  ot  Hill  s.  Higdon,  6  of  the  improvement  in  front  of  it. 
Ohio,  M.  s.  24S.     And  the  reasooiiig  U  It  Itas  been  often  contended  that  taza- 
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districtB  be  created,  with  a  *  view  to  local  improve-  [•  510] 
meota.  The  eases  of  drains  to  relieve  swamps,  marshes, 
and  other  low  lands  of  their  stt^oant  water,  and  of  levees  to 
prevent  lands  being  overflowed  by  rivers,  will  at  once  suggest 
themselves.  In  providing  for  such  cases,  however,  the  legisla- 
ture exercises  another  power  besides  the  power  of  taxation.  On 
the  theory  that  the  drainage  is  for  the  sole  purpose  of  benefit- 
ing the  lands  of  individuals,  it  might  be  difficult  to  defend  such 
legislation.  But  if  the  st^nant  water  causes  or  threatens  disease, 
it  may  be  a  nuisance,  which,  under  ito  power  of  police,  the  State 
would  have  authority  to  abate.  The  laws  for  this  purpose,  so 
&r  as  they  have  fallen  under  our  observation,  have  proceeded 
upon  this  theory.  Nevertheless,  when  the  State  incurs 
'expense  in  the  exercise  of  its  police  power  for  this  ^*  511] 
purpose,  it  may  be  proper  to  assess  that  expense  upon 
the  portion  of  the  community  specially  and  peculiarly  .benefited. 
The  assessment  is  usually  made  with  reference  to  the  benefit  to 
property  ;  and  it  is  difficult  to  frame  or  to  conceive  of  any  other 
rule  of  apportionment  that  would  operate  so  justly  and  so  equally 
in  these  cases.  There  may  be  difficulty  in  the  detail ;  difficulty  in 
securing  just  and  impartial  assessments  ;  but  the  principle  of  such 
a  law  would  not  depend  for  its  soundness  upon  such  con^dera- 
tiona.' 

lion  by  frODtage  wm  in  effect  &  taking  of  Mined  upon  analogom  principles.  [dliDg 
property  for  tbe  public  use,  but  Itie  courti  People  v.  Mayor,  &c.  of  Brooklyn,  4  N.  Y. 
hare  held  otherwiie.  People  v.  Mayor,  llO;  Tlioma«B.Lel&ni],  2i  Wend.  65  ;  aod 
Ac.  of  Brooklyn,  4  N.  Y.  41S;  Allea  v.  LiTingiton  e.  Mayor,  &c  of  New  York,  8 
Drew,  44  Vc  174 1  Warren  v.  Henley,  3t  Wend.  S5;  a.  c.  22  Am.  Dec.  622.]  But 
Iow>,  SI ;  Waihington  Avenue,  69  Penn.  if  the  object  wbi  merely  to  improve  the 
St  862;  s.  c.  8  Am.  Bep.  255;  White  v.  property  of  iDdividual*.  I  thick  the  iUt 
People,  91  III.  S04.  nte  woald  be  roid,  although  it  provided 
1  8«e  Reevei  v.  TreMurer  of  Wood  for  compeniation.  The  water  privilegei 
Co.,  8  Ohio  St.  338 ;  Seiiioni  d.  Cruuk-  on  Indian  Hirer  cannot  be  taken  or  af- 
linton,  20  Ohio  St,  849 ;  French  i>.  Kirk-  fected  in  any  way  tolely  for  the  private 
UDd,  1  Paige,  117;  Fbillipi  v.  Wiokham,  I  advantage  of  otben,  however  numerona 
Paige,  690;  Andenon  v.  Eema  Co.,  14  the  bcneSciariea.  Several  atatutei  have 
Ind.  199 ;  O'Beiley  v.  Eankakee  Co.,  S2  been  pasaed  for  draining  Rwampa,  but  it 
Ind  103 ;  Draining  Co.  Caae,  11  La.  Ann.  leemi  to  me  that  the  principle  above  ail- 
S38 ;  Uagar  v.  Supervison  of  Yolo,  47  vanced  re*M  npon  natural  and  conatlta- 
Cal.  2-.^ ;  Davidaou  v.  New  OricanB,  96  tiona!  law.  The  profeased  object  of  thii 
U.S. 97.  In  Woodrufl  u.  FUlier,  IT  Barb,  itatnte  ia  to  promote  public  health.  And 
224,  Sand,  J.,  apealung  of  one  of  theae  one  queatiuo  that  ariaea  ia,  whether  the 
drainage  lawi,  aayi:  "If  tlie  object  to  ownen  of  large  tracta  of  land  in  a  atale 
be  accompliihed  fay  lliia  atatule  may  of  nature  can  be  taxed  to  pay  the  ex- 
be  conaidered  a  public  improvement,  the  peoae  of  draining  tbem,  by  dettroying 
power  of  taxation  leemalo  bare  been  aua-  the  dama,  fto.,  of  other  peraoiu  away 
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Severs  in  cities  nod  populom  districto  are  a  necessi^,  not  only 
that  the  streets  may  he  kept  olean  and  in  repair,  hut  to  prevent 
the  premises  of  individuals  from  becoming  nuisances.  The  ex- 
pense of  these  is  variously  assessed.  It  may  unquestionably  he 
mode  by  benefits  and  hy  frontage  under  proper  legislation.' 
[*  512}  *  In  certain  classes  of  cases,  it  has  been  customary  to 
call  upon  the  citizen  to  appear  in  peiBOn  and  perform  ser- 
vice for  the  State,  in  the  nature  of  poUce  duties.  The  burden  of 
improving  and  repairing  the  common  highways  of  the  country, 

from  the  drowned  land*,  and  for  the  pur-  ment  aJFordi  to  hi«  penon  and  property, 
pose*  of  public  health.  ThU  Uw  propoaei  the  mtva*  of  enjoying  hU  poenMinri, 
to  destroy  the  water  power  of  certain  per-  and  their  enhanced  capacity  to  eootrib- 
•oni  againit  their  will,  to  drain  the  land*  Dte  to  fau  comfort  and  gratification,  which 
ofotbera,  alio,  for  all  that  appear*,  BgainiC  oonstitute  their  *>lue." 
their  will ;  and  all  at  the  ezpente  of  the  It  ha*  been  held  Incompetent,  howerer, 
tatter,  for  till*  public  good.  IF  this  taza-  for  a  city  which  hai  itaelf  created  a  nid- 
tion  ii  illegal,  no  modeof  compeniation  it  aaoce  on  the  property  of  adtiteo,  to  tax 
provided,  and  all  i*  illetcal."  "  The  own-  him  for  the  ezpenae  of  remoring  or  abat- 
ers of  theae  land*  could  not  be  conricted  ing  it.  Weeks  d.  Milwaukee,  10  Win,  268. 
of  maintaining  a  public  nalsance  becauae  In  Egyptian  Leree  Ca  v.  Hardin,  S7 
tbey  did  not  drain  them ;  even  though  Ho.  4S6,  it  waa  beU  that  a  special  ttttm- 
they  were  the  owner*  of  the  land*  npon  ment  for  the  purpoae  of  reclaiming  a  dis- 
which  the  obstructioo*  are  aituated.  It  trict  from  Inundation  might  properly  be 
doe*  not  appear  by  the  act  or  the  com-  laid  upon  land  in  proportion  to  iia  area, 
plaint  that  tlie  ilcknesi  to  be  prerenied  and  that  the  ccaiititutional  prorision  that 
preTsils  among  inhabitants  on  the  wet  taxation  ihould  be  levied  on  property  in 
lands,. nor  whether  these  land*  will  be  proportion  to  ila  Taluaiion  did  not  pre- 
benefited  or  injured  hy  draining;  and  elude  tbi* mode  ot  asiessment  Tbeiame 
certainly,  tmlea*  they  will  be  benefited,  It  ruling  waa  made  in  Louisiana  cases, 
would  seem  to  be  partial  legislation  to  tax  Crowley  d.  Copley,  S  1a.  Ann.  SSO;  Teat- 
a  certain  tract  of  land,  for  the  expense  of  man  v.  Crandall,  II  La.  Ann.  220;  Wal- 
doingtoitwbat  didnatlinpro*elt,merely  lace  c.  Shelton,  14  La.  Ann.  498;  Bishop 
becauae,  in  a  *late  of  nature,  it  may  b«  v.  Harks,  16  L«.  Ann.  147 ;  Richardson  v. 
productive  of  aickueat.  Street  a*«e*a-  Morgan,  16  La.  Ann.  429.  AndieeMcGe- 
ment*  are  put  upon  the  ground  that  the  bee  v.  Matbis,  21  Ark.  40 ;  Jones  v.  Bo*. 
land  asiexed  i*  improved,  and  Its  value  ton,  104  Mass.  4S1 ;  Daily  v.  Swope,  47 
greatlyenhanced."  Theremarksof Gtmn,  His*.  867;  Alcorn  v.  Hamer,  38  ftOaa, 
J.,  in  William*  n.  Mayor,  Ac.  of  Detroit,  662  i  Bora  v.  Philllpa  Co.,  4  DiU.  S10. 
2  Mich.  HO,  66T,  may  be  here  quoted :  ■  In  England  it  1*  made  by  beneflt*. 
"  Eveiy  species  of  taxation,  in  every  In  thia  countiy  diflerent  metboda  an 
mode,  ia  In  theory  and  principle  based  adopted.  See  Wright  a.  Bostm,  9  Cush. 
upon  an  Idea  of  compeniation,  benefit,  283;  Cone  d.  Hartford,  SS  Conn.  SOS ;  St. 
or  advantage  to  the  peraon  or  property  Louis  v,  Oelar*,  SS  tlo.  46S ;  Stroud  v, 
taxed,  either  directly  or  IndirecUy.  If  FbUadelphla,  61  Pmn.  St.  266;  Philadel- 
tbe  lax  I*  levied  for  the  aupport  of  the  phia  v.  Tryon,  86  Penn.  SL  401  ;  Wanicr 
government  and  general  police  of  the  p.  Grand  Haven,  90  Hich.  24.  It  would 
State,  for  the  edncation  and  moral  in-  not  be  competent,  however,  to  make  the 
struction  of  the  cittiens,  or  the  constmo-  aasessment  for  a  city  sewer  by  the  area 
tion  of  work*  of  internal  improvement,  npon  both  In  and  out  lot*,  as  this,  &xim 
he  is  supposed  to  receive  a  just  compen-  the  nature  of  the  case,  could  not  possibly 
aation  in  tlie  Mcarity  which  the  goverD-  be  equal.    Tboma*  c.  Gain,  S6  Mich.  166. 
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except  in  th«  urban  districts,  is  genemlly  laid  upon  the  people  in 
the  form  of  an  assessment  of  labor.  The  assessment  may  be 
upon  each  citizen,  in  proportion  to  his  property ;  or,  in  addition 
to  the  property  assessment,  there  may  be  one  also  by  the  poll. 
But  though  the  public  burden  assumes  the  form  of  labor,  it  is 
BttU  taxation,  and  must  therefore  be  levied  on  some  principle  of 
uniformity.  But  it  is  a  peculiar  species  of  taxation ;  and  the 
general  terms  *'  tax  "  or  "  taxation,"  as  employed  in  the  State  con- 
stitutions, would  not  generally  be  understood  to  include  it.  It  has 
been  decided  that  the  clause  in  the  Constitution  of  Illinois,  that 
"  the  mode  of  levying  a  tax  shall  be  by  valuation,  so  that  every 
person  shall  pay  a  tax  in  proportion  to  the  value  of  the  property  he 
or  she  has  in  his  or  her  possession,*' did  not  prevent  the  levy  of  poll- 
taxes  in  highway  labor.  "  The  framers  of  the  eonstitutioo  intended 
to  direct  a  uniform  mode  of  taxation  on  property,  and  not  to 
prohibit  any  other  species  of  taxation,  bat  to  leave  the  legisla- 
ture the  power  to  impose  such  other  taxes  as  would  be  consonant 
to  public  justice,  and  as  the  ciroumstancea  of  the  country  might 
require.  They  probably  intended  to  prevent  the  imposition  of 
an  arbitrary  tax  on  property,  according  to  kind  and  quantity,  and 
without  reference  to  value.  The  inequality  of  that  mode  of  taxa- 
tion was  the  object  to  be  avoided.  We  cannot  believe  they  in- 
tended that  all  the  public  burdens  should  be  borne  by  those  hav- 
ing property  in  possession,  wholly  exempting  the  rest  of 
the  community,  who, by  the  'same  constitution,  were  [*  518] 
made  secure  in  the  exercise  of  the  rights  of  suffrage,  and 
all  the  immunities  of  the  citizen."  '  And  in  another  case,  where 
an  assessment  of  highway  labor  is  compared  with  one  upon  adja- 
cent property  for  widening  a  street,  —  which  had  been  held  not 
to  be  taxation,  as  that  term  was  understood  in  the  constitution, — 
it  is  said :  *'  An  assessment  of  labor  for  the  repair  of  roads  and 
streets  is  less  like  a  tax  than  is  such  an  assessment.  The  former 
is  Dot  based  upon,  nor  has  it  any  reference  to,  property  or  values 
owned  by  the  person  of  whom  it  is  required,  whilst  the  latter  is 
based  alone  upon  the  property  designated  by  the  law  imposing  it. 
Nor  is  an  assessment  a  capitation  tax,  as  that  is  a  sum  of  money 
levied  upon  each  poll.  This  rate,  on  the  contrary,  is  a  requisi- 
tion for  so  many  days'  labor,  which  may  be  commuted  in  money. 

>  B*«rer  r.  City  of  Alton,  4  UL  UT,    nU  c.  Btambrd,  6  JohtiB.M  ;  Dnlnlni 
lUi  Sute<>.H*Ufkz,4Det.Sl&;  Aine-    Ca  Cm«,  U  La.  Add.  S3B,  873. 
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No  doubt,  the  nnmber  of  days  levied,  and  the  sum  which  may 
be  received  by  commutation,  must  be  uniform  within  the  limits 
of  the  district  or  body  imposing  the  same.  This  requisition  for 
labor  to  repair  roads  is  not  a  tax,  and  hence  this  exemption  is  not 
repugnant  to  the  constitution."  ^ 

It  will  be  apparent  from  what  has  already  been  said,  that  it  is 
not  essential  to  the  validity  of  taxation,  that  it  be  levied  accord- 
ing to  rules  of  abstract  justice.'  It  is  only  essential  that  the 
legislature  keep  within  its  proper  sphere  of  action,  and  not  im- 
pose burdens  under  the  name  of  taxation  which  ore  not  taxes  in 
fact;  and  its  decision  as  to  what  is  proper,  just,  and  politic,  must 
then  be  final  and  conclusive.  Absolute  equality  and  strict  jus- 
tice are  unattainable  in  tax  proceedings.  The  legislature  must 
be  left  to  decide  for  itself  how  nearly  it  is  possible  to  approxi- 
mate 80  desirable  a  result.  It  must  happen  under  any  tax  law 
that  some  property  will  be  taxed  twice,  wliile  other  property  will 
escape  taxation  altogether.'  Instances  will  also  occur  where  per- 
sons will  be  taxed  as  owners  of  property  which  has  ceased  to 
exist.  Any  system  adopted  for  taking  valuations  of  property 
must  fix  upon  a  certain  time  for  that  purpose,  and  a  party  becomes 
liable  to  be  taxed  upon  what  he  pmsesses  at  the  time  the  valuing 
o£Scer  calls  upon  him.  Yet  changes  of  pi-operty  from  person  to 
person  are  occurring  while  the  valuation  is  going  on,  and  the  same 
parcel  of  property  may  be  found  by  the  assessor  in  the  hands 
of  two  different  persons,  and  be  twice  assessed,  while  another 
parcel  in  the  transfer  from  hand  to  hand  fails  to  be  assessed 
at  all.     So  the  man  who  owns  property  when  the  assessment  is 

1  Townof  PlekMntv.  Ko(t,29Il].190,        ■  Dopliccte  texationmiutoccasiowdly 

494.  ta-te  place,  howeTer  careful);  the   law 

'  Prellaen  t>.  Mahin,  21  L>.  Ann.  70;  maj  hiTe  been  framed  to  sToid  It.    A 

People  ti.  Whyler,  41  Cal.  8G1 ;  Warren  tax  cannot  be  set  a*id»  on   that  groond 

E.  Eenle}',  31  lawa,  31.     In  thii  lut  caie,  merely.    Augusta  Bank  v.  Aufnuta,  8S 

Btck,  J.,  criticitei  the  poaition  taken  ante,  He.  S6G.    It  i«  cuitomarj  to  ox  corpora- 

Pp.'EOTi'MS,  that  tliecMtof  alocalim-  tioua  on  their  capital  itock,  or  on  their 

proTemeut  cannot   be    Impoaed  on  the  property,  and   at«o   the    corporaton  on 

adjoining  pretoiiet  irreipectire  o(    any  their  aliares;  sod  thit  it  entirely  admi»- 

apportionmeiit,  aud  appean  to  tuppote  dbla,    Fairiogton  v.  Tenneiaee,  06  U.  8. 

our  Tiewi  reit  upon  the  iqjuitice  oFiuch  679;  Belon.  Comi>iiMioiien,(QII.  C.4IG; 

a  proceeding.     Thit  i«  not  ttnctly  cor-  >.  o.  33  Am.  Rep.  688 ;  Bndley  o.  Baa- 

rect ;  it  ma;  or  may  not  be  juit  in  any  der,  86  Ohio  St.  28 ;  B.  o.  38  Am.  Bep. 

particokr  ca** ;  but  taxation  neceuarily  MT ;  Cook  r.  Biirlington  (Ion),  IS  H.  W. 

impliei  apportionment,  and  ereo  a  jutt  Rep.  118.    So  land  will  be  taxed  at  it* 

burdan  caniM>t  be  intpoaed  aiatazwitb-  hill  T«lae,  and  alio  tliemortga(«apon  it 

OBtiL 
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*  taken  may  have  been  deprived  of  it  by  accident  or  [*  514] 
otber  misfortune  before  tbe  tax  becomes  payable ;  bat 
the  tax  is  nevertheless  a  charge  against  bim.  And  when  tlie 
TaluatioD  is  made  but  once  iu  a  series  of  years,  the  occasional 
hardships  and  inequalities  in  consequence  of  relative  changes  in 
the  value  of  property  from  various  causes,  become  sometimes  very 
glaring.  Nevertheless,  no  quesrion  of  constitutional  law  is  raised 
by  these  inequalities  and  hardships,  and  the  legislative  control  is 
complete.' 

The  legislature  must  also,  except  when  an  unbending  rule  has 
been  prescribed  for  it  by  the  constitution,  have  power  to  select 
in  its  discretion  the  subjects  of  taxation.'  The  rule  of  uniform- 
ity requires  an  apportionment  among  all  the  subjects  of  taxation 
within  the  districts;  but  it  does  not  require  that  every  thing 
which  the  legislature  might  make  taxable  shall  be  made  bo  in 
{act.  Many  exemptions  are  usually  made  from  taxation  from  rea- 
sons the  cogency  of  which  is  at  once  apparent.  The  agencies  of 
the  national  government,  we  have  seen,  are  not  taxable  by  the 
States ;  and  the  agencies  and  property  of  States^  counties,  cities, 
boroughs,  towns,  and  villages,  are  also  exempted  by  law,  because, 
if  any  portion  of  the  public  expenses  was  imposed  upon  them,  it 
mnst  in  some  form  be  collected  from  the  citizens  before  it  can  be 
paid.  No  beneficial  object  could  therefore  be  accomplished  by 
any  such  assessment.  The  property  of  educational  and  religious 
institutions  is  also  generally  exempted  &om  taxation  by  law  upon 
very  similar  considerations,  and  from  a  prevailing  belief  that  it  is 

>  In  Shaw  u.  DeDnii,  10  111.  406,  objeo-  teinable.     If  we    attempt  it,   we  might 

tioo  wai  taken  to  an  aaaeMtnent  made  tor  bare  to  diTiie  a  (ingle  /ear's  tax  apon 

a  local  improTcment  under  a  special  itat-  a  given  article  of  property  among  a  dozen 

Qte,  Ihat  the  commiwionen,  in  detennin-  different  indiTiduaU  wlio  owned  it  at  dif- 

ing  who  should  be  liable  to  pay  the  lax,  ferent  timei  during  the  jear,  and  then  lie 

■od  the  amount  each  ehotild  pay,  were  to  almost  as  far  from   the  desired  end  as 

be  goremed  by  the  last  assesiment  of  when   we    started.     Tlie  proposition   It 

taxable  property  in  the  county.    It  wtt  Utopian.     The   l^slatnre    must    adopt 

Insialed  that  this  was  an  onjust  criterion,  some  practical  system ;  and  there  is  no 

for  a  man  might  have  disposed  of  all  tbe  more  danger  of  oppression  or  Injostice  la 

taxable  property  assessed  to  bIm  In  tbe  taking  a  fonner  Taluatlon  than  in  relying 

Uat  assessment  before  this  tax  was  ac-  opon  one  to  be  made  sabtequently."   And 

tnally  declared  by    tbe    commissioners,  see  People  v.  Worthinglon,  21  III.  ITl. 
The  court,  however,  regarded  the  ohjec-         «  Wisconsin  Cent  R.  R.  Co,  f.  Taylor 

don  as  more  reflned  thsn  practical,  and  County,  1  Am.  &  Eng.  R.  R,  Cas.  5S2; 

one  that,  if  allowed,  would  at  once  anni-  Stratton  v.  Collins,  ii  N.  J.  fiSS;  New 

hOate  the  power  of  taxation.    "In  the  Orleans  r.  People's  Bank,  S2  Im.  All.  83 

In^KMiUoQ  of  taxes,  exact  and  critical  NewOrleans  o.  Fourchy,  SOI«.  An.  pi.  1, 

joitiGe  and  equality  are  absolutely  anat-  610. 
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the  policy  and  the  interest  of  the  State  to  encoarage 
[*  516]    them.i     If  the  State  *  may  caaae  taxes  to  be  levied  frora 

motivea  of  charity  or  gratitude,  so  for  the  like  reasona 
it  may  exempt  the  objecta  of  charity  and  gratitude  from  taxation.' 
Property  is  sometimes  released  &om  taxation  by  contract  between 
the  State  and  corporations,  and  Hpeotfied  occupations  are  some- 
times charged  with  specific  taxes  in  lieu  of  all  taxation  of  their 
property.  A  broad  field  is  here  opened  to  legislative  discretion. 
As  matter  of  State  policy  it  might  also  be  deemed  proper  to  make 
general  exemption  of  anfficient  of  the  toc^  of  trade  or  other 
means  of  support,  to  eo^le  tbe  poor  man,  not  yet  a  pauper,  to 
escape  becomii^r  a  public  burden.  There  is  atill  ample  room  for 
apportionment  after  all  sach  exemptions  have  been  made.  The 
constitutional  requirement  of  equality  and  uniformity  only  extends 
to  such  objects  of  taxatjon  as  the  legislature  shall  determine  to 
be  properly  subject  to  the  burden.'  The  power  to  determine 
the  persons  and  the  objects  to  be  taxed  is  trusted  exclusively  to 
the  legislati  ve  department ;  *  but  over  all  those  objects  the  burden 

1  Ab  Id  the  cue  of  other  special  priTi-  ■.  c.  8  Ara.  Rep.  480 ;  UDtvcnalUt  8od- 

legei,  exemptioiu  troia  taxation  are  to  be  ely  r.  Prorldeace,  0  R.  I.  236 ;  Pattcnon 

■tricUy  conitraed.     Triuteei  of  M.  K.  d.  Societf,  A«.,  24  N.  J.  386 1  Cincimiati 

Church  u.  E[lii,  38  Ind.  8;  Slate  d.  Mills,  Colle^  t>.  Slate,  IS  Ohio,  110;  Brewster 

34  N.J.  177;  Nashville,  &x.  R.  R.  Co.  t>.  d.  Hough.lON.  H.I881  Seymours.Hart- 

Hodges,  7  Lea,  663 ;  Railwaj  Co.  d.  Pbila-  ford,  21  Conn.  481 ;   Palmer  o.  Stntnph, 

delphia,  101  D.  8.628;  mi«,  •281;  and  29  Ind.  329 ;  Peoria  b.  Kidder,  26  III. S61 ; 

maiij  other  cases  cited  in  Cooley  on  Taza-  Hale  a.  Keoosha,  29  Wit.  690 ;  Seamen'a 

tion,  140.    The  local  anlliontiea  cannot  Friend  Sodetj  v.  Boston,  110  Man.  181; 

be  anthoriied  by  the  teglslatnre  to  make  Orange,  Ac  R.  R.  Co.  v,  Alexandria,  17 

exemptions.    Famsworth  Co.  r.  Lisbon,  Grat.  176.     The  cuaiomary  constltutionat 

62  He.  461;   Wilson  v.   Snperrisors  of  iDhibitiDn  of  any  law  respecting  an  aalab- 

Butler,  47  CaL   91.     8e«  Brewer  Brick  liahnient  of  religion,  &c.,  it  not  violated 

Cap.  Brewer,  62  He.  62;  a.  o.  16  Am.  bjan  exemption  of  church  propertjflroin 

Rep.  896;  Stale  r.  Hudson,  &c.  Com'n,  taiatioD.    Trustees  of  Griswold  College 

87  N.J.  12:  bnt  thej  may  doubtless  be  v.  State,  46  Iowa,  275;  a.  c.  26  Am.  Sep. 

authorized  to  dedde  upon  the  fiu!ts  what  138. 

peraons  or  property  come  within  the  rules  '  But  it  is  not  competent  to  grant  ex- 
of  exemption  preecribed  by  the  legisia-  emptioni  from  taxation  based  on  sex  or 
tare.  It  baa  been  generally  betd  that  an  age,  — s.;.,  widows,  maids,  and  female 
exemption  from  taxation  would  not  ex-  minors,  —  and  an  act  attempting  to  make 
empt  the  property  from  being  aasesaed  such  exemptions  Is  void.  State  r.  In- 
fer a  local  ImpraremenL  Matter  of  dianapoUa,  69  Ind.  376;  ■.□,  36  Am.  Kep. 
Mayor,  &c,  11  Johns.  77;  Baltimore  v.  223. 

Cemetery   Co.,   7  Hd.  617 ;    La  Fkyette         ■  State  ■>.  North,  27  Mo.  484 ;  People 

v.  Orphan  Asylum,  4  La.  Ann.  1 ;  Pray  v.  Caiman,  8  Col.  46;  Dorach'a  App«tl, 

V.  NorChem  Liberties,  31  Penn.  St  69;  6a  Penn.  St.  491;  Brewer  Brick  Co.  c. 

Le  Fever  v.  Detroit,  2  Mich.  686 ;  Lock-  Brewer,  62  He.  62 ;  a.  c.  16  An.  Bep. 

wood  D.  St.  Louis,  24  Mo.  20;  Broadway  8S6. 
Baptist  Church  d.  McAtae,  6  Bnali,  608 ;         *  WUmh  d.  Mayor,  Ac.  of  New  Tork, 


by  Google 


OH.  XIV.]  THH  POWEB  OF  TAXATIOB.  68fl 

most  be  spread,  or  it  Trill  be  unequal  and  unlawful  as  to  such  aa 
are  eeleeted  to  make  the  payment.^ 

4  E.  D.  Smith,  676;  Hill  v.  Hlgdon,  8  Md  Rnthoritj.  Omlutou  of  thi*  ehuae- 
Obfo  St  243;  SUta  o.  Parlnr,  33  N.J.  [er,  ariniiB  from  miitakea  of  fact,  •rro- 
818 ;  Sute  v.  Connt)'  Court,  IB  Ark.  360.  neoai  compaCatlaiu,  or  error*  of  judg- 
CUuei  of  property  ai  well  ai  daawt  of  ment  on  the  part  of  thoM  to  whom  the 
pcrtoiM  may  be  exempted.  Bnller'i  Ap-  eiecntion  of  the  tazin;  law*  i*  eutrailcd, 
peal,  73  FeoD,  St  448 ;  Bioux  Qty  v.  do  not  neceiaarily  Tlciale  the  whole  tax.  • 
School  Diitrict,  &6  Iowa,  IGO.  Notwitb-  But  iutenliODal  diiregard  of  tho>e  lawt, 
ttaodiag  a  tequirement  Uiat "  the  rule  o(  in  tnch  manner  a*  to  impoM  illegal  tazea 
taxation  riiall  be  onifonn,"  the  legtila-  on  tbM*  who  ars  aiseued,  doea.  The 
tore  may  levy  ipecific  State  taiea  on  flnt  part  of  the  role  iinecenary  to  enable 
corpontioDi,  and  exempt  them  from  taxet  to  be  collected  at  all.  The  exeen- 
nmicipal  taxati«a.  So  held  on  the  tion  of  the**  lawi  U  nece*iaiily  entroatcd 
(round  of  ttare  dtcitii.  Kneeland  b.  Hll-  to  men,  and  men  are  fallible,  Uabte  to 
waukee,  l&Wii.  454.  See  111.  Cent.  R.R.  (Sequent  miitake*  of  fact  and  error*  of 
Co.  V.  HoLean  Co.,  17  111.  291 ;  New  judgment  If  *ach  error*,  on  the  part  of 
(Mean*  •>.  Savlnga  Bank,  31  La.  An.  890 ;  those  who  are  attempting  in  good  faith  to 
Huniakero.  Wright,  30  IlL  146;  Portland  perform  their  dutiea,  ihoutd  vitiate  the 
*.  Water  Co.,  07  He.  136,  wliole  tax,  no  tax  could  ever  tie  collected. 
^  Id  thecaae  of  Week*  r.  Milwaukee,  And  therefore,  thongh  they .  lometime* 
10  Wii.  242.  a  aomewhat  peculiar  eiemp-  increate  Improperly  the  burdeni  of  thote 
tion  waa  made.  It  appear*  that  several  paying  taxei,  that  part  of  the  rule  which 
hMt  in  the  city  upon  which  a  new  hotel  hold*  the  tax  not  thereby  avoided  ii  ab- 
w**  being  conttrucced,  of  the  value  of  BoluCely  e**eutial  to  acontinuanceofgOT- 
from  1160.000  tn  t^OO.OOO,  were  pnr-  emment  But  it  leemB  to  me  clear  that 
poeely  omitted  to  t>e  taxed,  under  tlte  the  other  part  i*  equally  e«*«Dtial  to  tha 
Erection  ot  the  Common  Council,  "in  just  protection  of  the  dlizen.  If  thoae 
View  of  the  great  public  benefit  which  executing  these  laws  may  deliberately 
the  conitruction  of  tlie  hotel  would  be  to  disregard  them,  and  aisei*  tlie  whole  tax 
the  dty."  Paiat,  1.,  in  delivering  the  upon  a  part  only  of  thoae  who  are  Lable 
opinion  of  the  court,  aayi :  "I  have  no  to  pay  it,  and  have  it  *tiU  a  legal  tax, 
doubt  this  e](emplton  oHgiaated  In  mo-  then  the  law*  afford  no  protection,  and 
dve*  of  generosity  and  public  spirit.  And  the  citizen  ii  at  the  mercy  of  thoae  offl- 
peiliapa  the  aame  motivea  should  induce  cer*,  who,  by  being  appointed  to  execute 
the  taxpayer*  of  tha  city  to  submit  to  ttie  the  laws,  would  *eem  to  be  thereby 
digbt  increase  of  the  tax  thereby  im-  placed  beyond  legal  control.  I  know  of 
pa*ed  on  each,  without  queationing  its  no  consideration*  of  public  policy  of 
Mrict  legality.  But  tliey  cannot  be  com-  necessity  that  can  Justify  carrying  tlie 
pelted  to.  No  man  li  obliged  to  be  more  rule  to  tliat  extent.  And  the  fact  that  In 
generou*  than  the  law  require*,  but  each  this  instance  the  disregard  of  the  law  pro- 
may  atand  strictly  upon  hi*  legal  right*,  ceeded  from  good  motives  ought  not  to  af- 
TlAt  thi*  exemption  waa  Illegal,  was  feet  the  deciiion  ot  the  question.  It  is  » 
scarcely  contested.  I  shall  therefore  rule  of  law  that  I*  to  be  e*tabl1*hed ;  and, 
make  no  effort  to  *how  that  the  Common  it  establiahed  here  because  the  motives 
Cooncil  had  no  authority  to  suspend  or  were  good,  it  would  serve  •«  a  precedent 
repeal  the  general  law  of  the  State,  declar-  where  the  motives  were  bad,  and  the 
ing  what  property  ihali  be  taxable  and  power  usurped  for  purpose*  ot  oppres- 
whatexempt.  But  the  Important  ques-  sioQ."  pp.  *263-*2e6.  See  also  Henry 
tion  preaenled  is,  whether,  conceding  it  to  n.  Chester,  16  Vt.  400 ;  State  c.  Collector 
have  been  entirety  unaDihoHrei],  it  vitl-  of  Jersey  City,  24  N,  J.  lOB;  Insurance 
ate*  the  tax  aaeessed  upon  other  property.  Co.  n.  Yard,  17  Penn.  St.  331 ;  William* 
And  opon  this  queation  I  think  the  fol-  v.  School  Diitrict,  21  Pick.  75;  Her«ey  n 
lowing  rule  i*  e*tabli«hed,  both  by  reaMo  Bnperrlsort  of  llllwaiikee,  19  Wis.  186 ; 
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In  Bome  of  the  States  it  has  been  decided  that  the  pai- 
[*  516]  ticular  *  proTisiosa  inserted  in  their  constitations  to  in- 
sure uaiformit;  are  so  worded  as  to  forbid  exemptions. 
Thus  the  late  Constitution  of  niinois  provided  that  "the  General 
Assembly  shall  provide  for  levying  a  tax  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tar  in  proportion  to  the 
value  of  his  or  her  property."  ^  Under  this  it  was  held  that  ex- 
'  emption  by  the  legislature  of  persons  residing  in  a  city  from  a 
tax  levied  to  repair  roads  beyond  the  city  limits,  by  township 
authority,  —  the  city  being  embraced  within  the  township  which, 
for  that  purpose,  was  the  taxing  district,  —  was  void."  It'  is  to 
be  observed  of  these  cases,  however,  that  they  would  have  fallen 
within  the  general  principle  laid  down  in  Enowlton  ». 
[•517]  Supervisors  of  Rock  Co.,"  and  the  legislative  acts  *  un- 
der consideration  might,  if  that  case  were  followed,  have 
been  declared  void  on  general  principles,  irrespective  of  the  pe- 
culiar wording  of  the  constitution.  These  cases,  notwithstanding, 
as  well  as  others  in  Illinois,  recognize  the  power  in  the  legislature 
to  commute  for  a  tax,  or  to  contract  for  its  release  for  a  consider- 
ation. The  Constitution  of  Ohio  provides*  that  "laws  shall  be 
passed  taxing  by  a  uniform  rule  all  moneys,  credits,  investments 
in  bonds,  stocks,  joint-stock  companies,  or  otherwise ;  and  also  all 
real  and  personal  property,  according  to  its  true  value  in  money." 
Under  this  section  it  was  held  not  competent  for  the  legislature 
to  provide  that  lands  within  the  limits  of  a  city  should  not  be 
taxed  for  any  city  purpose,  except  roads,  unless  the  same  were 
laid  off  into  town  lots  and  recorded  as  such,  or  into  ont-lots  not 
exceeding  five  acres  each,'    Upon  this  case  we  should  make  the 

Crosby  o.  Ljon,  37  Cnl.  242;  Frimm  v.  agftinst theuieiMr.    Se« nlso Dnnhain a. 

BeilcTille,  69  III.  142 ;   Adami  v.  Bcmui,  Chicago,  fiS  III.  869 ;  State  n.  Mutwell,  37 

10  San.  37 ;  Brener  Brick  Co.  v.  Brewer,  Le.  Ann.  722;  Kev  Orleani  i>.  Fonrchj. 

62  Me.  62 ;  a.  c.  IS  Am.  Rep.  896,    But  80 1*.  Ann.  pt  1,  910.     Compue  Fnmcia 

it  aeemi  that  an  omiiiioa   of  pn^rty  v.  Railroad  Co.,  IB  Kan.  303. 
from  the  laz-roll  bj  Hie  aiseuor,  aninten-         i  Art.  Q,  S  2,  of  the  old  ConititatioQ. 
tionally,  tiirough  want  of  Judgment  and         *  O'Kane  d.  Treat,  26  III  567 ;  Hod- 

lack  ot  diligence  and  busineu  liaUts,  will  uker  n.  Wright,  80  lit.  146.     See  also 

not  invalidate  tlie  roll.    Dean  o.  Gleaion,  TruBtee*  v.  HcCoanelt,  12  111.  138 ;  Uadi- 

16  WiB.  1 ;  Ricketli  v.  Spraker,  77  Ind.  ton  Countj  c  People,  68  III.  466 ;  Dun- 

871.    In  Scofleld  e.  Watkina,  22  III.  66,  ham    v.    Chicago,   6S   UL   367  ;    LouU- 

and  Merritt  d.  Faniu,  22  III.  803,  it  ai>-  ville,  &c  R.  R.  Co.  v.  State,  8  Heitk.  608, 

peart  to  be  decided  that  even  in  the  case  744. 

of  intentional  omluion*  the  tax-roll  would         ■  Q  Wii.  410.     See  ante,  p.  *  602. 
not  be  luTalldated,  but  the  partiea   in-         '  Art  12,  S  2. 
Jnred  would  be  left  to  their  lemedr        *  Zanearille  v.  Avdltor  of  MnaklnKum 
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same  remark  as  upon  the  IHioois  caj^es  above  refeired  to.  The 
Constitution  of  California  provides  that "  all  property  in  the  State 
shall  be  taxed  in  proportion  to  its  value ; "  and  this  is  held  to  pre- 
clude all  exemptionB  of  private  property  when  taxes  are  laid  for 
either  general  or  local  parposes.' 

It  is,  moreover,  essential  to  valid  taxation  that  the  taxing  offi- 
cers be  able  to  show  l^slative  authority  for  the  burden  they  as- 
sume to  impose  in  every  instance.  Taxes  can  only  be  voted  by 
the  people's  representatives.  They  are  in  every  instance  an  ap- 
propriation by  the  people  to  the  government,  which  the  latter  is 
to  expend  in  furnishing  the  people  protection,  security,  and  such 
&cihtieB  for  enjoyment  as  it  properly  pertains  to  government  to 
provide.  This  principle  is  a  chief  corner-stone  of  Anglo-Saxon 
liberty  ;  and  it  has  operated  not  only  as  an  important  check  on 
government,  in  preventing  extravi^nt  expenditures,  as  well  as 
unjust  and  tyrannical  action,  but  it  has  been  an  important  guar- 
anty of  the  right  of  private  property.  Property  is  secure  from 
the  lawless  grasp  of  the  government,  if  the  means  of  existence  of 
the  government  depend  upon  the  voluntary  grants  of  those  who 
own  the  properly.  Our  ancestors  coupled  their  grants  with  de- 
mands for  the  redress  of  grievances ;  but  in  modem  times  the 
surest  protection  against  grievances  has  been  found  to  be  to  vote 
specific  taxes  for  the  specific  purposes  to  which  the  people's  repre- 
sentatives are  willing  they  shall  be  devoted  ;'  and  the  persons  ex- 
ercising the  funotions  of  government  must  then  become  petitioners 
if  they  desire  money  for  other  objects.  And  then  these  grants 
are  only  made  periodically.  Only  a  few  things,  such  as  the  sala- 
ries of  officers,  the  interest  npon  the  public  debt,  the 
support "  of  schools,  and  the  like,  are  provided  for  by  per-  [*  518] 
manent  laws ;  and  not  always  is  this  done.  The  gov- 
ernment is  dependent  from  year  to  year  on  the  periodical  vote  of 
supplies.  And  this  vote  will  come  from  representatives  who  are 
newly  chosen  by  the  people,  and  who  will  be  expected  to  reflect 
their  views  regarding  the  public  expenditures.  State  taxation, 
therefore,  is  not  likely  to  be  excessive  or  onerous,  except  when  the 
people,  in  times  of  financial  ease,  excitement,  and  infiation,  have 

Conntj,  G  Ohio  8L  689.  Sm  ftlM  Flaldi  Croilir  s.  Ljon,  ST  C»L  212 ;  Peopto  p. 
«.  Com'n  of  SKhlmnd  Co.,  8S  Ohio  St.    Eddj,  43   CtO.   SSI ;   b.  o.  13  Am.  Rep. 


>  FMpb  tr.  lliK^Mir,  S4  Cd.  4aS;        >  Bobokn  v.  FhtanMr,  3 
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allowed  the  ineurriDg  of  extrftv^ant  debts,  the  burden  of  irhidi 
remains  aft«r  the  excitement  hw  passed  away. 

But  it  is  as  true  of  the  political  divisions  of  the  State  as  it  is  of 
the  State  at  large,  that  legislative  antboritj  must  be  shown  for 
every  levy  of  taxes.*  The  power  to  levy  taxes  by  these  divi- 
sions comes  from  the  State.  The  State  coofers  it,  and  at  the  same 
time  exercises  a  parental  supervisiou  by  circumsoribing  it.  Indeed, 
on  general  principles,  the  power  is  circunucribed  by  the  rule  that 
the  taxation  by  the  local  authorities  can  only  be  for  local  pur- 
poses.^ Neither  the  State  nor  ihe  local  body  can  authorize  the 
imposition  of  a  tax  on  the  peo[de  of  a  county  or  town  for  an  ob- 
ject in  which  the  people  of  the  county  or  town  are  not  conoerned. 
And  by  some  of  the  State  constitutioiis  it  is  expressly  required 
that  the  State,  in  creating  municipal  corporations,  shall  restrict 
their  power  of  taxation  over  the  subjects  within  their  control. 
These  requirements,  however,  impose  an  obligation  upon  the  leg- 
islature which  only  its  sense  of  duty  can  compel  it  to  perform.^ 
It  is  evident  that  if  the  legislature  &il  to  enact  the  refitrictive 
legislation,  the  courts  have  no  power  to  compel  such  action. 
Whether  in  any  case  a  charter  of  incorporation  could  be  held  void 
on  the  ground  that  it  conferred  unlimited  powers  o£  taxation,  is  a 
qaestion  that  could  not  well  arise,  as  a  charter  is  probably  never 
granted  which  does  not  impose  some  restrictions ;  and  where  that 
is  the  case,  it  must  be  inferred  that  those  were  all  the  restrictions 
the  legislature  deemed  important,  and  that  therefore  ^e  constita- 
tioDAl  duty  of  the  legislature  has  been  performed.* 

'  State  V.  Clmrleitoii,  2  Speen,  62S ;  the  legitlatnre    to    proride  by  geaend. 

ColambiK  v.  Oueit,  3  Bead,  413 ;  Btuigi  lawi  fbr  the  organisation  of  citiea  and  io- 

o.  Snow,  1  Masi.  181  i   Clark  t>.  DareQ-  corporated  Tillage*,  aod  to  reatrlct  their 

port,  11  Iowa,  491 ;  Burlingtoa  d.  Kellar,  power  of  taxation,  auessment,  &c.     The 

18  Iowa,  60 ;  iSmje  v.  CindoDati,  I  Oh(o  general  law  aothorUing  tite  eipenae  of 

St  268;  Richmond  u.  Daniel,  14  Gratt  grading  and  paving  (treeti  to  ba  astmrd 

S86;  Simcnoni  u.  Wllion,  BO  N.  C-  330;  on  the  groonds  bounding  and  abntting 

Lott  n.   Row,  38    Ala.   150 ;    Lisbon  t>.  on  the  itreet,  in  proportion  to  the  ttieet 

Bath,  21  N.  H.  819 ;  Dailr  v.  Swope,  47  front,  wa«  regarded  ai  being  paMed  in  at 

Uiw.  807.  tempted  MQIment  of  the  conatitutional 

*  Fo«terv.  Keiio«ha,12Wia.  010.  See  dut;,  and  therefore  valid.  The  chief  re- 
oab,  p.  *218.  ttriction  Id  the  caae  waa,  that  it  did  not 

*  In  Hill  v.  Blgdon,  6  Ohio  St  348i  aothorlie  aaMMment  in  any  other  or  dtf- 
246,  Sanmy,  J.,  tnyi  at  thii  proviiion :  ferent  mode  fh>m  what  had  been  cotlo- 
"  A  failnre  to  perform  this  duty  ma;  be  mary.  Nortiiem  Indiana  B.  B.  Co.  v. 
at  Tery  serions  import,  but  layt  no  fonn.  Connelijr,  10  Ohio  St.  IGO.  Tlie  eWBte 
dalion  for  judicial  cixrectioti."  And  tee  alio  pruTided  that  no  improremefit  or 
Haioy  V.  Marietu,  II  Ohio  St  086.  repair  of  a  street  or  highway,  the  co«t  of 

*  The  Comtltqtfoii  ot  (Htio  Mquirea  vlikh  ww  to  be  ■■wmj  upon  Um  own- 
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*When,  bowerer,  it  is  said  to  be  esseatial  to  valid  [*519] 
taxation  that  there  be  legislatire  aatbority  for  every  tax 
that  is  laid,  it  is  not  meant  that  the  I^alative  department  of  the 
State  must  have  passed  upon  the  necesBitjand  propriety 
fif  every  particular  tax ;  *  but  those  who  assume  to  seize  [*  620] 
the  property  of  the  citizen  for  the  satisfaction  of  tiie  tax 
most  be  able  to  show  that  that  particular  tax  is  authorized,  either 
by  general  or  special  law.  The  power  inherent  in  the  govern* 
ment  to  tax  lies  dormant  until  a  oonstitntional  law  has  been 
passed  calling  it  into  action,  and  is  then  vitalized  only  to  the  ex- 
tent provided  by  the  law.  Those,  therefore,  who  act  under  snoh 
a  law  shoold  be  careful  to  keep  within  its  limits,  lest  they  remove 
from  their  acta  the  shield  of  its  protection.  While  we  do  not  |vo- 
pose  to  entor  upon  any  attempt  to  point  ont  the  various  oases  in 
which  a  failure  to  obey  strictly  the  requirements  of  the  law  will 
render  the  proceedings  void, — in  regard  to  which  a  diversity  of 

en,  ihoiUd  1>e  directed  without  the  con-  mUei  thftt  might  be  msde.  Id  People  v. 
COTTeace  of  two  thirdi  of  the  memben  Hahanej,  lSMich.48],49B,thecourt  saj': 
•teoted  U>  tha  mumidiMl  oouocil,  or  mv  "  Whether  thi*  pTo*i*ioii  of  the  coiulltib' 
Icoa  t*o  thirds  of  the  owneri  to  be  tion  can  be  regarded  ai  mandator;  in  a 
ehsTged  ihoiild  petition  In  writing  there-  tense  that  wonld  make  all  charter*  of 
for.  Id  H*Ia7  b.  Harietta,  II  Ohio  St  manlcipal  corpontllona  and  acta  relatiog 
630,  639,  Ptek,  J.,  aa^i ;  "  Thii  may  be  thereto  which  are  wanting  in  thii  Umita- 
Nld  to  be  a  very  imperfbct  protection;  tion  ioTaUd,  we  do  not  feel  called  upon  to 
aad  in  acme  cates  will  donbtlets  prove  to  decide  in  thii  caae,  since  it  a  dear  diat  a 
be  BO ;  bat  it  ii  caAmlaled  and  dealgoed,  Umitation  npon  taxation  ii  fixed  bj  the 
hj  the  unanitnitj  or  the  pubUcit;  it  re-  act  before  ni.  The  ooniticution  baa  not 
qvirM,  to  prevent  any  Qagrant  abuaei  of  prescribed  the  character  of  the  restriction 
the  power.  Such  is  plainly  its  object ;  which  shall  be  imposed,  and  ttom  the  na- 
asd  we  know  of  no  rights  conferred  upon  tare  of  the  case  it  was  impossible  to  do 
courts  thus  to  interfere  with  the  exercise  more  than  to  make  it  the  duty  of  the 
»f  a  lef^latlve  discretion  which  the  con-  leglsUtnre  to  set  some  bounds  to  a  power 
stitution  baa  delegated  to  the  law-making  so  Uable  to  abase  A  provUioD  wfaiab, 
power."  And  see  Weeks  b.  Milwuukee,  like  the  one  complained  of,  liuiits  the 
10  Wia.  S42.  The  Coostllution  of  Michi-  power  of  taxation  to  the  actual  expenses 
gao  requites  the  legislature,  in  proTiding  m  estimated  by  the  governing  board, 
for  the  incorporation  of  cities  and  villages,  after  first  limiting  the  power  of  the  board 
to  "  restrict  their  power  of  taxation,"  &c.  to  Incur  expense  within  narrow  limits,  is 
Tba  Dvtroit  Metropolitan  Police  Iaw  as  much  a  rrjiriclKin  as  if  it  conflned  tiie 
made  it  tbe  duty  °t  the  Board  of  Police  power  to  a  certain  perc^iEage  upon  tax- 
to  prepare  and  submit  to  the  city  con-  able  property,  or  to  a  sum  proportioned 
troUer,  on  or  before  tbe  flrst  d«y  of  Hay  to  the  nuinber  of  inhabitants  in  the  city, 
isi  each  year,  an  estimate  in  detail  of  the  Whether  the  restriction  fixed  upon  would 
costand ezpenseofmBintalningthepolice  as  effeotnally  guard  the  dtiien  against 
depanment,andtlie  Common  Council  was  abuse  aa  any  other  which  might  bmn 
reqolred  to  raise  the  same  by  geoMal  tax.  been  ectablished  was  a  question  for  the 
These  provi^ons,  it  was  claimed,  were  in  leglsletlTe  department  of  the  govern- 
conflict  with  the  constitution,  becanae  ment,  and  does  not  concern  us  on  tfaia 
DO  limit  WM  fixed  by  tltem  to  tbe  «*ti>  inqtdiy." 
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decision  would  be  met  with,  —  we  think  we  shall  be  safe  in  BayiDg 
that,  in  cases  of  this  description,  which  propose  to  dispossess  the 
ciUzen  of  his  property  against  liis  will,  not  only  will  any  excess  of 
taxation  beyond  what  the  law  allows  render  the  proceedings  void, 
but  any  failure  to  comply  with  such  requirements  of  the  law  as 
are  made  for  the  protection  of  the  owner's  Interest  will  also  ren- 
der them  void. 

There  are  several  reported  cases  in  which  the  taxes  levied  were 
slightly  in  excess  of  legislative  power,  and  in  which  it  was  urged 
in  support  of  the  proceedings,  that  the  law  ought  not  to  take  no- 
tice of  such  unimportant  matters ;  but  the  courts  have  held  that 
an  excess  of  jurisdiction  is  never  unimportant.  In  one  case  in 
Maine,  the  excess  was  eighty-seven  cents  only  in  a  tax  of  9225.75, 
but  it  was  deemed  suf&cient  to  render  the  proceedings  void.  Said 
MeUen,  Ch.  J.,  delivering  the  opinion  of  the  court :  "  It  is  con- 
tended that  the  sum  of  eighty-seven  cents  is  such  a  trifle  as  to  Ml 
within  the  range  of  the>maxim  de  mtntnti*,  &o. ;  bat  if  not,  that 
still  this  small  excess  does  not  vitiate  the  assessment.  The  maxim 
is  so  vague  in  itself  as  to  form  a  very  unsafe  ground  of  proceeding 
or  judging ;  and  it  may  be  almost  as  difBcuIt  to  apply  it  as  a  rule 
in  pecuniary  concerns  as  to  the  interest  which  a  witness  has  in 
the  event  of  a  cause ;  and  in  such  case  it  cannot  apply.  Any 
interest  excludes  him.  The  assessment  was  therefore  unauthor- 
ized and  void.  If  ihe  line  which  the  legislature  has  estabUshed 
be  once  passed,  we  know  of  no  boundary  to  the  discretion  of 

the  assessors."  '  The  same  view  has  been  taken  by  the 
[•  621]    Supreme  Court  of  Michigan,  by  which  the  *  opinion  is 

expressed  that  the  maxim  de  mtnimit  lex  non  curat  should 
be  applied  with  great  caution  to  proceedings  of  this  character, 
and  that  the  excess  could  not  be  held  unimportant  and  overlooked 
where,  as  in  that  case,  each  dollar  of  legal  tax  was  perceptibly 
increased  thereby.*  Perhaps,  however,  a  slight  excess,  not  the 
result  of  intention,  but  of  erroneous  calculations,  may  be  over- 
looked, in  view  of  the  great  difficulty  in  making  all  such  calcula- 

1  Hum  d.  Herriam,  3  He.  876.    Bm        *  Cue  t>.  Dean,  16  Uich.  12.    And  we 

JoTMT  If.  School  District,  3  Cuib.  667;  ConinKwwealtbv.  SaTing*  Buik,e  AUoi, 

Kemper  u.   McClelland.   IS    Ohio,  808;  438;  BDokoall  e.  Slorj,  86  Cal.  67  i  Drew 

School  IMitrict  B.  Memlli,  12  Coon.  4ST :  v.  Davit,  10  Vt.  COB ;  Wella  «.  Buifauk, 

Elwel!  D.  Shaw,  1  He.  889 ;  Well*  o.  Bur-  17  S.  H.  893. 
buk,  17  N.  H.  898;  Klntworthrv,  Uit- 
dieU,  21  Ark.  146. 
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tions  mathematicallj  correct,  and  the  consequent  impolicy  of 
requiring  entire  freedom  from  bU  errors.' 

What  method  ghftll  be  deviaed  for  the  collection  of  a  tax,  the 
l^islature  must  determine,  subject  only  to  saeh  rules,  limitations, 
and  restrunts  as  the  constitutiou  of  the  State  may  have  imposed.^ 
Very  summaiy  methods  are  sanctioued  by  practice  and  precedent.' 
Wherever  a  tax  is  invalid  because  of  excess  of  authority,  or  be- 
cause the  requisites  in  tax  proceedings  which  the  law  has  pro- 
Tided  for  the  protection  of  the  taxpayer  are  not  complied  with, 
any  sale  of  property  based  upon  it  will  be  void  also.  The  owner 
is  not  deprived  of  his  property  by  "the  law  of  the  land,"  if  it  is 
taken  to  satisfy  an  illegal  tax.  And  if  property  is  sold  for  the 
satisfaction  of  several  taxes,  any  one  of  which  is  unauthorized, 
or  for  any  reason  ill^al,  the  sale  is  altogether  void.*    And  the 

>  Thii  wu  tbe  view  taken  hy  the  8a-  N.  J.  £q.  41G ;  Springer  v.  United  States, 

preme  Court  of  WiKoniin  in  Eellej  v.  102  D.  S.  686;  In  n  HMkett,  63  Vt  851; 

Conon,  S  Wis.  182,  where  u  exceM  of  ante,  •366,  note. 

98.61  In  a  Eu  of  98.654.57  wm  held  not  to  *  Thii  hu  been  repeatedlj  held.  El- 
be fatal  i  it  ai^uing  not  to  be  the  re~  well  v.  Sbaw,  1  Me.  339 ;  Lacy  t>.  Da* i>,  1 
•nit  of  Intenlion,  and  the  conrt  thinking  MIcb.  140;  Bangi  o.  Snow,  1  Mata.  180  ; 
that  an  accidental  error  no  greater  than  Thnnton  d.  Little,  3  MaM.  429 ;  Dllling- 
Uiis  onght  to  t«  disregarded.  See  al««  bam  d.  Snow,  5  Masi.  547 ;  Sletion  v. 
U'Grad^  o.  Bamhiwl,  23  Cal.  287;  State  Kempton,  18  Haat.  288;  IJbb^  v.  Buro- 
V.  Newark.  26  N,  J.  390.  In  Iowa  the  ham,  15Mau.  114;  Hajden  r.  Foeler,  18 
«tatutere<iaireiaia)etobeD[dieid  if  any  Pick.  492;  Toneju.  HiUbury,  21  Pick. 
porUon  of  the  tax  wa*  legal.  See  Parker  61;  Alvord  r.  Collin,  20  Pick.  418;  I>rew 
*.  Sexton,  29  Iowa,  421.  If  a  part  of  a  a.  Daria,  10  VL  606;  Doe  v.  McQuilkin, 
tax  00I7  ii  Ulegal,  the  balance  wUl  be  8  Blackf.  336 ;  Kemper  u.  HcCteUand,  10 
■oitained  if  capable  of  being  dittln-  Ohio.  308.  Thii  i«  upon  the  ground  that 
goiahed.  O'Sane  v.  Treat,  26  111.  667 ;  the  tale  being  baaed  apon  both  the  legal 
People  c.  Nicholi,  49  111.  GIT.  See  the  and  the  illegal  tax,  it  ii  manifeitlj  inipoa- 
recent,  and  aa  yet  unreported,  New  Jereey  aible  afterward*  to  make  tbe  dittioction, 
caae  of  State  v.  Flainfleld,  to  tbe  lame  ef-  lo  (hat  the  act  ihall  be  parti/  a  treipau 
feet.  and  partly  innocent.    Bat  when  a  party 

*  The  following  method*  are  reaorted  aaki  relief  in  equity  before  a  lale  againit 
to;  Salt  at  law;  arreit  of  the  peraon  the  collection  of  taxe*,  a  part  of  which 
taxed,  diatrcM  of  goods,  and  sale  if  neces-  are  legal,  he  will  be  reqoired  flrat  to  pay 
sary  ;  detention  of  good*.  In  the  caie  of  that  part,  or  at  leaat  to  so  di*tinguish  it 
importa,  until  payment  ii  made ;  sale  or  from  the  re*t  that  procei*  of  injuoctioD 
leacing  of  land  taxed ;  impoiitioa  of  pan-  can  be  so  ft^med  as  to  leave  the  legal 
^tie*  for  non-payment ;  forfeiture  of  prop-  taxe*  to  be  enforced  ;  and  failing  in  this, 
erty  ;  making  payment  a  condition  pre-  hi*  bill  will  be  dismiued.  Conway  r. 
cedent  to  tbe  exercUe  of  some  legal  right,  Waverley,  16  Uicb.  267 ;  Palmer  v.  Na- 
snch  ai  the  institution  of  a  suit,  or  voting  poleon,  16  Hich.  176 ;  Heney  n.  Super- 
atelections.orto  thecarryingonof  aboai.  Tieors  of  Hilwankee,  19  Wl*.  185;  Bond 
neas ;  requiring  stampa  on  papers,  docn-  e,  Kenosha,  17  Wis.  281;  Myrick  v,  Ia 
menta,  maoafkctured  articlei,  £c  Crosse,  17  Wis.  442;  Roieberty  ■>.  Bnfl, 

•  See  Henderson's  Diitilled  Spirits,  14  27  Ind.  12. 

Wall.  14 ;  Weimer  v,  Buiibury,  30  Hich.  As  to  the  character  and  extent  of  the 

201 ;  Lydecker  e.  PaUaadt  Land  Co.,  33    imgubtfitie*  which  should  defeat  the 
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general  rok  is  applicable  here,  that  where  pn^rty  is  takeD  under 
statutory  authority  in  derogatitm  of  oomnion  right,  every  requisite 
of  the  statute  having  a  semblaace  of  benefit  to  the  owner  must 
be  oompiied  with,  or  the  proceeding  will  be  luefEectuaL' 

prooMdinc*  tor  the  eolleetioffl  of  Mxm,  Iwt*  acted  fn  food  taittt,  reftmoe  It 

wt  oonld  not  andertaka  to  ipoak  bare,  made  to  Kellay  v.  ConoD,  11  Wia.  1 ;  Har- 

We  tbink  the  (tatemenl  in  the  text,  that  mj  v.  SapeirUon  of  Milwaukee,  16  Wia. 

a  fUlDTs  to  eomplr  with  anj  inch  ra-  IBC.    See  alio  Hilia  n.  Gleaaoa,  11  Wia. 

qairenieiita  of  tha  law  a*  ar*  made  for  4T0,  where  the  court  endeavon  to  laj 

the  protactlon  of  the  owner'*  inteteitwiU  down  a  seDeral  rule  at  to  the  lUegalitiea 

prote  fatal  to  a  tax  lale,  wUl  be  found  which  ihould  render  a  tax  roll  inralid. 

abwidantly  luitained  bj  tha  anthoritiea,  A  partj  bound  to  pay  ■  lax,  or  anj  pew- 

while  many  of  the  caaei  go  (till  ftuthe*  in  tion  thweoT,  caonM  get  title  to  tba  land 

making  irregnlaritiei  fatal.    It  appeara  bj  aeglecling  payment  and  allowing  a 

to  0*  that  where  the  requirement  of  the  lale  to  be  made  at  which  he  become*  the 

law  which  ha*  (kiled  of  obaerraaca  wa«  pnrchaaei.    HcUinn  n.  Wbelan,  2T  CaL 

one  which  had  regard  simply  to  the  due  800.    See  Butler  t.  Porter,  18  Mich.  2S2; 

and  orderly  conduct  of  the  proceediDgi,  Cooley  on  Taxation,  34S. 

or  to  the  protection  of  the  public  intereat,  >  Seeoate,  pp.  *T4-*7B.    AIm  Newell 

aa  againit  the  officer,  *o  that  to  the  tax-  d.  Wheeler,  4B  N.  T.  486 ;  Wealfali  e. 

payer  it  U  Immaterial  whetlier  It  wa*  Fre<toa,  49  N.  T.  S49,  368;  Stratlon  c. 

complied  with  or  not,  a  fkilure  to  comply  Collin*,  43  N.  J.  66S;  Cocdey  on  Taia- 

onght  not  to  be  recogniied  at  a  fonnda-  tion,  c.  Ifi. 

tion  for  complaint  by  him.    But  thoae  It  ahouldbeilated  that  iiiIowa,aikder 

aafbgnarda    which    the    le^tlature    hat  legUladon    faTorabte  to  tax    titles  the 

thrown  around  the  ettale*  of  dtiien*  to  courti  go  further  in  tnttatning  tbem  than 

protect  them  agaiott  unequal,  nnjoit,  and  In  perhap*  any  other  State.     Reference  1* 

extwtionate  taxation,  the  courti  are  not  made  to  the  following  case* :  Eldridge  b. 

at  liberty  to  do  away  with  by  declaring  Eeuhl,  87  Iowa,  160;  McCready  v.  Sex- 

them  non-euential.     To  hold  therequh^  ton,  SB  Iowa,  SCO;  Hnrley  v.  Powdl,  81 

toent  of  the  law  in  r^ard  to  them  direct.  Iowa,  64;  Rtma  v.  Cowan,  81  Iowa,  126; 

ory  only,  and  not  mandatory,  I*  in  efltct  Thoma*  r.  Stickle,  82  Iowa,  71 ;  Bender 

to  exerdte  a  dltpenting  power  orer  the  ton  r.  Olifer,  82  Iowa,  CI2;  Bulkley  i. 

law*.     Ur.  Blackwelt,  in  hit  treatiae  on  Caltanan,  32  Iowa,  461 ;  Ware  v.  Little, 

Tax  Title*,  ha*  collected   the  caiei  on  33  Iowa, 284;  Jeffrey  D.Brokaw,35Iowa, 

thi*  *ubject  indu*trlotis1y,  and  perhap*  COG;   Oenther  c.   Fuller,  3S  Iowa,  004; 

we  ihall  be  pardoned  (or  *aying  alio  with  Leayitt  c.  Wataon,  8T  Iowa,  93;  Pbelp* 

a  perceptible  leaning  again*t  that  *peciei  v.  Meade,  41  low*,  470.    It  may  be  uie- 

of  conreyance.     A*  illnitratEug  how  far  fhl  to  compare  theie  cam  with  Kimball 

the  court*  will  go,  in  *ame  caiei,  to  *u*-  v.  Boiendale,  42  Wit.  407,  and  Silibee  *. 

tain  Irregnlar  taxation,  where   ofilcer*  Siockle,  44  Mich.  Sei. 
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•  CHAPTER  XV.  [•  623] 

THB  EUmSNT  DOMAIN. 

Eteet  Bovereignty  poasesBCB  buildioga,  lands,  and  other  prop- 
erty, which  it  holds  for  the  use  of  its  officers  and  agents,  to  enable 
them  to  perform  their  public  functions.  It  may  also  have  prop- 
erty from  the  rents,  issues,  and  profits,  or  perhaps  the  sale  of 
which  it  is  expected  the  State  will  derive  a  revenue.  Such  prop- 
erty constitutes  the  ordinary  domain  of  the  State.  In  reapeet  to 
its  use,  enjoytnent,  and  aUenation,  the  same  principles  apply  which 
govern  the  man^ement  and  control  of  like  property  of  individ- 
uals ;  and  the  State  is  in  fact  but  an  individual  proprietor,  whoae 
title  and  rights  are  to  be  tested,  regulated,  and  governed  by  the 
same  rules  that  would  have  pertained  to  the  ownership  of  the 
same  property  by  any  of  its  citizens.  There  are  also  cases  in  which 
property  is  peouharly  devoted  to  the  general  use  and  enjoyment 
of  the  individual  citizens  who  compose  the  oi^^anized  society,  but 
the  regulation  and  control  of  which  are  vested  in  the  State  by 
virtue  of  its  sovereignty.  The  State  may  be  the  proprietor  of  this 
property,  and  retain  it  for  the  common  use,  as  a  means  of  contrib- 
uting to  the  general  health,  comfort,  or  happiness  of  the  people ; 
but  generally  it  is  not  strictly  the  owner,  but  rather  the  govern- 
ing and  supervisory  trustee  of  the  publio  rights  in  such  property, 
vested  with  the  power  and  charged  with  the  duty  of  so  regulat- 
ing, protecting,  and  controlling  them,  as  to  secure  to  each  citizen 
Uie  privilege  to  make  them  available  for  his  purposes,  so  far  as 
may  be  consistent  with  an  equal  enjoyment  by  every  other  citizen 
of  the  same  privilege.'    In  some  instances  these  rights  are  of  such 

I  In  The  CoinpMir  of  Ftm  FUhei«,  (^  the  realm.  And  that  conieqaentlytha 
Ac.  tr.  Qann,  20  C.  B.  >.  ■.  1,  it  wat  beld  grantees  of  a  particular  portion,  who  oc- 
that  the  oinierthlp  of  the  Crown  in  the  eupied  it  (or  a  fliherr,  cooid  not  be  taw- 
bed  of  naTlgabte  waten  ia  for  the  bene-  fnllj  authoriied  ta  char^  and  collect 
St  of  the  (vhject,  and  oannot  be  need  Id  anchorage  doea  from  Teuele  •Dchoring 
taj  inch  manner  as  to  derogate  from  or  therein.  Ai  regardi  ptiblic  and  eiolo- 
ioterfec*  with  the  right  of  oaTigation,  tiTe  right*  of  fliher;  in  thii  conntrj,  eee 
which  iMloDg*  bj  law  to  all  the  lubjecd  Canon  v.  Blaxer,  2  Binn.  476 ;  a.  a.  4  Aok 
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a  nature,  or  the  circumstances  are  such,  that  the  most  feasible 
mode  of  enabling  every  citizen  to  participate  thereiu  may  seem  to 
be  for  the  State  to  transfer  its  control,  wholly  or  partially,  to  in- 
dividualfi,  either  receiving  by  way  of  augmentation  of  the  public 
revenues  a  compenciation  therefor,  or  securing  in  return  a  release 

to  tlie  citizens  generally  from  some  tax  or  charge  which 
[*  624]    would  have  rested  upon  them  in  'respect  to  such  rights, 

had  the  State  retained  the  usual  control  in  its  own  hands, 
and  borne  the  incidental  burdens. 

The  rights  of  which  we  here  speak  are  considered  as  perttuning 
to  the  State  by  virtue  of  an  authority  existing  in  every  sovereignty, 
and  which  ia  called  the  eminent  domain.  Some  of  these  are  complete 
without  any  action  on  the  part  of  the  State ;  as  is  the  case  with 
the  rights  of  nav^ation  in  its  seas,  lakes,  and  public  rivers,  the 
rights  of  fishery  in  public  waters,  and  the  right  of  the  State  to  the 
precious  metals  which  may  be  mined  within  its  limits.'  Othen 
only  become  complete  and  are  rendered  effectual  through  the  State 
displacing,  either  partially  or  wholly,  the  rights  of  private  owner- 
ship and  control;  and  this  it  accomplishes  either  by  contract  with 
the  owner,  by  accepting  his  gift,  or  by  appropriating  his  property 
^aiust  his  will  through  an  exercise  of  its  superior  authority.  Of 
these,  the  common  highway  furnishes  an  example ;  the  public  rights 
therein  being  acquired  either  by  the  grant  or  dedication  of  the 
owner  of  the  land  over  which  they  run,  or  by  a  species  of  forcible 
dispossession  when  the  public  necessity  demands  the  way,  and  the 
private  owner  will  neither  give  nor  sell  it.  All  these  rights  rest 
upon  a  principle  which  ia  every  sovereignty  is  essential  to  its  ex- 
istence and  perpetuity,  and  which,  so  far  as  when  called  into  ac- 
tion it  excludes  pre-existing  individual  rights,  is  sometimes  spoken 
of  as  being  based  upon  an  implied  reservation  by  the  government 
when  its  citizens  acquire  property  from  it  or  under  its  protection. 
And  as  there  is  not  often  occasion  to  speak  of  the  eminent  domain 
except  in  reference  to  those  cases  in  which  the  government  is 
called  upon  to  appropriate  property  against  the  will  of  the  owners, 
the  right  itself  is  generally  defined  as  if  it  were  restricted  to  such 

Dec  463;  Cammaniremlth   r.  CImpiD,  6         ^  IBl.  Com.  2M;   S  Kent,  STS,  not*. 

Pick.  190  i  B.  o.  IS  Am.  Dec.  SM ;  Parker  In  CalifoniU  It  ^M  been  decided  that  a 

r,  Milldam  Co.,  20  Me.  858 ;  8,  c.  37  Am.  gnnt  of  puUic  landi  b;  the  goTerameDt 

Dec.   6S ;   Comni  on  wealth   e.  Look,   108  carrie*  with  It  to  the  gntnte«  tiie  title  to 

Magi.4&2i  Angellon  Watercounet,  {660,  all  mine*.    Bogga  v.  Merced,  Ac.  Ca,  H 

and  caaei  dt«d.  Cal.  279 ;  Moore  v.  Smmv,  17  Cal.  199. 
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oases,  and  is  said  to  be  that  superior  right  of  property  pertaining 
to  the  sovereignty  by  which  the  private  property  acquired  by  its 
citizens  under  its  protection  may  be  taken  or  its  use  controHed  for 
the  public  benefit  without  regard  to  the  wishes  of  its  owners. 
More  accurately,  it  is  the  rightful  authority,  which  exists  in  every 
sovereignty,  to  control  and  regulate  those  rights  of  a  public  nature 
which  pertiun  to  its  citizens  in  common,  and  to  appropriate  and 
control  individual  property  for  the  public  benefit,  as  the  public 
safety,  necessity,  convenience,  or  welfare  may  demand.' 

•  When  the  existence  of  a  particular  power  in  the  gov-  [•  525] 
emment  is  recognized  on  the  ground  of  necessity,  no  del- 
egation of  the  legislative  power  by  the  people  can  be  held  to  vest 
authority  in  the  department  which  holds  it  in  trust,  to  bargain 
away  such  power,  or  to  so  tie  up  the  hands  of  the  government  as 
to  preclude  its  repeated  exercise,  as  often  and  under  such  circum- 
stances as  the  needs  of  the  government  may  require.  For  if  this 
were  otherwise,  the  authority  to  make  laws  for  the  government 
and  welfare  of  the  State  m^ht  he  so  exercised,  in  strict  conform- 
ity with  its  constitution,  as  at  length  to  preclude  the  State  per- 
forming its  ordinary  and  essential  functions,  and  the  agent  cho&en 
to  govern  the  State  might  put  an  end  to  the  State  itself.   It  must 

>  Vftttel,  c.  20,  f  81 1   Bynkenhoek,  Chucellor,  in  Beekmu  e.  Smntoga  uid 

lib.   8,   c,    16 ;    Aug.   on   Watercounea,  Schenectady  R.  R.  Co.,  8  Fuge,  46,  73  ; 

1467;  2  lCeiit,3S8-310;  Redr.oDRailw.  8.  c  23  Am.  Dec  679.     The  right  li  in- 

e.  ii,  S  1 1  Waples,  Frc.  in  Rem,  {  242.  herent  in  all  goTernments,  and  reqaire* 

"  The  right  which  belongt  to  tlie  Bocict;  no  conititatlonal  proviaion  to  gire  it  fbrce- 

or  to  the  KOTsreign  of  diipoaing,  in  caw  Broira  r.  Beatty,  84  Uisa.  227 ;  Taylor  v. 

<tf  neceuity,  and  for  the  puhliu  aafety,  of  Furter,  4  Hill,  140 ;  I«ke  Shore,  &«■  B.  R. 

all  the  wealth  contained  in  the  Slate,  ii  Co.  n.  Chicago,  &c.  R.  R.  Co.,  B7  111.  600; 

called  the  emioent  domain."     MtKinley,  s.  c.  2  Am.  k  Eng.  R.  R.  Caa.,  440.   "  Title 

J.,  in  Pollard't  Lettee  d.  Hagan,  8  How.  to  propertj  ii  atwaya  held  npon  the  im- 

SIS,  233.      "  Not  withstanding  the   gnutt  pliedconditlonthatlt  mostbetmrendered 

t«  IndiTidoali,  the  eminent  domain,  the  to  the  goTemmcnt,  either  in  whole  or  in 

hlgbeat  and  moat  exact  idea  of  property,  part,    when   the   public  neceMitiea,  e*l- 

nnwinf  In  the  government,  or  in  the  ag.  denced  according  to  the  eitabiisltrd  fbnna 

gregate  body  of  the  people  in  their  mt-  of  law,  demand."  EogAoom,  J.,  In  People 

•reign  capacity  ;  and  Ihej  hare  a  right  v.  Uayor,  tc.  of  New  York,  83  Barb.  102, 

to  reinme  the  poueaaion  of  the  property,  112.    And  lee  Heyward  v.  Mayor,  &c.  of 

ia  the  manner  directed  by  the  eonititn-  New  Toik,  T  N.  T.  S14 ;    Water  Worka 

Hon  and  law*  of  the  State,  whenever  the  Co.  v.  Borkhart,  41  Ind.  864 ;  Weir  v.  8t 

public  intereit  reqnirei  It    This  right  o(  Paul,  ktt.  R.  R.  Co.,  IS  Minn.  166.    That 

iMomption  may  be  eierdied,  not  only  one  ezerciw  of  the  power  of  appropriar 

wbere  the  aafety,  bnt  alio  where  the  Id-  tlon  will  not  preclude  othen  for  the  lame 

tereat  or  eten  the  expediency,  of  the  Sute  porpoee,  aee  Central  Branch  D.  P.  B.  R. 

U  coDcerned ;  aa  wher«  the  land  of  the  Co.  p.  AtchlaoD,  Ac.  R.  R.  Co.,  96  Ean. 

iBdiridnal  U  wanted  for  a  road,  canal,  or  660. 
other  public  ImprorenMnt.''    WcdvorA, 
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follow  Hkftt  any  legiidative  bai^a  ia  raatraint  of  the  complete, 
ooDtinuouB,  aod  repeated  exerciae  of  the  right  of  eminent  domain 
ia  unwarranted  and  void ;  and  that  provision  of  the  Constitntion 
of  the  United  States  which  forbids  the  States  violating  the  obli- 
gation of  contracts  could  not  be  so  construed  as  to  render  valid 
and  effectual  such  a  bargain,  which  originally  waa  in  excess  of 
proper  authority.  Upon  thia  subject  we  shall  content  ouiaelvee 
with  referring  in  thia  place  to  what  has  been  said  in  another  con- 
nection.i 

As  under  the  peculiar  American  system  the  protection  and 
regulation  of  private  rights,  privileges,  and  immunities  in  general 
belong  to  the  State  governments,  and  those  governments  are  ex- 
pected  to  make  provision  for  the  conveniences  and  necessitaeB 
which  are  usually  provided  for  their  oitiEena  throu^  the  exei^ 
cise  of  the  right  of  eminent  domain,  the  right  itself,  it  would 
seem,  must  pertain  to  those  governments  also,  rather  than  to  Uie 
government  of  the  nation ;  and  such  has  been  the  conclosion  of 
the  authorities.  In  thenew  Territories,  however,  when  the  govern- 
ment of  the  United  States  exercises  sovereign  authority, 
[*  626]  it  possesses,  *  as  incident  thereto,  the  right  of  eminent 
domain,  which  it  may  exercise  directly  or  through  the 
territorial  governments ;  but  this  right  passes  from  the  nation  to 
the  newly  formed  State  whenever  the  latter  is  admitted  into  the 
Union.*  So  far,  however,  as  the  general  government  may  deem 
it  important  to  appropriate  lands  or  other  property  for  its  own 
purposes,  and  to  enable  it  to  perform  ite  functions, — as  must 
sometimes  be  necessary  in  the  case  of  forts,  light-houses,  military 
posts  or  roads,  and  other  conveniences  and  necessities  of  govern- 
ment, —  the  general  government  may  still  exercise  the  authority, 
as  well  within  the  States  as  within  ^e  territory  under  its  exclu- 
sive jurisdiction,  and  its  right  to  do  80  may  be  supported  by  the 

I  See  ante,  p.  '  SSI.  order  to  donate  tt  to  the  general  p>Ten- 

*  Pollard'i  Leuee  t>.  HagBni  S  How.  ment  Ibr  naiionBl  purpoeea :   Beddall  ». 

212;-Goodtitl«  d.   Klbbee,  0  Haw.  471;  Bitm.H  Hd.  444]  OUmerp.  Lima  Polot, 

Doe  0.  Beebe,  13  How.  26 ;  United  State*  18  Cal.  220 ;  Bute  c  Merchanta'  Int.  Co., 

V.  The  Railroad  Bridge  Co.,  6  McLean,  lOS  HaM.  866,  and  Cnmmlnga  v.  Aih,  GO 

617;    Weber  ir.  Harbor  Comnbtioiicra,  H.H.&91,  the  contr«r;iinowdel«nnined. 

18  WaU.  &7i  Swan  t>.  Williamt.  2  Htoh.  SeeTrombieyD.Aaditoi^GeDeral.SSMIdi. 

427 ;  WarreD  o.  St.  Paul.  ftc.  R.  R  Co.,  471 ;  Eobl  r.  United  SUtei,  SI  U.  3.  367. 

18  Hion.  S84.   AlthoQgh  It  baa  l>e«a  held  Such  an  aothorlty  in  the  Statee  it  need- 

in  aome  cawi  that  the  Statea  have  an-  leit,  for  the  power  of  the  general  govern- 

thority,  under  the   eminent  dom^n,  to  ment  ia  ample  for  til  need*, 
appropriate  the  property  of  IndlTiduak  in 
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Bame  reasotia  which  support  the  right  iu  any  oase ;  that  is  to  say, 
the  absolute  necesaity  that  the  means  in  the  goTerDmeot  for  per- 
fomuDg  its  fuDctioDB  and  perpetuating  its  existence  should  not 
be  liable  to  be  controlled  or  defeated  by  the  want  of  consent  of 
private  parties,  or  of  any  other  authority.^ 


What  Property  i$  tviject  to  the  Right. 

Every  species  of  property  which  the  public  needs  may  require, 
and  which  government  cannot  lawfully  appropriate  under  any 
other  right,  is  subject  to  be  seized  and  appropriated  under  the 
right  of  eminent  domain.'  Lands  for  the  public  ways ;  timber, 
Btone,  and  gravel  with  which  to  make  or  improve  the  public 
waya;^  buildings  standing  in  the  way  of  contemplated  improve- 
ments, or  which  for  any  other  reason  it  becomes  necessary  to  take, 
remove,  or  destroy  for  the  public  good ;  *  streams  of  water ;  ^  cor^ 

1  Kohlc  United  Sutai,  Bl  U.  S.  867;  rocooii.Oeai7,8Cal.S9;CoDweUii.Eiinic^ 

Tremble;  v.  Audi  tor- Geneml,  2S  Mich.  Slnd.SG;  American  FriDt  Worki  v.  Law- 

471;    Darlingtoo    e.  United    State*,  62  leDce,  21  N.  J.  248;   SAme  v.  Same,  2S 

Peon.  St  382.  N.  J.  9,  600;   McDonsia  v.  KedwiDg,  IS 

*  People  B.  iSmyoT,  to.  of  New  Tork,  Minn.  88:  Field  v.  Des  MoIdb*,  39  lowk, 
S2  Barb.  102;  Bailej  «.  Millenberger,  81  576.  The  muoicipal  corpontiDii  whoee 
PeDD.  St.  87.  officer!  order  the  deetrnction  is  not  Liable 

■  Wheelock  d.  Tonng,  1  Wend.  S17  ;  tot  the  damaget  unleu  ezpreuij  made 

hjoa  V.  Jerome,  16  Wend.  66Q;  Jerome  lo  hj  itatule.     White  v.  Charleilon,  2 

V.  Ro«a,  7  Johsa.  Ch.  S16;  a.  a.  11  Am.  HiU  (S.  C),  671 ;   Danbar  •>.  San  Frui- 

Dec  484;  Bliai  t>.  Ho*mer.  16  Ohio,  44;  dMO,  1  CaL  866;  Stone  v.  Jitjor,  Ac.  of 

Watkina  v.  Walker  Co.,  18  Tex.  5B6.    In  New  Tork,  25   Wend.   167 ;    Taylor  v. 

Eldridge  0.  Smith,  84  Vt.  484,  it  wai  held  Fl^mODtfa,  6  Met.  482 ;  Ruggle*  o.  Nan- 

competent  for  a  railroad  company  to  ap-  tucket,  11  Cuib.  438;   Keller  t>.  Corpna 

pTopriate  lands  for  piling  the  wood  and  Chritti,  50  Tei.  814 ;  a.  c.  82  Am.  Bep. 

lamber  utcd  on  the  road,  and  brought  to  618. 
it  to  be  traniported  thereon.  *  Gardner  v.  Newbni^,  2  Johni.  Ch. 

*  Wella  V.  Somerrct,  ftc  R.  B.  Co.,  182;  s.  a.  7  Ant.  Dec  526.  In  this  case 
47  Me.  316l  But  the  deitnictlon  of  a  a  ttream  was  appropriated  in  order  to 
prirate  house  during  a  fire  to  prevent  the  supply  a  town  with  water.  The  appropri- 
api«uiing  of  a  conflagration  has  been  held  ation  might,  of  coune,  lie  made  for  any 
not  to  be  an  appropriation  under  the  right  other  object  of  pobllc  utility;  and  a  stream 
of  eminent  domain,  hut  an  exerdse  of  the  may  eren  be  diTerted  from  its  coune  to 
police  power.  "  The  destmotion  of  this  remore  it  out  of  the  nay  of  a  pnhlic  im- 
properly wss  authorized  by  the  law  of  proTement  when  not  appropriated.  Sea 
OTerruling  necessity;  it  was  the  eiercise  Johnson  c.  Atlantic, &c.Ii.R.  Co., 36 N.H. 
ofa  natural  right  belonging  Id  eTsryindi-  669;  Baltimore,  &c  R.  B.  Co.  d.  lifagrn- 
*idiul,notconferTed  by  law,  hut  tacitly  ao-  der,  84  Md.  79;  8.  a  0  Am.  Hep.  310. 
eepted  bora  all  human  codes."  Per  Sher-  But  in  geneial,  in  constructing  a  public 
man.  Senator,  in  Bnasell  it.  Mayor,  &c.  of  work,  it  is  the  duty  of  those  concerned 
NewToik,3I>eiiio,4ei,478.  See  also  So-  (o  aroid  diTerting  streama,  and  to  ««• 
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ponte  franchiseB ;  *  sod  generally,  it  may  be  Baid,  legal 
[*  527]    and  equitable  rights  of  'every  description  are  liable  to  be 

•tract  tb«    aecfmrj  cnlrerta,  bridgn,  Mid  thli  can  b«  cBectad  withoat  vaj  In- 

Ac,  Ibr  tbat  pnrpow.    March  v.  Port*-  bingement  on  tba  ciaiititutioiuJ  rightt 

month,  Ic  R.   B.   Co.,   10  N.  H.  372;  oTthe  labject.    Jf  in  inch  CMet  •aiuble 

BooglitoQ  r.  Carter,  IS  John*.  40G;  Rowe  and  adequate  proTiilon  ii  made  bj  tba 

e.  Addiaoa,  M  N.  U.  906 ;    Proprietor*,  legialatnre  for  tbe  compentatioo  of  thoM 

Ac.  V.  Naihoa  &  Iiowell  B.  R.  Co..  10  wboae  propert7  or  fnnchiae  ia  Injured  or 

Ciuh.  8S8 ;  Haynei  i^.  Burlingloo,  88  Tl  taken  away,  tliere  ia  no  TiolatioD  at  pub- 

SfiO.    And  tee  Peltigr«w  v.  ETaiurille,  26  lie  faith  or  priTate  right.    Tbe  obligatioa 

Wis.  223;  ArimoiMl  c.  Gr«eii  Bay  Co.,  81  of  the  oontraot  crealsd  by  the  original 

Wia.  816 1  Stein  n.  Burden,  24  Ala.  180.  charter    ia    therebj    rec<^ized."      Pw 

Aa  to  the  obligation  of  a  railroad  com.  Bige/oie,  J.,  in  Central  Bridge  Corpora- 

puif  to  eompenaate  partiea  whoae  landa  tton  ■>.  Lowell,  4  Otay,  474,  482.    Thli 

are'  Hooded  by  ezcaratlotii  or  embank-  anbject  receirea  a  veiy  fUl  and  aatiafac- 

menli  of  tbe  company,  lee  Brown  v.  Cay-  tory  examination  by  Judget  Pamn  asd 

nga,  Ac.  B.  R.  Co.,  12  N.  T.  480;  Korria  Shamcood,  in  Commonwealth  b.  Pennayl- 

D.  Vt.  Cent.  R.  R.  Co.,  28  Vt.  99.    Com-  ranla  Canal  Co.,  60  Penn.  St.  41 ;  a.  c. 

pare  Eaton  n.  Boitim,  C.  &  H.  R.  R.  Co.,  &  Am.  Rep.  329.    In  Central  Ciiy  Hone 

61  N.  H.  604,  where  it  wa«  decided  that  a  Railway  Co.  e.  Fort  Clark  Horae  Railway 

corporation  which  flooded  a  man'a  land  Co.,  87  HI.  52S,  tbit  antgect  li  aomewbat 

by  remoTing  a  natnral  protection  in  tbe  coniidered.      The  qneition    ioTolred   ia 

conitmction  of  their  road  wai  liable  Ibr  thua  atated  by  tbe  court:   "Can  a  com- 

the  Injury,  even  thongh  their  road  waa  peting  horae  railway  company  in  an  ia- 

coniiruuted  with  due  care,  with  Bellenger  eorporated  city  acqnlre  by  compolilon  a 

0.  N.  T.  Central  R.  R.  Co.,  28  N.  T.  42,  title  to  or  the  joint  aw  of  [a  part  of]  the 

and  other  cacetdted,  put, pp.  *670,  '671.  track  and  aapentructnre  of  another  like 

1  PiacataquB  Bridge  e.  New  Bampahire  corporation,  and  tbr  the  expreaa  purpoM 

Bridge,  7  N.  H.  86;   Croaby  d.  Hanover,  of  making  the  tracka  ao  compulaorily 

86  H.  H.  404;    Tuckahoe  Canal  Co.  v.  taken  a  portion  of  iti  own  line!"     Tbia 

Bailroad  Co.,  11  Leigh,  42;  a.  c.  80  Am.  qneition   ii   anaweied   In    the   oegatiTe, 

Dec.  874 ;    BoatOD  Water  Power  Co.  o.  though  at  tbe  lame  time  It  la  intimated 

Beaton  and  Worceater  R.  R.  Co.,  28  Pick,  that   "  proceedinga  might  tie  iiutituted, 

860;  Centra]  Bridge  Corporation  v.  Low-  ptrki^,  to  condema  tbe  entire  road  and 

ell,  4  Oniy,  474 ;   Weat  River  Bridge  c.  fhuichiae,  and  thna  paai  it  over  aa  an  en- 

Dii,  0  Mow.  607 ;  Richmond  R.  R.  Co-  o.  tirety  to  tl»e  competing  road."    Bat  aa 

Louiaa  R.  R.  Co.,  13  How.  71,  per  Orier,  to  thla,  aee  Lake  Shore,  Ac.  R.  R.  Co.  v. 

J.;    Cheiapeake  and  Ohio  Canai  Co.  e.  Chicago,  Ac  R.  &.  Co.,  97  HI.  506;  Bt 

Baltimore  and  Ohio  R.  R.  Co.,  4  0111  A  J.  Roclieater  Water  Commiadonera,  66  N.  T. 

6 ;  SMte  17.  Hoyea,  47  Me.  189 ;  Red  River  418 ;  Little  Miami,  Ac  R.  H.  Co.  r.  Day- 

Bridge  Co.  r.  CUrkaville,  1  Bneed,  176;  ton,  23  Uhlo  St.  610.    Tbe  bridge  of  a 

ArmlDgton  v.  Bamet,  16  Vl.  716 ;  White  corporation  may  be  taken  under  the  emi- 

River  Turnpike  Co.  v.  Vermont  Central  nent  domain  and  made  a  A^e  bridge.    Re 

R.  R.  Co.,  21  Vt.  590;   Newcaatle,  Ac.  Towanda  Bridge  Co.,  91  Penn.  St.  216. 

R.  R.  Co.  D.  Peru  and  Indiana  R.  R  Co.,  land  appropriated  by  one  railroad  com- 

S  Ind.  164;    Bpringfleld   v.   Connecticnt  pany  under  the  eminent  domain,  but  not 

River  B.  R.  Co..  4  Cuah.  68 ;  Forward  v.  required  for  the  eiereiae  of  ita  franchiaea 

Hampahire,  Ac.  Canal  Co.,  22  Pick.  462;  or  the  diacbarge  of  ila  dntiea,  ia  liable  to 

Commonwealth  x.  Pittibnrg,  Ac.   R.  R.  be  taken  for  the  corporate  tiae  or  aootber 

Co.,  6R  Penn.  St.  26 ;  A>  Towanda  Bridge  railroad  company.     North  Carolina,  Ac 

Co.,  91  Penn.  St  216.     "The  only  true  R.  R.  Co.  v.  Carolina  Central,  Ac  R.  R. 

mle  of  policy  aa  well  aa  of  law  la,  that  a  Co.,  83  N.  C.  480.    See  Chicago,  Ac  R.  R. 

grant  for  one  public  purpoae  moat  yield  Co.  c.  Lake,  71  QL  8SS.    A  contract  ced- 

lo  anottwT  more  nrgenl  and  Imp^tant,  lug  to  a  telegraph  company  tbe  exdndve 
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thus  appropriated.  From  this  statement,  however,  most  be  ex- 
cepted money,  or  that  which  in  ordinary  nse  pauses  aa  euch,  and 
which  the  goverameDt  may  reach  by  taxation,  and  also  righta  in 
action,  which  can  only  be  available  when  made  to  produce  money ; 
□either  of  which  can  it  be  needful  to  take  under  this  power.* 


LegiiAatwe  AviKoriiy  ReqvitUe. 

The  right  to  appropriate  private  property  to  public 
uses  lies  *  dormant  in  the  State,  until  l^islative  action  [*528] 
is  had,  pointit^  out  the  occaeions,  the  modes,  conditions, 
and  agencies  for  its  appropriation.*  Private  property  can  only 
be  taken  parsuant  to  law;  but  a  legislative  act  declaring  the 
oecessity,  being  the  customary  mode  in  which  that  fact  is  deter- 
mined, must  be  held  to  be  for  this  purpose  "  the  law  of  the  land," 

light  of  opcntlDg  BQd  malDUlolDK  it«  forthe  mere  parpowof  niiingkraTeDoe 

liiiM  OTer  the  right  at  way  of  k  nilroad  ttj  Mle  or  olherwtw ;  vtA  the  enrdH  at 

company  caaDot  preclude  the  State  from  inch  a  power  would  be  utterly  de»tru<y 

aathoriting  the  eatabliiliment  of  another  tire  ot  indlTidnal  right,  and  break  down 

telegraph  line  orer  the  aame  right  of  way.  all  the   diitinctlont  between  xiun  and 

New  Orleant  4«.  B.  B.  Co.  e.  Sovtbem,  tnut,  and  annihilate  thera  for  eier  at  tbe 

Ac.  Telegraph  Co.,  63  Ala.  211.  phMiire  of   the    Stale."     Wood,  J.,   in 

1  Property  of  indlTidnala  cuuiot  be  BnckiiiKbam  v.  Smith,  10  Oliio,  288^  297. 

appropriated   by  the   State   ander  tbii  To  the  »ame  effect  ia  Cooper  v.  WilUama, 

power  fiir  the  mere  porpoae  oF  adding  to  6  Ohio,  892 ;  a.  o.  22  Am.  Dec  74&. 

the  teTenne*  of  the  State.     Thna  it  haa  Taking  money  nnder  the  right  of  eml- 

been  held  in  Ohio,  that  in  approprlatlDg  neot  domain,  when  it  moat  be  compen- 

tbe  water  of  ttreama  for  the  parpoaei  ot  aated  in  money  afterwarda,  conld  be  noth- 

■  caDal,  more  oonld  not  he  taken  than  ing  more  nw  Ian  than  a  forced  loan,  only 

vaa  needed  tor  that  object,  with  a  view  to  be  JoiliBed  aa  a  la«t  reiort  in  a  time  of 

to  nl*lng  a  reTenne  by  Mlling  or  leaaing  extreme  peril,  wliere  neitlter  the  credit  of 

it      "The   Slate,   ootwithitanding   the  the  goTerankent  nor  the  power  of  lasatiqa 

aoTeielgnty  of  hercharacter,cantakeonly  oonld  be  made  aTailable.    It  iiimpoati- 

■nffideiit  water  from  private  (trcMiu  for  ble  to  lay  down  rule*  for  snch  a  caie,  ex- 

the  puipoKa  of  the  canal.     So  tar  the  cept  each  ai  the  law  of  OTerrallng  kecee- 

law  antboriiee  the  commiuionen  to  In-  eity,  which  for  the  time  being  leti  aelde 

Tade  prirate  right  at  to  Uke  what  may  all  the  rule*  and  protection*  of  private 

be  necMMry  for  canal  naTJgatioa,  and  tight,  ihall  then  prescribe.     See  pod, 

to  thii  extent  authority  ii  conferred  by  p.  'liSO,  note. 

the  ccnttltution,  prorideda  compenaation  *  Barrow  v.  Page,  G  Bayw.  07 ;  Rail- 
be  paid  to  the  owner.  The  principle  U  road  Co.  o.  Lake,  II  IlL  S88;  Allen  ■>. 
fonsdedon  tlieinperiorctaim*  of  awhole  Jones,  47  Ind.  488.  It  cannot  be  pre- 
commnnity  orer  an  Indiridual  dtiten ;  anmed  that  any  corporation  haa  antbority 
but  then  in  thoae  catet  only  when  prl-  to  eserdae  the  right  of  eminent  domain 
vale  pnqierty  ia  wanted  for  pMic  aw,  or  until  the  grant  be  thown.  Fhllllpi  v. 
demanded  by  the  ptiilic  vxifiu^  We  Xhmkirk,  to.  R.  R.  Co.,  7B  Feno.  8L IT7 ; 
know  of  no  inataooea  In  which  It  haa  or  Allen  v.  Jonee,  4T  Ind.  48a 
cao  be  taken,  e*eit  by  State  antboritjrt 
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and  DO  further  finding  or  adjndicaUon  can  be  esBentaal,  nnless  the 
constitution  of  the  Stat«  htm  expressly  required  it.^  When,  how- 
ever, action  is  had  for  this  purpose,  there  must  be  kept  in  riev 
that  general  as  well  as  reasonable  and  jost  rule,  that,  wheoevra 
in  purHoanoe  of  law  the  prc^rty  of  an  individaal  is  to  be  divested 
by  proceedings  against  his  will,  a  stiict  compliance  must  be  had 
with  all  the  proTisions  of  law  which  are  made  for  his  protection 
and  benefit,  or  the  proceeding  will  be  ineffectnal.*  Those  prori* 
sions  must  be  regarded  as  in  the.  nature  of  conditions  precedent, 
which  are  not  only  to  be  observed  and  complied  with  before  the 
right  of  the  property  owner  is  disturbed,  but  the  party  claiming 
authority  under  the  adverse  proceeding  must  show  affirmatively 
8Qch  compliance.  For  example,  if  by  a  statute  prescribing  the 
mode  of  exercising  the  right  of  eminent  domain,  the  damages  to 
be  assessed  in  favor  of  the  property  owner  for  the  taking  of  his 
land  are  to  be  so  assessed  by  disinterested  freeholders  of  the  mu- 
uicipality,  the  proceedii^  will  be  ineffectual  unless  they  show  on 
their  face  that  the  appraisers  were  snch  freeholders  and  inhabit 
tants.'  So  if  a  statute  only  authorizes  proceedings  in  tnt;^m 
after  an  efCurt  shall  have  been  made  to  agree  with  the  owner  on 
the  compensation  to  be  paid,  the  fact  of  such  effort  and  its  failure 

1  "  Whste*er  maj-  be  the  thMMtic^  tfon,  when  not  rMtatined  hj  ttia  oonati- 

fonndation  for  the  liglit  of  eminent  do-  tadon.      Secombe    o.   Rulroad    Ca,    M 

main,  it  k  eert>in  Ihu  It  atttebei  u  An  WalL  108. 

Incident  to  e*eiy  WTereignty,  and  cohU-         *  GiUinwater  v.  Hiniiiippi,  Ac.  IL  R. 

tatei  a  condition  upon  which  all  property  C«.,  IB  lU.  1 ;  Stanford  d.  Worn,  S7  Cat 

U  Iwlden.     When  tlie  public  necaMitj  ITl ;  Dalton  c.  Water  CommiMlonera,  4B 

require*  It,  private  right*  to   propertj'  Cal.  238;  Stockton  ■.  Whilmore,  GO  Cal. 

muM  jield  to  thi(  paramount  right  of  the  66* ;  Superriaoia  of  Doddridge  v.  Stont, 

(oreretgD  power.     We  have  reputedly  S  W.  Va.  708;   Mltdwil  v.  IlltDoi*,  Ac. 

held  that  the  character  of  the  work  for  Coal  Co.,  08  111.  360 ;  Chicago,  tc.  R.  R. 

which  the  property  ii  taken,  and  not  the  Co.  v.  Smith,  78  lU.  M;  Springfletd,  Ac. 

means  or  agencies  employed  for  lU  con-  K.  R.  Co.  d.   Hall,  67  RL  90 ;  Powere'e 

■tniclion,    determlnea    the    qneetlon    of  Appeal,  E9  Mich.  GM;  Kroopv.  FonDan, 

power  in  the  eierciie  of  thli  right.    It  31  Mich.  IM;  AimM  v.  Decatvr,  29Hich. 

requires  no  judicial  condenination  to  suli-  77 ;  Lund  e.  Hew  Redford,  131  Has*.  S8S ; 

Ject  private  property  to  public  uses.    like  Wamesit  Power  Co.  e.  Allen,  ISO  Mbm. 

thepower  to  tax.  it  resides  *ith  the  legie-  862;  Rohlnian  v.  Oreea  Bay,  fte.  R  R. 

latire  department  to  whom  the  delegation  Co..  40  Wis.  167 ;  Moore  t>.  Railway  Co^ 

1(  made.    It  may  be  exercised  direetiy  or  84  Wi*.  17S;  UnitM!  State*  v.  Becd,  GS 

indirectly  by  that  body  ;  and  It  can  only  Uo.  666 ;  Decatur  County  *.  Hvmphreys, 

be  resttalned  by  the  Judkdary  when  iu  47  Oa.  666;  CoaimisaloDera  v.  Beckwitb, 

llmiu    hare  been    exceeded  or   Its  an-  10  Kan.  OOS. 

thority  has  been  abased  or  perverted."        •  Tflchols  v.  Bridgepmt,  2S  Conn.  IW; 

Kramer  v.  Clerehind  and  PittaburK  R.  R.  Judson  d.  Bridgeport,  36  Conn.  436 ;  Peo- 

Co.,  G  Ohio  St.  140, 140.    The  mode  oC  pie  v.  Brighton,  90  Hloh.  67;  Moon  w. 

exeitiiae  U  left  to  the  legUaUve  dlaoie-  B^way  Co.,  «4  Wi*.  17«. 
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cQufit  appear.^  So  if  the  statute  vests  the  title  to  lands 
appropriated  in  the  State  or  in  *  a  corporation  on  pay-  [*  529] 
Qtent  tlierefor  heing  made,  it  is  evident  that,  under  the 
rnle  stated,  the  payment  is  a  condition  precedent  to  the  passing 
of  the  titla'  And  where  a  general  railroad  law  authorized  routes 
to  be  surveyed  by  associated  persons  desirous  of  constructing 
roads,  and  provided  that  if  the  legislature,  on  being  petitioned 
for  the  purpose,  should  decide  by  law  that  a  proposed  road  would 
be  of  sufficient  utility  to  justify  ita  oonstruction,  then  the  com- 
pany, when  organized,  might  proceed  to  take  land  for  the  way,  it 
was  held  that,  until  the  route  was  approved  by  the  legidlatore,  no 
anthority  could  be  clumed  under  the  law  to  appropriate  land  for 
the  purpose."    These  cases  must  suffice  as  illustrationa  of  a  gen- 

I  ReitenbtiDgh  v.  Cbuter  Valley  H.  B.  18  Wend.  9,  where  the  statutory  prorl- 

Co.,  21   Fenn.  SU  100;   Ellis  d.  Pacific  tiODS  were  limlkr.     See  farther  State  e. 

B.  R.  Ca,  61  Ho.  200 1  United  Bute*  r.  SeyiDoiiT,  8fi  M.  J,  47 ;  Cameron  r.  Snper- 

Reed,  66  Ho.  666 ;  Burt  t.  BriKham,  117  vImt*,  47  UiM.  204 ;  St.  Jtweph,  &c.  R.  R. 

Uus.  907 ;  We«t  Ta.  TransporCalion  Co.  Co.  v.  Callender,  13  Kan.  496 ;  Parii  o. 

V.  Volcanic  OU  and  Coal  C^,  6  W.  Ya.  Uaion,  87  Tex.  447 ;  People  n.  HcRoberti, 

8S2.     But  it  was  held  in  tbi*  lait  caw  62  Ql.  88;  St.  Louia,  &c.  B.  R.  Co.  v, 

that  if  the  owner  appean  in  proceedlogt  Teters,  68  HI.  144 ;  Sberman  u.  Milwaukee, 

tUen  for  the  aiaeument  of  datnagei,  and  Ac.  R.  R.  Co.,  10  Wit.  616 ;  Boblman  r. 

coDteaU  the  amount  withoot  objecting  Green  Bay,  &c.  R.  R.  Co.,  10  Wii.  167 ; 

the  want  of  any  inch  attempt,  the  court  Brady  n.  Branann,  46  Col.  640;  Delphi  d. 

mnat  pr««ums  it  to  have  been  made.  Evsni,  36  Ind.  80;  Eiderolller  v.  Wyao- 

>  Stacy  V.  Vermont  Central  R.  R.  Co.,  dotte,  2  Dill.  376.    In  the  caae  In  Howard 

27  Vt.  89.    By  the  aection  of  the  ilatute  It  la  Hid :  "  It  can  hardly  be  qnestloned 

noder  which  the  land  waa  appropriated,  that  without  acceptance  by  the  acta  and 

■I  waa  provided  that  when  land  or  other  In  the  mode  preicribed  [i.  t.,  by  payment 

real  e*tata  waa  taken  by  the  corporation,  of  the  damagea  aateaied],  the  company 

for  the  nie  of  their  road,  and  the  partlet  were  not  bound ;  that  if  they  had  been 

were  nnable  to  agree  upon  the  price  of  diaiatlafled  with  the  eatiniate  placed  on 

the  land,  the  aanie  ibould  be  atcertained  the  land,  or  could  hare  i^octtred  a  more 

and  determined   by   the   commiulonerg,  eligible  lite  for  the  location  of  their  road, 

together  with  the  coata  and  charge*  ac-  they  would  have  been  at  liberty,  before 

cmlng  theteoD  anrf  upon  ihe  poymmt  of  lie  auch  acceptance,  wholly  to  renounce  the 

Maw,  or  fy  d^ntiting  tht  amount  in  a  baak,  inquiaitian.     The  proprietor*  of  the  land 

a*  duxJd  bt  ordered  by  the  roTamittianen,  the  could  haye   no  authority  to  coerce  the 

earferatioB  ihaild  bt  detwiedto  bt  teUtd  and  company  into  ita  adoption."    Doaitl,  J., 

fotttutd  of  Ihe  landt.    Held,  that,  until  10  How.  306,  899. 

the  paynoent  waa  made,  the  company  had         '  Oilllnwater  t>.  Uiaaiaaippi,  &c.  R.  R. 

no  right  to  enter  npon  the  land  to  oon-  Co.,  IS  111.  1.    "  The  ttatnte  laya  that, 

•tract  the  road,  or  to  exerciae  any  act  of  after  a  certain  other  act  ahall  have  been 

ownenbip  over  it ;  and  that  a  court  of  pataed,  the  ootnpany  may  then  proceed  to 

eqnity  would  erQoin  them  from  ezerol*-  take  prirate  property  for  ^e  nae  of  Jti 

tag  any  auch  right,   or  they  might  be  road ;  that  ii  equlTalent  to  saying  that 

proaecuted  In  treapaaa  at  law.    Thli  cue  that  right  ahall  not  be  ezerdaed  williout 

folJoira  Baltimore  and  Suaquehanna  B.  B.  inch  lobaeqnent  act.    The  right  to  take 

Cu  0.  Neabit,  10  How,  396,  and  Blood-  private  property  for  public  uae  ia  one  of 

good  tr.  Hohawk  and  Hndaon  B.  B.  Co.,  the  higheet  prerogativea  of  the  toTeralgn 
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eral  rule,  which  iDdeed  would  eeem  to  be  too  plain  and  obTioiu 

to  require  either  illastration  or  discussion.' 
[*  530]  *  So  the  powers  granted  by  such  statutes  are  not  to  be 
enlarged  by  intendment,  especially  where  they  are  being 
ezerciHed  by  a  corporation  by  way  of  appropriation  of  land  for  its 
corporate  purposes.  "  There  is  no  rule  more  familiar  or  better 
settled  than  this ;  that  grants  of  corporate  power,  being  in  dero- 
gation of  common  right,  are  to  be  strictly  construed  ;  and  this  is 
espeoialiy  the  case  where  the  power  claimed  is  a  delegation  of  the 
right  of  eminent  domain,  one  of  the  highest  powers  of  sovereignty 
pertaining  to  the  State  itself,  and  interfering  most  seriously  and 
often  TGxatiously  with  the  ordinary  rights  of  proper^."  *  It  has 
accordingly  been  held  that  where  a  railroad  company  was  author- 
ized by  law  to  "enter  upon  any  land  to  survey,  lay  down,  and 
construct  its  road,"  "  to  locate  and  construct  branch  roads,"  &o., 
to  appropriate  land  "  for  necessary  side  tracks,"  and  "  a  right  of 
way  over  adjacent  lands  sufficient  to  enable  such  company  to 
construct  and  repair  its  road,"  and  the  company  had  located,  and 
was  engaged  in  the  conatruction  of  its  main  road  along  the  north 
side  of  a  town,  it  was  not  authorized  under  this  grant  of  power 
to  appropriate  a  temporary  right  of  way  for  a  term  of  years  along 
the  south  side  of  the  town,  to  be  need  as  a  substitute  for  the  main 
track  whilst  the  latter  was  in  process  of  construction.*  And  sab- 
stantially  the  same  strict  rule  is  applied  when  the  State  itself 
seeks  to  appropriate  private  property ;  for  it  is  not  unreasonable 
that  the  property  owner  should  have  the  right  to  insist  that  the 
State,  which  selecte  the  occasion  and  prescribes  the  conditiona  for 
the  appropriation  of  his  property,  should  confine  its  action  strictly 
within  the  limits  which  it  has  marked  out  as  sufficient.     So  high 

power ;  and  here  the  l^MBtnn  fau,  in  kioHn  v.  Ibriette  tnA  Ctodniiatl  B.  B. 

liDgiu^  Dot  to  be  rolttaken,  expreued  Co.,  IC  Ohio  8t.  21. 

it*  intention  to  reterre  that  power  ontll         *  Cnirier  d.  Marietta  and  Cinciniiati 

it  could  Jadge  foritaelfwhetiierthepro-  R.  R.  Co.,  11  Ohio  St.  S88,  8S1;  Miami 

poaed  road  would  be  of  tufflcient  public  Coat  Ca  t.  Wigton,  IB  Ohio  Bt  MO.    See 

Qtililj  to  jutlKj  the  use  of  thi*  high  pre-  aaU,  pp.  *  S94-*  SBS. 
rogmtive.    It  did  not  intend  to  cait  thli         ■  Currier  r.  Marietta  and  Cindnnatl 

power  away,  to  be  gathered  up  and  naed  R.  R.  Co.,  11  Ohio  St.  22a    And  aee  Gil- 

hf  any  who  might  ohoou  to  ezerdse  it."  mer  v.  Lime  Point,  19  CaL  47 ;  Beniler  r. 

Ibid.  p.  4.  Monotatn  Lalce,   kc   Co.,  18  Cat  800 ; 

>  See  hrther  the  caaee  of  Atlantic  and  Brnning  v.  N.  O.  Canal  and  Banking  Co., 

Ohio  R.  R.  Co.  V.  8nUi*uil,  6  Ohio  St  IS  L*.  Ann.  Ml ;  Weet  Tirginift  Traiw. 

3T6 ;  Panon*  v.  Howe,  41  Me.  SI6 ;  At-  porUtion  Co.  v.  Tolca&ic  OU  and  Coal  Co., 
6  W.  Ta.  88& 
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a  prerogative  as  that  of  diveeting  one's  estate  against  his  vill 
should  only  be  exercised  where  the  plain  letter  of  the  law  per- 
mits it,  and  under  a  careful  observance  of  the  formalities  pre- 
scribed for  the  owner's  protection. 


Zte  Purpo$e. 

The  definition  given  of  the  right  of  eminent  doniwn  implies 
that  the  purpose  for  which  it  may  be  exercised  must  not  be  a  mere 
private  purpose ;  and  it  is  conceded  on  all  hands  that  the  legis- 
lature has  no  power,  in  any  case,  to  take  the  property  of  one  indi- 
vidual and  pass  it  over  to  another  without  reference  to  some  use 
to  which  it  is  to  be  applied  for  the  public  benefit.^  ■*  The  light 
of  eminent  domain,"  it  has  been  stud,  "  does  not  imply  a  right  in 
the  sovereign  power  to  take  the  property  of  one  citizen  and  trans* 
fer  it  to  another,  even  for  a  full  compensation,  where  the  public 
interest  will  be  in  no  way  promoted  by  such  transfer."  ' 
It  seeina  not  to  be  allowable,  therefore,  to  authorize  *  pri-  [*  581} 
vate  roads  to  he  laid  out  across  the  lands  of  unwilling 
parties  by  an  exercise  of  this  r^ht.  The  easement  in  such  a  case 
would  be  the  property  of  him  for  whom  it  was  established ;  and 

1  lua  workofthltchuscter,  wehkTe  309;  Uatter  of  Albany  Street,  11  Wend, 

no  oceuion  to  coniideT  the  right  of  the  14B  ;  b.  c.  26  Am.  Dec.  6IS;  Hatter  at 

goverament  to  Mice  and  appropriate  to  John  and  Cherry  Street*,  19  Wend.  6G9 ; 

it(  own  UM  the  property  of  indiTidoali  Cooper  v.  WlUismp,  &  Ohio  391 ;  a.  o.  24 

in  time  of  war,  through  ila  miliUry  an-  Am.  Dec.   309;   Bnckinghtm  d.   Smith, 

thorltiei.    That  n  a  right  which  dependa  10  Ohio,  288 ;   Reerea  v.   Treuurer  of 

Ml  the  eiiitence  of  hoitilitiei,  and  the  Wood  Co.,  8  Ohio  St  S88.     See  thii  Mib- 

■upeniion,   partially  or  whoUy,  of  the  ject  coniidered  on  principle  and  anthority 

ciril  lawi.     For  recent  cbki  in  which  It  by  Senator  TVocjr  in  BlooUgood  n.  Hobawk 

bat  been  con«dered,  lee  Mitchell  o.  Har-  and  Hudson  K.  R.  Co.,  18  Wend.  9&6  tl 

maaj,  18  Ho*.  116 ;  n^ilion  d.  Crockett,  nq.    See  aUo  Erabnry  o.  Conner,  8  M.  T. 

48  Mo.  Ztfl ;  Wellman  v.  Wlckerman,  44  611  ;    Kramer   ■>.    CleTeland    and   Pitla- 

Uo.484;  To*t».  Stout,4Cold.20&;  Snl-  bor^h  B.  R  Co.,  6  Ohio  St  140;  Pratt 

ton  V.  Tiller,  Q  Cold.  598 ;  Taylor  r.  Naih-  v.  Brown,  3  Wii.  flOS ;  Concord  R.  R.  v. 

TiUe,  ftcR.  R.Ca.,SCold.  646;  Coolidge  Greeley,  IT  N.  H.  47;  N.  T.  and  HarUem 

V.  Onthrie,  8  Am.  Law  Reg.  k,  a.  32 ;  B.  R.  Co.  v.  Kip,  46  N.  T.  £46 ;  a.  o.  7 

Echol>i>.StaiinUin,8  W.  Va.674;  Wllaon  Am.  Rep.  886.    The  power  can  only  be 

V.  Franklin.  6S  N.  C.  269.  eierciaed  to  inpply  tome  eziiting  public 

*  Beekman  d.  Saratoga  and  Scheneo-  need  or  to  gain  lome  preaent  public  ad- 

tady  B.  R  Co.,  3  Paige,  78 ;  8.  o.  22  Am.  rantage ;  not  with  a  riew  to  contlngeDt 

Dec.  679 ;  Teneyck  u.  Canal  Co.,  18  N.  J.  reaulti  dependent  on  a  projected  ipecnla- 

a09;  a.  c.  87  Am.  Dec.  283:  Bepbnnt'i  tion.    Edgewood  R.  R  Co.'i  Appeal,  79 

Ca«e,  8  Bland,  96 ;  Sadler  v.  Langbam,  Si  Penn.  St  267.    Nor  for  a  mere  pnblio 

Ak.  811;  Ftttibarg  v.  Scot^  lF«in.S(.  conreaieDcei  nicbai  a oompanyfbr load- 
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although  the  owner  would  not  be  deprived  of  the  fee  in  the  laDd, 
the  beneficial  use  and  ezcluaive  enjoyment  of  his  property  would 
in  greater  or  le»a  degree  be  interfered  with.  Nor  would  it  be 
material  to  inquire  what  quantum  of  interest  would  pass  from 
him :  it  would  be  sufficient  that  some  interest,  the  appropriation 
of  which  detracted  from  his  right  and  authority,  and  interfered 
with  his  exclusive  possession  as  owner,  had  been  taken  against 
his  will ;  and  if  taken  for  a  purely  private  purpose,  it  would  be 
unlawful.*    Nor  could  it  be  of  importance  that  the  public  would 

Ing  Rod  Dnhsadtng  flight  on  and  from  12  Both,  2t.  But  Aii  doctrine  is  d]T«cd7 
■tnmbokla  and  other  craft  toDcliing  at  a  oppoaed  to  Young  e.  HcKenzie,  3  Ga.  91 ; 
riverport.  UeropbU  Freight  Co.  n.  Mem-  Tajlor  d.  Porter,4  Bill,  140;  BufBdoand 
phU,  4  Cold,  419.  N.  T.  R.  R.  Co.  t>.  Bnilnard,  B  N.  T.  100 ; 
1  Tajlorr.  Forler.  4  HiU,  140,  per  firon-  Bradlej  *.  N.  T.  and  N.  H.  B.  B.  Co.,  21 
MK,  J.;  Clark  v.  While,  2  Bwnu,  610;  Conn.  294;  BeeTet  c. Treaaitrer of  Wood 
White  V.  While,  G  Barb.  474 ;  Sadler  e.  Co.,  B  Ohio  St.  Sa3,  and  many  otiiar  case* ; 
lAOgfaaoi,  S4  Ala.  811 ;  Pittsbnrg  v.  Scott,  thongh  poMlblj  coBTeaient  acceia  to  ths 
1  I'enn.  St.  800;  Nnbitt  v.  Trumbo,  S9  great  coal  flelda  of  tlie  5Ut«  might  be 
111.  110;  Oiborn  V.  Hart,  24  Wi*.  89  ;  B.C.  held  to  be  in  far  a  matter  of  genend  con- 
1  Am.  Rep.  181 ;  Tjler  c  Beacher,  44  VL  cem  at  to  inpport  an  e»en:i»o  of  the  power 
648 ;  «.  c.  6  Am.  Sep.  898 ;  Bankhead  v.  od  the  ground  of  the  public  benefit  In 
Brown,  26  Iowa.  610 ;  Witham  ".  Osburn.  Eldridge  r.  Smith,  34  Vt.  4S4,  It  waa  held 
4  Oreg.318 ;  i.  c.  18  Am.  Rep.  287;  Stewart  that  the  manufacture  of  railroad  can  «ai 
V.  Hartman,  46  Ind.  831 ;  Wild  0.  Deig,  48  not  ao  legitimately  and  nec-etaarily  coo- 
Ind.  456 ;  a.  q.  13  Am.  Rep.  399 ;  Blatk-  nected  with  the  manageaient  of  «  rail- 
man  r.  Halrea,  7'2  Ind.  515 ;  While  r.  road  Ihat  the  corapan;  would  be  anlhor- 
Clark,  2  Swan,  280 ;  Hickman'i  Case,  4  ized  to  appropriate  lands  therefor.  So, 
Harr.680;  Robinson  v.  Swope,  12  Buili,  also,  of  land  for  the  erection  of  dwelling- 
21.  A  neighborttood  road  ia  onlj  a  pri-  houses  to  rent  by  nulroad  companies  to 
Tate  road,  and  taking  land  fbr  it  would  their  en^loyfs.  But  under  autliorit;  to 
not  be  fbr  a  public  ate.  Dickey  o.  Ten-  a  railroad  company  to  take  land  for  oon. 
nisoa,  27  Ho.  378.  Bat  aee,  as  to  this,  strnctlng  and  operating  iu  road.  It  may 
Ferris  v.  Bramble,  S  Ohio  St.  100 ;  Bell  take  what  ia  needful  for  depot  etonnds. 
K  Prouty,  48  Vt.  279 ;  Whittingham  k.  N.  Y.  and  Bariaem  R  R.  Co,  v.  lUp,  U 
Bowen,  22  Vt  317 ;  Proctor  r.  Andover,  N.  T.  616 ;  a.  o.  7  Am.  Bep.  886. 
42  N.  H.  S4a  To  avidd  lliii  difficulty,  it  In  the  text  we  have  sUled  what  is  nn- 
IsproTided  by  the  oonstitu^ons  of  some  qaeationablytiu  result  of  theanthoritie*; 
of  the  State*  that  private  roads  may  be  tlwugh  if  the  qneation  were  an  open  one. 
laid  out  under  proceedings  corresponding  it  might  well  be  debated  whether  the  riglit 
to  those  for  the  establishment  of  high-  toaathoriie  the  appropriation  of  the  prop- 
ways.  There  are  proyisloBi  to  that  ef-  erty  of  indiTidoaU  did  not  rest  i«ther 
feet  in  the  Constitutions  of  New  York,  upongroundsof  general  public  policy  than 
Oeorgia,  and  Michigan.  But  hi  Harvey  upon  the  public  pnrpose  to  which  it  was 
B.  Thome*,  10  Waits,  68,  it  waa  held  tliat  proposed  to  derole  it  There  ai«  many 
the  right  might  be  exercised  ia  order  to  cases  In  which  Inditidual*  or  private 
the  establishment  of  private  way*  iVom  corporaliona  have  been  empowered  to 
coal  fleld*  to  connect  them  with  tin  pub-  ^propriate  the  property  of  others  when 
lie  improvements,  there  being  nothing  in  the  general  good  demanded  it,  thongh 
the  constitution  forbidding  it.  See  also  the  purpose  was  no  more  puUic  than  it 
The  Pocopion  Road,  16  Penn.  St.  15 ;  i*  in  any  case  where  beneSU  are  to  flow 
Sherman  s.  Buick.  82  Cal.  241 ;  Brewer  te  the  comausity  geaerally  from  a  pri- 
p.Bowiwui.9G*.87iHrt.lBS0)iB.Swope,  vale  eotBrprisa.    The  ceae  of  apprt^riv 
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receive  incidentftl  benefits,  such  as  usually  spriag  from  the  im- 
prorement  of  luids  or  the  establishmeDt  of  prosperoos  private 
eoterprises :  the  public  uae  impliea  a  possessioD,  occapation,  and 
eiijoyment  of  the  land  by  the  public  at  huge,  or  by  public  agen- 
cies ; '  and  a  due  protection  to  the  rights  of  private  property  will 
preclude  the  goverament  from  seizing  it  in  the  hands  of  the 
owner,  and  turning  it  over  to  another  on  vi^e  grounds  of  pub- 
lie  benefit  to  spring  from  the  more  profitable  use  to  which  the 
latter  may  devote  it 

We  find  ourselves  somewhat  at  sea,  however,  when 
we  nadertake  to  define,  *  in  the  light  of  the  judicial  de-  [*  682] 
cisions,  what  constitutes  a  public  use.  It  has  been  said 
by  a  le&med  jurist  that,  '*  if  the  puUio  interest  can  be  in  any  way 
promoted  by  the  taking  of  private  property,  it  must  rest  in  the 
wisdom  of  the  legislature  to  determine  whether  the  benefit  to  the 
public  will  be  of  sufficient  importance  to  render  it  expedient  for 
them  to  exercise  the  right  of  eminent  domain,  and  to  authorize  an 
interference  with  the  private  rights  of  individuals  for  that  pur- 
pose.* It  is  upon  this  principle  that  the  legislatures  of  several  of 
the  States  have  authorized  the  condemnation  of  the  lands  of  indi- 
viduals for  mill  sites,  where  itata  the  nature  of  the  country  such 
mill  sites  could  not  be  obtained  for  the  accommodation  of  the  in- 
habitants without  overflowing  the  lands  thus  condemned.  Upon 
the  same  principle  of  public  benefit,  not  only  the  agents  of  the 
goveminent,  but  also  individuals  and  corporate  bodies,  have  been 
authorized  to  take  private  property  for  the  purpose  of  making 
public  highways,  turnpike  roads,  and  canals ;  of  erecting  and 
constructing  wharves  and  basins ;  of  establishing  ferries ;  of 
draining  swamps  and  marshetj ;  and  of  bringing  water  to  cities 
and  vill^es.  In  alt  such  cases  the  object  of  the  legislative  grant 
of  power  is  the  publio  benefit  derived  from  the  contemplated  im- 
provement, whether  inch  impiovement  is  to  be  effected  directly 
by  the  agents  of  the  government,  or  throagh  the  medium  of  cor- 
porate bodies,  or  of  individual  enterprise."  * 

ttom  for  mUl-danu,  rallroadi,  kdA  dniiw  Ject  tha  reader  It  referrsd  to  an  ar^cle  bj' 

to  InproTe  landi  are  fan^ltttr  ezamplB*.  Heo.  J.  T.  Campbell  Id  tbe  "  &«ndi  and 

Time  appropriation)    haf*    been    tanc-  Bar,"  for  J11I7,  1871. 

tioned  under  an  application  of  the  term         >  Per  TVoey.  Senator,  in  Bloodgood  «. 

■■  poblie  pnrpoM,"  which  might  alto  jna-  Mohawk  aad  Hudaon  B.  B.  Co.,  18  Wend. 

tif;  the  lajing  out  of  priTate  toada,  wlten  9, 00. 

prirale  properl;  could  not  otheralae  be         *  9  Kant  Com.  MO. 

nude  sTulable.    Upon  thia  geMnl  Mb-        >  WatmoiA,  ChKuaiiaat,  tn  Bwh— n 
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It  would  not  be  entirely  safe,  however,  to  apply  with  macfa 
liberality  tbe  langnage  above  quoted,  that,  "where  the  poblio 
interest  caa  be  id  any  way  promoted  by  tbe  taking  of  private 
property,"  the  taking  can  be  considered  for  a  public  use.  It  is 
certain  that  there  are  very  many  cases  in  which  the  property  of 
Bome  individual  owners  would  be  likely  to  be  better  employed  or 
occupied  to  tbe  advancement  of  tbe  public  interest  in  other  hands 
than  in  their  own  ;  but  it  does  not  follow  from  this  circmnstance 
alone  that  they  may  rightfully  be  dispossessed.  It  may  be  for  tbe 
public  benefit  that  all  tbe  wild  lands  of  tbe  State  be  improved 
and  cultivated,  all  tbe  low  lands  drained,  all  the  unsightly  places 
beautified,  all  dilapidated  buildings  replaced  by  new ;  because  alt 
these  things  tend  to  give  an  aspect  of  beauty,  thrift,  and  comfort 
to  tbe  country,  and  thereby  to  invite  settlement,  increase  die 
value  of  lands,  and  gratify  the  public  taste ;  but  the  common 
law  has  never  sanctioned  an  appropriation  of  property  based  upon 
these  considerations  alone  ;  and  some  further  element  must  there- 
fore be  involved  before  the  appropriation  cau  be  regarded 
[*53S]  as  sanctioned  *  by  our  constitutions.  The  reason  of  tbe 
case  and  the  settled  practice  of  free  governments  must 
be  our  guides  in  determining  what  is  or  is  not  to  be  regarded  a 
public  use  ;  and  that  only  can  be  considered  such  where  the  gov- 
ernment is  supplying  its  own  needs,  or  is  furnishing  facilitieB  for 
its  citizens  in  regard  to  those  matters  of  public  necessity,  con- 
venience, or  welfare,  which,  on  account  of  their  peculiar  char- 
acter, and  tbe  difficulty — perhaps  imi>osBibility  —  of  making 
provision  for  them  otherwise,  it  is  alike  proper,  useful,  and 
needful  for  the  government  to  provide. 

Every  government  is  expected  to  make  provi^on  for  the  public 
ways,  and  for  this  purpose  it  may  seize  and  appropriate  lands. 
And  as  the  wants  of  traffic  and  travel  require  facilities  beyond 
those  afforded  by  tbe  common  highway,  over  which  any  one  may 
pass  with  his  own  vehicles,  the  government  may  establish  the 
higher  grade  of  highways,  upon  some  of  which  only  its  own  ve- 
hicles can  be  allowed  to  run,  while  others,  differently  constructed, 
shall  be  open  to  use  by  all  on  payment  of  toll.  The  common 
highway  is  kept  in  repair  by  assessments  of  labor  and  money  j 
the  tolls  paid  upon  turnpikes,  or  the  fares  on  nulways,  are  the 

e.  S»rmtog«  and  Schenectady  R.  R.  Co.,  8    tee  WilMMtv.  BUckUrd  Creek  HuiliCo, 
F«l««,46,78i  >.0.SaAin.DM.e79.  And    3FetM6. 
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eijuivalents  to  these  aaseaBments  ;  and  whea  these  improved  ways 
are  required  1>;  law  to  be  kept  open  for  use  by  the  public  impar- 
tially, they  alao  may  properly  he  called  highways,  and  the  uae  to 
which  laod  for  their  construction  is  put  be  denominated  a  public 
use.  The  government  also  provides  courlrhouBes  for  the  admin- 
istration of  justice  ;  buildings  for  its  seminaries  of  instruction  ;  ^ 
aqueducts  to  convey  pure  and  wholesome  water  into  large  towns  ; ' 
it  builds  levees  to  prevent  the  countr}*  being  overflowed  by  the 
rising  streams ; '  it  may  cause  drains  to  be  ooustiucted  to  relieve 
swamps  and  marshes  of  their  stagnant  water ;  *  and  other  meas- 
ures of  general  utility,  in  which  the  public  at  large  are  interested, 
and  which  require  the  appropriation  of  private  property,  are  also 
within  the  power,  where  they  &U  within  the  reasons  underlying 
the  cases  mentioned.' 

>  Willisini  V.  Schoo)  Diitrict,  88  Vt  bj  ben«Bla,  ii  tor  a  pnrpow  iQfficiently 

STl.      See    Hooper  t>.  Brid^weter,  103  public  to  jwUfy  u  exereiee  of  the  right 

Ubm.  613 ;  IxjDg  D.  Fuller,  SB  Pem>.  170.  ot  emineat  dom^D.     Hatter  at  Vriiaago 

*  Reddall  v.  Brj&n,  14  Md.  444 ;  Kane  of  Lands,  86  N.  J.  497.  It  ii  competent 
e.  Biiltimore,16Hd.240;  Gardner  n.  New-  under  the  «nioent  domaiu  to  appropiialA 
barg,  2  Johiu.  Ch.  142 ;  a.  a  7  Am.  Dec.  aud  remoTe  a  dam  owned  bjr  private  pttr- 
GSO;  Ham  n.  Salem,  100  HaM.  360;  Bur  tie*,  in  order  to  reclalia  a  considerable 
den  B.  Stein,  27  Ala.  104.  Wliere  land  body  of  landi  flawed  by  mean*  of  it,  paj- 
was  to  be  taken  for  a  canal,  and  it  wai  ing  tbe  owner  of  the  dam  iti  Taloe.  Tal. 
•tt  forth  that  "the  u«e«  for  which  Mtid  boto.  Hudw)n,  10  Gray.417.  Seotheval- 
water  ii  intended  and  designed  are  min-  uahle  note  to  Beekman  v.  Bailroad  Co., 
ing,  irrigation,  nianofautnring,  and  house-  22  Am.  Dec.  686,  where  the  anlhoritiea 
bold  »nd  domeatic  purpose*,"  it  «a«  held  as  to  what  is  a  public  use  are  collated. 

•  suffloiEnt  statement   of   public   uses.  *  Such,  for  instance,  as  the  construe- 

Cummingi  c.  Peters,  5S  Cal.  G98,  tion  of  a  pablie  park,  wblcb  in  large 

■  Mithoff  r.  Carrolllon,  12  La.  Ann.  dtiei  is  as  much  a  matter  of  public  util- 

186;  Cash  v.Whltworth,13I^ADn.401;  1^  a*  a  railway,  or  a  snppij  of  pnre 

loge  V.  Police  Jury,  14  La.  Ann.  117.  water.     See  Matter  of  Centi^  Park  Ez- 

*  AudetMii  r.  Kerns  DnUolDg  Co.,  14  tension,  16  Abb.  Fr.  Bep.  66;  Owner*  of 
Ind.  199;  Beere*  r,  Treaiurer  of  Wood  Ground  v.  Mayor,  &c.  of  Albany,  16 
County,  6  Ohio  St.  333.  See  a  clear  slate-  Wend.  374 ;  Brooklyn  Park  Coro'rt  t>. 
ment  of  the  general  principle  and  its  ne-  Armstrong,  46  K.  Y.  284;  s.  a.  6  Apl 
cewity  in  the  last^nentioned  ca«e.  The  Rep.  70;  Connty  Court  v,  Griswold,  68 
drains,  howerer,  which  can  be  anther-  Ho.  176.  Or  by  a  boom  company  for  tlie 
Bed  lo  be  cut  acTo**  the  land  of  nn-  parposeaof  a  boom.  Fatterton  n.  Mis*1a- 
witling  parUea,  or  tor  which  individuals  sippl,  ta.  Bootn  Co.,  3  Dill.  466.  Or  for 
can  be  taxed,  muit  not  be  mere  private  the  purposes  of  a  telegraph  line.  Tum- 
draini,  bnt  mnst  have  reference  to  the  idke  C^.  v.  New*  Co.,  43  M.  J.  861 ;  New 
public  health,  convenience,  or  welfare.  Orleans  R.  R.  Co.  t>.  Southern  Tel.  Co.,  68 
Reeve*  d.  Treasurer,  &c.,  supra.  And  Altf.  211.  Or  sewers  in  cities.  Hildreth 
•ee  People  v.  Nearing,  27  N.  T.  306.  It  e.  Lowell,  11  Gray,  846.  A  city  may  be 
it  laid  in  a  recent  case  that  an  act  for  authorized  lo  appropriate  landa  in  order 
the  drainage  of  a  large  quanitty  of  land,  to  fill  them  up,  and  thereby  abate  a  nuis- 
which  in  its  present  condition  is  not  only  anc«  npon  them.  Dinglej  v,  Botton,  100 
worthless  for  cultivation  but  unfit  far  re-  Ma*a.  644.  A  private  corporation  may 
ridence,  and  foran  MtetsmeDl  of  the  oo«t  be  empowend  to  aiociae  tba  right  of 
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[*  584}  *  Whether  the  power  of  emiueDt  domun  caa  rightfully 
be  exercised  io  the  condemnatioa  of  l&ndii  for  mnniifm-- 
turiug  purposes  where  the  maunfactories  are  to  be  owned  and  oc- 
CDpied  hy  individuals  ia  a  question  npon  which  the  authorities 
are  at  variaoce.  Saw-millB,  grist-mills,  and  various  other  mana- 
^tories  are  certainly  a  public  neoeBsity ;  and  while  the  country 
is  new,  and  capital  not  easily  attainable  for  their  erection,  it 
BometimeH  seems  to  be  essential  that  government  should  offer 
large  inducements  to  parties  who  will  supply  this  necessity.  Be- 
fore steam  came  into  use,  water  was  almost  the  sole  reliance  for 
motive  power ;  and  as  reservoirs  were  generally  necessary  for  this 
purpose,  it  would  sometimes  happen  that  the  owner  of  a  valuable 
mill  site  was  unable  to  render  it  available,  because  the  owners  of 
lands  which  must  be  flowed  to  obtain  a  reservoir  would  neither 
consent  to  the  construction  of  a  dam,  nor  sell  their  lands  except 
at  extrav^ant  and  inadmissible  prices.  The  legislatures  in  some 
of  the  States  have  taken  the  matter  in  hand,  and  have  surmounted 
the  difficulty,  sometimes  by  authorizing  the  land  to  be  appropri- 
ated, and  at  other  times  by  permitting  the  erection  of  the  dam, 
but  requiring  the  mill  owner  to  pay  annually  to  the  proprietor  of 
the  land  the  damages  caused  by  the  flowing,  to  be  assessed  in 
some  impartial  mode.'  The  reasons  for  such  statutes  have  been 
growing  weaker  with  the  introduction  of  steam  power  and  the 
progress  of  improvement,  but  their  validity  has  repeatedly  been 
recognized  in  some  of  the  States,  and  probably  the  same  courts 
would  oontinne  s^  to  recognize  it,  notwithstanding  the  public 
necessity  may  no  longer  appear  to  demand  such  laws.'     The 

emiaent  donnin  to  obtain  ■  iraj  aloDg  donwio.  Hand  Gold  Mining  Co.  b.  Pkcker, 
which  to  1e;  pipe  for  the  tramportAlion  59  Ga-  419 ;  Da/ton  Mining  Co.  v.  Seawell, 
oT  oil  to  «  railroad  or  navigable  water.  II  Her.  SM.  Bnt  aee  Salt  Companj  v. 
Wett  Ta.  TranaportalioD  Co.  b.  Volcanic  Bnwn,  T  W.  Va.  181 ;  Conaolidated  Chan- 
Oil  and  Coal  Co.,  6  W.  Va.  382.  It  li  twlCo.  cBailroad  Co.,  61  Cal.2G1;  Edge- 
held  in  Erergreen  Cemetery  r.  New  woodR.E-Co.'i Appeal, 7aPenn.St.267. 
Haven,  48  Coon.  234,  Edgecombe  v.  Bui^  'See  Angell  DaW>terconnea,c.l2,for 
lingtan,  46  Vt  218,  and  Balch  r.  Commii-  reference*  to  the  itatutei  on  thii  inlgecL 
■ioners,  103  Maa*.  100,  that  Undi  may  be  *  "  The  encoaragement  of  milU  Iiai  al- 
approptiated  Qnder  thii  power  for  a  cem-  wayi  heea  a  farorite  object  with  the 
elary ;  bat  in  Matter  of  Deaiuville  Cem-  legitlatnre;  and  though  the  reaaoni  for 
•terjr  Anociatian,  06  N.  T.  669,  It  ii  It  maj  have  ceawd,  the  &Tor  of  tba 
decided  that  tliia  cannot  1)6  done  for  tha  legiilatnre  contlnuei."  Wolcott  Wot^a 
•xdiuive  oae  of  a  private  corporation.  Hanuftctttring  Co.  v.  Upham,  6  Pick.  29i, 
The  developmeot  of  mine*  bat  been  294.  The  practice  in  Michigan  baa  been 
held  anch  a  matter  of  pnblic  intereit  ai  diflierent.  See  R.venon  v.  Brown,  36 
would  joadilr  no  exerdfe  of  tlw  emiiwDt  lUch.  8S3 ;  s.  o.  24  Am.  B^.  6S4. 
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rights  granted  by  these  laws  to  mill-ownera  are  said  by  Chief  Jus- 
tice  Shaw,  of  Massachusetts,  to  be  "  granted  for  the  better  use  of 
the  water  power,  upon  coneidei-ations  of  public  policy  and  the  gen- 
era! good  ; " '  and  in  this  view,  and  in  order  to  render  available  a 
valuable  property  which  might  otherwise  be  made  of  little 
use  by  narrow,  seltlah,  aud  *  unfriendly  cosduct  on  the  [*  685] 
part  of  individuals,  such  laws  may  perhaps  be  sustained 
on  the  same  grounds  which  support  an  exercise  of  the  right  of 
eminent  domain  to  protect,  drain,  and  render  valuable  the  lands 
which,  by  the  overflow  of  a  river,  might  otherwise  be  an  extensive 
aud  worthless  swamp.* 

'  Prenth  e.  Brainlree  Manufacturing  be  bo  held,  unleu  il  ra»nife<lly  appean 

Co  ,  23  Pick.  216,  220.  b;  tbe  proviBioDB  of  tlie  act  that  they  can 

■  Action  on  the  caM  for  laialng  a  dam  have  no  tendencjr  to  adrance  and  pro- 
scrou  the  Mecriinao  Ri*er,  bj  whitb  a  mote  «nuli  public  u»e.  The  declared  poi^ 
mill  itream  emptying  Into  that  riTer,  poBCB  are  to  improve  the  navigation  of 
above  the  lite  of  laid  dam,  waB  set  back  the  Merrimac  River,  and  to  create  a  targe 
and  overflowed,  and  a  mill  of  the  plaintiff  mill  power  for  mechanio^  and  mtuu&c- 
■itualed  tliereon,  ud  the  mill  privilege,  turing  purpuaeB.  In  geDeral,  whether  a 
were  damaged  and  deatroyed.  Demurrer  particular  structure,  aa  a  bridge,  or  a 
to  the  dedsratioQ.  The  defendant  com-  lock,  or  canal,  or  road,  U  for  the  public 
lianj  were  chartered  for  the  pnrpote  of  uie,  ii  a  question  for  the  legislature,  and 
oonstructlng  a  dam  across  the  Merrimac  which  may  be  preaamed  to  have  been 
River,  and  conBtroctlng  one  or  more  locks  correctly  decided  by  them.  Common- 
ud  canals,  in  connection  witli  said  dam,  wealth  v.  Breed,  4  Tick..  4Sf>.  That  the 
to  remove  obstrnctions  In  said  river  by  itnprrivement  of  the  navigation  of  a  river 
fitlla  and  Tapldi,  and  to  create  a  water  isdonefor  tlie  public  use  has  been  too  fre- 
power  to  be  oaed  for  mechanical  and  qnentlydedded  and  acted  upon  to  require 
mannfftctnrlng  purpoaea.  The  defend-  authorities.  And  so  to  create  a  wholly 
anta  claimed  that  tbey  were  juatifled  In  artificial  navigation  by  canals.  The  es- 
*bat  they  had  done,  by  an  act  of  the  tabliihment  of  a  great  mill  poww  for 
legislature  exercising  the  sovereign  power  manafactoring  purposes,  as  an  object  of 
of  tbe  State,  in  the  right  of  eminent  do-  great  pnblic  intereBt,  etpecially  since 
main ;  that  the  plalntiif  s  property  in  the  manuftcturlng  has  come  to  be  one  of  tho 
mill  and  mill  privilege  wai  taken  and  ap-  great  public  industrial  ptirvnits  of  tbe 
propriatad  under  this  right ;  and  that  his  Commonwealth,  seems  to  have  been  re- 
remedy  wat  by  a  claim  of  damage*  under  garded  by  the  legtBlature,  and  asnctioned 
the  act,  and  not  by  action  at  common  law  by  the  juriBpmdence  of  the  Common- 
•t  for  a  wrongful  and  unwarrantable  en-  wealth,  and  In  our  judgment  rightly  so,  in 
eroBcbment  upon  his  right  of  property,  determining  what  is  a  public  u«e,  jua- 
Skue,  Ch.  J. :  "  It  is  then  contended  tlfying  the  eierciae  of  right  of  eminent 
that  if  this  act  wat  intended  to  antboriie  domain.  See  St.  )626,  c.  148,  iocorpo- 
the  defendant  company  to  take  the  mill  rating  the  Salem  Mill  Dam  Corporation ; 
power  and  mill  of  the  pluntlft,  it  wat  Boston  and  Rozbury  Hill  Dam  Corpora- 
void  because  it  was  not  taken  for  public  tion  c.  Newman,  12  Hck.  467.  The  acts 
use,  and  it  was  not  witbin  the  power  of  since  passed,  and  the  oa«e«  since  decided 
the  government  in  the  exercise  of  tiie  on  this  gronnd,  are  very  numerous.  That 
rigbt  of  eminent  domain.  This  Ib  the  the  erection  of  this  dsra  would  have  a 
uabi  question.  In  delermining  it  we  strong  and  direct  tendency  to  advance 
nnat  look  to  the  declared  purposes  of  the  both  tbese  public  objectB,  there  is  no 
act;  and  if  a  puUicnae  it  declared,  it  will  doubt.     We  ar»  theiefora  tf  otdiklou 
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[*  686]  *  Ou  the  other  liand,  it  is  said  that  the  legislature  of 
New  York  han  iievei-  exercised  the  right  of  eminent  do> 
main  in  favor  of  milla  of  any  kiud,  aud  that  "sites  for  steam- 
eogines,  hotels,  churches,  and  other  puUic  conveniences  might 
as  well  be  taken  by  the  exercise  of  this  extraordinary  power."  ^ 
Similar  views  have  been  taken  by  the  Supreme  Courts  of  Ala- 
bama and  Michigan.*  It  is  quite  possible  that,  in  any  State  in 
which  this  question  would  be  entirely  a  new  one,  and  where  it 
would  not  be  embarrassed  by  long  acquiescence,  or  by  either 
judicial  or  legislative  precedents,  it  migtit  be  held  that  these  laws 
are  not  sound  in  principle,  and  that  there  is  no  such  necessity, 
and  consequently  no  such  imperative  reasons  of  public  policy,  as 
would  be  essential  to  support  an  exercise  of  the  right  of  eminent 
domain.'  But  accepting  as  correct  the  decisions  which  have  been 
made,  it  must  be  conceded  that  the  term  "  public  use,''  as  em- 

tfait  the  powen  conferred  on  the  corpo-  Tbe  whole  tnbject  wu  very  full;  eoniid- 

ntion  fay  thU  act  were  lo  done  within  ered,  and  the  Tslidit;  of  inch  legiiUtiim 

the  HiDpe  of  the  anthority  of  the  legisla-  afllrmed,  in  Oreat  Falli   Hanuf.   Co.  c. 

lure,  and  were  not  in  violation  of  the  Fernald,  47  K.  H.  444.    And  aee  Aih  e. 

the  Conttitutlon  of  the  Commonwealth."  Cummin^,   60   N,    H,  681.    In    IdUgb- 

Hazen  v.  EtMX  Company,  12  Cuih.  476,  bridge  r.  Uarrii,  42  Qa.  600,  an  act  for 

477.     See  alto  Boiton  and  Boxbury  Mill  the  condemnation  of  land  for  a  grict-mili 

Corporation   o.  Newman,  12  Pick.  4R7 ;  waa  heid    uncoDatitutianal,   thouRh  the 

FItke  F.  Framinf^am  Hanutkctnring  Co.,  tolU  were  repdated  and  duciimination 

12  Pick.  67 ;  Haiding  t>.  Ooodlett,  S  YerK-  forbidden.    In  Mewell  v.  Smitli,  15  Wii. 

41 ;  a.  o.  24  Am.  Dec.  646.     The  eonrta  101,  it  waa  held  not  coniiitntionjil  to  ao- 

of  Wiaconain  hare  initained  auch  laws,  thorize  tlw  appiopristlon  of  the  property, 

Newcome  v.  Smith,  1  Chand.  71 ;  Tliien  n.  and  leare  the  owner  no  remedy  except  to 

Voegtlander,  3  Wia.  461 ;  Fratt  b.  Brown,  anbaeqaently  recover  it*  value  in  an  ao- 

3  Wi*.  60S.    But  with  tome  heaitation  of  tion  of  treapaaa. 

late.     See  Esther  n.  Horricon  Co.,  10  Wia.         >  Hay  v.  Cohoea  Company,  3  Barb.  47. 
S61;  Curtia    n.   Whipple,    24   Wia.   860.         ■  Ryeraonn.  Brown,  S6  Mich.  S38 ;  a.  c. 

And  aee  the  note  of  Judge  Redfield  to  AU  24  Am.  Rep.  664;  Saddler  r,  langh am,  84 

len  D.  Inhabltanta  of  Jay,  Law  Beg.,  Aug.  Ala.Sll.  In  thia  laatcaae,  however,  it  waa 

1B78,  p.  493.    And  tiioae  of  Connec^cut.  aaaumed  tbM  land*  for  tbe  pnipoaea  of 

Olmatead  D.  Camp,  8S  Conn.  632.    And  of  giiMt-ni\ai  tMek  grrnd /or  toll,  tnd  wen  n- 

Maine.    Jordan o.  Woodward, 40 Me.317.  quired  to  lerve  the  public  Impar^lly, 

And  of  Mlnneaota.     Miller  v  Troott,  14  might,  under  proper  legialatlon,  be  taken 

Hinn.  885.    And  of  Kanaaa.     Venard  v.  under  the  right  of  eminent  domain.    Tbe 

Croea,  8  Kan.  248;  Harding  v.  Fnnk,  8  caaeof  Louglibridge  x.  IIarTia,42Ga.600, 

Kan,  816.    And  of  Indiana.    Uankina  v.  Iiccnrra.    In  Tyler  ■>.  Beacher,44  Vt.  648, 

Lawrence,  8  Blackf.  286.    And  they  have  a.  o.  8  Am.  Rep.  3U6,  it  waa  lield  not  conh 

been  enforced  elaewhere  without  quea-  petent,  where  the  milla  were  aubject  to  no 

tion.     Burgeaa  e.  Clark,    13  Ired.   109 ;  inch  requirement.     See  the  caae,  8  Am. 

McAfee'*  Heir*  v.  Kennedy,  1  Lit.  92;  Rep.  893.    Aiid  aee  note  by  RadfieU,  Ato. 

Bmilh  V.  Connelly,   1  T.  B.    Monr.  66 ;  Law  R«g.,  Aug.  1878,  p.  493. 
8liackleford  c.  Coftey,  4  J.  J.  Marah.  40;         ■  See  dila  aubject  in  general  diacoaaed 

Crenihaw  d.  Slate   Biver   Co.,  8   Rand,  in  a  review  of  Angell  on  Watercoorae*,  9 

346;   Oammel    >.  Potter,  0   Iowa,  648.  Am.  Jufbt,  p.  25. 
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plojed  ia  the  law  of  emioeDt  domain,  has  a  meaning  much  con- 
trolled hj  the  necessity,  and  somewhat  diffetent  from  that  which 
it  bears  generallj.' 

>  Id  People  d.  Townehip  Boud  of  direction.  Every  maa  hu  an  Abilracl 
Sktem,  SO  Mich.  462,  the  conrt  (insider  right  to  the  ezctniive  use  of  liU  owd 
the  question  whether  a  Die  which  ii  re-  properly  for  hii  owa  enjoyment  in  luch 
garded  u  public  tor  the  purpo«e«  of  an  manner  ai  he  ihall  chooie ;  but  if  he 
exercise  of  the  right  of  eminent  domain,  iliould  choove  to  create  a  Duisance  opon 
ii  Deceuarily  ao  for  the  purpoiet  of  taza-  it,  or  to  do  anything  which  wonld  pre- 
lion.  Thej  «ay :  "  Reasoning  by  analogy  elude  a  reasonable  eiyoyment  of  >dj»- 
from  <me  of  tiie  sovereign  powers  of  gov-  cent  property,  t)te  law  would  interfere 
ctament  to  another  is  ezt^edingly  liable  to  impoe*  restraints.  He  is  said  to  own 
to  deceive  and  mislead.  An  utgeut  may  his  private  lot  to  the  centre  of  liie  earth, 
be  pidiif  in  one  sense  and  for  one  pur-  but  ho  would  not  be  allowed  to  exca- 
poee,  when  in  •  general  tense  and  for  Tate  it  indeflniiely,  lest  hit  neiglibor't 
oilier  purposes  it  would  be  idle  or  ml*-  lot  should  ditappear  in  the  eicavation. 
leading  to  apply  the  same  term.  All  Tlie  abstract  right  to  make  use  of  hit 
goveromeaCal  powers  exitC  tor  public  own  property  in  his  own  way  Is  compelled 
pDTposes,  but  tliey  are  not  necessarily  to  to  yield  to  the  general  comfort  and  pro- 
be exercised  under  the  same  conditions  tectionof  the  community,  and  to  a  proper 
of  public  Interest.  Tlie  sovereign  police  regard  to  relative  rights  in  olhen.  The 
power  which  the  Slate  possesses  it  to  be  situation  of  his  property  may  even  be 
exercised  only  for  the  general  pnblic  wel-  tnch  that  lie  it  cooipelled  to  dispoie  of  It 
fare,  but  it  reaches  to  every  person,  to  because  the  law  will  not  suSer  his  regn- 
every  kind  of  business,  to  every  species  Ur  business  to  be  carried  on  upon  it.  A 
of  property  within  the  Cummonweallh.  needful  and  lawful  species  of  manufacture 
The  conduct  of  every  individual,  and  the  may  go  Injuriously  aflect  the  health  and 
use  of  all  properly  and  of  all  rights  it  comfort  ol  the  vicinity  that  it  cannot  be 
regutatedby  it,  toanyeitent  fbnndnecet-  tolerated  in  a  densely  settled  neighbor- 
tary  for  the  preservation  of  the  public  liood,  and  therefore  the  owner  of  a  lot  in 
mter,  and  also  for  the  protection  of  the  that  neightiorhood  will  not  be  allowed  to 
privat«  righu  of  one  individual  against  engage  in  that  manufacture  upon  it,  even 
encroachments  by  others.  The  sover-  though  it  be  hit  regular  and  legitimate 
eign  power  of  taxation  is  employed  in  a  Ijusiness.  The  butcher  in  the  vicinity  of 
great  many  cases  wliere  tlie  power  of  whose  premises  a  village  has  grown  np 
eminent  domain  might  t«  made  more  im-  finds  himself  compelled  to  remove  his 
mediately  efflcient  and  available,  if  con-  business  elsewhere,  became  bit  right  t« 
ttitntional  principles  could  suffer  it  to  be  make  use  of  his  lot  as  a  place  for  the 
retorted  to ;  but  each  of  these  hat  itt  own  slaughter  of  cattle  hat  become  inconsis- 
pecDliar  and  appropriate  sphere,  and  tlie  tent  with  the  superior  right  of  community 
object  which  is  public  for  tlie  demands  of  to  the  enjoyment  of  pure  air  and  the  ac- 
the  one  is  not  necessarily  of  a  character  companying  blessings  and  comforts.  The 
to  penult  tlie  exercise  of  the  other."  owner  of  a  lot  within  the  flre  limits  of  a 
"  If  we  examine  the  subject  critically,  city  may  be  compelled  to  part  with  the 
we  shall  find  that  the  most  important  property,  because  be  is  unable  to  erect  a 
consideration  in  the  case  of  eminent  do-  brick  or  stone  structure  upon  it,  and  the 
main  is  the  necessity  of  accomplishing  local  regulations  will  not  permit  one  of 
some  public  good  which  is  otherwise  im-  wood.  Eminent  domain  only  recogniies 
practicaUe;  and  we  shall  also  And  that  and  enforces  the  superior  right  of  the 
the  law  does  not  so  much  regard  the  community  against  the  selflshness  of  in- 
means  aa  the  need.  The  power  is  much  dividnals  in  a  similar  way.  Every  branch 
nearer  akin  to  that  of  the  public  police  of  needful  industry  has  a  right  to  exist, 
tlian  to  that  of  taxation  ;  it  goes  bat  •  and  community  hat  a  right  to  demand 
ttep  f!uth«r,  and  tbM  step  is  in  Die  same  that  It  be  permitted  to  exist ;  and  if  for 
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The  question  what  is  a  public  utse  is  always  one  of  law.  Def- 
erence will  be  paid  to  the  legislative  judgmeat,  as  expressed  in 
enactments  providing  for  an  appropriation  of  property,  but  it  will 
not  be  conclusive.^ 


JW«  Taking  of  PropeHy. 

Although  property  can  only  be  taken  for  a  public  use,  and  the 
legislature  must  determine  in  what  cases,  it  baa  been  long  settled 
that  it  is  not  eaaential  the  taking  should  be  to  or  by  the  State 
itself,  if  by  any  other  agency,  in  the  opinion  of  the  legislature, 
the  use  can  be  made  equally  efifectual  for  the  public  benefit. 
There  are  many  cases  in  which  the  appropriation  consiiits  simply 
in  throwing  the  property  open  to  use  by  such  persons  as  may  see 
fit  to  avail  themselves  of  it ;  as  in  the  case  of  common  highways 
and  public  parks.  In  these  cases  tlie  title  of  the  owner  is  not 
disturbed,  except  as  it  is  chaifped  with  Uiis  burden ;  and  the  State 
defends  the  easement,  not  by  virtue  of  any  title  in  the  property, 

but  by  means  of  criminal  ptoceedii^  when  the  general 
[*  637]    right  is  disturbed.     *  But  in  other  cases  it  seems  impor- 

taut  to  take  the  title;*  and  in  mauy  of  these  it  is  conve- 

that  pntpoM  a  peculiar  looalltj  alreadj  hU  power  to  preclnde  Iti  MtaUubment" 

In  poMeuion  of  an  Indirldual  li  eueiitial,  On  thii  i^enenl  inlgect  see  Olmttead  n, 

the  owMr't  right  to   nndiatnTbed   occn-  Camp.  33  Conn.  &S2,  in  which  icwaaverj 

pancj  must  field  to  tbe  tnperior  inlereBt  foU;  and  eaivlnllr  cmildeivd. 

of    tha  pnblic      A  railroad    cannot  go  ^  Harding    r.    Goodiett,  S  Terg.  40; 

aroDDd  the  farm  of  evary  anwilllng  per-  a.  c.   U   Am.   Dec.   &48;    Bankhead  v. 

•on,  and    tbe  bnaincu  of    traniportlDK  Brown,  26  lom,  640;  Chicigo,  &c.  R.  R. 

penona  and  property  fi>r  long  diitancea  Co.  v.  Lake.  71  HI.  833 ;  Olmited  e.  Camp, 

bj  rail,  which  ha>  been  found  to  eMentlal  83  Conn,  fifil ;  Tyler  v.  Beacher,  44  Vt 

to  the  general  enjoyment  and  welfkre,  UB;  Hatterof  DMD(TtIIeCeiDet«7AM0- 

could  never  bare  exUted  U  it  were  In  the  dation,  M  N.  T.  66S ;  a.  o.  23  Am.  Bcp. 

power  of  any  anwilllng  pnton  lo  atop  80;  Longhbrldge  e.  Harm,  48  Oa.  600; 

the  road  at  Mb  boundary,  or  to  demand  Water  Worka  Co.  v.  Barkhart,  41  Ind. 

nnreaaonable  tetmsuauondltlonorpaaa-  864;  Scndders.  Trenton,  Ac.  Co.,  1  H.  J. 

Ing  him.     The  law  interferea  in  theae  Eq  OM;  e.  o.  B8  Am.  Dec  766;  Ryereoo 

catea,  and  regulatea  tbe  relative  right*  of  t>.  Brown,  86  Hfcli.  383;  a.  o.  £4  Am. 

the  owner  and  oT  the  commnnlty  with  u  Rep.  664 ;   Beekman  e.  Railroad  Co.,  8 

■trict  regard  to  joatlce  and  equity  a»  the  Paige,  46;    i.  c-  22  Am.  Dec.  679  and 

circnmBtancei  will  permit.    It  doci  not  note. 

deprive  the  owner  of  hia  property,  but  it  ■  The  Itce  la  not  to  be  taken  nnleu  the 

oompelB  htm  to  diipoae  of  bo  much  of  it  pnrpoae  require!  it    New  Orlaana,  ftc 

aa  I*  eaaentlal  on  eqaitable  term*.    While,  R.  R.  Co.  s.  Qay,  Si  La.  An.  471.     There 

therefore,  eminent  domain  eitabliihei  no  are    conatitallonal    provlBlon*    in    aume 

Induatry,  It  loregulalea  the  relative  rigbtB  Statea  which  limit  the  taUngfm' railroad* 

of  all  that  no  iDdirldnal  aball  have  it  In  to  a  mere  auemeiit. 
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oient,  ifnot  oecesMry,  that  tbe  tskiDgbe,  not  by  the  State,  bat  by 
the  muDtcipality  for  which  the  use  is  specially  deseed,  aod  to 
whose  care  and  governmeDt  it  will  be  confided.  When  property 
is  needed  for  a  district  school'house,  it  i&  proper  that  the  district 
appropriate  it ;  and  it  is  strictly  in  accordance  with  the  geDeral 
theory  as  well  as  with  the  practice  of  our  government  for  tb 

ite  to  dele^te  to  the  district  the  exeroise  of  the  power  of  e. 
lent  domain  for  this  special  purpose.  So  a  county  may  be  au- 
thorized to  take  lands  for  its  court-house  or  jail ;  a  city,  for  its 
town  hall,  its  reservoirs  of  water,  its  sewers,  and  other  public 
works  of  like  importance.  In  these  cases  no  question  of  power 
arises ;  the  taking  is  by  the  public ;  the  use  is  by  the  publio ;  and 
the  beuefit  to  accrue  therefrom  is  shared  in  greater  or  less  degree 
by  the  whole  publio. 

If,  however,  it  be  constitutional  to  appropriate  lands  for  mill 
dams  or  mill  sites,  it  ought  also  to  be  conatitutioual  that  the  tak- 
ing be  by  individuals  instead  of  by  the  State  or  any  of  Its  organ- 
ized political  divisions  ;  since  it  is  no  part  of  the  business  of  the 
government  to  engage  in  manufacturing  operations  which  come 
in  competition  with  private  enterprise ;  and  the  cases  must  be 
very  peculiar  and  very  rare  where  a  State  or  municipal  corpora- 
tion could  be  justified  in  any  such  undertakiog.  And  although 
the  practice  is  not  entirely  uniform  on  the  subject,  the  general 
sentiment  is  adverse  to  the  constructioa  of  railways  by  the  State, 
and  the  opinion  is  quite  prevalent,  if  not  general,  that  they  eaa 
be  better  managed,  controlled,  and  operated  for  the  public  benefit 
in  the  hands  of  individuals  than  by  State  or  municipal  officers  or 


And  while  there  are  unquestionably  some  objections  to  com- 
pelling a  citizen  to  surrender  his  property  to  a  corporation,  whoee 
corporators,  in  receiving  it,  are  influenced  by  motives  of  private 
gain  and  emolument,  so  that  to  them  the  purpose  of  the  appropri- 
ation is  altogether  private,  yet  conceding  it  tobe  settled  that  these 
facilities  for  tr^iTel  and  commerce  are  a  publio  necessity,  if  the 
legislature,  reflecting  the  public  sentiment,  decide  that  the  gen- 
eral benefit  is  better  promoted  by  their  construction  through  indi- 
viduals or  corporations  than  by  the  State  itself,  it  would  clearly 
be  pressing  a  constitutional  maxim  to  an  absurd  extreme  if  it 
were  to  be  held  that  the  public  necessity  should  only  be  pro- 
vided for  iu  the  way  which  is  least  consistent  with  the  publio 
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[*588]  *  interest.  Accordingly,  on  the  principle  of  public  ben- 
efit, not  only  the  State  and  its  political  divisions,  but 
also  indiTiduala  and  corporate  bodies,  have  been  authorized  to 
take  private  property  for  the  construction  of  works  of  public 
utility,  and  when  duly  empowered  by  the  legislature  bo  to  do, 
their  private  pecuniary  interest  does  not  preclude  their  being 
regarded  as  public  ^enoies  ia  respect  to  the  public  good  which 
is  sought  to  be  accomplished.^ 


The  NeceitUy  for  the  Taking. 

The  authority  to  determine  in  any  case  whether  it  is  needful 
to  permit  the  exercise  of  this  power  must  rest  with  the  State 
itself;  and  the  question  is  always  one  of  strictly  political  charac- 
ter, not  requiring  any  hearing  upon  the  &cts  or  any  judicial  deter- 
miiiation.*  Xevertheless,  when  a  work  or  improvement  of  local 
importance  only  is  contemplated,  the  need  of  which  must  be  de- 
termined upon  a  view  of  the  facte  which  the  people  of  the  vicinity 
may  be  supposed  best  to  understand,  the  question  of  necessity  is 
generally  referred  to  some  local  tribunal,  and  it  may  even  be  sub- 
mitted to  a  jury  to  decide  upon  evidence.'  But  parties  interested 
have  no  constitutional  right  to  be  heard  upon  the  question,  unless 
the  State  constitution  clearly  and  expressly  recc^izes  and  pro- 
vides for  it.  On  general  principles,  the  final  decision  rests  with 
the  I^islative  department  of  the  State ;  *  and  if  the  question  is 

I  Beekman  o.  Saratosk  and  Scbenec-  204;    Olmatead  t.  Camp,  88  Conn.  6S2; 

tady  K.  R.  Cn.,  8  Falge.  73;   b.  c.  22  Am.  EbCod  v.  BtMlon,  C.  &  M.  R.  B.  Co^  61 

Dec.  679;    Wilion  v.   Blackbird   Creek  N.  E.  SOi. 

Marali  Co-,  2  Pet.  24E;   Buonaparte  v.         *  Varick  v.  Smilb,  6  Pdge  Oh.  1S7; 

Camden  and  Amboy  K.  R.  Co.,  I  Bald.  a.  c.  38  Am.  Dec.  417  ;   Aldridge  p.  Rail- 

306;  Btoodgood  e.  Hohawk  atid  Eadion  road  Co.,  2  Stew,  ft  Port  109;  s.  c.  83 

R.  R.  Co.,  18  Wend.  9;  Lebanon  r,  01-  Am.  Dec.  807. 

Gotl.   1   N.   H.   339;   Petition   ot  Mount         *  Iron  R.  R.  Co.  d.  Ironton,  19  Ohio 

Wsibington  Road   Co.,  86  X.   H.   184;  St.  299,     Tbe  conatilntiona  of  aome  of 

Pratt  D.  Brown,  S  Wi*.  60S  ;    Swan   d.  the  Statea  require   the  question   of  the 

Willlami.  2  Mich.  427;  Bteyena  r.  Mid-  necewity  of  any  apeciflo  appropriation  to 

dleiex  Canal,  12  Mwb.  466 ;  Boiton  Mill  be  inbmllled  to  a  jury  ;  and  tlii*  require- 

Dam  V.  Newman,  13  Pick.  407 ;  Gilmer  et.  men(  cannot  be  dispensed  with.     Hmu. 

Lime  Point,  18  Gal.  229;  Armlngton  v.  field,  Ac.  R.  R.  Co.  n    Clarlc,  S3  Hicb. 

Bamet,  15  VL  745 ;  While  River  Turn-  619 ;  Arnold  p.  Decatur,  29  Mich.  77. 
]dke  V.   Central   Railrawl,  21   Vl   590;         *  United  Sutes  v.  Hanrii,  1  Sum.  !1, 

Raleigh,  Ac.  R.  R.  Co.  t>.  DaTl«,  2  Der.  &  42 ;  Fbrd  v.  Chicago.  *c.  R.  R.  Co.,  U 

Bat.  451 ;  Whiteman'i  Ex'r  «.  Wilming-  Wii.  609 ;  Pe^te  v.  Smith,  21  N.  T.  695; 

ton,  Ac.  R.  R.  Co.,  2  Harr.  614;  Bradley  Water  Works  Co.  o.  Bnrkhart,  41  Ind. 

V.  N.  T.  and  N.  H.  R.  S.  Co.,  21  Conn  164. 
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referred  to  any  tribanal  for  trial,  the  reference  and  the  opportu- 
nity for  beiDg  heard  are  matters  of  favor  and  not  of  right.  The 
State  is  not  under  any  obligation  to  make  provisioD  for  a  judicial 
contest  upon  that  question.  And  where  the  case  is  such  that  it 
is  proper  to  delegate  to  individuals  or  to  a  corporation  the  power 
to  appropriate  property,  it  is  also  competent  to  delegate  the 
authority  to  decide  upon  the  necessity  for  the  taking.' 

1  People  p.  Smitb,  21  N.  Y.  595;  Ford  properly  for  the  Oie  of  the  public  or  at 
r.  ChicH^  and  N.  W.  R.  R.  Co.,  14  Wii.  the  government  is  not  b  judicuU  qnettioii. 
617;  Hatlerof  Albanr&t,llWend,162;  The  power  reiidei  in  the  legiiUture.  It 
e.  c.  SG  Am.  Dec.  fll9;  Lj'on  v.  Jerome,  may  be  eierclud  by  meaoi  of  a  statute 
S6  Weod.  494 ;  Hay ■  v.  Iliiher,  82  Peno.  which  shall  at  once  deslgaftte  the  prop- 
8l  189 ;  Korth  Miuonri  R.  R.  Co.  o.  erty  to  be  •ppropriated  and  the  pnrpoae 
lAckUnd,  2o  Mo.  515 ;  Same  v.  Gott,  26  of  the  ■pproprlallon ;  or  it  may  be  dele- 
Mo.  510 ;  Bankhead  t>.  Brown,  25  Iowa,  fn>ted  to  pnbtlc  offlcen,  or,  as  it  haa  been 
6M ;  Contra  Co«ta  R.  R.  v.  Mom,  28  Cal.  repeatedly  held,  to  private  coqMnvtioni 
823;  Matterof  Fowler,  58  N.Y.  60;  N.T.  ettablitbed  to  carry  on  enterpriset  in 
Central,  Aa  R.  R.  Co.  d.  Met.  Qai  Co.,  6S  which  the  public  are  intereited.  There 
N.  Y.  826 ;  Chicago,  &c.  R  R.  Co.  v.  ii  no  reitraint  upon  the  power,  except 
I^ke,  71  111.  333;  Warren  v.  St. Paul, &c  that  requiring  compenaation  In  be  made. 
R.  R.  Co.,  18  Minn.  384.  In  the  caae  Srat  And  whei«  the  power  ia  committed  to 
died,  Daih,  J.,8ayi:  "ThequeBtlon  tlieo  public  offlcen,  it  ii  a  lulyect  of  legislative 
it,  whether  the  State,  in  the  ezerdte  of  diicivtion  to  determine  what  prudential 
tbe  power  to  appropriate  the  property  of  regniationi  ahall  be  eatablished  to  secure 
individuals  to  a  public  oae,  where  the  a  cllscreet  anil  judicious  exercise  of  the 
duty  of  judging;  of  Uie  expediency  of  authority.  The  const! [ntional  provitloD 
making  the  appropriation,  in  a  class  of  securing  a  trial  by  jury  in  certain  cases, 
casee.  Is  committed  to  public  officers.  Is  and  that  which  declares  that  no  dtisen 
obliged  to  aSord  to  the  owners  of  tbe  shall  be  deprived  of  his  property  without 
property  an  opportunity  to  be  heard  be-  due  process  of  law,  have  no  applicatioD 
Ibre  those  officers  when  they  sit  for  the  to  the  case.  The  jury  (rial  can  only  be 
purpose  of  making  tbe  determination.  I  claimed  as  a  constitutional  right  where 
donot  speak  now  of  the  process  for  arriv-  tbe  subject  is  judicial  in  its  character, 
ing  at  tbe  amount  of  compensation  to  be  Tbe  exercise  of  the  right  of  eminent  do- 
piM  to  the  owners,  but  of  the  determiua-  main  stands  on  the  same  ground  with  the 
tion  whether,  under  the  circumstances  of  power  of  taxation.  Both  are  emanaCiona 
a  pwticniar  case,  the  properly  required  of  the  taw-making  power.  They  are  the 
ffar  the  purpose  shall  be  Mken  or  not ;  and  atlribules  of  political  sovereignty,  for  the 
I  am  of  opinion  that  tbe  State  is  not  exerdse  of  which  the  legislature  is  under 
under  any  obligation  to  make  provision  nonecessity  to  address  itself  to  tbe  courts, 
fiir  a  judicial  contest  upon  that  qnettion.  In  imposing  a  tax,  or  in  appropriating 
Tbe  only  part  of  the  constitution  which  the  property  of  a  citizen,  or  a  class  of 
refers  to  the  subject  is  that  whicli  fbrbids  citizens,  for  a  public  purpose,  with  a 
private  property  to  be  taken  for  public  proper  provision  for  compensation,  the 
iwe  without  compensation,  and  that  which  legislative  act  la  itaelf  due  process  of  law ; 
prescribes  the  manner  in  which  the  com-  though  it  would  not  be  if  it  should  under- 
pensation  sh^l  be  ascertained.  It  is  not  take  to  appropriate  (he  property  of  one 
pretended  tbat  the  statute  under  consid-  citizen  for  tlie  use  of  aooiher,  or  to  con- 
•ntiou  vfolatea  either  of  these  provisions.  Bacate  tbe  properly  of  one  person  or  a 
There  is  therefore  no  constitutional  In-  class  of  persons,  or  a  particular  descrip. 
JnnctioDon  the  point  under  consideration,  tion  of  properly  upon  some  riew  ofpnb- 
The  necessity  for  appropriating  private  be  poUcy,  where  it  could  not  be  said  to 
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[•  589]  'flw  mtuh  Property  may  he  taken. 

The  taking  of  property  must  always  be  limited  to  the  necessity 

of  the  case,  and  consequently  no  more  can  be  appropri- 

[•  540]   ated  in  any  •  instance  than  the  proper  tribunal  shall 

adjudge  to  be  needed  for  the  particular  use  for  which  the 

appropriation  is  made.     When  a  part  only  of  a  man's  premises 

is  needed  by  the  public,  the  seceaaity  for  the  appropriation  of 

that  part  will  not  justify  the  taking  of  the  whole,  even  thongh 

oompensation  be  made  therefor.    The  moment  the  appropriation 

goes  beyond  the  necessity  of  the  case,  it  ceases  to  be  justified  ob 

the  principles  which  underlie  the  right  of  eminent  do- 

[*  541}   main.'     If,  *  however,  the  statute  providing  for  such  xp- 

be  taken  tat  a  pnUlc  nia    It  foUon  not  iranted  tor  tho  particnlar  ttrect  or 

from  time  *ie««  that  it  ti  Dot  nsccMair  improvement  abould,  apon  the  conflrma- 

for  the  legiiiature,  In  the  exerclie  of  the  tion  of  the  report,  become  Teited  in  the 

right  of  eminent  domatn,  either  directl7,  corporation,  and  might  be  appropriated 

or  Indiredly  throogh  public   offlcert  or  to  public  oaea,  or  lold  in  case  of  no  iiidi 

agenta,  Co  inreit  the  proceeding!  with  the  appropriation.    Of  thia  itatnte  it  waa  «aid 

fbrmi  or  labBtaaue  of  Jadlcial  prooeai.  ly  tba  SupiemeConrtof  New  York:  "If 

It  may  allow  the  oirner  to  interrene  and  thia  proTlilon   wai  Intended   merelj  to 

participate  in  the  ditcunion  before  the  give  to  the  corporation  capacity  to  take 

(Acer  or  board   to  whom  the  power  i«  property  nnder  inch  drcnmaitancei  with 

given  of  determining  whether  tlie  appro-  the  cotkaent  of  tlie  owner,  and  then  to  dia- 

priatioD   ihall  be  made  In   a  particnlar  poee  of  the  aaine,  there  can  tie  no  ottj«o- 

caae,  or  It  may  provide  that  the  offloen  tion  to  It ;  but  if  it  ii  to  be  takes  Htenllr, 

iliall  act  npon  their  own  view*  of  piDpii-  ttiat  the  comniiaalonera  may,  afainat  tlw 

ety  and  duty,  wilhont  the  aid  of  a  foren-  oonaent  of  the  owner,  uke  the  whole  lot, 

lie  eonteat     The  appropriation   of  the  when  only  a  part  ia  required  for  pnbUe 

property  le  on  act  of  pnbiio  admluittra-  nee,  and  the  reeidne  to  be  applied  to  pri- 

Hon,  and  the  form  and  manner  of  ita  per-  rate  u«e,  it  aunmea  a  power  which,  with 

Ibrmance  ia  each  aa  the  tegiatatQre  in  iU  all  reapect,  the  legiiiatnre  did  not  poiaeea. 

diacretion  preacrilie."  The  comtitntlon,  \rf  authorizing  the  ap- 

The  fact  Ihata  road  company  haa  pur-  prot^iatimi  of  private  property  to  pnbiio 

ehaaed  a  right  of  way  hctoib  a  man's  land  n*e,  impliedly  declarea  that  for  any  other 

and  bargained  with  him  to  bolld  It,  will  nae  private  property  ihall  not  be  taken 

not  preclude  its  appropriating  a  right  of  from  one  and  applied  to  the  privau  oae 

way  over  the  tame  land  on  another  line,  of  another.    It  i«  in  violation  of  natnral 

Cape  Girardean,  4c.  Road  v.  Deonla,  67  right ;  and  If  It  ii  not  In  vioUtlon  of  the 

Mo.  438.  letter  of  the  conatltntlon,  It  ia  of  Ite  apirit, 

»  By  a  aUtute  of  New  Tork  It  waa  and  cannot  be  aupportcd.    ThU  power 

enacted  that  whenever  a  part  only  of  a  haa  been  auppoeed  to  be  conveniont  when 

lot  or  parcel  of  land  ahould  be  reqtitred  the  greater  part  of  a  lot  ia  taken,  and  only 

for  tlie  purpoaes  of  a  dty  atreel,  If  the  aimall  part  left,  not  roqnirod  tot  pnblie 

eommlBaionera  for   ataesaing  compenaa-  Die,  and  that  small  partofbntlittle  value 

tion  ahonld  deem  it  expedient  !o  inctude  in  thehanda  of  the  owner.    In  taeh  ciaa 

the  whole  lot  in    the  ajaeaament,  they  the  corporation  ha*  been  auppoaed  beat 

(bmddbavapowwiobido;  aitdtbapait  qoalifled  to  taka  and  diapoea  of  aacb  pai- 
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propriatioQ  ia  acted  upon,  had  the  property  owner  accepts  the 
compensation  awarded  to  him  under  it,  he  will  be  precluded 
by  this  implied  assent  from  afterwards  objecting  to  the  ezces- 
nve  appropriation.*  And  where  land  is  taken  for  a  public  work« 
there  ia  nothing  ia  the  principle  we  have  stated  which  will 
preclude  the  appropriation  of  whatever  might  be  necessary  for 
incidental  conveniencea :  such  as  the  workshops  or  depot  build- 
ings of  a  railway  company,^  or  materials  to  be  used  in  the  ooq- 
struction  of  their  road,  and  so  on.  Express  legislative  power, 
however,  is  needed  for  these  purposes ;  it  will  not  follow  that, 
because  such  things  are  convenient  to  the  accompliahment  of 
Hie  general  object,  the  public  may  appropriate  them  without  ex- 
press authority  of  law ;  but  the  power  to  appropriate  must  be 
expressly  conferred,  and  the  pnblic  agencies  seeking  to  exercise 
this  high  prerogative  must  be  careful  to  keep  within  the  author- 
ity delegated,  siuce  the  public  necessity  cannot  be  held  to  ex- 
tend beyond  what  has  been  plainly  declared  on  the  &ce  of  the 
legislative  enactment. 


What  eonitUute$  a  TaJat^  of  Pr<^«rty. 

Any  proper  exercise  of  the  powers  of  government,  which  does 
not  directly  encroach  upon  the  property  of  an  individual,  or  dis- 
turb him  in  its  posaesaion  or  enjoyment,  will  not  entitle  him  to 

ocb,  or  KOTM,  ■■  tbej  bave  MraetimM  ter  of  Albuij  St,  11  Wend.  151;  ■.  o.  2S 
been  <»Ued;  and  (irobably  this  aunop-  Am.  D«c.  S18,  per&iiw7c,Ch.  J.  To  the 
tioa  of  potrer  bM  beeo  aoqaiMced  in  by  lame  eSect  li  DunD  t>.  Citj  Council,  Har- 
ih«  propiieion.  I  know  or  no  eaM  where  per,  129.  And  aee  Faal  v.  Detroit.  83 
thepowerhaibeeDqueitionsd.BiiilwIiera  Hich.  108i  BalUmore,  &o.  B.  B.  Co.  b, 
it  baa  rcMlved  the  delibentta  eancKoa  of  PUubnrgh,  &v.  R.  R.  Co.,  IT  W.  Va.  812. 
tbit  cou't.  SuppoMt  a  caao  vbare  onlj  a  '  Erobnrj  v.  Conner,  8  M.  Y.  611. 
tew  feet,  or  vto,  inchei,  ate  wanted,  from  Tliere  ii  dcariy  nothmg  in  conititutional 
oae  end  of  a  lot  to  widen  a  street,  and  a  principle*  which  would  preclude  the  tegia- 
Tatoabla  building  atandt  upon  tbe  other  latare  from  providing  that  a  inau'i  prop- 
end  of  aocli  lot;  would  the  power  be  con-  art;  might  be  taken  with  hia  aueoC, 
ceded  to  exiit  to  take  the  whide  lot,  whether  tbe  Maent  was  evidenced  hj 
wbetlier  tbe  owner  coneeoted  or  not?  deed  or  not;  and  it  he  accepla  payment, 
Tbe  qaanlUf  of  the  reeidue  of  anj  lot  can-  he  mu«t  be  deemed  to  aaaent.  See  Hu- 
not  vary  the  principle.  Tbe  owner  majr  kell  n.  New  Bedford.  106  Maa*.  208. 
be  Terr  unwilling  to  part  with  out;  a  few  ■  Chicago,  B.  and  Q.  R.  B.  Co  d.  Wil- 
leet;  and  I  hold  It  eqoall;  incompetent  ion,  IT  III  ISS;  Low  i.  Galena  and  C.  U. 
lor  the  legiiUtnre  tbua  to  diapoee  of  |n1-  B.  R  Co.,  18  I1L  821 ;  Gies;  v.  Cinctn. 
Tate  proper^,  whether  (e«t  or  acrea  are  oali,  W.  and  Z.  B.  R.  Co.,  4  Ohio  St  308. 
tba  aubject  of  thU  aeaumed  power."  Ma^ 
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compensatioD,  or  give  him  a  right  of  action.'  If,  for  ia- 
[*  542]   Btance,  the  *  Stat«,  under  its  power  toprovide  and  regulate 

the  public  highways,  ahould  authorize  the  construction 
of  a  bridge  acroaa  a  navigable  river,  it  is  quite  possible  that  all 
proprietary  interests  in  land  upon  the  river  might  be  injuriously 
affected  ;  but  such  injury  could  no  more  give  a  valid  claim  against 
the  State  for  damages,  than  could  any  change  in  the  general  laws 
of  the  State^  which,  while  keeping  in  view  the  general  good, 
might  injuriously  affect  particular  interests.^  So  if  by  the  ereo- 
tion  of  a  dam  in  order  to  improve  navigation  the  owner  of  a  fish- 
ery finds  it  dimioisbed  in  value,'  or  if  by  deepening  the  channel 
of  a  river  to  improve  the  navigation  a  spring  is  destroyed,*  or  by 

1  Zimmennui  ti.  Union  CuikI  Co.,  1  ■tt^gbtening  It,  lie  cannot  claim  eompen- 

W.  &  S.  S4a;  Shrunk  c  Scbuylkiil  Kari-  Mljan  u  of  right. 

gation  Co.,  14  S.  £  R.  71 ;  HonongBbela         *  Commonwealth  v.  Bichter,  1  I^n. 

Navigatinn  Co.  u.  Coons,  A  W.  ft  8.  101 :  St.  467.    It  I*  jngtlf  laid  bj  Mr.  Joiclce 

DaTtdson  o.  Boitoa  &  Maine  B.  R.  Co.,  S  MOier,  In  Parapelly  v.  The  Green  Bay, 

Ciiah.  ei ;  Gould  v.  Hudion  Rirer  R.  R.  &c.  Co.,  13  Wall,  lao,  180,  that  the  ded- 

Co.,  12  Barb,  eia,  and  Q  S.  Y.  Btti ;  Rad-  aioni  "  that  for  the  conaeqnential  injury 

cliH  u.  Mayor,  ic.  of  Brooklyn,  4  N.  Y.  to  the  property   of  an   indiTidnal  from 

195;   Hurray  d.  Menefee,  20  Ark.  561;  the  proaecution  of  improTemetit  of  roads. 

Hooker  v.  New  Haven  and  Northampton  streets,  rirers,  aod   other  highways  for 

Co.,  14  Conn.  146;   People  v.  Kerr,  27  the  pnblic  good,  there  is   no  redress," 

N.  T.  168;   Fuller  v.  Edingi,   11   Rich,  "have  gone  to  the  extreme  and  limit  of 

Law,  28U;  Rddings  a.  Seabrook,  12  Rich,  sound  judicial  construction  in  fsTor  of 

Law,  601 ;  Richardson  v.  Vermont  Cen-  this  principle,  and  in  some  casea  beyond 

tral  R.   K.  Co..   35  VL  46&;   Kennett's  it;  and  it  remains  trne  that  where  real 

Petition,  24  N.  H.  13Q;  AleMuderu.  Mil-  estate   is   actually    inraded   by   inpeiin- 

waukee,  16  Wis.  247  ;  Richmond,  Ac.  Co.  duced  additions  of  wster,  earth,  tand,  or 

0.  Rogers,  1  Duvalt,  136 ;  Harvey  v.  Luck-  other  material,  or  by  baring  any  artifl- 

awanna,  Ac.  R.  R.  Co.,  47  Fenn.  St.  428;  cial  atrnctnre  placed  on  it,  so  ai  eflectn- 

Tinieum  Fishing  Co.  e.  Carter,  61  Peon,  ally  to  destroy  or  impair  ita  usefalness,  it 

St.  21 ;   RiUlroad  Co.  ir.   Ridimood,  96  is  a  taking  within  the  meaning  of  the 

U.  S.  G2I.    The  discontinuance  of  a  high-  constitation."    Bee  also  Ariroond  n.  Gr«cn 

way  does  not  entitle  parties  incommoded  Bay,  Ac.   Co.,  81  Wis.  S16 ;   Anrora  r. 

thereby  to  compensAtion.     Fearing  i>.  Ir-  Reed,  67  HI.  29;  s.  c.  11  Am.  Hep.  1. 

win,  66  N.  Y.  486.    Incidenul  iiijary   to  This  whole  subject  Is  most  daboratdy 

adjoining  lot-owners  trom  constructing  a  considered  by  Smiti,  J.,  in  Eaton  d.  Boa- 

tnnnel  in  a  street  (o  pass  under  a  river  ton,  C.  A  M.  R.  R.  Co.,  61  N.  H.  604.     It 

will  giveno  nghtofaction,     Transporta-  was  decided  in  that  case  that,  Dotwttb- 

tlon  Co.  V.  Chicago,  90  U.  S.  686.    See  standing  a  parly  had  received  compensa- 

the  caM  in  the  Circuit  Court.  7  Biss.  46.  tion  for  the  taking  of  his  land  for  a  rail- 

*  Davidson  n,  Boston  and  Mdne  R.  R.  road,  he  was  entitled  to  a  fnrther  remedy 
Co.,  8  Ctuh.  91 ;  Transportation  Co.  e.  at  the  common  law  for  the  flooding  of  his 
Cliicago,  99  U,  S.  636.  land  inconse<iuence  of  the  road  being  cut 

*  Shrunkr.SchnylkiUNavigationCo.,  through  a  ridge  on  the  land  of  another ; 
14S.  AR  71.  In  Green  v.  Swift,  47  CaL  and  that  this  Hooding  was  a  taking  of  his 
636.  it  is  held  that  where  one  flndt  hi*  property  withiti  the  meaniag  of  tha  con- 
land  ii^ured  in  consequence  of  a  change  stitatlon.  The  cases  to  the  contrary  are 
in  the  current  of  a  rtver,  eanaed  by  all  coDiidered  by  the  learned  Judge,  who 


by  Google 


OH.  XV.]  THE  XinNSKT  DOUAIH.  678 

a  change  in  the  grade  of  a  citj  street  the  value  of  adjacrait  lota  is 
diminished,' — in  these  and  similar  cases  the  law  affords  do  re* 
dress  for  the  injury.  So  if  in  consequence  of  the  ooDStructioD  of 
a  public  work  an  injury  occurs,  but  the  work  was  constructed  on 
proper  plan  and  without  negligence,  and  the  injury  is  caused  by 
accidental  and  extraordinary  circomatanoes,  the  injured  party  oao- 
Qot  demand  compensatioD.' 

*  This  principle  is  peculiarly  applicable  to  those  cases  [*  548] 
where  property  is  appropriated  under  the  right  of  emi- 
nent domain.  It  must  frequently  occur  that  a  party  will  find  his 
r^hts  seriously  affected,  though  no  property  to  which  he  has  law- 
ful claim  is  actually  appropriated.  As  where  a  road  is  laid  out 
along  the  line  of  a  man's  land  without  taking  any  portion  of  it, 
in  consequence  of  which  he  is  compelled  to  keep  up  the  whole  of 
what  before  was  a  partition  fence,  one  half  of  which  his  neighbor 
was  required  to  support.'    No  property  being  taken  in  this  case, 

U  Able  to  adduce  rtrj  forciUe  reuona  ment  of  a  itreet  grade  can  have  no  claim 

fitr  hii  concliuiani.    Compare  Aldrich  d.  to    compeaaatloQ ;    bat    Ibey  hold   that 

CheiliiK  R.  R.  Co.,  21  N.  H.  369 ;  Weat  when  the  grade  i«  once  eitabluhed,  and 

BniDCh.  &c.  Canal   Co.   v.  Mnlliner,  S8  Iota  u*  improved  in  reference  to  It,  the 

Penn,  St.  367 ;  Bellinger  v.  H.  T.  Central  corporation  baa  no  rigbt  to  change  the 

R.  B.  Co.,  33  N.  Y.  42 ;  Hatch  v.  Vt  Can-  grade  anervudi,  except  on  parment  of 

tral  R.  R.  Co.,  SB  Tt.  49.  the  damegei.    And  tee  Johnson  v.  Par- 

>  Britith  Plate  Hana&ctnring  Co.  e.  keraburg,  16  W.  Ya.  402 ;  a.  a.  87  Am. 

Meredith,  4  T.R.  794;  Matter  of  Fnnnan  Rep.  7TS.     Tbat  If  the  lateral  lupport  to 

Street,  17  Wei)d.  649 ;  RadcIiS'a  Ex'n  e.  hii  land  ii  remoTed  by  grading  a  street 

Hayor,  Ac.  of  Brooklyn,  4  N.  Y.  196;  the  owner  la  entitled   to  compenaation, 

Oisvea  V.  Otii,  2  Hill,  466 ;  Wilion  n.  Me  O'Brien  v.  St  Fanl,  26  Hlnn.  331 ; 

lUyot,  lie  of  New  York,  1  Dcnio,  &95;  Biuklrk  i^.  Strickland  (Hich.),  11  If.  W. 

Marphy  v.  Chtcago,  20  III.  279;  Roberta  Rep.  2ia 

■.Chicago,  26  U1.240;  Charlton  d.  Alle-         ■  AiinSprBgdeD.  Worcester,  laGny, 

ghany  City,  1  Grant,  208 ;  La  Payette  ti.  193,  where,  in  consequence  of  the  erec- 

Bnah,  19  Ind,  326 ;  Macy  v.  Indianapolis,  tion  or  a  bridge  oTer  a  stream  on  which 

17  Ind.  267 ;  Vincennes  b.  Richardi,  23  a  mill  was  situated,  the  mill  was  ipjured 

lad.  381 ;   Green  v.  Reading,   9  Watta,  by  an  extraordinary  rise  in  the  stream ; 

882 ;  O'Conner  v.  Ptttabarg,  IS  Penn.  St  Uie  bridge,  however,  being  in  all  respecta 

187 ;  In  re  Ridge   Street   29  Penn.  St.  properly  cooitmcled.    And  see  Brown  d. 

SBl ;  Callendar  v.  Marsh,   1   Pick.  418';  Cayuga,  £c.  R.  R.   Co.,   12  N.  Y.  486, 

Cteal  B.  Keoknk,  4  Greene  (Iowa),  47;  where  bridge  proprielort were  held  liable 

Smith  D.  Washington,  20  Bow.  136 ;  Skin-  for  limilar  injuries  on  the  ground  of  neg- 

nar  v.  Hartford  Bridge  Co.,  29  Conn.  623 ;  ligence.    And  compare  Horrit  v.  Yt  Cen- 

Benden  ».  Nashua.  17  N.  H.  477 ;  PonUac  tral  R.  R.  Co.,  28  Yt.  99,  with  Mellen  n, 

>.    Carter,    S3   Hich.    164;    Gosxler   v.  Western  R.  R  Corp.,  4  Gray,  SOI.    And 

Georgetown,  8  Wheat  693.    Tbe  ease*  aee  note  on  preceding  page. 
ofHcCombr.Akron,160hlo,474,a.o.l8        >  Kennett's  Petition,  4  Post  189.    See 

Ohio,  229,  and  Crawford  n.  Delaware,  7  Eddlngs  i*.  Seabrook,  12  Rich.  Law,  604 ; 

(H)io  St  460,  are  coMra.    Those  caaes,  Slatlen  v.  Des  Moines  Valley  R.  R  Co., 

however,  admit  that  a  party  whoae  inte^  29  Iowa,  146 ;  Hoag  v.  Swilzer,  61  lU.  204. 

eata  are  injured  by  the  origliud  eatabliab-  Here^  cnariDg  a  railroad  by  another 
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the  party  has  no  relief  udIcss  the  statute  shall  give  it.  The  loss 
is  damnum  absque  vnguria.  So  a  turnpike  company,  whose  pro&ta 
will  be  diminished  by  the  coDstruction  of  a  i-ailroad  along  the 
sanie  general  line  of  travel,  is  not  entitled  to  compensatioD.^  So 
where  a  railroad  company,  in  constructing  their  road  in  a  proper 
manner  on  their  own  land,  raised  a  high  embankment  near  to  and 
in  front  of  the  plaintifF*B  house,  bo  as  to  prevent  his  passing  to 
and  from  the  same  with  the  same  convenience  as  before,  this  con- 
sequential injury  was  held  to  give  no  claim  to  compensation.'  So 
the  owner  of  dams  erected  by  legislative  authority  is  withoat 
remedy,  if  they  are  aFterwarda  rendered  valueless  by  the 
[*  544]    constmction  of  a  canal.'    *  And  in  Kew  York  it  has  been 

track  ii  not  B  tsVinfc  of  propertf.    Le-  B.  Co,,  9  Ind.  447 ;  TTew  AltNuiy  «Dd  Sa- 

higfa  V.  R.  R.  Co.  It.  Dover,  Ac.  R.  It.  lem  R,  R.  Ca  v.  O'Dailj,  13  Inil.  463. 

Co.,  48  N.  J.  S28.    Bat   tbii  cannot  b«  Tlie  aame  doctrine  ia  recognized  in  Cnw- 

nnWemai;  true.     Se«  Lake  Shore,  Ac  R.  ford  d.  Delawnre,  T  Ohio  St.   4fig,  uid 

R.  Co.  V.  Chlckgo,  Ac.  R.  R.  Co.,  100  HI.  Street  Railwi^  v.  Cuminintville,  14  Ohio 

21.  St  62S.    See  also  iDdianapolia  IL  R.  Co. 

t  Troy  and  Boston  R  R  Co.  u.  North,  v.  Sm[lh,  62  Ind.  428 ;  Pekin  r.  Brereton, 
em  Turnpike  Co..  16  Burb.  100.  See  La  67  111.  477  ;  PekIn  v.  Winkel,  77  Dl.  60 ; 
Fafette  Plank  Road  Co.  i>.  New  Atbanj  Grand  Rapidi,  Ac.  R.  R.  Co.  v.  Buael,  88 
and  Salem  R  R.  Co.,  18  Ind.  90 ;  Ricii-  Mich.  62 ;  a.  c.  81  Am.  Rep.  308.  In  tb« 
mond,  Ac.  Co.  n.  Rogers.  1  Duvall.  1S6.  Vermont  case  aboTe  cited  it  wm  held 
Soanincreaaedfompetition  withnpnrty'a  that  an  eicaration  by  the  company  oo 
buiinea*  cauaed  bj  the  conitruclion  or  their  own  land,  so  near  the  line  of  tlie 
exlenaioQ  of  a  road  ia  not  a  ground  of  plaintifTi  that  hia  land,  without  any  arti- 
claim.  Haryey  v.  fjickawnnna,  Ac.  R.  flcial  weight  thereon,  slid  into  tlie  excava- 
R  Co.,  47  Penn.  St.  428.  "  Every  great  tlon,  wontd  render  the  company  liable  for 
public  improvement  mutt,  aimoat  of  ne.  tbe  injnry  ;  the  plaintiff  being  entitled  to 
ceMity,  more  or  leia  affect  IndJTidual  the  lateral  support  for  liis  land, 
convenience  and  property ;  and  where  the  *  Susquehanna  Canal  Co.  c.  Wright,  0 
injury  auatained  is  remote  and  consequen-  W.  A  S.  9 ;  MonotigaheU  Navigation  Co. 
tial,  it  is  danman  ajufue  injaria,  and  ia  to  i>.  Coons,  6  W.  A  S.  101.  In  any  case,  if 
be  borne  as  a  part  of  the  price  to  be  paid  partiea  exercising  the  right  of  eminent 
tor  the  adrnntageiof  the  social  condition,  domain  shall  cauae  iiyury  to  otheri  by  a 
Thla  ii  founded  upon  the  principle  that  negligent  or  improper  construction  of 
the  general  good  is  to  prevail  over  par-  their  work,  they  may  be  liable  in  dain> 
tial  individual  convenience."  Lansing  v.  ages.  Rone  c.  Gnuiite  Bridge  Corpora- 
Smith,  B  Cow,  146, 140.  tion,  21  Pick.  348 ;  Spmgue  d.  Worceater, 

>  Richardson  v.  Vermont  Central  R.  IB  Gray,  198,    And  if  a  public  work  is  of 

R.   Co ,  26  Vt  466,     But  qvart  if  this  a  character  to  necessarily  disturb  the  oo. 

could  be  so.  If  the  effect  were  to  prevent  cupation  and  enjoyment  of  his  estate  by 

access  from  the  lot  to  the  highway.     In  one  whoae  land  is  not  taken,   he   (nay 

certain  Indiana  cases  it  ia  said  that  the  have  an  action  on  the  case  for  ilie  injoi?, 

right  of  the  owner  of  adjoining  land  to  notwithstanding  the   atatute    makea  no 

the  use  of  the  highway  ia  aa  much  prop-  provision  for  compensation.     A*   where 

erty  aa  the  land  itself;  that  it  ii  appur-  the  necessary,  and  not  simply  the  acci- 

tenant  to  the  land,  and  ia  protected  by  dental,  consequence  was,  to  flood  a  man'* 

the  constitution.    Hayne*  v.  Thomas,  7  premises  witli  water,  thereby  greatly  di- 

Ind.  88]  ProlimaD  r.  IndianapoUa,  Ac.  R.  minishlng  their  value.    Hooker  e.  New 
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held  that,  as  the  land  where  the  tide  ebbs  and  flows,  between 
high  and  low  water  mark,  belongs  to  the  public,  the  State  may 
lawfully  authorize  a  railroad  company  to  construct  their  road 
along  the  water  front  below  h^h-water  mark,  and  the  owner 
of  the  adjacent  bank  can  claim  no  compensatioo  for  the  conse- 
qnential  injoiy  to  his  interests.'  So  the  granting  of  a  ferry  right 
with  a  landing  on  private  property  within  a  highway  terminating 
on  a  private  stream  is  not  an  appropriation  of  property,*  the  ferry 
being  a  mere  continuation  of  the  highway,  and  the  landing  place 
Vpon  the  private  property  having  previously  been  appropriated  to 
public  uses. 

These  cases  must  suffice  as  illustrations  of  the  principle  stated, 
though  many  others  might  be  referred  to.  On  the  other  hand, 
any  injury  to  the  property  of  an  iudividual  which  deprives  the 
owner  of  the  ordinary  use  of  it,  is  equivalent  to  a  taking,  and 
entitles  him  to  compensation.*    Water  &ont  on  a  stream  where 

Htren  wid  NortluunptOD  Co.,  14  Conn,  to  be  in  the  State  admit  Taluable  riparian 

140;  i.  c.  16  Conn.  812;  EraniTille,  ic.  lightt  in  the  adjacent  proprietor.     Be« 

R.  B.  Co.  V.  Dick,  g  iDd.  433 ;  RobinioD  Yatei  v.  M'dwankee,  10  Wall.  «7 ;  Chi- 

P.  N.  T.  and  Erie  R.  fi.  Co.,  27  Barb,  cago,  Ac  R.  R.  Ca  u.  Stein,  76  lU.  41. 

612;  Traiteei  of  Wabash  &  Erie  Canal  Compare  PenniylTania  R.  R.  Co.  c.  New 

«.  Spean.  10  Ind.  441 ;  Eaton  e.  Boston,  C.  York,  &c  R.  R.  Co.,  28  N.  J.  Eq.  167.   In 

t  M.  B.  R.  Co.,  61  N.  H.  604.    So,  where,  the  recent  case  of  Railway  Co.  d.  Ren- 

bj  blailing  rock  in   making   an   exca-  wick,  102  D.S.  180,  it  ii  decided  exprewl; 

vation,  (he  Iragmentt  are  thrown  npon  that  the  land  nnder  the  water  in  front  at 

•djacent  building!  lo  ai  to  render  their  a  riparian  proprietor  and  bejond  the  line 

occnpatioQ  nniafe.     Hay  v.  Cohoea  Co.,  of  private  ownerabip  cannot  be  taken  and 

2  N.  T.  169 ;  Tremain  n.  Same,  2  N.  T.  appropriated  lo  a  puUic  purpoae  without 

t08 ;  Carman  v,  SteubenTille  and  Indiana  making  compensation  to  the  riparian  pro- 

n.  R.  Co.,  4  Ohio  St.  399 ;  Snnbnry  and  prietor.    This  it  a  very  Mnsible  and  jnrt 

Erie  R.  R.  Co.  r.  Hammbl,  2T  Penn.  St.  deci«on. 

99.    There  hai  been  aome  diaposiUon  lo         *  HaTr«yr.MeQetee,20Ark.6eL.Com- 

liold  private  corporationa  liable  for  all  in-  pare  Proaser  e.  Wapello  County,  18  Iowa, 

eidental  damages  canted  by  their  exerciae  327. 

ot  the  right  of   eminent   domain.     See         '  Hooker  v.  New  Haven  and  North- 

Tinsman  v.  BeWidere  and  Delaware  R.  ampton  Co.,  14  Conn.  146;  Fnmpelly  e. 

R.  Co.,  26  N.  J.  148 ;  Alexander  c.  UU-  Green   Bay,  ftc.  Co.,  13  Wall.  160 ;   Ari- 

waukee,  10  Wia.  247.  mond  v.  Oreen  Bay,  Ilc.  Co.,  31  Wit.  SIO ; 

'  Qonid  V.  HndaoD  lUrer  R  R.  Co.,  6  Ashley  v.  Port  Huron,  86  Hich.  200.    The 

N.  T.  622.     And  tee  BteTeni   c.  Pater-  flowing  of  private  laodi  by  the  opemtiona 

HMi,  ftc.  B.  R.  Co.,  34  N.  J.  532 1  ToniKn  of  a  booming  company  is  a  taking  of  prop- 

c.  Dabnqne,  Ic.  R.  R.  Co.,  32  Iowa,  106 ;  erty.    Giuid  Raplda  Booming  Co.  r.  Jar- 

•.c.TAm.  Bep.  176.   So  far  aa  these  cases  vis,  30  Mich.  808.    The  legialstare  cannot 

hold  it  compelentto  cutoff  a  riparian  pro-  anthoriKe  a  telegraph  company  to  erect 

prtotor  from  access  to  the  navigable  water,  ita  poles  on  the  lands  of  a  railroad  com 

they  fecm  to  us  to  Justify  an  appropria-  pany  without  compensation.      Atlantic, 

tion  of  his  property  wltliout  compenaa-  tc.  Telegraph  Co.  v,  Chicago,  to.  B.  B. 

tion ;  for  even  those  courts  which  hold  Co.,  8  Bias.  168. 
the  fee  in  tbe  hO  under  navigable  water* 
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the  tide  does  not  ebb  and  flow  ia  property,  and,  if  taken,  moat  be 
paid  for  as  8uoh.>  So  with  an  exclueive  right  of  vharfitge  upoo 
tide  vater.^  So  with  the  right  of  the  owner  of  land  to  use  an 
adjoiuii^  street,  whether  he  is  owner  of  the  land  over 
[*  646J  which  the  *  street  is  laid  out  or  not.'  So  with  the  right 
of  paBtar^e  in  streets,  which  belongs  to  the  owners  of 
the  soil.*  So  a  partial  destruction  or  diminution  of  value  of  prop- 
erty by  an  act  of  the  government  which  directly  and  not  merely 
incidentally  affects  it,  is  to  that  extent  an  appropriation.* 

It  sometimes  becomes  important,  where  a  highway  baa  been 
laid  out  and  opened,  to  establish  a  different  and  higher  grade  of 
way  upon  tiie  same  line,  with  a  view  to  accommodate  an  increased 
public  demand.  The  State  may  be  willing  to  suirender  the  con- 
trol of  the  streets  in  these  oases,  and  authorize  turnpike,  plauk- 
road,  or  railroad  corporations  to  occupy  tbem  for  their  purposes  ; 
and  if  it  shall  give  such  consent,  the  oontrol,  so  far  as  is  necessary 
to  the  purposes  of  the  turnpike,  plank-road,  or  nulway,  is  thereby 
passed  over  to  the  corporation,  and  their  structure  in  what  was  be- 
fore a  common  highway  cannot  be  regarded  as  a  public  nuisance." 
But  the  municipal  oi^anizations  in  the  State  have  no  power  to  give 
such  consent  without  express  legislative  permission ;  the  general 
control  of  their  streets  which  is  commonly  given  by  muuidpal 

1  Tarick  v.  Smith,  9  Patge,  UT.    Sm  T  Barb.  397;  HaTdenboi^  v.  Loc&wood, 

Titoi  IT.  MllwBulcee,  10  Wall.  497.  35Barb.e.  See  alM  Kerwhacker ■>. ClaT«- 

*  Mturay  v.  Sharp.  1  Boiw.  5S9,  land,  C.  and  C.  B.  S.  Co.,  S  Ohio  St  17^ 

*  Lackland  f.  North  Miuoartn.R.Ca,  where  it  va*  held  that  byandeDt  cutom 
81  Mo.  180.     Bee  tupm,  p.  •  543,  note.  In  that  SUIa  then  waa  a  right  of  paitiu^ 

*  Tonairanda  K.  R.  Co.  v.  Hunger,  S  age  by  the  pablic  in  the  bighwajr*. 
Denio,  266 ;  Woodrnff  v.  Neal,  28  Conn.  *  See  Olorer  v.  Powell,  10  N.  J.  Eq. 
106.  In  the  flret  caae  it  wai  held  that  a  211 ;  Eaton  v.  Boaton,  C.  &  M.  R.  B.  Co., 
by-law  of  a  town  giving  liberty  to  the  in-  01  N.  H.  E04.  Even  a  temporary  right  to 
habltanta  to  depaatnre  their  oowi  In  the  the  poaseaalon  of  landa  cannot  be  gi*en 
public  highwaya  under  certain  legnla^  by  the  legiilatnre  without  prorialon  for 
tioDi,  paued  under  the  anthority  of  a  compenutioo.  San  Mateo  Water  Worki 
general  itatate  empowering  towna  to  v.  Sharpitein,  60  CaL  281.  A  proriaion 
pan  BDch  by-lawi,  waa  of  no  Talidi^,  in  the  charter  of  a  coipomtion  that  it  (ball 
becauae  it  appropriated  the  pattnnige,  not  be  liable  for  direrting  water  ia  Toid. 
which  was  private  property,  to  the  pnb-  Harding  v.  Stamford  Water  Co., 41  Codd. 
lie  iwe,  wlihont  maldag  compeiuation.  67- 

The  contrary  haa   been    held    In    New         *  SeeCammDDwealthr.Erleuid  H.&. 

Tork  aa  to  all  highway*  laid  ont  while  R.  R.  Co.,  27  Penn.  Bt.  SS9 ;  Tenneeaee, 

tach  a   Blatute  wai    in    ezialence;    the  Ac.  R.R  Co. n.  Adam*,  3  Head, 686;  New 

owner  being  held  to  be  oompenHted  fbr  Orleani,  &q  R.  R.  Co.  b.  New  Orleaoa,  St 

tbe  paatorage  ai  well  ai  for  the  nie  of  the  La.  Aun.  617 ;  Chicago,  Ao.  R.  R.  Co.  ■> 

land  for  other  purpoaei,  at  the  time  the  Joliet,  70  HL  26;   Donnaher'*  Case,  16 

highway  WM  laid  oat     Oriffln  o.  Martin,  Ulaa.  6W. 
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chartets  not  being  eofficient  authority  for  tliiB  purpose.^ 
When,  however,  the  "  public  authorities  have  thus  as-  [*  546] 
seoted,  it  may  be  found  that  the  owners  of  the  adjacent 
lota,  who  are  also  owners  of  the  fee  in  the  highway  subject  to  the 
public  easement,  may  be  unwilling  to  assent  to  the  change,  and  may 
believe  their  interests  to  be  seriously  and  injuriously  affected  there- 
by.  The  question  may  then  arise,  Is  the  owner  of  the  land,  who 
has  been  onoe  compensated  for  the  injury  he  has  sustained  in  the 
appropriation  of  his  land  as  a  highway,  entitled  to  a  new  assessment 
for  any  further  injuiy  he  may  sustain  in  consequence  of  the  street 
being  subjected  to  a  change  in  the  use  not  contemplated  at  the 
time  of  the  original  taking,  but  nevertheless  in  furtherance  <^  the 
same  general  purpose  ? 

When  a  common  h^hway  is  made  a  turnpike  or  a  plank-road, 
opon  which  tolls  are  collected,  there  is  much  reason  for  holding 
that  the  owner  of  the  soil  is  not  entitled  to  any  further  compen- 
sation. The  turnpike  oi  the  plank-road  is  still  an  avenue  for  pub- 
lic travel,  subject  to  be  used  in  the  same  manner  as  the  ordinary 
highway  was  before,  and,  if  properly  constructed,  is  generally  ex- 
pected  to  increase  rather  than  diminish  the  value  of  property 
along  its  line;  and  though  the  adjoining  proprietors  are  required 
to  pay  toll,  they  are  supposed  to  be,  and  generally  are,  fully  com- 
pensated for  this  burden  by  the  increased  excellence  of  the  road, 

■  Ti<Kikhi>d  B.  North  MUiottri  R.  R.  Co.,  mrtii  coUUod,  Mid  when  on  the  ume 

SlHihiaO;  New  York  and  HftTletn  R.  R.  leTet  whet  getei,  teocee,  end   barriera 

Co.  V.  Major,  &c.  of  New  Tork,  1   HllL  ihaU  be  made,  and  what  gnardi  ihaU  b« 

im :  MiUutn  V.  Sharp,  37  N.  Y.  BU ;  Stale  kept  to  intora  ufetf.     Had  it  been  m< 

*.  CiadnDBti,  &c  Clu  Co.,  IB  Ohio  SL  leaded  that  railroad  compaDiee,  under  a 

ae> ;  SUte  tr.  Trenton,  86  N.  J.  7S.    In  general  grant,  ibould  hare  power  to  U/ 

Inhabitant!  of  S|«ingfleld  >■  Connecticat  a    railroad    over   a    highway  longitndi- 

RiTer  R.  R.  Co.,  4  Ciuh.  63,  it  wai  held  nail;,  which  ordinarilj  is  not  aeceutrj, 

that  legialatiTe  authority  (o  coiMtmct  a  we  think  that  would  have  beta  done  in 

nilroad  between  certain  ttrmin,  vithout  eipreM  tenne,  acoompanied  with  AiU  le- 

preaciibing  iti  preciie  coune  and   direo-  giaUtive  proviiiani  for  maintaining  inch 

tion,  would  not  prima  Jade  conrer  power  barrlen  and  modei  of  leparation  a*  wonld 

to  la;  ODt  (he  road  on  and  along  an  eiiat-  tend  to  make  the  use  of  the  lame  road, 

lug  public  highway.     Per  Shan,  Ch.  J.  :  for  both  modes  of  traTel,  conilatent  with 

"  The  whole  conree  of  leglilation  on  the  the  lafetj  of  tr«Tellen  on  both.      The 

■object  of  railroads  is  opposed  to  such  a  absence  of   any  inch   proTision  afford* 

eonatniction.  The  croasing  of  public  bigb-  a  itrong  inference  that,  under   general 

ways  by  railroads  1*  obriously  necessary,  terms,  it  waa  not  intended  that  inch  a 

aod  of  conree  warranted ;  and  nnmeroni  power  iboold  be  giren."    See  also  Com- 

provisions    are    industrioosiy    made    to  m<mwealth  o.  Srle  and  N.  E.  R.  B.  Co., 

regnlate  such  crossings,  by  detennining  S7  Penn,  St   3SQ ;   Attomey-General  v. 

wbeti   they   shall  be  on   the  same  and  Horria  and  Eaiei  R.  &  Co.,  19  N.  J.  Eq. 

when  on  different  le*elt,  in   order   to  88S. 
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and  by  their  exemption  from  highway  labor  upon  it*    Bat  it  is  dif- 
fetent  when  a  highway  is  appropriated  for  the  purposes  of  a  rail- 

road.  "  It  is  quite  apparent  that  the  use  by  the  public  of 
[*  64T]   a  highway,  and  the  use  thereof  by  a  *  railroad  company,  is 

essentially  diffisrent.  In  the  one  case  every  person  is  at 
liberty  to  travel  over  the  highway  in  any  place  or  part  thereof, 
but  he  has  no  exclusive  right  of  oooapation  of  any  part  thereof 
except  while  he  is  temporarily  passing  over  it.  It  would  be  tres- 
pass for  him  to  occupy  any  part  of  the  highway  exclusively  for 
any  longer  period  of  time  than  was  necessary  for  that  purpose, 
and  the  stoppages  incident  thereto.  But  a  railroad  company 
takes  exclusive  and  permanent  possession  of  a  portion  of  Ute 
street  or  highway.  It  lays  down  its  rails  upon,  or  imbeds  them 
in,  the  soil,  and  thus  appropiiatee  a  portion  of  the  street  to  its  ex- 
clusive use,  and  for  its  own  particular  mode  of  coo\eyance.  In 
the  one  case,  all  persons  may  travel  on  the  street  or  highway  in 
their  own  common  modes  of  conveyance.  Id  the  other  no  one 
can  travel  on  or  over  the  rails  laid  down,  except  the  railroad 
company  and  with  their  cars  specially  adapted  to  the  tracks.  In 
one  case  the  use  is  general  and  open  alike  to  all.  In  tlie  other 
it  is  peculiar  and  exclusive. 

"  It  is  true  that  the  actual  use  of  the  street  by  the  rulroad  may 
not  be  80  absolute  and  constant  as  to  exclude  the  public  also  from 
its  use.  With  a  single  track,  and  particularly  if  the  cars  used 
upon  it  were  propelled  by  borse-power,  the  iuterruption  of  the 
public  easement  in  the  street  might  be  very  trifling  and  of  no 
practical  consequence  to  the  public  at  large.  But  this  consider- 
ation cannot  affect  the  question  of  right  of  property,  or  of  the 
increase  of  the  burden  upon  the  soil.  It  would  present  simply  a 
question  of  degree  in  respect  to  the  enlargement  of  the  easement, 
and  would  not  affect  the  principle,  that  the  vae  of  a  street  for  the 
purposes  of  a  railroad  imposed  upon  it  a  new  burden."  * 

>  See  Commnawealth  v.  WUkiDtoD,  16  12  Met  466,  It  ww  held  that  ownera  of 

Pick.  176 ;  ■.  c.  24  Am.  Dec.  624 ;  Bene-  lands  ■^joining  t,  tnni[rike  were  not  eo- 

diet  D.  Goit,  3  Barb.  469 ;  Wright  v.  Cai>  titled  to  eompenulioD  when  a  torapike 

ter,  2T  N.J.  76;   Stale  r.  Laverack,  34  was  changed  to  a  common  highwaj. 

N.  1.  301 ;  Chagrin  Fall*  and  Oereland  *  Wager  t>.  TK17  Union  B.  B.  Co.,  26 

PUnk-Road  Co.  i>.  Cane.  2  Ohio  St.  419;  X.  T.  626,  6-32,  approTing  WiUiaini  e. 

Dongtaw  v.  Turnpike  Co.,  S3  Md.  2le.  New  Tork  Central  R.  R.  Co..  Ifl  N.  Y. 

But    tea    William*   d.   Natural    Brldgg  DT ;   Carpenter  c  Oiwego  and  STracut 

FUnk-Road  Co.,  21  Mo.  680.   In  Marraj  R.  R.  Co.,  24  N.  Y.  666;  Mabon  ir.  New 

«.  County  Commiuioneri  of  BerkiUtv,  Tork  Central  B.  B.  Co.,  24  N.  T.  068; 
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•  The  case  from  which  we  here  quote  ia  approved  itk  [•  548] 
recent  cases  in  Wisconsin,  where  importance  is  attached 
to  the  different  effect  the  common  highway  and  the  railroad  will 
have  upon  the  value  of  adjacent  property.  "  The  dedication  to 
the  public  as  a  highway,"  it  is  said,  "  enhances  the  value  of  the 
lot,  and  renders  it  more  convenient  and  useful  to  the  owner. 
The  use  by  the  railroad  company  diminighea  its  value,  and  ren- 
ders it  inconvenient  and  comparatively  useless.  It  would  be  a 
most  unjust  and  oppressive  rule  which  would  deny  the  owner 
compensation  under  such  circumstances."  ^ 

It  is  not  always  the  case,  however,  that  the  value  of  a  lot  of 
land  will  be  enhanced  by  the  laying  out  of  a  common  highway 
across  it,  or  diminished  by  the  construction  of  a  railway  over  the 
same  line  afterwards.  The  constitutional  question  cannot  depend 
upon  the  accidental  circumstance  that  the  new  road  will  or  will 
not  have  an  injurious  effect ;  though  that  circumstance  is  prop- 
erly referred  to,  since  it  is  difficult  to  perceive  how  a  change  of 
use  which  may  possibly  have  an  injurious  effect  not  contemplated 
in  the  original  appropriation  can  be  considered  anything  else 
than  the  imposition  of  a  new  burden  upon  the  owner's  estate. 

SUrr  V.  Camden  and  Atlantic  B.  B.  Co.,  and  Eiaez  R.  R.  Co.  f.  Newark,  10  N.  J. 
24  N.  J.  5»2;  Donnalier'a  Case,  ID  Hiw.  Eq.  SSS,  are  oppoaed  to  the  New  York 
64D;  Cox  d.  Loularille,  &c,  R.  R.  Co.,  4B  caiea.  And  >ee  Wolf«  d.  CoTiDgton,  &c. 
Ind.  1TB.  In  InhabiCanta  of  Springfield  R.  R.  Co.,  16  B.  Monr.  401;  Com.  d.  Erie 
*.  Connectluut  Hiver  R.  a  Co.,  4  Cueb.  and  N.  K.  R.  R.  Co.,  27  P«dd.  St  389i 
71,  where,  however,  the  preciaa  queition  Snjder  o.  Pennarlrania  R.  R  Co.,  56 
here  diacuaaed  waa  not  Involved,  Chief  Fenn.  St.  840;  Peddicurd  i-.  Baltimore, 
Joatice  Skav,  in  comparing  railroada  with  &c.  R.  B.  Co ,  34  Md.  403 ;  Houaton,  Ac. 
commoii  Lighwaj's,  laya-  "The  two  uaea  B.  B.  Co.  f.  Odum,  53  Tex.  843;  s.  o.  % 
sie  aimoat,  if  not  wholly,  inconiiatent  with  Am.  L  Gng.  H.  R.  Caa.  503;  Weat  Jer- 
cach  other,  >o  that  taking  the  highway  ley  R.  R.  Co.  a.  Cape  May,  &c.  Co.,  34 
for  a  railroad  will  nearly  auperaede  the  N.  J.  Eq.  104.  A  gaa-light  cooipany  can- 
former  uae  to  wliich  it  bad  been  legally  not  be  antliorized  to  lay  its  pipea  in  a 
appropriated."  See  alao  Preabyterian  country  liighway  without  content  of  or 
Sodety  of  Waterloo  [<.  Auburn  and  Boch-  compeniation  to  tlie  owneri  of  the  fbe. 
eater  R.  B.  Co.,  8  Hill,  667  ;  Craig  a.  Bloomfleld,  Ac.  Co.  n.  Calkina,  03  N.  T. 
Bocheater,  &c  B.  B.  Co.,  89  Barb.  4M ;  88fl. 

Schunneier  n.  BL  Paul,  &c  B.  B.  Co.,  10         i  Ford  e.  Chicago  and  Northweatem 

Minn.  8*2;  Gray  a.  Pirat  Dlviiion,  &c.,  13  B.  B.  Co.,  14  Wia.  009.  SIG;  followed  in 

Minn.  816 ;  Central  R.  R.  Co.  «.  Hetfleld,  Pomeroy  e.  ChicBgo  and  H.  R.  R.  Co.,  10 

20  N.J.  200;  South  Carolina  R.  R.  Co.  V.  Wia.  640.     In   Pennaylrania  it   ia  held 

Steincr,  44  Ga.  616.    The  caaea  of  Phila-  competent  for  the  leglaliture,  though  not 

deiphia  and  Trenton  R.  R.  Co.,  6  Whart.  neceaaary,  to   provide   compeniation   to 

25;  *.  o.  36  Am.  Dec.  302 ;  Sttulhera  a.  landowner*  when  a  highway  la  t^en  for 

Railroad  Co.,  87  Penn.  St.  282 ;  Lexing-  a  railroad.     Mifflin  v.   Railroad  Co.,  16 

toD,  &a  R  R.  Co.  D.  Applegate,  8  Dana,  Peon.  3L  182. 
380  i  s.  0.  S8  Am.  Dec  4B7,  and  Morrit 
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In  Connecticat,  where  the  authority  of  the  legialature  to  anthor- 
ize  a  railroad  to  be  coaatructed  to  a  commoa  highway  without 
compeDsatiOD  to  land-owaers  is  also  denied,  importance  i&  at- 
tauhed  to  the  terms  of  the  statute  under  which  the  or^nal  ap- 
propriation was  made,  and  which  are  r^arded  as  permitting  the 
taking  for  the  purposes  of  a  common  highway,  and  for  no  other. 
The  xeasoning  of  the  court  appears  to  us  sound ;  and  it  is  appli- 
cable to  the  statutes  of  the  States  generally.' 

>  Imlaj  r.  Union  Branch  B.  R.  Co,  26  "The  term  'pabllc  higliwar,'  u  en- 
Cono.  249,  266.  "  Wben  Uod  ia  con-  ployad  in  tuch  of  our  •tatnte*  u  ooaTtj 
demoed  for  «  ipecial  pnrpoM,"  u;  the  tbe  rietat  of  entneDt  domain,  hu  cer- 
conrt,  "on  the  icore  of  public  utilltr,  the  Uinly  a  limited  import.  Allhongb,  at 
■equeitratiOQ  i>  lioiited  to  that  particular  suggested  At  the  bar,  a  navigable  riTo'  or 
uie.  Land  taken  for  a  highwa;  ta  not  a  canal  li,  In  some  lense,  a  public  high- 
thereby  coDTertible  Into  a  common.  A*  wt,j,  jet  tn  euement  aMnmed  ander  tbe 
the  property  it  not  taken,  but  the  use  name  of  a  highway  would  not  Miable  the 
only,  the  right  of  the  pnblic  la  limiled  to  public  to  oonvert  a  street  into  a  canal, 
the  DM,  the  ipedflc  use,  for  which  the  The  highway.  In  the  true  meanii^  of  tbe 
proprietor  hoi  been  devested  of  a  com-  word,  wooid  ba  destrojed.  But  as  no 
pletedominionoTerhisown eitata.  These  locb  destruction  of  tbe  highway  la  ne- 
are  proposltirats  which  are  no  longer  open  ceasarily  invcdTed  in  the  locatioa  of  a 
to  discnasioD.  But  It  is  contended  that  railway  track  upon  it,  we  are  preseed  to 
land  once  taken  and  still  held  for  higli-  establish  the  legal  proposition  that  a 
way  purposes  may  be  used  (or  a  railway  highway,  socb  a«  ia  referred  to  in  theae 
without  exceeding  the  limits  of  the  ease-  statntes,  means  or  at  lent  comprelwDdt 
ment  already  acquired  by  the  public.  If  a  railioad.  finch  a  construction  ia  poiai- 
this  is  true.  If  the  new  nse  of  the  land  is  ble  only  when  it  ia  made  to  appear  that 
witliin  the  scope  of  the  original  sequestra-  there  is  a  aubstanUal  practical  or  techni- 
tlon  or  dedication,  it  would  follow  that  cal  identity  between  the  naes  of  land  f« 
the  railway  privilege*  are  not  an  encroach-  highway  and  for  railway  purpoaea. 
ment  on  the  estate  ramalning  in  tbe  owner  "  No  one  can  fail  to  see  that  tbe  terms 
of  the  soil,  and  that  the  new  mode  of  en-  '  railway '  and '  highway '  are  not  converti- 
joyiog  the  public  easement  will  not  en-  ble,  or  that  the  two  uses,  practicaUy  oob- 
able  him  rightnilly  to  assert  a  claim  to  sidered,althougbanalogou*,  are  not  idea- 
damages  therefor.  On  tbe  contrary,  if  tical.  Land  tA  ordinarily  tptmpriated 
thetrueintentandefficaoyof theoriginal  by  a  railroad  company  i*  inconvenient, 
condemnation  was  not  to  sntdect  tbe  land  and  even  impaasable,  to  tbow  who  would 
to  saeh  a  bnrden  as  will  be  Imposed  upon  nte  it  aa  a  common  highway.  Such  a 
It  when  It  Is  confiscated  to  the  nie*  and  corporation  does  not  bold  Itself  bound  to 
control  of  a  railroad  corporation,  it  can-  make  or  to  keep  iu  embankmenU  and 
not  be  denied  that  in  the  latter  case  the  bridges  in  a  condition  which  will  fadll- 
escate  of  the  owner  of  the  soil  ia  injuri-  tate  the  trmstdit  of  such  vehicles  as  ply 
ously  affected  by  the  supervening  servi-  over  an  ordiuaiy  toad.  A  practical  dia- 
tude ;  that  his  right*  are  abridged,  and  similarity  obvionaly  exists  betweui  a 
that  In  a  legal  sense  his  land  is  again  railway  and  a  common  highway,  and  U 
Uken  for  pnblic  nte*.  Thus  it  appears  recogMwd  at  the  baris  of  a  legal  disttno- 
that  the  conrt  have  simply  to  dedde  tion  between  them.  It  is  ao  t«cogtii«d 
whether  there  ia  aoch  an  identity  between  on  a  lai^  scale  when  raUway  privileg«a 
a  highway  and  a  railway,  that  atatutet  are  aoi^ht  from  legislative  bodies,  and 
oontbning  a  right  to  ettabUsh  the  former  granted  by  them.  If  tbe  terma  '  higb- 
include  ao  authority  to  construct  the  iat^  way '  and  '  railway '  are  synonymoaa,  or 
ter.  if  coe  <tf  tbam  inclDdea  (be  other  by  legal 
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*  It  would  appear  from  the  cases  cited  that  the  weight  [|*  549] 
of  judicial  authority  is  against  the  power  of  the  legisla* 

ImplicatioQ,  no  act  could  be  mora  mper-  which  inch  ro&ds  are  ordinarllj  med,  with 

Hqoiu  than  Co  TCqaire  or  to  gMnt  anthor-  inch  reliiclea  ai  will  not  obttruct,  or  re- 

ity  to  Gonatrnct  railway!  oTer  localitiei  ^ulre  tbe   deitmctlon   of   the   ordinarj 

■Ireadj  occapied  as  highwajri.  model  of  travel  thereon.     He  is  not  au- 

"  If  a  legal  identitj  doet  not  lubtiit  thorlzed  to  la;  down  a  railway  track,  and 

between  a  liigbway  and  a  railwaj.  It  ii  run  hii  own  lucomotlre  and  car  upon  it. 

Illogical  to  argue  that,  becaiue  a  railwftj  No  one  sTer  thought  of  regarding  high- 

maj  be  to  voQitructed  ai  not  to  interfere  wa;  acta  at  conferring  railway  pririlegel, 

with  the  ordinary  naei  of  a  highway,  and  inToWing  a  right  in  every  individual,  not 

10  at  to  be  ooniiitent  with  the  highway  only  to  break  up  ordinary  traval,  but  alao 

ri^t  already  eziitiug,  therefore  lucb  a  to  exact  toUi  trota  the  public  for  the  priv- 

new  Dae  ii  included  within  tbe  old  use.  liege  of  lulng  the  peculiar  conveyaocei 

It  might  aa  well  be  urged,  that  If  a  oom-  adapted  ta  a  railroad.    If  a  right  of  thia 

men,  or  a  canal,  laid  out  over  the  route  deicription  li  not  conferred  when  a  high- 

of  a  puUic  road,  could  be  bo  arranged  aa  way  la  aathorized  by  law,  It  ia  idle  to 

to  leave  an  ample  roadway  far  rahidet  pretend  that  any  proprietor  ii  dlveated  of 

•nd  pauenger*  on  toot,  the  land  ahould  luch  a  ri^t    It  would  «eem  that,  under 

be  held  to  be  ori(cinally  condemned  for  a  inch  circmnBlancei,  the  true  construciion 

canal  or  a  common,  aa  properly  incident  of  highway  lawi  could  hardly  be  debata- 

to  the  highway  ute.  ble,  and  that  the  abaence  of  legal  identity 

"  There  ii  an  important  pracUcal  rea-  between  the  two  u«et  of  which  we  apeak 

•on  why  conrta  ahould  be  alow  to  recog-  wsa  patent  and  entire. 
niM  a  legal  identity  between  the  two 
Mca  referred  to.    Tbey  aie  by  no  meane 

the  aame  thing  to  tbe  proprietor  whoae  tion  that,  when  a  railway  ia  authorized 

land  Ii  taken  ;  on  the  contrary,  they  ang-  over  a  public  highway,  a  right  ii  created 

gett  widely  different  atandardi  of  com-  a^ainat  the  proprietor  i^  the  fee,  in  favor 

penaatioD.    One  can  readily  conceive  of  of  a  peraon,  an  artificial  peraon,  to  whom 

caaea  where  the  value  of  real  eataCe  would  he  before  boreno  legal  relation  whatever, 

be  directly  enhanced  by  tha  opening  of  It  ii  andentood  that  when  iuch  ao  eaae- 

B  highway  through  it ;  while  Ita  confiaca-  ment  ia  aonght  or  beatowed,  a  new  and 

tion  for  a  rulway  at  the  aame  or  a  aubae-  independent  right  will  accrue  to  the  rail- 

fnent  time  would  be  a  groaa  Ei^jury  to  the  road  corporation  m  againat  the  owner  of 

ettate,  and  a  total  aubveralon  of  the  mode  the  aoil,  and  that,  without  any  refereoce 

of  aitloymanC  expected  by  the  owner  when  to  the  exiatence  of  the  highway,  hia  land 

he  yielded  hia  private  rlghti  to  tbe  public  will  forever  atand  charged  with  the  ao- 

•xlgency.  oming  tervitode.    Accordingly,  if  luch  a 

'*  Bnt  eaeential  diatinctioni  alio  exiit  highway  were  to  be  diaconiinned  accord- 
between  highway  and  railway  powera,  aa  ing  to  the  legal  forma  prescribed  for  that 
eouferred  by  acaCute, — diatinctioni  which  porpoee,  the  railroad  corporation  would 
are  founded  in  the  very  nature  of  the  atill  inaist  upon  the  expreai  and  independ- 
powera  themaelvea.  In  the  caae  of  tha  ent  grant  <j  an  eaaement  to  itself,  ena- 
hi^way,  the  atatnte  providea  that,  after  bling  It  to  maintain  ita  own  road  on  tiie 
Ibe  ohaerrance  of  certain  legal  forma,  the  rite  of  the  abandoned  highway.  We  are 
locality  in  queaCion  ahall  be  fbr  ever  lub-  of  ofunion,  therefore,  aa  wi«  diatincClj 
(ervient  to  the  right  of  every  individual  Intimated  by  tbli  court  hi  a  former  caae 
In  the  comninnity  to  paaa  over  the  thot>-  (aee  opinion  of  Sinraiin,  J.,  in  Nicholaon 
onghfare  ao  created  at  all  timet.  ThU  v.  N.  T.  and  N.  H.  R.  R.  Co.,  n  Conn.  74, 
il([ht  involvea  the  important  implication  S5j,  that  to  aubject  tlie  owner  of  the  aoil 
that  be  ihall  to  uae  the  privilege  aa  to  of  a  highway  to  a  furthec  appropriation 
leave  the  privilege  of  all  othere  aa  anob-  of  hia  land  to  railway  uaea  ia  the  Impoai- 
Umctad  aa  hit  own,  and  that  he  ia  there-  tlon  of  a  new  aervltnde  upon  hia  eatate, 
Ibre  to  ote  the  road  in  the  nuumer  in  and  li  ao  act  demandlog  tha  comput- 
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[•  550]  ture  to  appropriate  a  •  commoQ  highwa7  to  the  purposes 
of  a  railroad,  unless  at  the  same  time  provision  is  made 
[*  551]  for  compensation  to  the  owners  of  the  fee.  *  These 
cases,  however,  have  had  reference  to  the  common  rail- 
road operated  by  steam.  In  one  of  the  New  York  coses '  it  is 
intimated,  and  in  another  case  in  the  same  State  it  was  directly 
decided,  that  the  luliug  should  be  the  same  in  the  case  of 
the  street  railway  operated  by  horse  power."  There  is  gen- 
erally, however,  a  very  great  difTerence  in  the  two  cases,  and 
some  of  the  considerations  to  which  the  courts  have  attached 
importance  could  have  no  application  in  many  cases  of  com- 
mon horse  railways.  A  horse  railway,  aa  a  general  thing,  will  in- 
terfere very  little  with  the  ordinary  use  of  the  way  by  the  public, 
even  upon  the  very  line  of  the  road ;  and  in  many  cases  it  would  be 
a  relief  to  an  overburdened  way,  rather  than  an  impediment  to  the 
previous  use.  In  Connecticut,  after  it  had  been  decided,  as  above 
shown,  that  the  owner  of  the  fee  subject  to  a  peipetual  highway 
was  entitled  to  compensation  when'  the  highway  was  appropriated 
for  an  ordinary  railroad,  it  was  also  held  that  the  authority  to  lay 
and  use  a  horse-railway  track  in  a  public  sti-eet  was  not  a  new 
servitude  imposed  upon  the  land,  for  which  the  owner  of  the  fee 
would  be  entitled  to  damages,  but  that  it  was  a  part  of  the  public 
use  to  which  the  land  was  originally  subjected  when  taken  for  a 
street.*  The  same  distinction  between  horse  railways  and  those 
operated  by  steam  is  also  taken  in  recent  New  York  cases.*  But 
whether  the  mere  difference  in  the  motive-power  will  make  dif- 
ferent principles  applicable  is  a  question  which  the  courts  will 
probably  have  occasion  to  consider  further.  Conceding  that  the 
interests  of  individual  owners  will  not  generally  suffer,  or  their 
use  of  the  highway  be  incommoded  by  the  laying  down  and  use 
of  the  track  of  a  horse  railway  upon  it,  there  are  nevertheless 
cases  where  it  might  seriously  impede,  if  not  altogether  exclude, 
the  general  travel  and  use  by  the  oi-dinary  modes,  and  very  greatly 
reduce  the  value  of  all  the  property  along  the  line.    Suppose,  for 

utlon  wbich  Ibe  U«  awards  wh^  land         ■  EllioU  v.  Fair  Haven  ancl  WeanUle 

1>  taken  for  pablic  parpoMi."    And  lee  It-  R-  Co.,  82  Conn.  679,  686. 
Soulh  Carolioa  B.  R.  Co.  v.  Stelner,  4t         *  BroiAIrn  Central,  Ac  R.  R.  Co.  t>. 

Oa.  646.  Brooklyn  City  R.  E.  Co.,  33  Barb,  420; 

1  Wager  c.  Troy  Union  E.  B.  Co.,  2&  People  ■>.  Kerr,  37  Barb.  367;  B.  C.  37 

N.  T.  626.  N.  T.  188.    See  KelUnger  c.  Railroad  Co, 

1  Craig  >'.  Roclieiter  City  and  Brighton  60  S.  Y.  206. 
B.  B.  Co.,  89  Batb.  U9. 
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instauoe,  a  narrov  street  in  a  city,  occupied  altogether  by  whole- 
Bale  houses,  which  require  constantly  the  use  of  the  whole  street 
ia  connection  with  their  busineBS,  and  suppose  this  to  be  turned 
over  to  a  street-railway  company,  whose  line  is  such  as  to  make 
the  road  a  principal  avenue  of  travel,  and  to  require  such 
*  constant  passage  of  cars  as  to  drive  all  drayage  from  [*  552] 
the  street  The  corporation,  under  these  ciiciimstanceB, 
will  substantially  have  a  monopoly  in  the  use  of  the  street ;  their 
vehicles  will  drive  the  business  from  it,  and  the  business  property 
will  become  comparatively  worthless.  And  if  property  owners  are 
without  remedy  in  such  case,  it  is  certainly  a  very  great  hardship 
upon  them,  and  a  very  striking  and  forcible  instance  aod  illustra- 
tion of  damage  without  legal  injury. 

When  property  is  appropriated  for  a  public  way,  and  the  pro- 
prietor is  paid  for  the  public  easement,  the  compensation  is  gen- 
erally estimated,  in  practice,  at  the  value  of  the  land  iteelf.'  If, 
therefore,  no  other  circumstances  were  to  be  taken  into  the  ac- 
count in  these  cases,  the  owner,  who  has  been  paid  the  value  of 
his  land,  could  not  reasonably  complain  of  any  use  to  which  it 
might  afterwards  be  put  by  the  public.  But,  as  was  pointed  out 
in  the  Connecticut  case,'  the  compensation  is  always  liable  eitlier  to 
exceed  or  to  fall  below  the  value  of  the  land  taken,  in  consequence 
of  incidental  injuries  or  benefits  to  the  owner  as  proprietor  of  the 
land  which  remains.  These  injuries  or  benefits  will  be  estimated 
with  reference  to  the  identical  use  to  which  the  property  ia  ap- 
propriated ;  and  if  it  is  afterwards  put  to  auother  use,  which 
causes  greater  incidental  injury,  and  the  owner  is  not  allowed 
further  compensation,  it  is  very  evident  that  he  has  suffered  by 
the  change  a  wrong  which  could  not  have  been  foreseen  and 
provided  gainst.  And  if,  on  the  other  band,  he  b  entitled  in 
any  case  to  an  assessment  of  damages,  in  consequence  of  such  an 
appropriation  of  the  street  affecting  his  rights  injuriously,  then 
he  must  be  entitled  to  such  an  assessment  in  every  case,  and  the 
question  involved  will  be,  not  as  to  the  right,  but  only  of  the  quan- 
tum of  dam^es.  The  horse  railway  either  is  or  is  not  the  impo- 
sition of  a  new  burden  upon  the  estate.  If  it  is  not  the  owner  of 
the  fee  is  entitled  to  compensation  in  no  case ;  if  it  is,  he  is  en- 
titled to  have  an  assessment  o£  damages  in  every  case. 
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Id  New  York,  where,  bj  law,  when  a  public  street  is  laid  out 
or  dedicated,  the  fee  in  the  aoil  bocomes  vested  in  the  city,  it  has 
been  held  that  the  legislature  might  authorize  the  construction  of 
a  horse  railway  in  a  street,  and  that  neither  the  city  nor  the  own- 
ers of  lots  were  entitled  to  compensation,  notwithstand- 
[*  563]  ing  it  was  *  found  as  a  fact  that  th«  lotnjwners  would 
suffer  injury  trota  the  construction  of  the  road.  The 
city  was  not  entitled,  because,  though  it  held  the  fee,  it  held  it 
in  trust  for  the  use  of  all  the  people  of  the  State,  and  not  as 
corporate  or  municipal  property  ;  and  the  land  having  been  origi- 
nally acquired  under  the  right  of  eminent  domain,  and  the  trust 
being  pvhlid  jvrit,  it  was  under  tie  unqualified  control  of  the 
legislature,  and  any  appropriation  of  it  to  public  use  by  legisla- 
tive authority  could  not  be  regarded  as  an  appropriation  of  the 
private  property  of  the  city.  And  so  far  as  the  adjacent  lot-own- 
ers were  concerned,  their  interest  in  the  streets,  distinct  from  that 
of  other  citizens,  was  only  as  having  a  possibility  of  reverter  after 
the  public  use  of  the  land  should  cease  ;  and  the  value  of  this,  if 
anything,  was  inappreciable,  and  could  not  entitle  them  to  com- 
pensation.' 

So  in  Indiana,  where  the  title  in  fee  to  streets  in  cities  and 
vill^es  is  vested  in  the  public,  it  is  held  that  the  adjacent  land- 
owners are  not  entitled  to  the  statutory  remedy  for  an  assessment 
of  daro^es  in  consequence  of  the  street  being  appropriated  to  the 
use  of  a  railroad ;  and  this  without  regard  to  the  motive-power  by 
which  the  road  is  operated.  At  the  same  time  it  is  also  held  that 
the  lot-owners  may  maintain  an  action  at  law  if,  in  consequence 
of  the  railroad,  they  are  cut  off  from  the  ordinary  use  of  the 
street.*    In  Iowa  it  is  held  that  where  the  title  to  city  streets  is 

1  People  V.  Kmt,  87  B«rb.  86T;  ■.  a.  Rmtw.  7fi  Dl.  801;  V/eui  b.  Brookljn, 

27  N.  r.  188.    The  ume  ruling  m  to  the  60  N.  T.  242.    Although,  in  Die  cue  oi 

right  of  the  city  to  compenutian  wm  had  People  d.  Kerr,  the  Mveral  judg;**  teeni 

In  SaTBonah.  Ac.  R  R.  Co.  r.  Mttyor,  Ac  genemllj  to  haTe  mgreed  on  the  principla 

of  SaTRonah,  46  Ga.  002.    And  we  Brook-  aa  stated  ia  the  test,  it  ii  not  Tcry  clear 

lyn  Central,  &c.  R.  R.  Co.  u.  Brooklyn  ho»  much  importance  waiattachiKi  to  the 

City  R.  R.  Co.,  88  Barix  420;  Brooklyn  ftot  that  the  fee  to  the  itieet  vaa  In  the 

and  Newtown  R.  R.  Co.  v.  Coney  Itlwd  cltr<  nor  that  the  dediion  would  have  been 

R.  R.  Co.,  36  Barb.  864 ;  People  i>.  Keir,  different  if  that  had  not  been  the  caie. 

S7  Barb.  SG7 ;  Chapman  v.  Albany  and  *  Frotzman  c,  Indianapolii  and  (3n- 

Schenectady  R.  R.  Co.,  10  Barb,   saa  cinnati  R.  R.  Co.,  9  Ind.  467 ;  New  A^ 

And  aa  to  the  title  rererting  to  the  ori-  bany  and  Salem  R  R  Co.  v.  O'Daily,  IS 

gioal  owner,  compare  Water  Work*  Co.  Ind.  868;  Same  d-  Same,  12  Ind.  661. 

p.  Burkhart,  41  Ind.  364 ;  Gebhardt  n.  See  slao  Street  Rallwaj  »■  CumndnaTiUe^ 
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iD  the  corporation  In  trust  for  the  public,  the  legislature  may  aa- 
tborize  the  confitnictioii  of  &u  ordinary  lailroad  through  the  same, 
with  the  consent  of  the  city,  aad  without  awarding  compensation 
to  lot-owners;'  or  even  without  the  consent  of  the  municipa]  au- 
thorities, and  without  entitling  the  city  to  compensation.^  But 
the  oity,  without  legislative  permission,  has  no  power  to  grant 
such  a  privil^e,  and  it  will  be  responsible  for  all  damages  to  in- 
dividuals using  the  etreet  if  it  shall  assume  to  do  so.'  In  Illinois, 
in  a  oaae  where  a  lot-owner  had  filed  a  bill  in  equity  to  restraia 
the  laying  down  of  the  track  of  a  rwlroad,  by  consent  of  the  com- 
mon council,  to  be  operated  by  steam  in  one  of  the  streets  of 
Chici^o,  it  was  held  that  the  bill  could  not  be  maintained ;  the 
title  to  the  street  being  in  the  city,  which  might  appropriate  it  to 
any  proper  city  purposed    In  Michigan  it  has  been  decided  that 

14  0h[o8t.S28;  Btate  v.  CIdcIhiuU  Om,  penMtioD.    Thii  ii   manifeatlf  an  erro- 

Ac.  Co.,  18  Oliio  St.  262.  Deom  Tie*  of  the  conititutlonal  gumruttr 

■  Hillbarn  d.  Cedar  K«pld«,  &c,  R.  B.  tbiu  Invoked.  It  muit  neceasatil^  hsp- 
Co.,  12  lows.  246  i  Frau  v.  Railroad  Co.,  pen  that  itreeti  will  be  uied  for  variout 
K  Iowa,  107.  legltimatepurpoieB,  which  will,  tOAgreaier 

*  Clinton  V.  Cedar  Baptd*,  ftc.  R.  B.  or  len  extent,  discommode  penoni  reiid- 
Ca,  34  Iowa,  466.  ing  or  doing  buiineu   upon   them,  and 

■  Stanley  c.  Darenpoit,  bi  Iowa,  468;  Joit  to  that  extent  damage  llieir  prop- 
B,  o.  ST  Am.  Hep.  218.  ertj ;  and  jet  inch  damage  is  incident  to 

*  Hoaci  V,  Pittibargh,  Fort  Wayne,  all  city  property,  and  for  it  a  party  can 
ud  Chicago  R.  R.  Co.,  21  111.  61S,  622.  cUim  no  remedy.  Tlie  common  conncil 
We  quote  from  the  opinion  of  Colon,  Ch.  may  appdnt  certain  localitlet  where 
J.:  "By  the  city  uharter,  the  common  hatju  and  drayi  ihall  »tand  waiting  for 
co«iadl  U  *eit«d  with  the  ezcluiive  eon-  employment,  or  where  wagcini  loaded 
trol  and  regulation  of  the  itreela  of  tlie  with  hay  or  wood,  or  other  commodities, 
dty,  the  fee-iimple  title  to  which  we  hare  ihall  ttand  waiting  for  pnrchasen.  Thii 
already  decided  is  vested  in  the  mnniclpal  may  drive  cuitomert  away  from  shopa  or 
CMporatlon.  The  city  charter  alto  em-  itoret  in  the  vicinity,  and  yet  there  is  no 
powen  the  common  council  to  direct  and  remedy  for  the  damage.  A  street  ia 
control  the  location  of  railroad  tracks  made  fbr  the  passage  of  personi  and  prop- 
within  the  city.  In  granting  this  permit-  erty ;  and  the  law  cannot  define  what 
■ion  to  locate  the  b-ack  In  Beach  Street,  exclusive  meant  of  trantportation  and 
tbe  common  councU  acted  under  an  ex-  passage  shall  be  used.  Universal  expe- 
press  power  granted  by  the  legislature,  rience  shows  that  this  can  heat  be  left  to 
8o  that  the  defendant  hat  all  the  right  the  determination  of  (lie  mnnicipal  an- 
whicb  both  the  legitlatore  and  the  com-  thorlUcs,  who  are  luppoied  to  be  best 
moQ  council  could  give  It,  to  occupy  the  acquainted  with  the  wants  and  necessities 
street  with  Its  track.  Bat  the  complain-  of  the  dtixens  genenlly.  To  tay  that  a 
ant  stinmei  higher  gronnd,  and  claim*  new  mode  ol  pasaage  shall  be  baniahed 
diat  any  use  of  the  atr«el,  even  nnder  from  the  ttreets,  no  matter  how  much 
the  anthority  of  the  legitlatore  and  the  the  general  good  may  require  It,  timply 
common  conncil,  which  tenda  to  deterfo-  becaase  afreets  were  not  to  uaed  in  the 
rate  the  value  of  hia  property  on  the  days  of  Blackttone,  would  hardly  com- 
■tnet,  It  a  violation  of  that  fnndamental  port  with  the  advancement  and  enlight- 
Uw  whl^  forbids  private  property  to  be  enment  of  the  present  age.  Steam  has 
taken  for  public  ose  without  just  com-  but  lately  taken  the  place,  to  anj  extent. 


by  Google 


686  CONSTITDTIONAIi  LIMITATIONS.  [CH.  XT. 

ao  abutting  lot-owner  who  does  not  own  the  soU  of  a  city  street 
cannot  recover  for  any  injury  to  his  freehold  resulting  from  the 
construction  of  a  steam  railway  in  the  street  under  legislative  au- 
thority, but  that  he  may  have  an  action  for  any  injury  consequent 
on  mismanagement  amounting  to  a  private  nuisance ;  euch  as 
leaving  cars  standing  in  the  street  an  unreasonable  time,  making 
unnecessary  noises,  &c.'  In  New  York  it  is  held  not  competent 
for  a  city  to  authorize  the  construction  of  an  elevated  railroad  in 
its  streets  without  making  compensation  to  abutting  owners  who 
had  bought  their  lota  of  the  city  with  a  covenant  that  the  streets 
should  be  kept  open  forever.'  This  last  decision  settles  a  long- 
pending  controversy,  and  is  in  harmony  with  the  cases  in  Indiana 
and  Michigan  above  referred  to. 

o(  animfti  power  for  Und  tramportmion,  Tance  no  reaaon  (or  It  which  would  not 
and  for  that  reason  alone  shall  It  be  ex-  applj  with  eqtuJ  foree  to  street  nilroada; 
pelled  the  streets  ?  For  the  lame  reason  lo  that  consistency  would  require  that 
camel*  must  be  kept  out,  although  ihey  we  should  stop  all.  Nor  would  the  etil 
might  be  profltably  employed.  Some  which  would  resoltlrom  the  rule  we  must 
fancy  horse  or  timid  lady  might  be  fKght-  lay  down  slop  here.  We  must  prohibit 
eneil  by  such  uncouth  objects.  Or  is  the  every  use  of  a  ttreet  which  discommodes 
objection  not  in  [he  motlTB-power  used,  those  who  reside  or  do  boiinest  upon  it, 
but  because  the  carriages  are  larger  than  because  their  property  will  else  be  dam- 
wereformerlyiised,Hndrunnponiroii,Bnd  aged.  This  question  has  been  pretented 
are  confined  to  a  given  track  in  the  street,  in  other  Suies,  and  in  eom«  instance*, 
Tlien  alreet  railroads  most  not  be  admit-  where  the  public  have  only  an  eas«ment 
ted ;  they  have  large  carriage*  which  run  of  the  street,  and  the  owner  of  the  ad- 
on  iron  mill,  and  are  confined  to  a  given  joining  property  still  hold*  the  fee  in  the 
track.  TbeirmomentumisgreaCandnuiy  street.  It  ha*  been  *ust«ined;  bnt  tho 
do  damage  to  ordinary  veliicles  or  foot  weight  of  authority,  and  certainly,  iu  oar 
pasaengen.  Indeed  we  may  suppose  or  as-  apprehension,  all  sound  rcuoning,  ii  tb« 
snmethatstreetsoccnpiedby  themarenot  other  way."  See  also  Chicago,  &c.  B.  R. 
■o  pleasant  for  other  carriaget  or  so  de^r-  Co.  v.  Joliet,  79  111.  2&. 
ableforresidencesor  buEineiB*tands,aaif  All  the  case*  from  which  we  have 
not thn* occupied.  Butfor  thtareasonthe  quoted  auume  that  the  use  of  the  street 
property  owners  along  the  street  cannot  by  the  railroad  company  is  still  a  public 
expect  to  stop  inch  improTementi.  The  use ;  and  probably  it  would  not  be  held 
conTenienceofthoee  who  live  at  a  greater  that  an  appropriation  of  a  street,  or  of 
distance  from  the  centre  of  acity  require*  any  part  of  it,  by  an  IndiTidoat  or  com- 
the  use  of  such  improvements,  and  for  pany,  for  his  or  their  own  private  n*e> 
their  benefit  the  owners  of  property  upon  unconnected  with  any  accommodation  of 
the  street  must  submit  to  the  burden,  the  public,  wa*  conlistent  with  the  pur- 
when  the  common  council  determine  that  pose  for  which  it  was  originally  acquired, 
the  public  good  requires  it.  Can  upon  See  Brown  n.  Duptetiia,  14  !«.  An.  SU; 
street  railroads  are  now  generally,  if  not  Green  c.  Portland,  32  Ue.  431. 
nnirersaily,  propelled  by  horses,  but  who  '  Grand  Rapidi,  Ac.  R.  R.  Co.  v.  Hei- 
cansay  how  long  it  will  be  before  it  will  eel,  SB  Mich.  62;  s.o.  81  Am.  B«p.  306; 
be  found  safe  and  profitable  to  propel  Same  u.  Same,  47  Mich.  8BS. 
them  with  steam,  or  some  other  power  '  Story  f.  New  Tork  Elevated  Bail- 
besides  horaes !  Should  we  say  that  this  way  Co.  (N.  7.  Court  of  Appeal*),  M 
road  thould  be  enjoined,  we  oould  ad-  Alb.  Law  Jonr.  87& 
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•  It  is  not  easy,  as  is  very  evident,  to  trace  a  clear  line    [•  554] 
of  authority  running  through  the  various  decisions  bear- 
ing upon  the  •  appropriation  of  the  ordinary  highways    ["  556] 
and  streets  to  the  aseof  railroads  of  any  grade  or  species ; 

but  a  strong  inclination  is  apparent  to  hold  that,  when  the  fee  in 
the  public  way  is  taken  from  the  former  owner,  it  is  taken /or  any 
public  ute  whatever  to  which  the  public  authorities,  with  the  legis- 
lative assent,  may  see  fit  afterwards  to  devote  it,  in  furtherance 
of  the  general  purpose  of  the  original  appropriation ;  ^  and  if  this 
is  so,  the  owner  must  be  held  to  be  compensated  at  the  time  of 
the  original  taking  for  any  such  p<MBible  use ;  and  he  takes  his 
chances  of  that  use,  or  any  change  in  it,  proving  beneficial  or 
deleterious  to  any  remaining  property  he  may  own,  or  business 
he  may  be  engaged  in ;  and  it  must  also  be  held  that  the  possi- 
bility that  the  land  may,  at  some  future  time,  revert  to  him,  by 
the  public  use  ceasing,  is  too  remote  and  contingent  to  be  consid- 
ered as  property  at  a11>  At  the  same  time  it  must  be  confessed 
that  it  is  difficult  to  determine  precisely  how  far  some  of  the  deci- 
sions made  have  been  governed  by  the  circumstance  that  the  fee 
was,  or  was  not  in  the  public,  or,  on  the  other  hand  have  pro- 
ceeded on  the  theory  that  a  railway  was  only  in  furtherance 
of  the  original  purpose  of  the  appropriation,  and  not 
•  to  be  regarded  as  the  imposition  of  any  new  burden,  [•  556] 
even  where  an  easement  only  was  originally  taken.' 

>  On  tliii  iDbject  ««,  in  uliHtion  to  don*  npon  the  t*cl  thai  the  ^  wu  oti- 

the  oilier  caiM  ciled,  West  i>.  Bancron,  glnally  taken  for  the  tue  of  the  public 

82  Tl  3e7 1  Keteey  v.  King,  SS  Enrb.  410 ;  initead  oT  a  mere  easement     If  the  fee  ia 

Ohio  and  Lexington  K.  R.  Co.  e.  Apple-  appropriated  or  dedicated,  it  ii  for  a  par- 

gtM.  S  Dana,  280:  Hinchraan  n.  Patenon  ticalar  aae  onlj ;   and  H  ia  a  condUhnai 

Hone  R,  Co.,  17  N.  J.  Eq.  7G;  Covington  fee,  —a  fee  on  condition  that  the  land 

8t  R.  Co.  a.  CoTington,  &c.  R.Co.  (Ky.|  continue  to  be   occupied  tor  tliat  uh. 

19  Am.  Law  Keg.  N.  a.  765.     When,  how-  The  practical   diOerence  in  thecaieiii, 

e*er,  land  ia  taken  or  dedicated  ipecifl-  that  when  the  fee  ia  taken,  the  poeaeuion 

callj  for  a  itreet,  it  woald  aeem,  altiiongti  of  the  original  owner  is  excluded ;  and  in 

the  fee  ia  taken,  it  ia  taken  for  the  re-  the  caae  of  city  alreeta  where  there  ia  oc- 

itricled  meonly;  that  ia  to  say,  for  inch  eaalon   to  devote  them   to  many   other 

nte«  aa  atreeta  in  cltiea  are  commonly  pal  pnrpaaea  beaidea  thoae  of  paaaage,  bat 

to.     See  Slater.  Laverack.  SI  N.  J.  201;  ne  vert  heleaa  not  incnnaiatent,  auch  as  for 

Railrowl  Co.  e.  Slmrmeir,  7  Wall.  272.  the  laying  of  water  and  gai  pipea,  and 

■  Aa  to  wheilier  there  ia  auch  poeii-  the  conatrucUon  o(  aewers,  this  enclnsion 

bHitj  of  reverter,  see  Heyward  r.  Mayor,  of  any  private  right  of  occupation  ia  im- 

&C.  of  New  York,  T  N.  T.  314  ;  People  partant,  and  will  aometimea  aave  cotitro- 

tr.Kerr,27N.T.188,2ll,per  Wnghl.J.;  reralea  and  litigation.    Bnt  to  aay  that 

PUU  V.  Cox,  43  Penn.  St.  486.  when  a  man  haa  declared  a  dedication  for 

*  There  la  great  difficulty,  aa  it  aeema  a  particular  nae,  under  a  atatute  which 
to  oa.  In  aapporting  important  dlitioc-  make*  a  dedlcaticHi  the  gift  of  a  fee,  he 
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Perhaps  the  true  dutinotion  in  these  cases  is  not  to  be  found  in 
the  motive-power  of  the  railway,  or  in  the  question  whether  the 
fee-simple  or  a  mere  easement  was  taken  in  the  original  appropria- 
tion, but  depends  upon  the  questioQ  whether  the  railway  coustitntes 
a  thoroughfare,  or,  on  the  other  hand,  is  a  mere  local  conTenience. 
When  land  is  taken  or  dedicated  for  a  town  street,  it  is  unquestion- 
ably appropriated  for  all  the  ordinary  purposes  of  a  town  street ; 
not  merely  the  parposes  to  which  such  streets  were  formerly  ap- 
plied, hut  those  demanded  by  new  improvements  and  new  wants. 
Among  these  purposes  is  the  use  for  carriages  which  run  upon  a 
grooved  track ;  and  ^e  preparation  of  important  streets  in  large 
cities  for  their  use  is  not  only  a  frequent  necessity,  which  must 
he  supposed  to  have  been  contemplated,  hut  it  is  almost  as  much 
a  matter  of  course  as  the  grading  and  paving.'  The  appropriation 
of  a  country  highway  for  the  purposes  of  a  railway,  on  the  other 
hand,  is  neither  usual  nor  often  important ;  and  it  cannot  with 

any  jostioe  be  regarded  as  within  the  contemplatjon  of 
[*  557]   the  parties  when  *  the  highway  is  first  established.     And 

if  this  is  so,  it  is  clear  that  the  owner  cannot  be  consid- 
ered as  compensated  for  the  new  use  at  the  time  of  the  original 
appropriation. 

tfaereb;  niakM  it  liable  to  be  approprl-  property.    "  They  h«»e  b  pecnlUr  inter- 

■ted  to  other  parpotee,  when  the  itime  eit  in  tlie  itreet,  which  neither  the  local 

ooold  not  be  done  if  ■  perpetual  eaiemeot  nor  the  genttkl  public  can   pretend  to 

had  been  dedicated,  teem*  to  be  baaing  claim ;  a  prirate  right  of  the  nature  of 

important  diatinctkniB  opon  a  difference  an  incorporeal  hereditament,  Jegall/  at- 

wbich  after   all  ia  more  tecbnical  than  tacbed  to  their  oontiguooi  gioundi  and 

real,  and  which  in  any  view  doe«  not  af-  the  erectiona  thereon ;  an  incidental  title 

feet  the   diitinction  made.     The  lame  to  certain   fJacilitiei   and  franeblaea  aa- 

reawning  which  ha«  tutaiiMd  tiie  legia-  lured  to  them  by  contracta  and  by  law, 

lalore  in  authorizing  a  railroad  track  to  and  wilhont  which  their  property  would 

be  laid  down  in  a  city  ttreet  would  inp-  be  comparatirel;  of  litlle  value.    Thia 

port  it*  action  in  suthoHtiDg  it  to  bo  eaaemenC,  appendant  to  the  lot*,  unlike 

made  into  a  canal  j  and  the  purpoae  of  any  right  of  one  lolKiwner  in  the  lot  of 

the  original  dedication  or  appropriation  another,  ii  ai  much  property  ai  the  lot 

would  thereby  be  entirely  defeated.    Ia  Iteelf."      Ctairford  n.  Delaware,  7  Ohio 

it  not  more  conaiitent  with  eitabtiihad  St.  469,  469.    See   tome  very  pertioeut 

rules  to  hotd  that  a  dedication  or  appro-  and  lenaible  remarka  on  the  aame  subject 

priation  to  one  purpoae  conSnei  the  use  by  BanTKg,  3.,  in  Street  Railway  v.  Cum- 

lo  that  purpote;  and  when  it  it  taken  for  minrrille,  14  Ohio  St.  &4I. 
any   other,  the  original  owner  has  not         >  Attorney-General  v.RailwayCo>,125 

been  compensated  for  the  injury  he  may  Mass.  616 ;  a.  c.  S8  Am.  Rep.  304 ;  HIm 

mstdn  in  consequence,  and  is  therefore  v.  Railway  Co.,  62  Ud,  242;  s.  o.  86  Am. 

entitled  to  it  now  ?     Notwitiutanding  a  Bep.  871 ;  CoTlngtOD  8L  R.  Co.  a.  C«t- 

dedlcation  which  Te«U  the  Utle  in  the  ington,  Ac.  R.  Co.  (Ky.)   19  Am.  Iaw 

public,  it  must  be  conceded  that  the  in-  Bag.  N.  S.  706. 
teiett  of  the  a^jaoent  loMwoart  ia  still 
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The  cases  fhns  far  con»dered  are  those  in  which  the  original 
oae  is  not  entirely  foreign  to  the  purpose  of  the  new  appropria- 
tion ;  and  it  is  the  similarity  that  admits  of  the  question  which  has 
been  discussed.  Were  the  uses  totally  different,  there  could  be 
no  question  wbfttever  that  a  new  assessment  of  compensation 
must  be  made  before  the  appropriation  could  be  lawful.'     And  in 

1  Where  lands  were  appropriated  bfa  it  liai  been  held  to  be  le^l.    The  cuei 

railroad  companj  (or  tbeir  porpoiet,  and  reat  npon  thia  foandation.    That  a  horae 

afterward*  leaaed  out  fbr  private  occnpa-  tailwajr  *a«  a  legitimate  u«e  of  a  high- 

tlon,  it  WH  held  that  the  owner  of  the  fee  way  wai  decided  in  Hinchman  t>.  Paler- 

waa  entitled  to  maintain  a  writ  of  entrj  son  Horae  Raltroad  Co.,  17  N.  J.  Eq.  76 ; 

to  «atabliih  hia  title  and  recover  damagea  and,  in  his  opinioD,  CbaaceUor  GrtoK  aa- 
bT    the    wron^nl    ute.    Froprieton   of   aien*  th«  foUowiDg  aa  the  reaaont  of  hU 

Locka,  Ac.  e>.  Nailina  and  Lowell  R.  R.  judgment ;  '  The  uie  of  the  road  it  nearir 

Co.,  IM  Haaa.  1 ;  a.  o.  fl  Am.  Bep.  IBl.  identical  with  that  of  the  ordinaij  high- 

Wliere  land  haa  been  taken  for  a  iCreet,  way.    The  motive-power  ia  the  tame, 

it  cannot  be  appropriated  for  the  erection  The  naise  and  Jarring  of  the  atreet  fay 

of  a  market   bnilding   without  making  the  cart  ia  not  greater,  and  ordinarily  leai, 

compensation.    State  v.  Mayor,   Ac   of  than  that  prodaced  by   omnibotes  and 

Mobile,  b  PorL  279;  s.  o.  80  Am.  Dec  other  vehidea  in  ordinary  use.    Admit 

6M;   SUte  ■>.  lAverack.  84  N.  J.   201.  that  the  nature  of  the  use,  as  reapecU  the 

Tlie  opinion  of  Bauia/,  Ch.  J.,  in  the  New  travelling  public,  is  somewhat  variant, 

Jersey  caae,   will  Jnstify   liberal  quota-  how   does  it  prt^ndice  the  land-owner! 

Dona.     He  aayt  (p.  204) :  "  I  think  it  ud-  Is  hia  property  taken  ?     Aie  his  rights  as 

deniable  that  the  appropriation  ot  this  a  land-owner  affected  1    Does  it  interfere 

land  to  the  pnrpoies  of  a  market  waa  an  wicli  the  ute  of  bis  property  any  more 

additional  burthen  npon   It.    Clearly  It  than  the  ordinary  highway  1'    It  ia  clear 

waa  not  uaing  it  as  a  atreet.     Bo  far  from  that  thii  reasoning  can  have  no  appropri- 

that,  what  the  act  anthoriied  to  be  done  ate  application  to  a  case  in  which  It  ap- 

waa  incongruous  with  sucb  ose ;  for  the  pears  that  the  use  of  the  street  is  so  fkr 

market  was  an  obstruction  to  it,  conaid.  from  being  neariy  identical  with  that  of 

ered  merely  aa  a  highway.  .  .  .  When,  the  ordinary  highway  that  in  law  it  has 

therefore,  the   legislature   declared  tbat  always  been  regarded  aa   an  injury   to 

these  atreets  in  the  city  of  Paleraon  might  auch  pubUc  easement,  and  on  that  account 

be  used  for  market  purposes,  the  power  an  indictable  ofTeDce. 

which  was  conferred  in  substance  was  an  "I  regard,  then,  aright  to  holdamar- 

aatlwrity  to  place  obstructions  in  these  ket  in  a  atreet  as  an  eaaement  additional 

public  liigbwsys.     The  eoniequence  ia  to,  and  in  a  meaaure  inconaiatent  with, 

thattlwre  ia  no  force  in  the  argument,  its  ordinary  ute  as  a  highway.    The  quel- 

whid)  was  the  principal  one  pressed  upon  tion  therefore  is  presented.  Can  such  ease- 

onratlention,tliat  the  use  of  these  atreets  ment  be  conferred  by  the  legislature  on 

for  the  purpose  now  claimed  ia  aa  legi^-  the  public  without  compensation  to  the 

mate  aa  ilie  use  of  a  public  highway  by  a  laud-owner  1    I  liave  already  said  that 

hone  railroad,  which  latter  use  has  been  from  the  flrtt  it  hat  appeared  to  me  thia 

repeatedly  sanctioned  by  the  courts  of  the  question  mast  be  answered  in  the  nega- 

8Mte.     The  two  cases,  so  &r  as  relates  tive.    I  think  the  true  rule  is,  that  land 

to  principle,  stand  precisely  opposite.    I  taken  by  the  public  (or  a  particular  use 

have  said  that  a  market  ia  an  obatruction  cannot  be  applied  onder  auch  a  aequea- 

to  •  atreet,  that  it  is  not  a  ute  of  it  as  a  tration  to  any  other  use  to  tlie  detriment 

tbeet,  but,  if  unauthoriMd,  is  a  nuisance,  of  the  land-owner.    This  it  the  only  rule 

To  (be  contrary  of  this,  a  horse  railroad  which  wiU  adeqoalety  protect  the  constl- 

is  a  new  mode  of  oiing  a  atreet  aa  such,  totional  right  of  the  citlieu.    To  permit 

and  it  i*  precis^  npon  ihit  ground  tbat  landlakenfor(Miepnrpote,aDd(orwbtcb 
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Any  case,  to  authorize  laods  already  taten  for  one  public  ose  to  be 
appropriated  to  another,  there  must  be  distinct  and  express  I^is- 
latire  authority.' 

Although  the  regulation  of  a  navigable  streain  will  give  to  the 

persons  incidentally  affected  no  r^ht  to  compensation,  yet  if  the 
Htream  is  diverted  from  its  natural  course,  ao  that  those  entitled 
to  its  benefits  are  prevented  from  making  use  of  it  as  before,  the 

the  land-owner  Iiu  been  catapetuited,  la  implioatioa  the  hjrpottietit  that  the  dedi- 
be  ipplied  to  nnother  and  additional  pur-  cation  of  a  itreet  to  anewpnrpoM,  inoon- 
poae,  Tor  which  he  hat  received  no  com-  liatent  witli  ita  original  nature,  would  be 
penHCion,  would  be  a  mere  erailon  of  the  legtJ  with  reipect  to  the  nncompeniatcd 
(plritof  (he  fundamental  Uw  of  the  Stale.  lMid4>«ner.  But  bejond  tfaitit  haabeen 
Land  taken  and  applied  toi  the  ordinarj-  expiMilf  declared  that  stich  laperadded 
purpote  of  a  itreet  would  often  be  an  int-  u*e  wonld  be  illegal.  In  tbe  opinion  of 
pmT«nient  of  the  adjacent  property ;  an  Mr.  Jaitloe  Hainti,  in  Starr  d.  Camden 
appropriation  oF  it  to  the  uaei  of  a  mar-  and  Atlantic  R.  R.  Co.,  24  N.  J.  092,  it  it 
ket  would,  perhaps,  aa  often  be  deatmc-  rerj  eiplicitl;  held  that  the  conitiiuiion 
tiveofone  halfthevalneofiuchpropertj,  of  thii  Slate  wonld  preTent  tlte  legialatare 
Compensation  for  land,  therefore,  to  be  fhim  grantirg  to  a  railroad  companj  a 
naed  an  a  highwaj,  might,  and  many  right  to  tiM  a  public  highway  aa  ■  bed 
timea  would  be,  totally  inadequate  com-  for  tbeir  road  wltbotit  Srst  nuking  cou- 
penaation  if  such  land  ii  to  be  Died  as  a  pentation  to  the  owner  of  the  aoil.  And 
public;  market  place.  Few  thingi  would  in  the  caae  of  Hinchmaa  o.  The  Paieraon 
be  more  unjust  than,  when  compensation  Horse  Railroad  Co.  already  uted,  Chan- 
baa  been  made  for  land  in  view  of  one  of  cetlor  (iretna  quotes  theae  views,  and  give* 
iheee  purposes,  to  allow  it  to  t>e  used  the  doctrine  the  high  sanction  of  his  own 
without  compensation  for  Uie  other.  The  approval.  See  alao  the  Central  R.  R.  Co- 
right  of  the  public  in  ■  liigltway  consisla  v.  Hetfield,  29  N.  J.  806." 
in  the  privilege  of  passage,  and  sucli  priv-  The  learned  judge  then  distinguishet 
Ueges  Ht  are  annexed  u  incidents  by  Wright  d.  Carter,  S7  If .  J.  76,  and  quotes, 
usage  or  custom,  ss  the  right  to  make  as  sustaining  his  own  views,  Slate  e. 
aewers  and  drsins  and  to  lay  gas  and  Mayor,  &c.  of  Mobile,  fi  Porter,  279  ;  B.  c. 
water  pipes.  Theie  anbordinaie  privi-  30  Am.  Dec.  504;  Trustees  of  Preaby- 
leges  are  entirely  consistent  wilh  the  pri-  lerian  Sode^  v.  Auburn  and  Rochester 
mary  use  of  the  highway,  ftnd  are  no  R.  R.  Co.,  S  Hill,  667 ;  Williams  v.  N.  Y. 
detriment  to  the  land-nwiier.  But  J  am  C.  R.  R.  Co ,  16  N.  T.  97  ;  Angell  on 
not  aware  of  any  case  in  which  it  has  Highways,  %  213  it  inj.,  and  cases  cited. 
been  held  that  the  public  baa  any  right  in  ^  Inn  Boston,  «c.  R.  R.  Co  ,  53  N.  Y. 
a  highway  which  is  incongmoua  with  the  S74 ;  State  u.  Honttlair  R.  Co.,  86  N.  J. 
purpose  for  which  it  was  originally  ere-  328;  RaUroad  Co.  b.  Oaf  ton.  SS  Ohio  St. 
ated,  and  which  at  the  same  time  is  Injn-  610 ;  Stanley  v.  Davenport,  64  Iowa,  463 ; 
rioni  to  the  proprietor  of  the  soil.  Such  a.  c.  37  Am.  Bep.  216.  When  for  a  way 
certainly  has  not  been  the  course  of  judi-  land  already  nsed  for  that  purpose  ia 
cial  decision  In  our  own  conns.  Indeed  taken,  everything  upon  it  is  also  taken ; 
the  cases  appear  to  t>e  all  ranged  on  the  such  a*  flag.slones,  bridges,  culverts,  £«. ; 
opposite  side.  I  have  shown  that  the  and  the  aaseaament  of  damagca  should 
legslleation  of  tbe  use  of  a  itreet  by  a  cover  the  whole.  Ford  ■.  County  Com- 
horse  railroad  has  been  carefblly  placed  misaioners,  04  Me.  408;  also,  any  baild- 
on  the  ground  that  sucli  sn  appropriation  ings  which  it  may  be  neceaaary  to  de- 
of  the  street  wm  merely  a  new  mode  of  stroy.  Lafeyette,  Ad,  R.  E.  Co.  a.  Wine- 
It*  legitimale  and  ordinary  use.  The  low,  66  III.  219. 
rationale  adopted  excludes  by  necessary 
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deprivation  of  this  right  is  a  taking  which  eatitlcs  them  to  com- 
pensation, notwithatanding  the  taking  may  be  for  the  purpose  of 
creating  another  and  more  valnable  channel  of  navigation.^  The 
ownen  of  land  over  which  such  a  stream  flows,  alUiough  thej  do 
not  own  the  flowing  water  itself,  fet  have  a  property  in  the  use 
of  that  water  as  it  flows  past  them,  for  the  purpose  of  producing 
mechanical  power,  or  for  any  of  the  other  purposes  for  which 
they  can  make  it  available,  without  depriving  those  below  them 
of  the  like  use,  or  encroaching  upon  the  rights  of  those  above  ; 
and  this  property  is  equally  protected  with  any  of  a  more  tangi- 
ble character.' 


What  Interett  in  Land  eon  he^  taken  under  the  Right  of  ^Eminent 
Itamain. 

Where  land  is  appropriated  to  the  public  nse  under  the  right 
of  eminent  domain,  and  E^inst  the  will  of  the  owner,  we  have 
seen  how  careful  the  law  is  to  limit  the  public  autliorities  to  their 
precise  needs,  and  not  to  allow  the  dispossession  of  the  owner 
from  any  portion  of  his  freehold  which  the  public  use  does  not 
require.  This  must  be  so  on  the  general  principle  that  the  right, 
being  baaed  on  necessity,  cannot  be  any  broader  than  the  neces- 
uty  which  supports  it.  For  the  same  reason,  it  would  seem  that, 
in  respect  to  the  land  actually  taken,  if  there  can  be  any  conjoint 
occupation  of  the  owner  and  the  public,  the  former  should  not 
be  altogether  excluded,  but  should  be  allowed  to  occupy  for  his 
private  purposes  to  any  extent  not  inconsistent  with  the  public 
use.  As  a  genera)  rule,  the  laws  for  the  exercise  of  the  right  of 
eminent  domain  do  not  assume  to  go  further  than  to  ap- 
propriate the  use,  and  the  title  •  in  fee  still  remains  in  [•  668] 
the  original  owner.  In  the  common  highways,  the  pub- 
lic have  a  perpetual  easement,  but  the  soil  is  the  property  of  the 
adjacent  owner,  and  he  may  make  any  use  of  it  which  does  not 

■  People  D.  CamI  AppndMn,  IS  Wend.  0.  Soden,  26  Kan.  588 ;  a.  a.  S7  Am.  Rep. 

366.    And  tee  Hatch  o.  Termont  Central  266. 

R.  R.  Co.,  26  Tt  49  ;  Bellinger  d.  New  *  Morgan  r.  Kln^,  16  Barb.  S84 ;  a.  0. 

York  Central   R.  R.  Co.,  28  N.  T.  42;  3fi  IT.  T.  464;   Gardner  v.  ITewbarg,  2 

Oardner  c.  Newbnrg,  2  Johns.  Ch.  les ;  Johni.  Ch.  162  i  i.  o.  T  Am.  D«c  698 ;  Bm- 

>  o.  7  Am.  Dec.  626 ;  Thunder  Bay,  Ac  poria  t>.  Boden,  26  Kao.  688 ;  a.  o.  87  Am. 

Co.  r.  Speechly,  81  Hioh.  336;  Emporia  Bap.  366. 
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interfere  with  the  public  right  of  passage,  and  the  public  cao  Dse 
it  only  for  the  puiposes  usaal  with  such  ways.'  And  when  the 
land  ceases  to  be  used  by  the  public  as  a  way,  the  owner  will 
again  become  restored  to  his  complete  and  exclusive  possession, 
and  the  fee  will  cease  to  be  encumbered  with  the  easement.* 

It  seems,  howeTer,  to  be  competent  for  the  State  to  appropri- 
ate the  title  to  the  laud  io  fee,  and  ho  to  altogether  exclude  any 
use  by  the  former  owner,  except  that  which  every  individual 
citizen  is  entitled  to  make,  if  in  the  opinion  of  the  legislature  it 
is  needful  that  the  fee  be  taken.'  The  judicial  decisions  to  this 
effect  proceed  upon  the  idea  that,  in  some  cases,  the  public  pur- 
poses cannot  be  fully  aooomplisbed  without  appropriating  the 
complete  title  ;  and  where  this  is  so  in  the  opinion  of  the  legisla^ 
ture,  the  same  reasons  which  support  the  legislature  in  their  right 
to  decide  absolutely  and  finally  upon  the  necessity  of  the  taking 
will  also  support  theii  decision  as  to  the  estate  to  be  taken.  The 
power,  it  is  said  in  one  case,  "  must  of  necessity  rest  in  the  leg- 
islature, in  order  to  secure  the  useful  exercise  and  enjoyment  of 
the  right  in  question.  A  case  might  arise  where  a  temporary  use 
would  be  all  that  the  public  interest  required.  Another  case 
might  require  the  permanent  and  apparently  the  perpetual  occu- 
pation and  enjoyment  of  the  property  by  the  public  and  the 
right  to  take  it  must  be  coextensive  with  the  necessity  of  the 
case,  and  the  measure  of  compensation  should  of  coarse  be  grad- 
uated by  the  natnre  and  the  duration  of  the  estate  or  interest  of 
which  the  owner  is  deprived."*  And  it  was  therefore  held,  where 
the  statute  provided  that  lands  might  be  compulsorily  taken  in  fee- 
simple  for  the  purposes  of  an  almshouse  extension,  and  they  were 

1  In  Adami  ef.  Riren,  11  Barb.  390.  a  CoDttttntlon  of  II1moi«  of  1870,   to  Um 

panon  who  itood  in  the  paMic  way  and  caaa  of  land  taken  far  railroad  tracka. 

abnaed  the  occnpant  of  an  atyolning  lot  Art.  2,  }  18,    And  we  think  it  would  be 

wat  held  liable  !□  treipaii  ai  being  an-  difflcolt  to  demanaEnte  the  neeewiij  for 

lawrmijr  there,   became   not  nting  the  appropriating  the  fee  in  caae  of  any  thor- 

hiBhway  for  the  pnrpoM  t«  which  it  waa  onghfara ;  and  if  never  needful,  it  ought 

appropriated.  to  be  held  incompetent.     See  New  Or- 

*  Dean  v.  SuIIlTan  R  It.  Co.,  22  N.  H.  leant,  &c.  JL.  R.  Co.  d.  Gay,  83  I«  Add. 

316 ;  Blake  t>.  Ttlch,  34  N.  H.  2S3 ;  Henry  471. 

tt.  Dohaque  and  Pacific  R.  R.  Co.,  2  Iowa,         *  Heyward  v.  Mayor,  &c.  of  New  Ymk, 

288 ;    Weaton    ».   Foster,   T    Met   SOT ;  7  H.  T.  SM,  S26.    See  atao  Dingley  p. 

Qolmbjr  n.  Vermont  Central  R.  R.  Co.,  2S  Boston,  100  Mass.  544  j   Brooklyo  Parit 

Vt  387;  Oiesy  v.  Cincinnati,  &o.  R.  R.  Com'rs  v.  Armstrong,  2  Lans.  420 ;  a.  a 

Co.,  4  Ohio  St.  308.    See  aOi,  p.  •B6&,  on  appeal,  46  N.  T.  234;   and  6  Am. 

note.  Rep.  70. 

■  Thii,  howcTer,  ia  forbidden  by  the 


by  Google 


OH.  XV.}  THE  XHINBNT  DOUAIN.  69S 

taken  accordingly,  that  the  title  of  tlie  originRl  oVDer  WBB 
thereby  entirely  devested,  so  that  vben  the  land  ceased 
to  *  be  used  for  the  public  purpose,  the  title  lematned  [•  569] 
in  the  manicipality  which  had  appropriated  it,  and  did 
not  revert  to  the  former  owner  or  his  heirs.^  And  it  does  not 
seem  to  be  nncommoD  to  provide  that,  in  the  case  of  some  classes 
of  public  ways,  and  especially  of  city  and  village  streets,  the  dedi- 
cation or  appropriation  to  the  public  use  shall  vest  the  title  to 
the  land  in  the  State,  coun^,  or  city  ;  the  purposes  for  which  the 
land  may  be  required  by  the  public  being  so  numerous  and 
varied,  and  so  impcesible  of  complete  specification  in  advance, 
that  nothing  short  of  a  complete  ownership  in  the  public  is 
deemed  sufficient  to  provide  for  them.  In  any  case,  however, 
an  easement  only  would  be  taken,  unless  the  statute  plainly 
contemplated  and  provided  for  the  appropriation  of  a  larger 
interest.* 


Compentation  for  Property  Taken. 

It  is  a  primary  requisite,  in  the  appropriation  of  lands  for  pul> 
lie  purposes,  that  compensation  shall  be  made  therefor.  Eminent 
domain  differs  from  taxation  in  that,  in  the  former  case,  the  citi- 
sen  is  compelled  to  surrender  to  the  public  something  beyond  his 
due  proportion  for  the  public  benefit.  The  pubUc  seize  and 
appropriate  his  particular  estate,  because  of  a  special  need  for  it, 
and  not  because  it  is  right,  as  between  him  and  the  government, 
that  he  should  surrender  it.'  To  him,  theroforo,  the  benefit  and 
protection  he  receives  from  the  government  are  not  sufficient  com- 
pensation ;  for  those  advantages  are  the  equivalent  for  the  taxes 
he  pays,  and  the  other  public  burdens  he  assumes  in  common 
with  the  community  at  large.    And  this  compensation  must  be 

>  Hejwud    V.    Ha^or,    Ac.    of    Kew  6  Am.   Rep.   70 ;    Water  WoAt  Co.  «. 

Tork.  7  TX.  T.  S14.    And  lee  Baker  v.  Bnrkhart.  41  Ind.  864.    CompsM  Odt- 

Johnaoa,  2  Bill,  842 ;  Wbeder  t.  Rocb««-  bardt  d.  Bee*n,  76  III.  801. 
ler,  Ac.  B.  B.  Co.,  12  Barb.  22T ;  Hanger         >  BarcUy  v.  Hovell'i  Leasee,  6  Pet. 

V.  Tonawsnda  B.  B.  Co.,  4  N.  T.  349 ;  498 ;  Rtut  v.  Lowe,  S  Mom.  00 ;  Jackaon  s. 

Beiford  ■>.  Knight,  11  N.  T.  808;  Com-  BntUod  and  B.  R.  B.  Co.,  25  Vt.  160; 

monwealtb  n.  Fither,  1  Pen.  ft  Watt*,  482 ;  Jackton  n.  Hathawaj,  16  Johns.  447. 
De  Varalgoe  d.  Pox,  2  Blatch.  96 ;  Cotter         *  People  r.  Major,  Ac.  of  Brooklyn,  4 

«.  H.  J.  R.  R.  Co.,  Z3N.J.  227;  Pliltr.  N.   T.   410;    Woodbrldge   e.  DetK^t,  B 

Coi,  48  Fenn.  St.  466 ;  Brooklyn  Park  Hkh.  S74 ;  Booth  v.  Woodtnuy,  83  Codd. 

Con'n  V.  AmutroDg,  46  N.  T.  284 ;  a.  o.  116. 
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peeoDury  in  its  character,  because  it  is  in  tiie  natoie  of  a  payment 

for  a  compolsory  parchase.* 
[*  £60]       *  The  time  when  the  compensation  must  be  made  may 

depead  apon  the  peculiar  conatitutioDal  provisions  of 
the  State.  In  some  of  the  States,  by  express  constitutional  direc- 
tion, compensation  most  be  made  before  the  property  is  taken. 
No  constitutional  principle,  however,  is  violated  by  a  statute  which 
allows  private  property  to  be  entered  upon  and  temporarily  oc- 
cupied for  the  purpose  of  a  surrey  and  other  inci[Nent  proceed- 
ings, with  a  view  to  judging  and  determining  whether  or  not  the 
public  needs  require  the  appropriation,  and,  if  they  do,  what  the 
proper  locatioa  shall  be ;  and  the  party  acting  under  this  stat- 
utory authority  would  neither  be  bound  to  make  compensation 
for  the  temporary  possessioD,  nor  be  liable  to  action  of  trespass.* 
When,  however,  the  laud  has  been  viewed,  and  a  detenninatioa 
arrived  at  to  appropriate  it,  the  question  of  compensation  is  to  be 
considered  ;  and  in  the  absence  of  any  express  constitutional  pro- 
vision fixing  the  time  and  the  manner  of  making  it,  the  question 
who  is  to  take  the  properiiy  —  whether  the  State,  or  one  of  its 
political  divisions  or  municipalities,  or,  on  the  other  hand,  some 
private  corporation  —  may  be  an  important  consideration. 

When  the  property  is  taken  directly  by  the  State,  or  by  any 
municipal  corporation  by  State  authority,  it  has  been  repeatedly 
held  not  to  be  essential  to  the  validity  of  a  law  for  the  exercise  of 
the  right  of  eminent  domain,  that  it  should  provide  for  making 
compensation  before  the  actual  appropriation.  It  is  sufficient  if 
provision  is  made  by  the  law  by  whioh  the  party  can  obtain  com- 
pensation, and  that  an  impartial  tribunal  is  provided  for  assess- 
ing it."     The  decisions  upon  this  point    assume  that,   when 

>  The  eflbot  of  (be  rieht  of  mnlnMit  142, 147.    The  power  of  k  tieaty  ia  inch 

dmnain  againit  the  indlTidmil  "  UDOnoti  that  it  maj  take  priTate  property  wiUioat 

to  DOthing  more  than  »  power  to  oblige  corapeuation.  Comet  v.  Wintoo,  STer^- 

him  to  aell  and  oonraj  when  the  pablie  I4S. 

neceuitiee  require   it,"    JcJuom,  J.,  in         *  Bloodgood  v.  Mohavk  and  HudMn 

ITlBtcher  0.  Peck,  6  Cranch,  87, 146.    And  R.  R.  Co.,  14  Wend.  61,  and  IBWend.  8; 

Me  Bradiliaw  v.  Rogen,  30  Johoi.  lOS,  Cushman  «.  Smith,  Si  Me.  247;  Nichol* 

per  Spatetr,  Ch.  J. ;  People  d.  Mayor,  &a  n.  Somenet,  Ac.  R.  R.  Co.,  4S  Me.  356; 

ofBroakl7n,4N.r.419;CarM>D  D.Cole.  Mercer  i>.  HcWilliami,  Wright  (Ohio), 

man,  11  N.  J.  Eq.  106 ;  Yoang  ti.  Barn-  182  ;    Walther  v.  WaTner,  2&  Mo.   277 ; 

ion,  e  Oa.  180;  United  Stalea  o.  Minne-  Foi  v.  W.  P.  R.  R.  Co.,  81  Cal.  £38 ;  Stata 

aotk,  Ac  R.  R.  Co.,  1  Minn.  127 ;  Railroad  v.  Seymour,  36  N.  J.  47,  58. 
Co.  s.  Ferria.  SO  Tez.  BBS ;  Curran  v.         *  Bloodgood  v.  Mohawk  and  Hndaon 

Shatluok,  S4  Cal.  4ST  ;  Slate  b.  Orare*,  R.  R.  Co.,  18  W«nd.  9 ;    Rogen  t.  Brad- 

U  Md.  Sei ;  W«cUer  v.  Chicago,  fll  lU.  ahaw,  X  Johna.  744 ;  Calking  v.  Baldwin. 
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the  State  *  has  provided  a  remedy  by  resort  to  which  [*  561] 
the  party  can  have  hia  compensation  assessed,  adequate 
meaos  are  afforded  for  its  satisfactioa ;  siuce  the  property  of  the 
municipality,  or  of  the  State,  is  a  fund  to  which  he  can  resort  with- 
out risk  of  losa.^  It  is  essential,  however,  that  the  remedy  be  one 
to  which  the  party  can  resort  on  iiis  own  motion ;  if  the  proviiiion 
be  such  that  only  the  public  authorities  appropriating  the  land 
are  authorized  to  take  proceedings  for  the  assessment,  it  must  be 
held  to  be  void.'    But  if  the  remedy  is  adequate,  and  the  party  is 

4  Wend  667;  i.  c.  21  Am.  Dec  168;  ndmiDUured,  come  full;  up  to  tliii  p«t 
Cue  o.ThoinpBOD.OWeDd.  084;  Fletcher  fundamental  principle;  and  even  if  anj 
p.  Aabum  and  Syracoie  R.  B.  Co.,  3G  doubt  conld  be  eDtertaioed  about  their 
Wend.  462;  Rexford  v.  Knight,  11  N.  Y.  true  canalruction,  it  ahould  be  made  to 
aOB;  Taylor  v.  M&rcy,  26  lit.  618;  Calli-  lean  in  favor  of  tbe  one  that  U  found  lobe 
■oo  V.  Hedriuk,  16  Onitt.  244;  Jackion  moat  Id  conformitj  with  the  oonatitn- 
n.  Wion'i  Hein,  1  Lit.  323;  People  v.  tional  requiaite."  People  b.  Harden,  4 
Gieen,  8  Hich.  490 ;  Lyon  v.  Jerome,  26  Hill,  369,  S61.  "  A  proTiaion  for  com- 
Wend.  485,  497,  per  VerjilaniJc,  Senator;  pentatioD  ia  an  indiapenaable  attendant 
Gardner  e>.  Newbnrg,  2  Johni.  Ch.  162 ;  upon  the  due  and  conatitutional  eHercias 
a.  c.  7  Am.  Dec  626 ;  CharleaCoon  Branch  of  the  power  of  depriving  an  individual 
R.  R.  Co.  B.  Middlesex,  T  Mei  78;  Har-  of  hia  property."  Gardner  r.  Newburg, 
per  n.  nichaidwn,  22  Cal.  261 ;  Baker  o.  2  Johns.  Ch.  162,  166 ;  i.  o.  7  Am.  Dec 
Johnwin,  2  Hill,  842 ;  People  v.  Hayden,  526 ;  Buffalo,  &c.  B.  R.  Co.  v.  Ferria,  26 
SHm,SCO;  OrrD.Qiiimby,64  N.  H.  5U0;  Tei.  688;  AaU  v.  Cumminga,  60  N.  U. 
Aih  v.  Cummiogs,  GO  N.  D.  691 ;  While  &9I,  613;  Haverhill  Bridge  Proprietors  v. 
p.  NaahvUle,  &c.  R.  R.  Co.,  7  Heiak.  County  Com'n,  lOS  Mas*.  120;  b.  o.  4 
6IS;  Simme  n.  Railro»d  Co.,  12  Heisk.  Am.  Rep.  618;  Langford  v.  Com'ra  of 
621 ;  State  n.  Messenger,  27  Minn.  119;  Hamsay  Co.  16  Hinn.  376  ;  South  western 
Chapman  0.  Gatei,  64  N.  T.  182 ;  Ham-  R.  R.  Co.  v.  Telegraph  Co.,  46  Oa.  43. 
ersley  c.  New  York,  66  N.  Y.  633;  1  In  Commissioners,  &c.  r.  Bowie,  34 
Loweree  v.  Newark,  38  N.  J.  161 ;  Brouk  Ala.  461.  it  wat  held  that  a  provision  by 
>.  Hiiben,  40  Wis.  674;  Long  0.  Fuller,  law  that  compeniation.  when  aueaied, 
68  Peon.  St.  170  (caae  of  a  scliool  district),  should  he  paid  to  the  owner  liy  the  cotm- 
"  Although  it  may  not  be  necessary,  ty  treasurer,  sufflciently  secured  Its  pay- 
within  the  conatitDdonal  prorition,  that  ment.  And  tee  Talbot  d.  Hudson,  16 
the  amonnt  at  compensation  ihould  be  Gray,  417 ;  Chapman  <r.  Gales,  64  N.  Y. 
actually  ascertained  and  paid  before  132.  But  it  i<  not  competent  to  lears 
property  ii  thus  taken,  it  ia,  I  apprehend,  compenMlion  to  be  made  from  the  eam- 
the  settled  doctrine,  even  as  respecu  the  Ingt  of  a  railroad  company.  Conn.  RIv. 
Sute  iiaelf,  that  at  least  certain  and  ample  B.  B,  Co.  e.  Commiiai oners,  127  Uaas.  60; 
prOTiiion  most  fint  be  made  by  law  (ex-  t.  c.  34  Am.  Dec.  338. 
cept  in  cases  of  public  emergency),  so  '  Shepardson  r.  Milwankee.  and  Be- 
that  the  owner  can  coerce  payment  loit  B.  R.  Co.,  0  Wis.  606;  Powers  a. 
through  the  judicial  tribunals  or  other  Bears,  12  Wis.  213.  See  HcCana  c 
wise,  without  any  unreasonable  or  un-  Sierra  Co.,  7  Cal.  121 ;  Colton  d.  Rotsi, 
necessary  delay  ;  otherwise  the  law  mak-  9  CaL  696  ;  Ragatz  d.  Dubuque,  4  Iowa, 
ing  tlie  appropriation  is  no  better  than  343.  But  in  People  b.  Hayden,  6  Hill, 
blank  paper.  Dloodgood  v.  Mohawk  and  369,  wliere  the  statute  provided  for  ap- 
Hudson  B.  B.  Co.,  16  Wend.  9,  The  praiters  who  were  to  proceed  to  appraise 
pravisioDs  of  the  italute  pteacribing  the  the  land  as  won  aa  it  was  appropriated, 
mode  (rf  compensation  in  cases  like  the  the  proper  remedy  of  the  owner,  if  they 
preteol,  when  properly  nndenlood  and  failed  to  pecfunn  thia  dot},  wai  held  to 
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allowed  to  pursue  it,  it  is  not  unoonatitutiooal  to  limit  the  period 
in  which  he  shall  resort  to  it,  asd  to  provide  that,  unleaa  be  shall 
take  proceediogs  for  the  aRsessment  of  damages  within  a  specified 
time,  all  right  thereto  shall  be  barred.'  The  right  to  compensa- 
tion, when  property  is  appropriated  by  the  public,  may 
[*  662]  always  be  waived ; '  and  a  failure  to  apply  for  and  *  have 
the  compensation  assessed,  when  reasonable  time  and  op- 
portunity and  a  proper  tribunal  are  afforded  for  the  purpose,  may 
well  be  considered  a  wuver. 

Where,  however,  the  property  is  not  taken  by  the  State,  or  by 
a  municipality,  but  by  a  private  corporation  which,  though  for  this 
purpose  to  be  regarded  as  a  public  ^ent,  appropriates  it  for  the 
benefit  and  profit  of  its  members,  and  which  may  or  may  not  be 
eufBciently  responsible  to  make  secure  and  certain  the  payment, 
in  all  cases,  of  the  compeusation  which  shall  be  assessed,  it  is  cer- 
tainly proper,  and  it  has  sometimes  been  questioned  whether  it 
was  not  absolutely  essential,  that  pajrment  be  actually  made  before 
the  owner  could  be  devested  of  his  freehold.'  Chancellor  KeiU 
has  expressed  the  opinion  that  compensation  and  appropriation 
should  be  concurrent.  "  The  settled  and  fundamental  doctrine 
is,  that  government  has  no  right  to  take  private  property  for  pub- 
lic purposes  without  giving  just  compensation;  and  it  seems  to 
be  necessarily  implied  that  the  indemnity  should,  in  cases  which 
will  admit  of  it,  be  previously  and  equitably  ascertained,  and  be 
ready  for  reception,  concuri'ently  in  point  of  time  with  the  actual 
exercise  of  the  right  of  eminent  domain,"  *  And  while  this  is  not 
an  inflexible  rule  unless  in  terms  established  by  the  constitutiou, 
it  is  so  just  and  reasonable  that  statutory  provisions  for  taking 
private  property  very  generally  make  payment  precede  or  accom- 
pany the  appropriation,  and  by  several  of  the  State  constitutions 

be  to  appl;  for  a  nuauhmut.    If  land  ii  Lime  Point,  10  Cal.  220 ;  Harper  v.  Rich- 

takeo  without  pniTiiion   for  compenM-  ardion,  22  Cal.  2GI;  Cupp   ».  Commif- 

tion,  th«  owner  hai  a  common-law  r«m-  aionen  of  Seneca,  19  Ohio  St.  17a 
edj.     Hooker  v.  New  Haren,  in.  Co.,  16         ■  Matter  of  AlbanjSt,  II  Weod.  149; 

Conn.  MS;  B.C.  88  Am.  Dec.  4T7.     The  B.  o.  26  Am.  Dec.  818;  Browo  n.  Worcea- 

part;  making  an  appropriation  may  aban-  ter,  18  Gnj,  SI  ;  ante,  p.  *  181. 
don  it  if  the  terms,  when  aacertained,  ara         ■  Thit  la  the  intimation  in  Shepard- 

not  ■aliifaclory.    Lamb  i>.  SiJiotter,  6i  urn  v.  Milwaukee  and  Beloit  E.  R.  Co.,  0 

Ckl.  819.  Wit.  606 :  Powen  t.  Bean,  IS  Wi>.  213; 

1  People  B.  Green,  S  Mich.  496;  Char-  State  x.  QraTei,  VJ  Md,  351 ;  Dronberger 

lertown  Branch  R.  R.  Co.  v.  Middlesex,  7  c.  Reed.  II  Ind.  420;  Ixiweree  o.  Newark, 

Met.  TB;  Bexford  d.  Kniftht,  11   N.  T.  88  N.  J.  161.    But  tee  Calking  o.  Bald- 

80B;  Taylor  c.  Marcy,  26  III.  SIB;  Calli-  win, 4  Wend.  667;  s.o.21  Am.  Dec  1S8. 
■on  V.  Hedrick,  16  QraL  244;  ffilmer  ».        *  S  Kent,  83%  note. 
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this  is  expressly  required.'  Aod  od  general  principles  it  ia  essen- 
tial that  an  adequate  fund  be  provided  &om  which  the  owner  of 
the  property  can  certainly  obtain  compensation  ;  it  is  not  compe- 
tent to  deprive  him  o£  his  property,  and  turn  him  over  to  an  ac- 
tion at  law  against  a  corporation  which  may  or  may  not 
prove  responsible,  *  and  to  a  judgment  of  unoertain  effi-  [*  563] 
cacy.'  For  the  consequence  would  be,  in  eome  cases, 
that  the  party  might  lose  his  estate  without  redress,  in  violation 
of  the  inflexible  maxim  upon  which  the  right  is  based. 

What  the  tribunal  shall  be  which  is  to  assess  the  compensation 
mast  be  determined  either  by  the  constitution  or  by  the  statute 
which  provides  for  the  appropriation.  The  case  is  not  one  where, 
as  a  matter  of  light,  the  party  is  entitled  to  a  trial  by  jury,  un- 
less the  constitution  has  provided  that  tribunal  for  the  purpose.' 
Nevertheless,  the  proceeding  is  judicial  in  its  character,  and  the 
party  in  interest  is  entitled  to  have  an  impartial  tribunal,  and 
the  usual  rights  and  privileges  which  attend  judicial  investiga- 
tions.* It  is  not  competent  for  the  State  itself  to  fix  the  compen- 
sation through  the  legislature,  for  this  would  make  it  the  judge  in 
its  own  cause.'     And,  if  a  jury  is  provided,  the  party  must  have 

>  The  CoMlltntlou  of  Florida  provide*         ■  Shepatdaon  p.  Milwaukee  and  Belott 

"  that  priTate  propertf  shall  not  be  taken  B   K.  Co.,  6  Wis.  606 ;  Walther  d.  Ww 

orappliedlopublicuH,aa1e*iJuBtcampeii-  ner,  26  Ho.  277;  Oilmer  v.  Lime  Point, 

■atioD  be  flnt  made  therefor."  Art  1,  {  14.  18  Cal.  229 ;  Cunsn  b.  Sbattuck,  24  CaL 

See  klio.to  the  lame  effect, Conatitution  of  427:  Memphis  and  Charleiton  R.  B.  Co. 

Colonido,«rt.l,S16;ConstitntionofGeoT-  v.  Pajne,  ST  Miu.  700;  Henry  d.  Dubu- 

giB.ait.l,SIT;ConstitDtiODofIowa,ait.l,  que  and  Pacific  B.  R.  Ca,  10  Iowa,  540; 

S  18;  ConititntioQ  of  Eantaa,  art.  12,  {  4;  Ash  c.  Cummlngs,  fiO  N.  H.  Gfll ;  Carr  v. 

Constitution  of  Kentuck;.  art.  13,  g  14 ;  Georgia  B.  B.  Co.,  1  Ga.  624 ;  Soathwest- 

Constitution  of  Maryland,  art.  1,  {  40;  Con-  em  R.  R.  Co.  e.  Telegraph  Co.,  46  Oa.  48. 
stitatJODofMinneiota.art.  1,S  18;  Conitl-         '  Petition  of  Mount  Washington  Co., 

tntionofHluissippi,  art.1,  gi3;Coustitu-  36  N.  H.  184 ;  Ligat  v.  Commonwealth,  19 

tioDof  Missouri,  art.  2,  $21;  Constitution  Penn.  8t  4M,  460;  Blch  v.  Chicago,  60 

of  Nevada,  art.   1,  9  8:  Constitution  of  HI.   2SS;   Ames  v.   I^ke    Superior,  £c. 

Ohio,  art  1,  9  IS ;  Conslittttlon  of  Penn-  R.  R.  Co.,  21  Minn.  S41. 
■}>lvania,  art.  1,  f  10.    The  Constitution         *  Rich  v.  aiicago,  60  III.  286 ;  Cook  n. 

of  Indiana,  art.  I,  £  21,  and  that  of  Ore-  South  Park  Com'ra,  61  III.  116;  Ames  c. 

gon,  art.  1,  S  19,  require  compensation  Lake  Superior,  A«.  E.  R.  Co.,  21  Hinn. 

to  be  flrst  made,  except  when  the  prop-  241.    Whatever  notices,  &c.,  the  law  re- 

ertf  la  appropriated  bj  the  Slate.    The  quires,  must  be  friven.    People  c.  Sni»- 

Constitulian  of  Alabams,  art.  1,  $  24,  and  kern,  54  N.  Y.  62 ;  Power*'*  Appeal,  20 

of  South  Carolina,  art.  1, }  28,  are  in  legal  Mich,  604. 

eHect  not  very  di&brent.     A  construction         *  Charles    Kver   Bridge   a.    Warren 

requiring  payment  before  appropriation  Bridge,  7  Pick.  844;  a.  o.  ]1  Pet  420, 

la  given  to  the  Constitution  of  Blinoi*.  671,  per  McLam,  J.    And  *ee  Bhine  e. 

Cook  0.  South  Park  Com'rs,  61  HI.  IIG^  HcKinitey,  5B  Tcs.  S64. 
and  CMM  died. 
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the  ordinary  opportuoity  to  appeal  when  it  is  to  be  impanelled, 
that  he  may  make  any  legal  objections.'  And  be  has  the  same 
right  to  notice  of  the  time  and  place  of  assessment  that  he  would 
have  in  any  other  case  of  judicial  ptooeedings.and  the  assessment 
will  be  invalid  if  no  such  notice  is  given.'  These  are  just  as  well 
as  familiar  rules,  and  they  are  perhaps  invariably  recognized  in 
legislation. 

It  is  not  our  purpose  to  follow  these  proceedings,  and  to  at- 
tempt to  point  out  the  course  of  practice  to  be  observed,  and 
which  is  so  dififereiit  under  the  statutes  of  different  StatesL  An 
inflexible  rule  should  govern  them  all,  that  the  interest  and  ex- 
clusive right  of  the  owner  is  to  be  regarded  and  protected  so  far 
as  may  be  consistent  with  a  recognition  of  the  public  necessity. 
While  the  owner  is  not  to  be  disseised  until  compensation  is  pro- 
vided, neither,  on  the  other  hand,  when  the  public  authorities  have 

taken  such  steps  as  finally  to  settle  upon  the  appropria- 
[*  564]    tion,  ought  he  to  be  left  in  a  'state  of  uncertainty,  and 

compelled  to  wait  for  compensation  until  some  future  time, 
when  they  may  see  fit  to  use  his  land.  The  land  should  either 
he  his  or  he  should  be  paid  for  it  Whenever,  therefore,  the  ne- 
cessary steps  have  been  taken  on  the  part  of  the  public  to  select 
the  property  to  be  taken,  locate  the  public  work,  and  declare  the 
appropriaUon,  the  owner  becomes  absolutely  entitled  to  the  com- 
pensation! whether  the  public  proceed  at  once  to  occupy  the 
property  or  not.  If  a  street  is  legally  established  over  the  land 
of  an  individual,  he  is  entitled  to  demand  payment  of  his  dam- 
^es,  without  waiting  for  the  street  to  be  opened.'  And  if  a 
railway  line  is  located  across  his  land,  and  the  damages  are  ap< 

■  People  t.   Tallmui,  86  Barb.   222;         *  PhiuaelphiA  r.  Dickson.  88  Penn.  8c 

BooneTille  «.  Ormrod,  20  Mo.  198.    ThM  247 ;  PhiUdelphin  b.  Dyer.  41  Peon.  St. 

It  is  eaaential  to  en;  Taiid  proceeding!  468;  Hallock  n.  FnuikUn  Couniy,  2  Met. 

for  the  appropriation  of  land  to  public  &5S ;  Harriiigton  v.  Coaoty  Commiwion- 

u«et  ibat  the  owner  haTe  notice  and  an  en,  22  Pick.  253 ;  Blake  v.  Dubuque.  18 

opportnnity  to  be  heard,  aee  Baltimore.  Iowa,  66;  Higgina  d.  Cbicaga.  18  lU.  2T0; 

&c  R.  R.  Co.  V.  PilUbiir^,  Ac.  R.  R.  Co.,  Connty  of  Peoria  v.  Hanejr,  18  QL  S54; 

17  W.  Va.  812.    A  jnry.  without  funber  Shaw    o.    CharleiCown,    8     Allen,    688; 

explanation  io  the  law,  must  be  under-  Hampton  v.  Cofflo,  4  H.  H.  517  ;  Clough  v. 

itood  ai  one  of  twelie  par«on».     Lamb  b.  Unity.  18  N.  H.  76.    And  where  a  city 

Lane,  4  Ohio  St.  167.     See  nnta,  p. 'SIO.  Uina   appropriate*  land  far  a  street,  it 

'  Hond  V.  finch,  8  Wii.  3S1 ;  Dickey  would  not  be  allowed  to  let  up  in  defence 
0.  Tenniaon,  27  Mo,  373 ;  Po«er»'»  Ap-  to  a  demand  for  compensation  in  own  it- 
peal,  29  Mich.  504.  A»  to  the  right  to  reguladtiei  in  tlie  pmc-eedinga  Uken  to 
order  reaasesBmenU,  see  Clark  v.  Miller,  condemn  the  land.  Higgini  r.  Chicago.  18 
54  N.  Y.  628.  lU.  270 ;  Chicago  v.  VTheeter,  26  OL  478. 
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priused,  his  right  to  payment  is  complete,  and  he  caonot  be 
required  to  wftit  nntil  the  railway  company  shall  actually  occupy 
1)18  premises,  or  euter  upon  the  construction  of  the  road  at  that 
point.  It  is  not  to  be  forgotten,  however,  that  the  proceedioga 
for  the  asseaament  and  collection  of  damages  are  statutory,  and 
displace  the  usual  remedies ;  that  the  public  ^ents  who  keep 
within  the  statute  are  not  liable  to  common-lav  action  ;i  that  it 
is  only  where  they  fail  to  follow  the  statute  that  they  render 
themselves  liable  as  trespasserB ;  ^  though  if  they  construct  their 
work  in  a  careless,  negligent,  and  improper  mannfir,  by  means  of 
which  carelesanesa,  negligence,  or  improper  construction  a  party 
is  injured  in  his  rights,  he  may  have  an  action  at  the  common  law 
as  in  other  cases  of  injurious  negligence.' 

*  The  principle  upon  which  the  dam^es  are  to  be  [*  565] 
assessed  is  always  au  important  consideration  in  these 
cases ;  and  the  circumstances  of  different  appropriations  are 
sometimes  so  peculiar  that  it  has  been  found  somewhat  difficult 
to  establish  a  rule  that  shall  always  be  just  and  equitable.  If 
the  whole  of  a  man's  estate  is  taken,  there  can  generally  be  little 
difficulty  in  fixing  upon  the  measure  of  compensation  ;  for  it  is 
apparent  that,  in  such  a  case,  he  ought  to  have  the  whole  market 
value  of  his  premises,  and  he  cannot  reasonably  demand  more. 
The  question  is  reduced  to  one  of  market  value,  to  be  detennined 
upon  the  testimony  of  those  who  have  knowledge  upon  that  sub- 
ject, or  whose  business  or  experience  entitles  their  opinions  to 
weight.  It  may  be  that,  in  such  a  case,  the  market  value  may 
not  seem  to  the  owner  an  adequate  compensation ;  for  he  may 
have  reasons  peculiar  to  himself,  springing  from  association,  or 
other  cause,  which  make  him  unwilling  to  part  with  the  property 
on  the  estimate  of  his  neighbors ;  but  such  reasons  are  incapable 
of  being  taken  into  account  in  legal  proceedings,  where  the  ques- 
tion is  one  of  compensation  in  money,  inasmuch  as  it  is  manifestly 
impossible  to  measure  them  by  any  standard  of  pecuniary  value. 

'  Eut  and  West  lodiB  Dock,  Ac.  Co.         '  Dean  c.  SnlllTan  R.  R.  Co.,  22  N.  H. 

e.  Gatcke,  IG  Jar.  81 ;   Kimble  i;.  White  318 ;  Funiiu  r.  HodMii  Rirer  B.  B.  Co., 

Water  Valley  Cual,  1  Ind.  286 ;   Mamn  6  Sandf.  661. 

V.  Kennebec,  &c.  R.  R.  Co.,  81  Me.  216;         ■  Lawrence  b.  Great  Northern  R.  Co., 

Aldrich  a.  Cheehire  R.  R.  Co.,  21  N.  H.  20  T^  J.  Q.  B.  208;  Bagrull  o.  London  and 

S6d;  Brown  V.  Beatt^,  S4  Mi)B.  227 1  Pet-  N.  W.  R.,T  H.&N.433i  Brown  v.  Cirnga 

tibone  v.  La  Crowe  and  Milwaukee  B.  B.  and  Sntqaebanoa  B.  B.  Co.,  12  N.  T. 

Co-,  14  W)i.  448 ;  Tilai  v.  Milwaukee  and  466. 
UiMiadppI  B.  B.  Co,  16  Wis.  2S3. 
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Concede  to  the  gOTemment  ft  right  to  appropriate  the  property 
on  paying  for  it,  and  we  are  at  once  remitted  to  the  aame  stand- 
ards for  estimating  Talues  which  are  applied  in  other  cases,  and 
vhich  necessarily  measure  the  worth  of  property  by  its  value  as 
an  article  of  sale,  orns  a  means  of  producing  pecuniary  retuma. 

•  When,  however,  only  a  portion  of  a  parcel  of  land  is  appro- 
priated, just  compensation  may  perhaps  depend  upon  the  effect 
which  the  appropriation  may  have  on  the  owner's  interest  in  the 
remainder,  to  increase  or  diminish  its  value,  in  consequence  of 
the  use  to  which  that  taken  is  to  be  devoted,  or  in  consequence 
of  tlie  condition  in  which  it  may  leave  the  remainder  in  respect 
to  convenience  of  use.  If,  for  instance,  a  public  way  is  lud  oat 
through  a  tract  of  land  which  before  was  not  accessible,  and  if  id 
consequence  it  is  given  a  front,  or  two  fronts,  upon  the  street, 
vhich  furnish  valuable  and  marketable  sites  for  building  lots,  it 
may  be  that  the  value  of  that  which  remains  is  made,  in  conse- 
quence of  taking  a  part,  vastly  greater  than  the  whole  was  before, 
and  that  the  owner  is  benefited  instead  of  damnified  by  the  ap- 
propriation.    Indeed,  the  great  majority  of  streets  in  cities  and 

villages  are  dedicated  to  the  public  use  by  the  owners 
[*  566]    of  lands,  without  any  other  *  compensation  or  expectation 

of  compensation  than  the  increase  in  market  value  which 
is  expected  to  be  given  to  such  lands  thereby ;  and  this  is  very 
often  the  case  with  land  for  other  public  improvements,  which 
are  supposed  to  be  of  peculiar  value  to  the  locality  in  which  they 
are  made.  But  where,  on  the  other  hand,  a  railroad  is  laid  ont 
across  a  man's  premises,  running  between  his  house  and  his  out- 
buildings, necessitating,  perhaps,  the  removal  of  some  of  them, 
or  upon  such  a  grade  as  to  render  deep  cuttings  or  high  embank- 
menta  necessary,  and  thereby  greatly  increasing  the  inconveniences 
attending  the  man^ement  and  use  of  the  land,  as  well  as  the 
risks  of  accidental  injuries,  it  will  often  happen  that  the  pecuniary 
loss  which  he  would  suffer  by  the  appropriaUon  of  the  right  of 
way  would  greatly  exceed  the  value  of  the  land  taken,  and 
to  pay  him  that  value  ouly  would  be  to  make  very  inadequate 
compensation. 

It  seems  clear  that,  in  these  cases,  it  is  proper  and  just  that  the 
injuries  suffered  and  the  benefits  received  by  the  proprietor,  as 
owner  of  tlie  remaining  portion  of  the  land,  should  be  takea  into 
account  in  measuring  the  compensation.    This,  indeed,  is  gener- 
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ally  conceded ;  but  what  injuries  ehall  be  allowed  for,  or  what 
benefits  eatimated,  is  not  alwaja  so  apparent.  Tlie  question,  as 
we  find  it  oonaidered  by  the  authoritieB,  seems  to  be,  not  so  much 
what  the  value  is  of  that  which  is  taken,  but  whether  what  re- 
mains is  reduced  in  value  by  the  appropriation,  and  if  so,  to  what 
extent;  in  other  words,  what  pecuniary  injury  the  owner  sus- 
tains by  a  part  of  his  land  being  appropriated.  But,  in  estimating 
either  the  injuries  or  the  benefits,  those  which  the  owner  sustains 
or  receives  in  common  with  the  community  generally,  and  which 
are  not  peculiar  to  him  and  connected  with  his  ownership,  use, 
and  enjoyment  of  the  particular  parcel  of  land,  should  be  alto- 
gether excluded,  as  it  would  be  unjust  to  compensate  him  for  the 
one,  or  to  charge  him  with  the  other,  when  no  account  is  taken 
of  such  incidental  benefits  and  injaries  with  other  citizens  who 
receive  or  feel  them  equally  with  himself,  but  whose  lands  do  not 
chance  to  be  taken  .^ 

'  In  Bomerrille  tnil  Eutoo  R.  It.  Co.  contemplatedknDotdaiDigei  tothetand 
ajt.  Donghtj,  22  K.  J.  495,  a  motion  vm  acttullj  occnpicd  or  corered  b;  the  road, 
made  for  a  new  trial  on  an  auesiment  ot  bnt  luch  damage*  m  the  owner  maj  *nt- 
eompeaialion  for  land  taken  by  a  railroad  bun  in  hit  other  andadjacent  land*  not  oe- 
oompanj,  on  tbe  ground  that  the  judge  cupied  by  the  company's  road.  Uii  build- 
la  bia  charge  to  the  jary  informed  them  ing*  may  be  reduced  in  lalne  by  the  con- 
"that  they  were  authoriied  by  law  to  tiguity  of  tberoad  and  the  aae  of  enginee 
■■certain  ftnd  kmcim  the  damages  tn»-  npon  it.  Hia  landi  and  bulldtnga,  before 
tained  by  the  plaintiff  to  hii  other  landi  adapted  and  Died  for  particular  purpoiea, 
not  talienand  occupied  by  the  defendant! ;  tnay,  fVom  the  lame  cauie,  become  urtarly 
to  hii  dwelling-houae,  and  other  building*  nnfltted  for  such  pnrposea.  The  owner 
and  improTements,  by  reducing  their  may  bn  incommoded  by  high  embank- 
valoe.  changing  their  character,  obitract-  ment*  or  deep  excavations  on  the  line 
big  their  free  use,  by  sDbJectiDg  hia  of  tbe  road,  hit  bnlldingi  subjected  to 
buildings  to  the  hazards  of  flre,  bia  ftm-  greater  baurd  from  Ore,  his  household 
ily  tod  stock  to  Injury  and  obstruction  and  ttock  to  iqjary  or  destruction,  nnleai 
In  their  necessary  psMflge  across  the  road,  gaarded  with  more  than  ordinary  care, 
the  incooTenieoce  caused  by  embank-  It  requires  no  special  experience  or  saga- 
■nenta  or  excaTations,  and,  in  general,  city  to  perceire  that  inch  are  the  nsual 
tbe  effect  of  the  railroad  upon  hi*  adjacent  and  natural  effects  of  railroads  upon  the 
lands,  in  deteriorating  their  value,  in  adjoining  tandi,  and  which  necessarily  de- 
tbe  condition  they  were  fbund,  wbetlier  teriorate  not  only  their  marlcetable  hot 
adapted  for  agricultural  purpose*  only,  their  intrinsic  ratue.  The  judge,  there- 
or  for  dwellings,  stores,  shops,  or  other  fore,  did  not  exceed  his  duly  in  i^at^lc^ 
tike  ptirposes."  Ing  the  jury  that  these  were  proper  snb- 
"On  a  careful  review  of  this  charge,"  jects  for  their  consideration  in  estimating 
•ays  the  judge,  delivering  the  opinion  of  the  damage*  which  the  pUintifl  might 
the  court,  "  I  cannot  see  that  any  legal  snitain  by  reason  nf  the  location  ot  this 
principle  was  violated,  or  any  unsound  road  npon  and  acrne*  hi*  lands."  And  in 
doctrine  advanced.  The  charter  provide*  the  same  ca*e  it  was  held  that  the  Jury, 
that  the  jury  shall  assess  the  value  of  the  in  assessing  compensation,  were  to  adopt 
land  and  materials  taken  by  the  company,  as  the  standard  of  value  tor  the  lands 
nd  Um  damage*.    Tlia  damage*  here  taken,  not  tndi  a  price  at  tbey  wouM 
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[*567]  *  The  question,  then,  in  these  cases,  relates  first  to  the 
value  of  the  land  appropriated ;  which  is  to  be  asBeseed 
[*  568]  with  reference  to  what  *  it  is  worth  for  sale,  in  view  of 
the  uses  to  which  it  may  be  applied,  and  not  simply  in 
reference  to  its  productiveness  to  the  owner  in  the  condition  in 
which  he  has  seen  fit  to  leave  it.'  Second,  if  leas  than  the  whole 
estate  is  taken,  then  there  is  further  to  be  considered  how  much 
the  portion  not  taken  is  increased  or  diminished  in  value  in  con- 
sequence of  the  appropriation.' 

faring  at  m  forced  tale  in  the  market  for  bnt  a  mode  of  aacertainment ;  that,  after 

mone;,  but  inch  a  price  ai  tlie^  conlJ  be  ftU,  the  true  triterion  ii  the  one  prorided 

purchased  at,  proyided  they  were  for  tale,  by  the  couatiCntion,  namely,  jml  compen- 

aad  the  owner  aaked  luch  pricei  ai.  In  the  aation  for  the  properly  taken."     See  this 

opinion  ol  the  community,  Ihey  vere  rea-  rule  illuitrated  and  applied  in  Hei)ry  b. 

■onably  worth ;  that  it  naa  matter  of  uni-  Dubuque  and  Pacific  It.  R.  Co.,  2  Iowa, 

Teraal  experience  that  land   would  not  300,  where  it  ii  laid  :  "That  the  language 

alwayi  bring  at  a  forced  asle  what  it  wai  of  the  conetitatJon  meana  that  the  perwa 

reMonably  worth,  and  the  owner,  not  de-  whoaepropertyii taken rorpubUcuaeihall 

airing  to  tell,  could  not  reaaonabl;  be  re-  have  a  fair  equivalent  in  money  for  the 

quired  to  take  less.    InSalerc,  Burlington  Injury  done  him  by  inch  taking  ;  in  other 

and  Mount  Pieuant  Flank-Road  Co.,  1  words,  that  he  ahall  be  made  whole  ao  fkr 

Iowa,   886,   SQ8,   JiMi,   J.,   saja:   "The  ii  money  ii  a  measure  of  compensation, 

terms  used  in  the  constitution, '  just  com-  we  are  equally  clear.    This  just  compen- 

penaalion,'  are  not  ambiguous.    They  nn-  sation  should  be  precisely  comraensturate 

doubtedly  mean  a  fail  eqaiTilent;  that  with  the  i^juiy  sustained  by  having  the 

the  person  whose  property  is  taken  shall  property  taken ;  neither  more  nor  less." 

be  made  whole.    But  while  the  end  to  be  And  sea   Richmond,   &c.  Co.  o.    Rogen, 

attained  is  plain,  the  mode  of  arriving  at  1  Dnrall,  136 ;  Robinson  e>.  Robinson,  1 

it  la  not  without  its  difficulty.    On  due  Davall,   162;    HoIIon  d.  Milwaukee,  31 

consideration,  we  see  no  mote  practical  Wis.  27  ;  Root's  Case,  77  Penn.  St.  270; 

rule  than  to  flrst  ascertain  the  fair  mar-  East  Btandywine,  &c.  R.  R.  Co.  e.  Ranck, 

keiable  value  of  the  premises  over  which  78  Penn.  St.  461. 

the  proposed  improvement  Is  to  pass,  ir-  i  Mailer  of  Furman  Street,  IT  Wend, 
respective  of  such  improvement,  and  alto  649 ;  Tide- Water  Canal  Co.  o.  Archer,  9 
a  like  value  of  the  same.  In  the  condition  Gill  &  J.  479;  Sater  r.  Burlington,  Ac 
in  which  they  will  be  immediately  after  R-  R-  Co.,  1  Iowa,  886;  Parks  r.  Bo«t<», 
the  land  for  tiie  improvement  has  been  16  Pick.  206 ;  First  Parish,  Ac  u.  Middle- 
taken,  irrespective  of  the  benefit  which  aei,TGray,  106;  Dickenson  e>.  Inhabitant* 
will  result  from  the  improvement,  and  of  Fitchburg,  IS  Gray,  646;  Lexington  r. 
the  difference  in  value  to  constitute  the  Long,  SI  Mo.  369. 

mea»ut«  of  compensation.  But  in  asce>  '  Deaton  v.  Polk,  9  Iowa,  694 ;  Parits 
taining  the  depreciated  vnlne  of  the  pre-  e.  Boston.  16  Pxk.  19S;  Dlckensoa  p. 
misei  after  that  part  which  has  been  taken  Fitchburg,  IS  Gray,  546;  Harvey  r. 
for  public  use  has  been  appropriated,  re-  Lackawanna,  &C.  R-  R-  Co..  47  Penn. 
gard  must  be  had  only  to  the  immedhite,  St.  428 ;  Newby  e.  Platte  County,  SG  Moi. 
and  not  remote,  consequence  of  tlie  ap-  268;  Pacific  R.R.  Co.  p.  Chryttal,  26  Mo. 
propriation;  that  !i  to  aay.  the  value  of  6W;  8onierv111e  and  Easlon  R.  R.  Co. 
the  remninlng  premises  Is  not  to  be  de-  adi.  Doughty,  22  N.  J.  496;  Carpenter  r. 
prectnted  by  hraping  consequence  on  cnn-  LandatT.  42  N.  H  218 ;  Troy  and  Boston 
sequence.  While  we  see  nn  more  practical  R.  R.  Co.  n.  I.«e,  13  Barb.  169;  Tide- 
mode  of  ascertainment  than  this,  yet  it  Water  Canal  Co.  v.  Archer,  9  Gill  A  J. 
must  BtUl  be  boroe  in  iDiod  that  thU  ia  479;  Winona  and  St  Paul  H.  B.  Col  k 
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*  But,  in  making  this  estimate,  there  must  be  excluded   [*  669] 
from  consideration  those  benefits  which  the  owner  re- 
ceives only  in  common  with  the  community  at  large  in 
consequence  of  his  ownership  of  other  property,^  *  and  [*  670] 

Waldron,  llMiDii.  6t6;Nlcholioni'.N.T.  Theinm  atiewed  is  tIier«fore  (tofaru 

*nd  N.  H.  R.  K  Co.,  22  Conn.  74 ;  Nicboli  bumkn  foreaight  cKn  anticfpate  the  ftttnie) 

E.  Bridgeport,  23  Conn.  189;  HnrdJng  i>.  the  expoaent  of  the  subiuntiftl  increase 

Fank,  8  Kan.  816 ;  Holton  d.  Milwaukee,  of  tlie  valae  of  the  land.    Thla  ii  a  bene- 

81  Wis.  27.    "  Compeniation  m  an  equi-  fit  to  the  owner,  by  enlarging  hii  credit 

Talentfbr  property  taken,  or  for  an  Injury,  and  hit  ability  to  pay  bii  debti  or  proTide 

It  miut  be  aacertained  by  eatimating  the  for  hii  family,  in  the  same  tnannerand  to 

actual  damage  the  party  ha*  luitained.  the  ume  extent  u  if  hii  fortune  waa  in- 

Tbat  damage  is  the  lum  of  the  actual  creased  by  an  acquiiition  of  property." 

value  of  the  property  taken,  and  of  the  in-  Greenrille   and   Columbia   K.  R.  Co.  p. 

jary  done  to  the  retidue  of  the  property  Partlow,  &  Rich.  428.    And  see  Pennayl- 

by  the  nie  ol  that  part  which  la  taken,  rania  B.  R.  Co.  d.  Heister,  S  Penn.  St. 

The  benefit  i>,  in  part,  an  eiiuiTalent  to  446;  Matter  of  Albany  Street,  11  Wend, 

the  lou  and  damage.     The  lo»  and  dam-  149;   s.  c.  26  Am.  Dec.  618;  Uplou  v. 

■ge  of  the  defendant  it  the  vaioe  of  the  South  Reading  BraocU  R.  R.,  6  Cuah. 

land  the  company  hag  taken,  and  the  in-  600;    Proprielora,   &4s.   a.    Kaahna    and 

jury  which  the  location  and  oaeof  the  Lowell  R.  R.  Co.,  10  Cuih.  886;  Mayor, 

road  ihrongh  hia  trai;l  may  canse  to  the  &c.  of  Lexington  v.  Long,  81  Mo.  36B; 

remainder.     Tlie  amount  which  may  lie  St.  Louia,  &c.  R.  R.  Co.  c.  Richardson,  46 

aaaeaaed  for  these   particulars  the  com-  Mo.  460:  Little  Miami   R.  R.  Co.  u.  Col- 

pany   admits   that  it   ia   bound   to  pay.  lett,  8  Ohio  St.   182;   Bigelow   b.  West 

But,  as  a  let-off,  it  claima  credit  for  the  Wisconain  R.  R.   Co.,  27  Wii.  478.     In 

benefit  the  defendant  has  received  from  Newby  v.  Platte  County,  26  Mo.  SG8,  (he 

the  construction  of  die  road.    That  bene-  right  to  aaaeas   benefiia  was  referred  to 

fit  may  conaisl  in  the  enlianced  value  of  the   taxing  power  ;    but  thia  seems  not 

the  residue  of  his  tract.     When  the  com-  necesanry,  and  indeed  somewhat  difScnlt 

pany  ha*  paid  the  defenrlant  the  excess  on  principle.     See  Sutton's  HEira  v.  Louis' 

of  his  loss  or  damage  and  over  and  above  rille,  G  Dana,  28. 

tite  benefit  and  adrantage  he  has  derived  '  Dickenson  v.  Inhabilanb  of  Fitcb- 

ftnm  the  road,  he  will  have  received  a  Just  buig,   13   Oray,   646;    Newby  e.   Platte 

compensation.    It  is  objected  that  the  en-  County,  26  Mo.  S68  ;  Pacific  R.  R.  Co.  r. 

hanced  aalable  value  at  the  land  should  Chryatal,  26  Mo.  644;  Carpenter  d.  Lan- 

uot  be  assessed  a*  a  benefit  to  the  defend-  daff,  42  N.  H,  218 ;  Mount  Washington 

ant,  becaose  it  ia  precarious  and  uncertain.  Co  'a  Petition,  86  N.  H.  134  ;  Penrice  v. 

The  argument  admits  ^at  the  enhanced  Wallia,  37  Misa.  172 ;   Palmer  Co.  d.  Fer- 

value,  if  permanent,  aboald  be  asaeaaeil.  rill.  17  Pick.  66 ;  Meacham  u.  Fitchbui^ 

But  whether  the  appreciation  is  perma-  R.  R.  Co..  4  Cnah.  291,  where  the  jury 

nent   and   aubatanlial,  or  traniient    and  were  instmcled  that.  If  they  were  aatis- 

llluaary,  ia  a  anbject  abont   which   the  fled  that  the  laying  out  and  constructing 

court  is  not  competent  to  determine.    It  of  the  railroad  had  occaaioned  any  ben^ 

muat  be  aubmilted  to  a  jury,  who  will  fit  or  advantage  to  the  Inoda  of  the  ped- 

give  credit  to  the  company  according  to  tloner  through  which  the  road  passed,  or 

the  circnmslances.    The  argument  is  not  lands  immediately  adjoining  or  connected 

tenable,  that  an  ln<.-reaaed  salable  value  ia  therewith,  rendering  the  part  not  taken 

no  benefit  to  the  owner  of  land  unless  he  for  the  railroad  more  convenient  or  nae- 

aella  iL    Tliia  ia  true  if  it  be  aaaumed  that  fnl  to  the  petitioner,  or  giving  it  some 

the  price  will  decline.  The  chance  of  this  peculiar  increaae  in  value  compared  with 

li  eatimated  by  the  Jury,  in  the  amount  other  lands  generally  in  the  vicinity,  it 

which  they  may  aaieM  for  that  benefit,  would  be  tlw  duty  of  the  jury  to  allow 
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also  those  incidental  injuries  to  other  property,  such  as  would 
not  give  to  other  persons  a  right  to  compensation,'  while  allow- 

ing  those  which  directly  affect  the  value  of   the  remainder  of 

the  land  not  taken  ;  such  as  the  necesraty  for  increased  feacing, 
and  the  like.^    And  if  an  assessment  on  tliese  principles  makes 

the  benefits  equal  the  damages,  and  awards  the  owner  nothing, 
he  is  nevertheless  to  be  considered  as  having  received  fall  com- 
pensation, and  consequently  as  not  being  in  position  to  complaiu.' 

ftir  mch  bcneflt,  or  fncreue  of  tiIdb,  bj  in  the  text;  ind  if  the  owner  Ii  paid  lui 

wKj  of  Mt-oir,  In  tkrot  of  tb*  nUnwd  actn*)  damagei,  he  hu   no  occuioD  to 

compuir  i  bat,  on  the  other  hand,  if  tli*  eam[daln  became  hii  neighbon  are  fortn- 

conitraction  of  the  railroad,  bj  increaiing  nate  enough  to  Teceire  a  benefit.     GreeD- 

tiie  convenience  of  the  people  of  the  town  rllle  and  Colambia  B.  B.  Co.  n.  Partlow, 

generattf  ai  a  place  for  reaidenoe,  and  bj  &  Bich.  428 ;  Uajor,  Aa.  of  Lexington  v. 

ttl  anticipated  and  probable  effect  in  in-  Long,  31  Uo.  360. 

creMiDg  the   popnlalion,  btuineaa,  and  >  Somerrille,    Ac.     B.    R.     Co.   adi. 

geDerai  pnwperity  of  the  place,  had  been  Dongbty,  22  N.  J.  496 ;  Dorian  v.  Eaat 

the  occMioQ  of  an  increaae  in  the  wlable  Brandywine,  Ac.  B.  S.  Co.,  4S  Penn.  St. 

raloe  of  real  eatate  geoenlij  near  the  530;    Froprietora,    ftc    v.    Naihna   and 

■tation,  including  the  pelltioner'i  land,  Lowell  R.  R.  Co.,  10  Cnih.  38&;  Lonia- 

and  tberebj  occaiioning  a  benefit  or  ad-  viUe  and  Najhritte  R.  R.  Co.  b.  Thomp- 

rantage  to  him,  in  commoa  with  other  eon,  IB  B.  Monr.  786;   Winona  and  SL 

owneri  of  real  eitate  in  tin  vicinity,  thii  Peter'a  R.  K.  Co.  it.  Denman,  10  Hinn. 

benefit  wii  too  contingent,  indirect,  and  267. 

remote  to  be  brought  into  coniideration  '  Peuniylrania  R  R.  Co.  v,  Heliter,  8 

la  teltUng  the  qoeitlon  of  damagea  to  the  Penn.  St  4i6 ;  Oreenvlile  nnd  Colninbia 

petitioner  for  Uking  hii  parlicular  parcel  B.  K.  Co.  c  Fartlow,  G  Rich.  428  ;  Dear- 

of  land.     Upton  d.  South  Reading  Branch  bom  b.  Railroad  Co.,  24  K.  H.  ITS ;  Car- 

B.  B.  Co.,  e  Cuih.  600.    See  Pittsburgh,  penter  o.  Landaff,  43  N.  H.  SIB;  Dorian 

Ac.  B.  R.  Co.  V.  Reich,  101  LI.  167.     It  v.  Eait  Btandywine,  Ac  B   R.  Co.,  4S 

haaiometimei  been  objected,  with  great  Penn.  St.  620;  Winona  and  St.  Peter'a 

force,  that  it  wai  unjuit  and  oppmalre  B.   R.  Co.   p.    Denman,   10  Hinn.   367; 

to  let  ott  beneflta  againit  the  lou  and  Monnt  Waafaington    Co.'t    Petition,   35 

damage  which  the  owner  of  the  propertj  N.  H.  184.    Where  a  part  of  a  meeting- 

lURtains,  becanie  thereby  he  la  taxed  for  houie  lot  waa  taken  for  a  highway,  it  waa 

■nch  beneflta,  while  bii  neighbor!,  no  part  held  that  the  anticipated  annojance  to 

of  whoie  load  is  taken,  eigoy  the  tame  wonhippen  hy   the  vie  of  the  way  by 

beneflta  without  the  lou ;  and  the  courts  noiiy  and  dissolate  petaons  on  the  Sab- 

of  Kentucky  have  held  it  tobennconatitu-  bath  conid  form  no  baaia  for  any  assess- 

tional,  and  that  full  compensation  for  the  ment  of  damagea.    Pint  Parish  in  Wo- 

land  taken  muat  be  made  in  money.    Sot-  bnm  tr.  Middlesex  Connty,  7  Gray,  lOB. 

ton  V.  Louisville,  6  Dana,  28;   Rice  v.  *  White  e.  County  CommiB>ion«n  of 

Taraplke  Co,,  7  Dana,  81 ;  Jacob  e.  Lonis-  Norfolk,  S  Cusb.  UOI ;  Whitman  e.  Boa- 

ville,  0  Dana,  114.      And   some   other  ton  and  Maine  B  H.  Co,  S  Allen,  133; 

Sutes  have  established,  by  their  coniti-  Niclioli  n.  Bridgeport,  23  Conn.  189.     Bnt 

tntioQS,  the  rule  that  benefit*  shall  not  be  it  is  not  oompetent  fbr  the  commissioners 

deducted.     See  Deatonc.  County  of  Folk.  whoa««ess  the  compensation  to  require 

9  Iowa,  696 ;  Gieay  u.  Cindnnati,  W.  and  that  which  Is  to  be  made  to  be  wboUy  or 

Z.  B.  B.  Co.,  4  Ohio  St.  808;  Woodfolk  in  part  in   anything   elie  than  money. 

v.ITashvilleR.B.Cn.,2Swan,422;  Hem-  An  award  of  "  one  hundred  and  fifty  dol- 

phU  V.  Bolton,  9  Heisk.  606.     But  the  Urs,  with  a  wagon-way  and  atop  for  cat- 

casea  generally  adopt  the  doctrine  stated  tie,"  U  void,  ••  tuidcrUkiog  to  pay  A* 
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But  in  some  States,  by  constitutiooal  provision  or  by  statate,  the 
party  whose  property  is  taken  ia  entitled  to  have  the  value  as- 
sessed to  him  without  any  deduction  for  benefits.' 

The  statutory  assessment  of  compensation  will  cover  all  con- 
sequential damages  which  the  owner  of  the  land  sustains  by 
means  of  the  construction  of  the  work,  except  such  as  • 

may  result  from  *  negligeuoe  or  improper  construction,'  [*  STlj 
and  for  which  an  action  at  the  common  law  will  lie,  as 
already  stated. 

owner  In  put  In  coDTealeucM  to  be  for-  C.  and  B£  B.  B.  Co^  51  N.  H.  6U ;  Dodge 

niihed  him,  and  which  lie  nwj  not  want,  b.  Coautf  CoanniaiioDer),  3  Uat  880; 

aodcertainly  cannot  be  compelted  to  take  Brown  o.  pTovidence,  W.  and  B.  R.  B. 

tnitead  of  mone^.     Central  Ohio  R.  B.  Co.,  5  Gnj,  86;  Mason  v.  Kennebec  and 

Co.  p.  Holler,  7  Ohio  Bt.  320.    See  Bock-  FoTtland  R.  R.  Co.,  SI  Me.  21G ;  Bellinger 

biid,«o.R.  B.  Co.  s.  Co^nger,  60  ni.  k.  N.  T.  Central  B.  B.  Co.,  SS  N.  T.  42 ; 

610.  Hatch*.  Vt  CentnilR.  B.  Co.,S6Tt.4e; 

I  Wilton  V.  Bockford,  &c  B.  B.  Co.,  Slatten  f.  Del  Moinei  Valle7  R.  B.  Co., 

Ge  IlL  278  ;  Canwnter  c.  Jenniog*,  77  lU.  29  Iowa,  148 ;  Whiieboute  e.  Androccog- 

960 ;  Todd  «.  Kankakee,  !«.  B.  B.  Co.,  gin  R.  R.  Co.,  &2  Me,  206.    A  coiporatiaa 

78  III.  680 ;  AHanU  e.  Central  R.  R.  Co.,  appropriating  propert/  nnder  the  right  of 

GS  Ga.   120 :  Eoeatenhadw  v.  FMrce,  41  eminent  domain  1*  al«a;»  liable  for  anj 

Iowa,  204.  abnae  of  the  priTilege  or  neglect  of  iaXj 

*  Philadelphia  and  Beading  R.  R.  Co.  nnder  the  law  nniler  which  thej  proceed. 

».  Teiaer,  8  Penn.  St  866;  CConnor  v.  Fehr  v.  Schnrlkii!  Nav.  Co.,  69  Penn.  8l 

FttUbargfa,  18  Penn.  St  187 ;  Aldrich  ».  161 ;  Eatni  v.  Boiton,  C.  and  H.  R.  B. 

CheahireB.  B.  Co.,  21  N.  H.S59;  Dear-  Co.,  51  N.  H:S04;  Terre  Hanta,«o.ILB. 

bom  B.  Boiton,  Concord,  and  Montreal  Co.  v.  HcEinlej,  S3  Ind,  274. 
B.B.Ca,21N.  H.179;  Bat4me.Bo«U>D, 
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[•572]  •CHAPTER  XVI. 

THE  POLIOB  FOWBB  OF  TBS  BTATB8. 

FBBgnBKTLT  Then  questioDB  of  conflict  between  national  and 
State  authority  are  mode,  and  also  when  it  is  claimed  that  gov- 
ernment has  exceeded  its  just  powers  in  dealing  with  the  property 
and  controlling  the  actionn  of  iudividaalB,  it  becomes  necessary  to 
consider  the  extent  and  pass  upon  the  proper  bounds  of  another 
State  power,  which,  ]ike  that  of  taxation,  perrades  every  depart- 
ment of  business  and  reaches  to  every  interest  and  every  subject 
of  profit  or  enjoyment.  We  refer  to  what  is  known  as  the  police 
power. 

The  police  of  a  State,  in  a  comprehensive  sense,  embraces  its 
whole  system  of  internal  regulation,  by  which  the  State  seeks 
not  only  to  preserve  the  public  order  and  to  prevent  offences 
^^inat  the  State,  but  also  to  establish  for  the  intercourse  of  citi- 
zens with  citizens  those  rules  of  good  manners  and  good  neigh- 
borhood which  are  calculated  to  prevent  a  conflict  of  rights,  and 
to  insure  to  each  the  uninterrupted  enjoyment  of  his  own  so  far 
aa  is  reasonably  consistent  with  a  like  enjoyment  of  rights  by 
others.' 

>  Blackttone  define*  the  pnblic  police  eiues ;  4.  Police  of  cbuitj ;  5.  P<dice  of 

and  econocof  m  "  tbe  due  regulation  and  interior  cotmnuniciiliooB ;   &    Policfl  of 

domestic  order  of  the  kingdom,  whereby  public  aoiiiKmentfl ;  T.  Police  (or  recent 

the  inhabitant*  of  a  Bute,  like  memben  InteUfgence;  S.  Police  for  legiitration." 

of  a  well-goTeraed  bunily,  are  bonnd  to  Bdinburgh  ed.  of  Works,  Part  IX.  p,  167. 

conform   their  geneml  behavior  to   the  Under  the  head  of  police  for  charitf  omj 

rules  of  propriety,   good  neighborhood,  be  classed  the  provision  which  it  ii  now 

and  good  mannen,  and  to  be  decent,  in-  cnsloinary  with  all  enlightened  Sutei  to 

dnitrions,  and  inofteosiTe  in  their  respeo-  make  for  the  cuitod  j  and  care,  and  if  pot- 

Hve  stations."    4  Bl.  Com.  182.    Jeremy  Bible  the  cure,  of  Insane  peiwnis.    That 

Bentham,  in  his  General  View  of  Public  the  State,  for  the  protection  of  other*, 

OCfencei,  has  this  definition  r  "  Police  i«  may  cause  such  penoni  to  be  restrained 

in  general  a  system  of  precantlan,  either  of  their  liberty  is  nndoubted,  and  it  has 

for  the  pretention  of  crime*  or  of  calim-  been  common  to  proTide  that  t  hi*  may 

iUes.    Ila  boiinees  may  be  distributed  be  done  (m  the  certificate  of  physicians 

into  eight  distinct  branches :   1.   Police  to  the  diseased  mental  condition.    But 

lot  tbe  preTention  of  offencei ;  2.  Police  while  confinement  on  such  a  certiflcala 

tor  the  preTention  of  calamities;  3.  Po-  may  be  justified  when  no  mistake  is  maile 

lice  fbr  tbe  ptcTentioa  of  endemic  dis-  as  to  tlw  fact,  it  is  certaui  tbal  it  cannot 
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Id  the  present  cbapter  we  sb^  take  occasion  to  speak  of  the 
police  power  principally  aa  it  a£feote  the  use  and  enjoyment  of 
pxiperty ;  the  object  being  to  show  the  nniversality  of  its  pr%- 
euoe,  and  to  indicate,  ho  far  as  may  be  piacticaUe,  the  limits 
which  settled  piinoiples  of  constitutional  law  assign  to  its  inter- 
ference. 

No  definition  of  the  power  can  be  more  complete  and  satis&o- 
tory  than  some  wbicb  have  been  given  by  eminent  jurists  in 
deciding  casea  which  bare  arisen  &om  ita  exercise,  and  which 
have  been  ao  often  approved  and  adopted,  that  to  present  tbem  in 
any  other  than  tbe  language  of  the  decisions  would  be  UDwise,  if 
not  inexcuaable.  Says  Chief  Justice  Shaw,  "  We  think 
it  is  a  settled  prindple,  'growing  out  c^  the  nature  of  [*  578] 
well'Ordered  civil  society,  that  every  holder  of  property, 
However  absolute  and  unqualified  may  be  his  title,  holds  it  under 
the  implied  liability  that  bis  use  of  it  shall  not  be  injuiious  to  the 
equal  enjoyment  of  others  having  an  equal  right  to  the  enjoy- 
ment of  their  property,  nor  injurious  to  the  rights  of  the  com- 
munity. All  property  in  this  Commonwealth  is  .  .  .  held  subject 
to  those  general  regulations  which  are  necessary  to  the  common 
good  and  general  welfare.  Rights  of  property,  like  all  other 
social  and  conventional  rights,  are  subject  to  such  reasonable 
limitations  in  their  enjoyment  as  shall  prevent  them  from  being 
injurious,  and  to  such  reasonable  restraints  and  regulations  estab- 
lished by  law  as  the  legislature,  under  the  governing  and  con- 
trolling powOT  vested  in  them  by  the  constitution,  may  think 
necessary  and  expedient.  This  is  very  different  from  the  right 
of  eminent  domain,  —  the  right  of  a  government  to  take  and 
appropriate  private  property  whenever  the  public  exigency 
requires  it,  which  can  be  done  only  on  condition  of  providing 
a  reasonable  compensation  therefor.  The  power  we  allude  to 
b  rather  the  police  power ;  the  power  vested  in  the  legislature 
by  the  constitution  to  make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes,  and  ordinances,  either 

be  if  die  perKin  deprived  of  hi*  lihtrtj  wonld  he  void.     Od  thii  general  aiil^eot 

waf  not  in  truth  at  tiie  time  Ihmiw.    No  ttie  fcdlowing  cuee  are  of  Intereat.    An- 

iiumber  of  phyiiuUni  can  be  giTcii  the  derdono.BiirTow«,4C.£P.  310;  Fletcher 

power  to  take  from  a  «anB  man  hU  liberty,  v.  Fletcher,  1  El.   &  El.  420;   Colby  n. 

without  a  pnbUo  iQTeitigalion  In  which  he  Jackson,  12  N.  H.  620;   Look  n.  Dean, 

say  prodooe  his  witueHea;  and  any  le-  lOSMau.  118;  Vnn  Dennen  b.  Newcomer, 

tialatioo  Mconang  to  craifer  toch  power  M  Mioh.  00;  ISotUm  v.  Slou, «  Q*.  S9a 
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with  penalties  or  without,  not  repugnaat  to  the  coostitution,  aa 
they  shall  judge  to  be  for  the  good  aod  welfare  of  the  Common- 
wealth, and  of  tiie  subjects  of  the  same.  It  is  much  easier  to 
perceive  and  realize  the  existence  and  aonrces  of  this  power  than 
to  mark  its  boundaries,  or  prescribe  limits  to  its  exercise."  ' 

"  This  police  power  of  the  State,"  sajs  another  eminent  judge, 
"  extends  to  the  protection  of  the  lives,  limbs,  health,  comfort, 
and  quiet  of  all  persons,  and  the  protection  of  all  property  within 
the  State.  According  to  the  maxim,  Sic  vtere  too  ut  alienum  non 
latUu,  which  being  of  oniversal  application,  it  must,  of  coarse, 
be  within  the  range  of  legislative  action  to  define  the  mode  and 
manner  in  which  every  one  may  so  use  his  own  as  not  to  injure 
others."  And  ^;un;  [By  this]  "general  police  power  of  the 
State,  persons  and  property  are  subjected  to  all  kinds  of  restraints 

and  burdens,  in  order  to  secure  the  general  comfort, 
[•574]    health,  and  prosperity  of  the  'State;  of  the  perfect  right 

in  the  legislature  to  do  which,  no  question  ever  was,  or, 
apon  acknowledged  general  principles,  ever  can  be  made,  so  bx 
aa  natural  persons  are  concerned."  '  And  neither  the  power  it- 
self, nor  the  discretion  to  exercise  it  as  need  may  require,  can 
be  bargained  away  by  the  State.' 

Where  the  power  ts  located.  In  the  American  constitutional 
system,  the  power  to  establish  the  ordinary  r^ulations  of  police 
has  been  left  with  the  individual  States,  and  it  cannot  be  taken 
from  them,  either  wholly  or  in  part,  and  exercised  under  legislar 
tion  of  Congress.*     Neither  can  the  national  government,  through 

1  CommonwMlth  ».  Alger,  7  Ci»h.  53,  ner  u  not  to  Injnre  that  of  anoOMr,"— 

84.    See  alio  Com moD wealth  d.  Tewkt  in  Broom,  Legtl  Mftxinu  (6th  Am.  ed.) 

bnry,  1 1  Met  66 ;  H«rt  p.  Mayor,  *c.  of  p.  827 ;  Wharton,  Legal  Hazinu,  No,  XC. 

Albany,  9  Wond.  571 ;  New  Albany  and  Bee    aUo   TnrbeTille   ».  Stamps,   1    L4 

Salem  R  R,  Co.  v.  TilloD,  12  Ind.  8 ;  In-  Raym.  864 ;  and  1   Salk.  13 ;  Jeffriea  tp. 

dtanapoUi  and  Cincinnati  B.  R.  Co.  b.  WiUiama,  6  Exch.  792;    Homphrie*  ». 

Kcreherri,  16  Ind.  8* ;  Ohio  and  MU»I»-  Brogden.  12  Q.  B.  789 ;  Pixley  v.  CUrk, 

lippi  R.  R.  Co.  p.  McClelland,  26  m.  HO;  86  H.  Y.  520;  Philadelphia  r.  Scott,  81 

People  V.  Draper,  26  Barti.  844 ;  Baltimore  Fenu.  St.  80. 

B.  State,  16  Ud.  876;  Police  CommliiioD-  ■  Beer  Company  *.  Haaaadiiiaett*,  S7 

an  p.  Lonli»iUe,  3  Buih,  597 ;    Wyne-  U.  S.  25,  88,  dting  Boyd  b.  AlabMua,  01 

hamer  v.  People.  18  N.  T.  878 ;  Tana/.  Ch.  U,  S.  946. 

J.,  tn  Llcenw  Caaea,  6  How.  604,  B88 ;  'So  decided  in  United  SUtea  v.  De 

1F(iiK.CIi.J.,inHiuinEr.IlUnoii,»tU.8.  Witt,  D  Wall.  41.  in  whleli  a  aectian  at 

Bep^  118.124.  tbelnlernalReTenne  Act  of  1867— which 

*  Iit4/uld,Ch.J.,ln  Thorpe D.Rndand  andertook  to  make  It  a  miademeauor  to 

and  Bnrlioglon  R.  R.  Co.,  37  TL  149,  mix  fbraale  naptha  andillamiiwtiQKoil*, 

140.    See  the  maxim.  Sic  alert,  &«.,  —  or  to  wii  oil  of  petrolenm  inflammable  at 

"  Enjoy  7<w  <>ini  proper^  In  andi  man-  a  leH  temperattiTe  Hun  110°  Fahrenhrit 
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any  of  its  departments  or  officers,  assume  any  supervision  of  the 
police  regulations  of  the  States.  All  that  the  federal  autbority 
can  do  is  to  see  that  the  States  do  not,  under  cover  of  this  power, 
invade  the  sphere  of  national  sovere^^ty,  obstruct  or  impede  the 
exercise  of  any  authority  which  the  Constitution  has  confided  to 
the  nation,  or  deprive  any  citizen  of  rights  guaranteed  hy  the 
federal  Constitution.' 

ConjU^  tnth  Federal  Authority.  But  while  the  general  au- 
thority of  the  State  is  fully  recognized,  it  ia  easy  to  see  that  the 
power  might  be  bo  employed  as  to  interfere  witii  the  jurisdiction 
of  the  general  government ;  and  some  of  the  most  serious  ques- 
tions regarding  the  police  of  the  States  conoem  the  cases  in 
which  authority  has  been  conferred  upon  Congress.  In  those 
cases  it  has  sometimes  been  olumed  that  the  ordinary  police  ju- 
risdiction is  by  necessary  implication  excluded,  and  that,  if  it 
were  not  eo,  the  State  would  be  found  operating  within  the 
sphere  of  ^e  national  powers,  and  establishing  regulations  which 
would  eitiier  abridge  the  rights  which  the  national  Constitution 
undertakes  to  render  absolate,  or  burden  the  privileges  which  are 
conferred  by  law  of  Congress,  and  which  therefore  cannot  prop- 
erly be  subject  to  the  interference  or  control  of  any  other  au- 
th<nity.  But  any  accurate  statement  of  the  theory  upon  which 
the  police  power  rests  vrill  render  it  apparent  that  a  proper 
exercise  of  it  by  the  State  cannot  come  in  conflict  with  the  pro- 
visions of  the  Constitution  of  the  tJnited  States.  If  the  power 
extends  only  to  a  jnst  regulation  of  rights  with  a  view  to  the  due 
protection  and  enjoyment  of  all,  and  does  not  deprive  any  one  of 
that  which  is  justiy  and  properly  his  own,  it  is  obvious  that  its 
possesion  by  the  State,  and  its  exercise  for  the  regulation  of  the 
property  and  actions  of  its  citizens,  cannot  well  constitute  an 

—  wki  tMid  to  b*  ft  mere  police  regnla-  In  Uw  licenM  Chm,  6  How.  GOi,  tba 

tion,  mud  u  nich  roid  within  the  Stkle*.  PmMenger  CMe«,  7  How.  S83,  and  Iha 

Ttut  the  BlAtct  m«7  pu*  iiich  kwi,  He  Slmaghtai^Hoaie  Cue,  16  Wdl.  SS.    Con- 

Filtenoa    p.  Commonwealth,  11    Bmh,  grata  hu  no  power  to  BBthoTiie  ■  hwl- 

811.    On  tb«  general  (nbject  of  the  police  dcm  within  •  State  which  li  prohibited 

power  of  the    Statea,  aee  alao    United  by  the  State.    Liaenie  Tax  Caaea,  5  Wall. 

Statea  r.  It««ae,  93  U.  8.  214 ;   United  463,  per  Onw,  Ch.  J.     In  Canada,  power 

Statea  v.  Craikifaank,  02  U.  S.  643.    Bot  over  aalM  of  liqaor  U  io  the  Dominion 

tb«  Statea  cannot,  b/  police  regnlatloni,  pariiai&eot,  and  after  licenie  in  pnnnaiwe 

interfere  witii   the  control  b^  Congreai  of  Itaantboritj,  thcprorincial  parliainent 

over  Interetate  comraefce.    Pal,  *6M,  caonot  forbid.    Serera  v.  The  Qaeen,  2 

ai^  note.  Can.   Snp.   Ct  71 ;  Mayor,   Ac   e.  Th* 

1  See  Una  enti^  Moddered  at  Ivge  QMn,  S  Can.  Snp.  CL  SOS. 
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inTOBion  of  ofttional  jurisdiction,  or  afford  a  basis  for  ao  appeal  to 
the  protection  of  the  national  authorities. 

Obligation  of  Contractt.  The  occasions  to  consider  this  subject 
in  its  bearings  upon  the  claase  of  the  ConstitutioD  of  the  United 
States  which  forbids  the  States  passing  an;  laws  impairing  the 
obligation  of  contracts  have  been  frequent  and  varied;  and  it  has 
been  held  without  dissent  that  this  clause  does  not  so  far  remove 
from  State  control  the  rights  and  properties  which  depend  for  their 
existence  or  enforcement  upon  contracts,  as  to  relieve  them  from 
the  operation  of  such  general  regulations  for  the  good  government 
of  the  State  and  the  protection  of  the  rights  of  individuals  as  maj 
be  deemed  important.  All  contracts  and  all  rights,  it  is  declared, 
are  subject  to  this  power ;  and  not  only  may  regulations  which  af- 
fect them  be  established  by  the  State,  but  all  such  regulations 
must  be  subject  to  change  from  time  to  time,  as  the  general  well- 
being  of  the  community  may  require,  or  as  the  circumstances  may 
change,  or  as  experience  may  demonstrate  the  necessity.' 

1  Id  tbe  caw  of  Tborpe  v.  Bnlland  and  both  tidM,  and  prarlde  laSdeDt  cattf«- 
BnrlingtoD  K.  R.  Co.,  27  Vt.  140,  a  quea-  guards  at  all  f^m  and  road  crouingt, 
tion  nme  under  a  provtcion  in  the  Ver-  noder  peoaltr  of  paying  all  damagea 
tnont  General  Railroad  Law  of  1849,  canied  bj  their  neglect  to  eoinplT'  witb 
which  required  each  Tailroad  corporation  inch  raqniramenti.  .  .  .  We  think  tb« 
to  erect  and  maintain  fence*  on  the  line  power  of  the  legialatnre  to  control  ezlit 
of  their  road,  and  alio  cattle-Koarda  at  all  ing  rulwaji  in  thig  reapect  may  be  found 
fann  and  road  crouingi,  initable  and  laf-  la  the  general  contnrf  oTer  the  poiice  of 
flcLent  to  present  cattle  and  other  ani-  the  conntiy,  which  reiidea  in  tbe  law- 
mali  from  getting  upon  tiie  railroad,  and  making  power  in  all  free  Slatci,  and  which 
which  made  the  corporation  and  iti  la,  bj  the  flflh  uticle  of  tlte  bill  of  righti 
agent!  liable  for  all  damagei  which  should  of  this  State,  expresilj  declared  to  reaide 
be  done  bj  their  agenti  or  engine*  to  cat-  perpetually  and  ioalienabl;  in  tbe  legia- 
tle,  hanee,  or  other  anim^i  thereon,  if  latnre;  which  ii,  perhapi,  no  more  than 
oocaiioned  by  the  want  of  «acb  fence*  tbe  ennndation  of  a  general  principle  ap- 
and  cattle-guard*.  It  wai  not  diiputed  plicable  to  all  free  Statei,  and  which  can- 
that  this  proTiBion  would  be  valid  aa  to  not  therefore  be  violated  lo  aa  to  deprive 
anch  uorporationi  aa  might  be  afterward*  the  legialatnre  of  tbe  power,  even  by  ez- 
oreated  within  the  State ;  bnt  in  respect  proa*  grant  to  any  mere  public  or  private 
to  those  previously  in  existence,  and  corporation.  And  when  tbe  regutatton 
wbose  charter*  contained  no  mch  provi-  of  the  police  of  a  city  or  town,  by  gen- 
ilon,  it  wa*  dimmed  that  thia  legislation  etal  ordlnattoes,  ii  gjvao  to  audi  towna 
was  Inoperative,  lince  olherwtie  ita  eSect  and  cities,  and  tbe  regulation  of  their 
would  be  to  modify,  and  to  that  extent  own  internal  police  I*  given  to  railroad* 
lo  violate,  the  obligation  ol  tbe  charter-  to  be  carried  into  effect  by  tbeir  by-Uwt 
cootract.  "  The  caae,"  aay  the  conrt^ "  re-  and  other  regalationi,  it  i*  of  cotme  al- 
•olvet  llaelf  into  the  narrow  qneatlon  of  waya,  in  all  snch  ca*e*,  subject  to  the  in- 
the  right  of  the  legislntnre,  by  general  peHor  control  of  the  legialature.  lliat  la 
statute,  to  require  all  railways,  whether  a  responsitHlity  which  legialatnre*  cannot 
now  In  operation  or  hereafter  to  be  char-  devest  themielve*  of  if  they  would. 
tend  or  1>uilt,  to  teace  their  roads  apon        "  So  far  as  railroads  an  oonoemedt 
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*  Perhaps  the  most  striking  illiistntioDS  of  the  princi-    [*  575] 
pie  here  stated  will  be  found  among  the  judicial  decisions 

thl«  police  power  which  midet  ptiiDMfI<r  Jadidtl  deMnnlnftUon,  ud  all  of  which 

and  Dltini«tel7  in  the  legUlatnre  U  two-  maj  be.    Hegeman  e.  Weitern  B.  Co.,  10 

fold :  1.  The  police  (rf  the  raadi,  which,  Bu-b.  868. 

in  the  abaence  of  legisUtiTe  control,  the  "2.  There  \i  alio  the  general  police 

oorporatiom    ihcmwlTes    eierciie    oyer  power  of  the  State,  bj  which  pertona  and 

their  ^>eratirea,  and  to  tome  extent  oTer  pn^rtj'  are  sabjected  to  aU  kind*  of 

all  who  do  bn»lnesa  with  them,  or  come  leatrainti  and  bnidena,  in  order  to  tecDie 

npon  their  groundi,  through  their  general  the  general  comfort,  health,  and  proaper- 

atatnteB.  and  bj  their  nfflcen.     We  ap-  it;  of  the  State ;  of  the  perfect  right  in 

prebend  there  can  be  no  manner  of  doubt  the  le^ilatnre  to  do  which  no  queition 

that  (he  legiilature  tatj,  if  thej  deem  ever  waa,  or,  upon  acknowledged  general 

the  pnblic  good  requires  it,  of  wbiuh  ibej  prtnciplea,  ever  can  be,  made,  lo  far  aa 

aretojudge.andiDalldoubtfnlcaaea their  natural  pervon*  are  coDcemed.    And  it 

Judgment  i«  final,  require  the  aexeral  rail-  ii  certainij  calculated  to  excite  lurpriie 

roadi  in  the  Slate  to  eatabliih  and  main-  and  alarm  that  the  right  to  do  the  aame 

tain  the  aame  kind  of  police  which  ii  now  In  regard  tu  rulwaya  (hould  be  made  a 

observed  upon  lome  of  the  more  Impor-  aeriona  queation."     And  the  court  pro- 

tant  road*  in  the  country  for  their  own  ceed  to   coniider  the  varioua   caaea   in 

aecnrit]',  or  even  inch  a  police  aa  la  fonnd  which  the  right  of  the  legtilatnre  to  r^n- 

■pon  die  EngUth  railwaya,  and  thote  upon  late  matlen  of  private  concern  with  refer- 

the  continent  of  Europe.    No  one  erer  ence  to  the  general  public  good  haa  been 

questioned  the  right  of  the  Connecticut  acted  upon  aa  unquestioned,  or  itutained 

kgisiatate  to  require  tralni  upon  all  of  by  Judicial  deciaiona,  and  quote,  ai  pert]- 

tlieir  railroada  to  come  to  a  atand  before  nent  to  the  general  queation  of  what  laws 

passing  drawa  in  bridges;  or  oftheMassa-  are  prohibited  on  the  ground  of  impair- 


chnsetta  legislature  to  require  the  aame  Ing  the  obligation  of  contract*,  the  Ian- 
thing  before  paaaing  another  railrnad.  gnage  of  Chief  Jostice  ManhaU  In  Dart- 
And  by  patity  of  reaaoning  may  all  rail-  mouth  College  c.  Woodward,  4  Wheat, 
waya  be  required  ao  to  conduct  them-  518,  S29.  that  "the  framera  of  theConad- 
aelTea  aa  to  other  penmia,  natural  or  cor-  tntiou  did  not  intend  to  restrain  the  State* 
porate,  as  not  unreasonably  to  injure  them  in  the  regulation  of  their  dvil  instilnllDn*, 
or  their  property.  And  if  the  busineaa  of  adopted  for  internal  goTemment,  and  thai 
Tailwaja  is  specially  dangeroui,  they  may  the  inatrument  they  have  given  us  it  not 
be  required  to  bear  the  expenae  of  erect-  to  be  ao  conatmed,"  See,  to  the  aame 
ing  BQch  safeguards  aa  will  render  it  or-  effect,  Buydam  v.  Moore,  S  Barb.  So6; 
dlnarilj  safe  to  otiiera,  aa  ia  often  re-  Waldron  c.  BensaeUer  and  Saratoga  R.  B. 
qaired  of  natuial  persona  under  such  Co.,  B  Barb.  390;  Galena  and  Chicago 
circumatances.  U.  R.  B.  Co.  e.  Loomia,  IS  BI.  646 ;  Fitch- 
"  There  would  be  no  end  of  tllnatra-  burg  R.  R.  v.  Grand  Jonction  R.  B.  Co., 
tions  upon  this  subject.  ...  It  may  be  1  Allen,  6S2;  Veazie  r.  Mayo,46  Me.  S60; 
extended  to  the  auperriaion  of  the  track,  Pelera  n.  Iron  Mountain  R.  B,  Co.,  23  Mo. 
tending  awltchei,  running  npon  the  time  107 ;  Grannahan  v.  Hannibal,  &c.  R.  B. 
of  other  trains,  running  a  road  with  a  Co.,  30  Mo,  546;  Indianapolis  and  Cincin- 
^gle  track,  using  Improper  rails,  not  na-  nati  R.  R.  Co.  v.  Kercheval,  18  Ind,  84 ; 
jng  proper  precaution  by  way  of  aafety-  Galena  and  Chicago  U.  B.  B.  Co.  v.  Ap- 
beams  in  case  of  the  breaking  of  axle-  pleby,  28111.233;  Blairn.  Milwaukee,  &c. 
tieet,  the  nnmber  of  brakemen  upon  a  B.  B.  Co.,  20  Wis.  254 ;  Stale  v.  Mathews, 
train  with  reference  to  the  number  of  44  Mo.  628  ;  Commiiaioners,  &c.  v.  Ho), 
eata,  emidoying  intemperate  or  incom-  yoke  Water  Power  Co.,  104  Mass.  446; 
petent  engineer*  and  terranta,  running  Bailroad  Co.  v.  Fuller,  IT  Wall.  560;  To- 
beyond  a  giren  rale  of  speed,  and  a  thou-  ledo,  &o.  B.  B.  Co.  d.  Deacon,  63  HI.  91 ; 
sand  similar  things,  most  of  which  bare  Amea  c.  Lake  Superior,  &c.  R.  B.  Co..  21 
been  tnade  the  tntiject  of  legUlaUoo  vt  Uinn.  Ml ;  N.  W.  Fartiliilng  Co.  v.  Hyde 
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[*  676]  Trbicti  liave  held  *  that  the  rights  insured  to  private  coi- 
porstions  bj  their  charters,  and  the  manner  of  their  exer- 
cise, are  subject  to  such  new  regulations  as  from  time  to  time  ma; 
be  made  by  the  State  with  a  view  to  the  pnblio  protection,  health, 
and  safety,  and  in  order  to  guard  properly  the  rights  of  other 
individuals  and  corporations.  Although  these  charters  are  to  be 
regarded  as  contracts,  and  the  rights  assured  by  them  are  invio- 
lable, it  does  not  follow  that  these  rights  are  at  once,  by  force  of 
the  charter-oontraot,  removed  from  the  sphere  of  State  regula- 
tion, and  that  the  charter  implies  an  undertakiag,  on  the  part  of 
the  State,  that  in  the  same  way  in  which  their  exercise 
[*  577]  is  *  permissible  at  first,  and  under  the  regulations  then 
existing,  and  those  only,  may  the  corporators  continue 
to  exercise  their  rights  while  the  artificial  existence  coDtinuea. 
The  obligation  of  the  contract  by  no  means  extends  so  far ;  but, 
on  the  contrary,  the  rights  and  privileges  which  come  into  exist- 
ence under  it  are  placed  upon  the  same  footing  with  other  legal 
rights  and  privileges  of  the  citizen,  and  subject  in  like  manner  to 
proper  rules  for  their  due  regulation,  protection,  and  enjoyment. 
The  hmit  to  the  exercise  of  the  police  power  in  these  cases  must 
be  this :  the  i-egulations  must  have  reference  to  the  comfort, 
safety,  or  welfare  of  society ;  they  most  not  be  in  conflict  with 
any  of  the  provisions  of  the  charter ;  and  they  must  not,  under 
pretence  of  r^ulatlon,  take  from  the  corporation  any  of  the 
essential  rights  and  privileges  which  the  charter  confers.  In 
short,  they  most  be  police  regulations  in  fact,  and  not  amend- 
ments of  tbe  charter  in  curtailment  of  the  corporate  franchise.^ 

P«rk,  70  IlL  634 ;  Stkte  r.  New  HaTen,  pMMQgwi  ii  conceroed,  the?  ixe  pt^lid 
Ac  Co.,  i8  Conn.  361.  juru  ;  lo  fu  m  ttiej  require  cftpiUl  and 
*  Wuhingtoii  Bridge  Co.  v.  State,  18  prodnce  TeTenae,  Umj  ue  prwali  jvit, 
Goan.SSi  Baile7v,Philadelphik,£c.R.  R.  Certain  dutie*  and  bardena  are  impoaed 
Co.,  4  Harr.  389  \  State  v.  Nojei,  47  He.  npon  Che  gTaoteei,  who  are  compeoiated 
1B9;  Pingry  t>.  Waihbum,  1  Aiken,  304;  therefor  bj  tlie  privilege  of  leT^ing  far- 
Miller  D.  N.  T.  and  Erie  R.  R.  Co.,  21  ringe  and  iiecarity  front  ipoUation  aming 
Barb.  61 S ;  People  v.  Jackion  and  Michi-  from  tlie  irrevocable  nature  of  tbe  giant, 
gaa  Plank  Boad  Co.,  9  Mich.  285,  307 ;  Tbe  State  maj  legulate  touching  them, 
Sloan  t>.  Pacific  B.  R.  Co., 61  Mo.  24 ;  At-  toraraa  tber  arepuUn'jiuv.  Thot.Uwi 
tomej-General  v.  Chicago,  &c.  R.  R.  Co.,  may  be  paaaed  to  paniah  neglect  or  mi*. 
Sfi  Wii.  426.  In  Benion  c.  Mayor,  Ac.  of  conduct  in  conducting  the  ferriea,  to  •»- 
New  York,  10  Barb.  22S,  846,  It  ii  Hid,  cure  the  uifetj  orpMieogen  fhim  danger 
tn  coniidering  a  terry  right  granted  to  a  and  impoiltioo,  &c.  But  the  State  fan- 
dtjr ;  "  Franchitet  of  thii  dcacription  are  not  take  awaj  the  ferriet  tbemaelvM,  nor 
partly  of  a  public  and  partly  of  a  private  deprive  the  city  of  their  legitimate  rcoti 
nature.    So  far  at  tbe  accommodation  of  and  proflti."    And  we  People  c.  Mayor, 
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The  maxim,  Ste  viere  too  vt  alienum  non  ladat,  is  that  vhich  lies 
at  the  foundation  of  the  power ;  and  to  whatever  enactment  affect- 
isg  the  management  and  business  of  private  corporations  it  can* 
not  fairly  be  applied,  the  power  itself  will  not  extend.  It  has 
accordingly  been  held  that  where  a  corporation  was  chartered 
with  the  right  to  take  toll  from  passengers  over  their  road,  a  sub* 
sequent  statute  authorizing  a  certain  class  of  persons  to  go  toll 
free  was  void.*  This  was  not  a  regulation  of  existing 
rights,  but  it  took  from  the  corporation  that  'which  [*678] 
they  before  possessed,  namely,  the  right  to  tolls,  and 
conferred  upon  individuals  that  which  before  they  had  not, 
namely,  the  privilege  to  pass  over  the  road  free  of  toll.  "  Pow- 
ers," it  is  said  in  another  case,  "  which  can  only  be  justifled  on 
this  specific  ground  [that  they  are  police  regulations],  and  which 
would  otherwise  be  clearly  prohibited  by  the  Constitution,  can 
be  such  only  as  are  so  clearly  necessary  to  the  safety,  comfort, 
and  well-being  of  society,  or  so  imperatively  required  by  the 
public  necessity,  as  to  lead  to  the  rational  and  satis&ctory  con- 
clusion that  the  framers  of  the  Constitution  could  not,  as  men  of 
ordinary  prudence  and  foresight,  hare  intended  to  prohibit  their 
exercise  in  the  particular  case,  notwithstanding  the  language  of 
the  prohibition  would  otherwise  include  it."'  And  it  was  there- 
fore held  that  an  act  subsequent  to  the  charter  of  a  plank-road 
company,  and  not  assented  to  by  the  corporators,  which  subjected 
them  to  a  total  forfeiture  of  their  franchiaes  for  that  which  by  the 
charter  was  cause  for  partial  forfeiture  only,  was  void  as  impairing 
the  obligation  of  contracts.'  And  even  a  provision  in  a  corporate 
charter,  empowering  the  legislature  to  alter,  modify,  or  repeal 
it  would  not  authorise  a  subsequent  act  which,  on  pretence  of 

Ac  of  Hew  Tort  82  lUrb.  108, 116 ;  Com-  power  to  KgnUte  them  till  that  period 

DMMiweBlth  V.  PennfjlTMia  Cmul  Co.,  M  hu  expired.     Sloui  v.  Padflc  R.  R.  Ca, 

F«Tni.  St  41 ;  HefMMn  v.  Weetem  R.  R.,  fll  Ho.  24 ;  ■.  o.  21  Am.  Rep.  307. 
IS  N.  T.  ».  1  Ibid.    And  lee  SUte  v.  Kafet,  47 

1  Pingiy  s.  Wuhbnni,  1  Aiken,  264.  Me.  1S9.    Compare  Camden,  Ac  R.  R, 

Of  eoane  the  ohBrter  rewTTed  no  right  Co.   v.  Briggi.  22    N.  J.  B2S;  «ad   also 

to  make  inch  an  amendment  Philadelphia,  Ac.  R.  R.  Co.  v.  Bowen,  4 

*  CArvtianey,  J.,  in  People  v.  Jackaon  HoasL   GOB,  in  which  an  act  regnlating 

and  Utchigan  Plank  Road  Co..  9  Hich.  freight*  and  fare*,  where  no  inch  power 

28^   307.     Compare    Commonwealth    b.  wm  reierred  in  the  charter,  waa  held 

PenD8;lTBnla  Canal  Cn..  M  Penn.  Bt  41.  roid.    A  rlew  nppoced   to  thli   is  Intl- 

Where  the  corporation  hy  It«  charter  hat  mated  by  Ri/ati,  Ch.  J„  in  Attomey-Oeo- 

tlK  right  to  fix  Ita  own  tolls  for  a  aped-  eni  P.  Chicago,  Ac.  R,  B.  Co.,  86  Wi*. 

■td  period,  the  I^ilatnre  ii  withoat  tbe  4S6. 
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amendment,  or  of  a  police  i^ulation,  would  have  the  effect  to 
appropriate  a  portion  of  the  corporate  property  to  the  public  use.* 
And  where  by  its  charter  the  corporation  was  empowered  to  con- 
struct over  a  river  a  certain  bridge,  whioh  must  necessarily  con- 
stitute an  obstruction  to  the  navigation  of  tiie  river,  a  sabseqaent 
amendment  making  the  corporatioa  liable  for  snch  obstruction 
was  held  void,  as  in  effect  depriving  the  corporation  of  the  very 
right  which  the  charter  assured  to  it.'  So  where  the  charter  re- 
served to  the  legislature  the  r^bt  of  modification  after  the  corpo- 
rators had  been  reimbursed  their  expenses  in  coDstruct- 
[*579]  ing  the  bridge,  with  twelve  per  cent  interest  thereon,  *an 
amendment  before  such  reimbursement,  requiring  the 
construction  of  a  fifty-foot  draw  for  the  passage  of  vessels,  in 
place  of  one  of  thirty-two  feet,  was  held  unconstitutional  and 
void.^  So  it  has  been  held  that  a  power  to  a  municipal  corpora- 
tion to  regulate  the  speed  of  railway  carriages  would  not  author- 
ize such  regulation,  except  in  the  streets  and  public  grounds  of 
the  city  ;  such  being  the  fair  construction  of  the  power,  and  the 
necessity  for  this  police  regulation  not  extending  further.*  But 
there  are  deciaions  on  this  point  which  are  the  other  way.' 

1  Detroit  D.  Fhnk  Road  Co.,  43  lOch.  Chicago,  &c  R.  R.  Co.  v.  Iowa,  M  U.  S. 
140.  It  bu  been  held  that  Ibe  re«er-  Bep.  15G;  Plek  v.  Chicago,  Ik.  R.  R.  Co., 
ration  of  a  right  to  ameDd  or  appeal  8  Bin.  177.  See  a  like  mle  applied  to  a 
would  not  jnrtifj'  an  act  requiring  a  rail-  ftrry  company  in  Parker  c.  Metropolitan 
road  company  to  cause  a  proposed  new  B.  R.  Co.,  109  Maas.  506.  A  requirement 
■treet  or  liighway  to  be  taken  acron  that  ratei  of  fare  and  freight  ahall  be  an- 
their  track,  aod  to  cause  the  Deceuary  noally  fixed  and  pabliElwd  ia  It^timata 
emliankDienti,  excaTations,  and  other  as  an  eierciie  of  the  police  power-  Sail- 
work  to  be  done  far  that  purpose  at  tbeh-  road  Co.  v.  Fuiler,  17  Wall.  660.  It  ia 
own  ezpeiue ;  thui  not  only  appropriat-  no  tmpairaiMit  of  Ibe  obUgation  of  tlM 
ing  a  part  of  t)ieir  property  to  another  charter  of  a  railroad  company  to  paaa 
public  use,  hut  compelling  them  to  fit  it  laws  to  prevent  extortion  and  nnjnst  dl*. 
for  Buch  use.  Miller  v.  N.  T.  and  Erie  crimlDaUcn.  Dlinoii  Cent.  R.  R.  Co.  *. 
R.  It.  Co.,  21  Barb.  618.  This,  howeTer,  People,  S5  IIL  813 ;  s.  c.  1  Am.  A  Eng. 
can  scarcely  be  a  more  seyere  eieraise  of  R.  B.  Cas.  18a  That  the  lasniiig  and 
the  power  than  ia  the  amendment  to  the  taking  np  of  tickets  and  coupon*  of  tk*- 
charter  of  a  railroad  corporation  which  eis  hy  common  carriers  may  be  regnUted 
limila  the  rates  of  fare  and  freight  wliich  hy  mtute.  see  Fry  e.  BUte.eslnd-CW. 
may  be  chained ;  for  the  exercise  of  thia  *  Bailey  r.  PhUadelphla,  ftc  R.  R.  Co., 
might  be  carried  to  nn  extent  which  4  Harr;  380.  Compare  Commonwealths, 
would  annihilate  the  whole  xalne  of  rail-  Penn.  Canal  Co..  68  Penn.  St  41 ;  ».  c  6 
TO»d  prnperiy.     The  power,  however,  l»  Am.  Rep.  826. 

very  flilly  sustained,  where  the  ri([ht  to  »  Washington  Bridge  Co.  v.  State,  18 

amend  is  reserved  In  the  charter.    Attor-  Conn  68. 

tiey-Genernl  r.  Chicnao,  &c.  B.  B.  Co .  35  *  Rlaie  r.  Jereey  City,  »  N,  J.  ITO. 

Wis.  425 ;  Blake  u.  Winona,  ftc.  R.  R.  '  In  Baflhio  and  Klagant  FaBa  R.  B. 

Co.,  10  Minn.  418;  ■.  0. 18  Am.  Bep.  846;  Co.  r.  BoJblo,  &  HUl,  S0»,  It  wu  bdd 


by  Google 


OH.  Xn.]         THE  POLICB  FOWKB  Or  THE  STATES.  715 

Oq  the  other  hand,  the  right  to  require  existing  ruh^iad  cot^ 
poratious  to  fence  their  track,  and  to  make  them  liable  for  all 
beasts  killed  by  going  upon  it,  has  been  sustained  on  two  grounds: 
first,  as  regarding  the  division  fence  between  adjoining  proprie- 
tors, and  in  that  view  being  but  a  reasonable  provision  for  the 

protection  of  domestic  animals ;  and  second,  and  chiefiy,  as  essen- 
tial to  the  protection  of  persons  being  transported  in  the  railway 
carriages.'     Having  this  doable  purpose  in  view,  the  owner  of 

thftt  R  (Utntory  power  in  a  dtj  to  regn-  ron,  11  Mimi,  516;  Bradley  o.  BnSalo, 

bl«  the  ranning  of  cvf  withiu  the  carpo-  Ac  B.  B.  Co.,  84  K.  T.  429 ;  Sawyer  d. 

nlelimiU  would  JojtffyuiordliMiice  en-  Vermoot,  &c.  R.  B.  Ca,  106  Him.  196; 

Uivlr  prohibiting  tha  lue  of  ateain  Ibr  FeMUjlvanlK    B.    B.   Co.  v.  BlblM,   66 

propelling  nn  throogh  any  part  of  the  Penn.  St,  IM;  >.  o.  6  Am.   Bep.  890; 

dtj.    And  ne  Qreat  Western  B.  R.  Co.  Eaiuu  Pacific  R.  R.  Co.  d.  Hower,  16 

v.  Decator,  83  Di.  381 ;  BranHui  r.  PhU-  Kan.  673 ;  Wilder  k.  Ualne  Centnl  R.  R. 

■delphia,  47  Fecn.  St.  829;  Whitton  v.  Co.,e5He.332;Blewetti'. Wjandotte.&o. 

FraokUn,  34    Ind.  B93.    Affirming    the  R.  B.  Co.  72  Mo.  &8».     A*  to  the  degree 

general  right  to  permit  tlie  mnnicipalltiea  at  ore  required  of  railroad  comptnlw  la 

to  rcgataie  the  tpeed  of  traioi,  tee  Chi-  keeping  up  their  fencei,  compare  An^ 

eago,  Ac.  R.  B.  Co.  v.  Haggert;,  67  IlL  del  n.  Chicago,  &c.   R.  R.  Co.,  26  Wia. 

113;  PennijlTania  R  R.  Co.  c.  Lewi*,  79  146;  Lemmon  v.  Chicago,  &c  B.  R.  Co., 

Fenn.  St  33 ;  Haai  r.  Chicago,  4c.  R  R.  82  Iowa.  161 ;  Chicago,  &c.  B.  R.  Co.  v. 

Co.,  41  Wii.  44.    That  the   leglslatore  Barrie,  66  III.  226,  and  caiei  dted  therein, 

tnaj  compel  railroad  companiea  to  carrj  It  U  competent  to  make  the  company 

fanpartially  (or  all,  lee  Chicago,  Ac  R.  R.  liable  for  doable  the  ralue  of  ttock  killed 

Co.  B.  People,  67  III.  11 ;  Cincinnati,  Ac.  in  ctKiteqnence  of  the  neglect  to  fence. 

B.  R.  Ca  D.  Coob  (Obio),  6  Am.  A  Eng.  Bameltv.  Railroad  Co.,  68  Mo.  56;  s.  o. 

R.  R.  Cat.  317.    But  if  the  carriage  ii  of  HO  Am.  Rep.  773 ;  Spealman  n.  Railroad 

pertcnia  from  State  In  Bute,  Ibe  Slate  Co.,  71   Ho.  484;  Tredway  v.  Railroad 

baa  no  inch  control    Hall  c.  De  Cnir,  Co.,  43  Iowa,  627;  Little  Rock,  Ac.  R.  B. 

96  0.  8.  Bep.  486.    See  Carton  r.  lUinoit  Co.  d.  Payne,  SS  Ark.  818;  b.  c.  84  Am. 

CcDt.  R.  R.  Co.  (Iowa),  13  N.  W.  Bep.  Rep.  56;  Cairo,  4c.  R.  R  Co.  e.  People, 

67;  i.  0.6  Am.*  Eng.  R.  R.  Ca».  805.  93  HI.  97;  a.  o.  84  Am.  Rep.  112.     Cm- 

I  Thorpe  n,  Bnthuid  and  Burliogton  tra,  Alchiion,  Ac.  R.  R  Co,  p.  Baty,  6 

E.  B.  Co.,  27  Vl  140 ;  New  Albwiy  and  Net.  87 ;  «.  o.  28  Am.  Rep.  886.    A  itat- 

Salem  B.  R.  Co.  o.  Tiltoo,  12   Ind.  8;  ate  making  railrwid  companies  liable  (or 

Same   ».  Maiden,  12  Ind.  10;   Same  u.  Injnrie*  by  Are  communicated  by  their 

HcNamara,  11  Ind.  643;  Ohki  and  Hi»  locomotiTo  engines  was  soslained  a*  to 

daiippi  R.  R.  Co.  v.  McClelland,  26  HI.  eompaniei  pi»Tioa«ly  in  existence,  in  Ly- 

140;  Madison  and  Indianapolis  R.  R.  Co.  man  v.  Boston  and  Worcester  R.  R.  Co., 

».  Wbiteneck,  8  Ind.  217 ;  Indianapolis  4  Cush.  288 ;  Rodeuiacher  v.  Milwaukee, 

and  ClDcinnall  R.  R.  Co.  v.  Townsend,  10  Ac,  R.  R.  Co.,  41  Iowa,  297 ;  s.  c,  20  Am. 

Ind.  3S;  Same  v.  KarcheraL  16  Ind,  84;  Rep.  692;  Gorman  v,  FaciBc  Railroad,  2B 

Corwln  V.  V.  T,  and  Erie  R.  R.  Ca,  18  Mo.  441.     Bat  it  is  not  competent  to 

K.  T.  42 ;  Horn  e.  Atlantic  and  Bt.  I*w-  make  railroad  companies  liable  for  injti- 

KBce  R.  R  Co.,  36  N.  H.  IflB,  and  86  ries  for  which  they  are  in  no  way  respon- 

N.  H-  440;  Fawcett  v.  York  and  North  rible.    It  U  therefore  held   that  an  aet 

lUdland  R.  Co.,  16  Jar.   I7S ;  Smith  c.  imposing  upon  railroad   eompaniei  the 

EaatemR  R.  Ca,8£N.H.  S5a;  BalUey  expense  of  coroners' inqnesls,  bnrial,  Ac, 

t.  N.  T.  and  N.  H.  B.  H.  Co.,  27  Conn,  of  perwns  who  may  die  on  its  can,  or  be 

479;  Jones  v.  Galena,  Ac.  B.  R.  Co.,  16  kiUed  by  collision.  Ac,  Is  Inralid  as  ap- 

Iow»,6j  Wii>ona,4aR.B.Car.Wald-  pUad  to  cues  wbei«  the  company  is  not 
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beasts  killed  or  injured  may  mainttun  an  action  for  the  damage 
Buffered,  notrntlistandiBg  lie  may  not  himself  be  free  from  negU- 
geo<».^  But  it  vould,  perhaps,  require  an  express  legislative 
declaration  that  the  corporation  should  be  liable  for  the 
[*  580]  beasts  thus  destroyed  to  *  create  so  great  an  innovation 
in  the  common  law.  The  general  rule,  where  a  corpo- 
ration has  failed  to  obey  the  police  regulations  estabUshed  for  its 
government,  would  not  make  the  corporation  liable  to  the  party 
injured,  if  his  own  negligence  contributed  with  that  of  the  corpo- 
ration in  producing  the  injury.' 

The  State  may  also  regulate  the  grade  of  railways,  and  pre- 
scribe how,  and  upon  what  grade,  railway  tracks  shall  cross  each 
other:  and  it  may  apportion  the  expense  of  making  the  neces- 
sary crossings  between  the  corporations  owning  the  roads.*  And 
it  may  establish  regulations  requiring  existing  railways  to  ring 
the  bell  or  blow  the  whistle  of  their  engines  immediately  before 
passing  highways  at  grade,  or  other  places  where  their  approach 

In  bnlL    Ohio,  Ac.  R.  B.  Co.  v.  htekej,  cinnkti  S.  B.  Co.  e.  KercheTal,  18  Ind. 

7S  111.  66.    Tluit  It  i(   u  competent  to  84,  It  wu  held  that  &  danw  in  the  dur- 

lemen  the  common-law  liabiUtie*  of  rail-  ter  of  a  railroad  corporation  which  d«- 

road  conipaniM  aa  to  Increaae  Ihem,  lee  cisred  that  when  the  corporston  ihonld 

Kirby  e.  Penniylvania  B.  B.  Co.,  76  Penn.  hare  procured  a  right  of  way  ■«  therain 

St  606.    And  >ee  Caniden  and  Amboj  prorided,  the?  ihoold  be  Mued  In  Ie«- 

R.  R.  Co.  V.  Briggt,  22  N.  J.  ^8 ;  Trice  simple  of  the  right  to  the  land,  and  ihoold 

t>.  Hannibal,  Ac.  B.  B.  Co.,  49  Ho.  488.  have  the  aole  om  and  occnpation  of  tb* 

I  Corwin  r.  N.  Y.  and  Erie  B.  B.  Co.,  lanie,  and  no  penon,  body  corponts  tx 

13  N.  T.  42 :  Tndianapolii  and  Cincinnati  politic,  ahonld  in  any  way  interfere  there- 

B.  B.  Co.  0.  Towniend,  10  Ind.  88;  Jef-  with,  ncleat,  diiturb,  or  iignre  any  of  the 

feraonirilte,  Ac.  B.  R.  Co.  c.  Nlcholt,  80  right*  and   priTilegei   thereby  granted, 

Ind.  821 ;    Same  v.   Parkhnnt,  84  Ind.  ftc,  would  not  take  from  the  Bute  the 

601;    Suydam  e.  Moore.  8    Barb.   868;  power  to  eitabliib  a   police  r^nlalloD 

Fawcett  d.  Tork  and  North  Midhuid  R  making  the  corpoialion  liable  for  cattle 

Co.,  IS  Jar.  ITS;  Waldion  c.  Beniielaer  killed  by  their  cart, 
and  Schenectady  B,  B.  Co.,  8  Barb.  800;         •  Pitchbnrg  B,  B.  Co.  o.  Grand  Jooo- 

Hon)  D.  AilanUc  and  Bl.  Lewrence  B.  R.  tlon  R  R.  Co.,  1  Allen,  662,  and  4  Allen, 

Co.,  S6  N,  H.  189;  O'Bannon  d.  Lonia-  198;  Pitubn^h,  &c  R  B.  Co.  o.  8.  W. 

Tille,  JU:.  R.  fi.  Co.,  8  Bnih,  848;  Ulinoti  Penn.  B.  B.  Co..  77  Penn.  St.  178.     The 

Cent.  R.  R.  Co.  P.  Anidd,  47  HI.  173;  legislature  may   regnlale    the    speed  at 

Hinraan  v.  Chicago,  Ac.  R.  R.  Co,  28  highway  and  other  croasing*.    Bockford, 

Iowa.  491.  fa.  B.  B.   Co.  ».    Hillnwr,  72  HI.  286. 

*  Jackaon  t>.  RnUand  and  Barlington  "While  the  ft»nchiie  of  a  railroad  com- 

B.  B.  Co.,  26  Vt  160.     And  lee  Ifarth  v,  pany  llcensea  generally  nnlimlted  speed, 

N.  T.  and  Erie  R  R  Co.,  14  Barb.  864 ;  power  it  teserred  to  the  legislwore  to 

Joliet  and  N.  I  B.  B.  Co.  f.  Jones,  20  III.  regulate  the  exerciw  of  the  franchise  fcr 

221 :  Tonawsnda  R  B.  Co  t>.  Monger,  6  public  aecnrity."    Bftn,  Ch.  J.,  in  Bora 

Denla,  266.  and  4  N.  T.  849 ;  Price  o.  e.  Chicago,  ic.  R  R-  Ca,  88  Wia.  4B8. 

New  Jeraey  R.   R  Co..  31   N.  J.  220;  The regnlation  is  ittfaeor^  vitte.     Baa* 

I>rake  e.  Philadelphia,  Ac.  R  R.  Co.,  61  v.  Chicago,  &c  R  B.  Co.,  41  WU.  44. 
Faun.  8l  840.    In  lodianapoUi  and  Cia- 
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might  be  dangeions  to  travel,'  or  to  station  flagmen  at  Buch  or  any 
other  dangerous  places.^  And  it  has  even  been  intimated  that  it 
might  be  competent  for  the  State  to  make  railway  corporations 
liable  aa  insareTs  for  the  safety  of  all  peraons  carried  b;  them,  in 
the  same  manner  that  they  are  by  law  liable  as  carriers  of  goods ; 
though  this  would  seem  to  be  pushing  the  police  power  to 
aa  •extreme.'  But  those  statutes  which  have  recently  [•  681] 
become  common,  and  which  give  an  action  to  the  repre- 
sentatives of  persons  killed  by  the  wrongful  act,  neglect,  or  deliiult 
of  another,  may  unquestionably  be  made  applicable  to  corpora- 
tions ptevionaly  chartered,  and  may  be  sustained  as  only  giving  a 

1  "  The  le^latare  bu  tbe  power,  by  *  Thorpe  v.  Rutluid  and  BurlingtOD 

genenl  Uwi,  from  tin»  to  time,  u  tbe  R.  R.  Co.,  27  Tt.  140.    Currier)  of  gaoit 

pnbUc  eiigencie*  ma/  require,  to  regn-  are  liatile  u  iniurert,  riotwitbttuidlng 

late  corporatJon*  In  tbeir  fraDcbieee,  ao  ai  tbej  may  bars  been  guiltleu  o(  negli- 

to  provide  for  the  public  tatety.    Tbe  gence,  became  lauh  ii  their  L-oDEracttrith 

provisioD   In  qneitlon   U  a  mere  police  tbe  ehlpper  when  they  tecei*e  hu  goodi 

regalatloD,  eoftcted  for  Jbe  protection  and  for  transportation ;  bat  carrien  of  per> 

tttely  ot  the  public,  and  in  no  manner  loni  aMoine  no  »uch  obligationi  at  tbe 

interrere*  vilb  or    impain   tbe  power*  common  law;  and  wbere  a  companjr  of 

conferred  on  tbe  defbodanti  In  their  act  indlTidoak  recelTe  fh>m  tbe  Slate  a  cliai- 

ot  incorporaban."    Galena  and  Chicago  ter  which   make*  them  carrien  of  per- 

tJ,  R.  B.  Co.  r.  Loomii,  13  III.  548.    And  toia,  and  chargeable  ai  aach  for  their  own 

■ee   StnjTeaant  e.  Mayor,  Ac   of  New  de&nlt  or  negligence  raily,  it  may  weU  be 

York,  7  Cow.  688;  Benaon  v.  Mayor,  &c.  doubted  if  it  be  competent  for  the  legia- 

(rf  New  Tork,  10  Barb.  22S;  Bulkley  b.  lature  atterwatdi  to  inipoie  upon  their 

N.  T.  and  N.  H.  R.  R.  Co..  27  Conn.  466 ;  contract!  new  bardeni,  and  make  them 

Veaate  v,  Hayo,  46  Ue.  660 ;  e.  a.  49  Me.  rcipond  in  damagee   where    tbey   have 

166 ;  Galena  and  Chicago  U.  R.  R.  Co.  e.  been  guilty  of  no  default   la  other  worda. 

Dill,  22  Dl.  264 ;  Same  d.  Appleby,  S8  111.  whether  that  could  be  a  proper  police 

S8S ;  Ohio  and  Miiiiiiippi  &.  R.  Co.  v,  regulation  which  did  not  assume  to  regn- 

HcClelland,  36  111.  140;  Clark'i  Adm'r  v.  late  the  boilneu  of  the  carrier  with  a 

Hannibal  and  St.  Jo.  R.  R.  Co.,  36  Mo.  view  to  the  jntt  protection  of  the  rights 

203;  Chicago,aG.  R.R.CO.  LlViplettiSS  and  intereaU  of  othen,  but  which  Im- 

HI.  482;  Commonwealth  n.  Eaateni  R.  R.  poaed  a  new  obligation,  for  tbe  benefit 

Co.,  108  Han.  254 ;  a.  o.  4  Am.  Rep.  666.  of  other*,  upon  •  party  guilty  of  no  ne- 

■  Toledo,  Ac  R.  R.  Co.  v.  Jackaon-  gleet  of  duty.  But  perbape  anch  a  reffa- 
viUe,  67  HL  87.  In  many  Statei  now  latlon  would  not  go  farther  than  that  in 
there  are  railroad  commiationera  ap-  Stanley  d.  Stanley,  26  Me.  191,  where  it 
pointed  by  law,  with  certain  powen  of  waa  held  competent  for  the  legialaCnre  to 
•nperrltion,  ntore  or  lea*  extenaire.  Re-  pan  an  act  making  the  alockbolden  ot 
■pecting  tiieae  it  haa  been  aaid  in  Maine  :  exittlog  benka  liable  for  all  corporate 
"  Our  whole  lyttem  of  legialatire  auper-  debts  thereafter  created ;  or  in  Peter*  d. 
Tiaion  through  the  railroad  oommiiaion-  Iron  Mountain  B.  B.  Co.,  23  Mo.  107,  and 
en  acting  a*  a  Stale  ptJice  orer  railroads  Grannahan  v.  Hannibal,  Ac.  R.  R.  Co.,  30 
it  foonded  upon  the  theory  that  the  pub-  Ho.  646,  where  an  act  was  anttained 
tic  dntie*  devolved  npon  railroad  corpora-  which  made  compsnie*  previoDsly  char- 
tions  by  their  charter  are  ministerial,  and  tered  liable  for  the  debta  of  contractors 
therefore  liable  to  be  Ihna  enforced."  Rail-  to  the  workmen  wbom  they  bad  em- 
road  Commissioner*  v.  PortUnd,  Ac.  R.  B.  ployed. 
Ci)..6SMe.S69;  i.  o.  18  Am.  Rep.  206. 
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remedy  for  a  ▼rong  for  which  the  common  law  hod  failed  to 
make  provision.'  And  it  cannot  be  doubted  that  there  is  ample 
power  in  the  legislative  department  of  the  State  to  adopt  all 
neoeBsary  legielation  for  the  purpose  of  enforcing  the  ohligatiODs 
of  railway  companies  as  carriers  of  persons  and  goods  to  accom-  . 
modate  the  public  impartially,  and  to  make  every  reasonable  pro- 
viuon  for  carrying  with  sefoty  and  expedition.' 

Mestraint*  on  Sale  ^  JJquort.  Those  statutes  which  reflate 
or  altogether  prohibit  the  sale  of  intoxicating  drinks  as  a  bever^ 
^e  have  also  been,  by  some  persons,  supposed  to  conflict  witii 
the  federal  Constitution.  Such  of  them,  however,  as  assume  to 
regulate  merely,  and  to  prohibit  sales  by  other  persons  than  those 
who  are  licensed  by  the  public  authorities,  have  not  suggested 
any  serious  qaestion  of  constitutional  power.  They  are  bat  the 
ordinary  police  regulations,  such  as  the  State  may  make  in  re- 
spect to  all  classes  of  trade  at  employment.*  But  those  which 
undertake  altogether  to  prohibit  the  mann&ctore  and  sale  of 
intoxicating  drinks  as  a  heven^e  have  been  assailed  as  violat 
ing  express  provisions  of  the  national  Constitution,  and 
[*  682]  also  as  'subversive  of  fundamental  rights,  and  there- 
fore not  within  the  grant  of  legislative  power. 

That  legislation  of  this  character  was  void,  so  far  as  it  affected 
imported  liquors,  or  such  as  might  be  introduced  &om  one  State 
into  another,  because  in  conflict  with  the  power  of  Coi^fress  over 

>  SoDthweftem  R.  R.  Co.  «.  Puilk,  21  Btblet,  00  Pean.  BL  lU ;  i.  o.  G  Am.  Rep. 

Gl  866 ;  Coma  Rirer  Bteuuboat  Co.  v.  S60.    And  we  otber  cue*  dted,  laU,  pp. 

Bttrclaj,  30  Alk.  120.    la  BiMton,  Con-  •  679-"  679,  noMt. 

uoni,  and  Montre&l  R.  R.  v.  Bute,  82  •  Bode  p.  SUU,  7  QUI,  826 ;  Bancroe 
N.  H.  21G,  •  lUtnte  nuking  railroad  cin^  v.  Damai,  21  Vt  456;  ThomMMO  ». 
poratioiii  liable  to  iDdictmeat  and  floe.  In  SMte,  15Ind.  410;  IJoeiiMCaae(,&Haw. 
case  of  the  loM  of  life  by  the  negligence  fiOl ;  Metropolilai]  Board  of  Ezcbe  v. 
or  careleuneu  of  the  proprleton  or  their  Barrie,  84  N.  Y.  667 ;  Goddard  v.  Jack- 
terTant*,  wa*  adjudged  conititulional,  at  icaTlUe,  16  ULSBB;  Kettering *.  Jackson- 
applicable  to  corporatiotu  preTloiulj  in  ville, GOBI.  SB;  Btalev.  AUmond, 3Hon*t 
exi*(«nce.  612.    That  luch  laws  ma;  be  applied  to 

*  On  thit  luliject  in  general,  tee  Bedf.  corporationi    chartered    to  manu&ctnre 

on  Railw.  c.  32,  eec.  2;  IiouiiviUe,  Ac  llqtior*,  m  well  at  to  othera,  lee  Cumnton- 

R.  R  Co.  D.  Burke,  6  Cold.   16  ;   New  wealth  v.  Intoxicating  Liquors,  116  Haea. 

Albany  and  Salem  B.  R.  Co.  v.  Tilton,  19  163 ;  Beer  Company  t>.  Haasachasetu,  07 

lod.  a :  Buckley  v.  N.  T.  &  N.  H.  R.  R.  U.  8.  26.    That,  wbeo  the  prahibitioit  ii 

Co.,  27  Conn.  479;    Ohio  &  Hiuiulppi  total,  even  a  dmggiit  c&anot  *til  aa  medl- 

R.   R.  Co.  D.    McClelland,  2S  111.    140;  cine  m  a  ph/iiman'i   prescription,  see 

Br^ey  e.  BnfCalo,  ba.  R.  R.  Co..  34  N.  T.  Woods  v.  SCkte,  36  Ark.  SB ;  •.  o.  88  Abl 

427 ;  Boston,  C.  A  M.  R.  R,  Co.  v.  State,  Rep.  22. 
82  N.  H.  216 ;  Fennsylf ania  B.  K.  Co.  ■>. 
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commerce,  was  stroDgly  urged  in  tlie  License  Cases  before  tbe 
Supreme  Coart  of  the  United  States  ;  but  tbat  view  did  not  obtain 
the  assent  of  the  court.  Opinions  were  expieaaed  by  a  majority 
of  the  court  that  the  introduction  of  imported  liquors  into  a 
State,  and  their  sale  in  the  original  packages  as  imported,  could 
not  be  forbidden,  because  to  do  so  would  be  to  forbid  what  Con- 
gress, in  its  regulation  of  commerce,  and  in  the  levy  of  imposts, 
hod  permitted ;  ^  but  it  was  conceded  by  all,  that  when  the  origi- 
lial  package  was  broken  up  for  use  or  for  retail  by  the  importer, 
sod  also  when  the  oommodity  had  passed  from  his  hands  into  the 
bands  of  a  purchaser,  it  ceased  to  be  under  Congressional  protec- 
tion as  an  import,  or  a  part  of  foreign  commerce,  and  became 
subject  to  the  laws  of  the  State,  and  might  be  taxed  for  State 
purposes,  and  the  sale  r^ulated  by  the  State  like  any  other 
property.'  It  was  also  decided,  in  these  cases,  that  the  power  of 
Congress  to  regulate  commerce  between  the  States  did  not  ex- 
elude  regulations  by  the  States,  except  so  far  as  they  might  come 
in  conflict  with  those  established  by  Congress ;  and  that,  conse- 
quently, as  Congress  had  not  andertaken  to  regulate  commerce 
in  liquors  between  the  States,  a  law  of  New  Hampshire  could 
not  be  held  void  which  punished  the  sale,  in  that  State,  of  gin 
purchased  in  Boston  and  sold  in  New  Hampshire,  notwithstand- 
ing the  sale  was  in  the  cask  in  which  it  was  imported,  bat  by  one 
not  licensed  by  the  selectmen.' 

It  would  seem,  from  the  views  expressed  by  the  several  mem- 
bers  of  the  court  in  these  cases,  that  the  State  laws  known  as 
Prohibitoiy  Liquor  Laws,  the  purpose  of  which  is  to  pre- 
Teutaltogether'themanu&ctureandsaleof  intoxicating   [*  583] 
drinks  as  a  bever^e,  so  far  as  legislation  can  accomplish 

■  Tantf,  Ch.  J.,  G  How.  GM,  674 ;  Me-         *  Bee  alio  Bode  t>.  Sute,  7  Qill,  82B ; 

Lean,  3.,  6  Ban.  6S9;  C«tnm,3.,  GEow.  Jonei  v.   People,   U  III.   IH;   St&le  r; 

60a     And  Me  Brown   i>.  MujUnd,   18  Wheeler,  26  Conn.  290;  Santo  c  State,  S 

Wbe«t  419;  LicenwTax  Cuei,  G  Wall.  Iowa,  ISG,  209;  Commonwealth  d.  Clapp, 

482 ;  Cook  n.  FennsylTania,  07  U.  8.  G66 ;  6  Qnj.  B7 ;  Hetropolltan  Boatd  v.  Barrie, 

Tieraan  b.  Rinker,  103  D.  B.  128 ;  Lin-  34  N.  Y.  667  ;  Beer  Company  v.  MaiM> 

coin  V.  Smith,  27  Vt  B28,  836;  Bradford  chnKtU,  Q7  U.  S.  26.    Id  Iowa  it  ii  held 

*.  Steveni,  10  Graj,  87S;  State  v<  Bobin-  competent  to  ezuept  ft-om  the  general 

•on,  49  Me.  38Gl  prohibition  of  the  i^e  of  winei  alt  thoie 

*  UmiH   J-,   held   that  the   right  to  made   from  frnlc  grown    in  the    State. 

Rfulate   waa  not  excluded,  even   while  State  u.Stiickera,  12  N.W.  Rep.  488.  Bnt 

Um  package!  remained  in  the  hand*  of  thlt  aeem*  not  in  harmony  with  Tieman 

the  ImpoHer  unbrokeo  (p.  612).    See  alao  *.  Blnker,  102  U.  S.  123. 
dw  riein  of  Grtcr,  J.  {p.  f»l). 
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that  object,  cannot  be  held  void  as  in  conflict  with  the  power  of 
Cougreaa  to  regnlate  commerce,  and  to  levy  imposts  and  datjes. 
And  in  several  caaeB  it  has  been  held  that  the  fact  that  such  lam 
may  tend  to  prevent  or  may  abeolately  preclude  the  fulfilment  of 
contracts  previously  made  is  no  objection  to  (heir  validity.'  Any 
change  in  the  police  laws,  or  indeed  in  any  other  laws,  might  have 
a  like  consequence. 

The  same  laws  have  also  been  sustained,  when  the  question  of 
conflict  with  State  constitutions,  or  with  general  fundamental 
principles,  has  been  raised.  They  are  looked  upon  as  police 
r^ulations  established  by  the  legislature  for  the  prevention  of 
intemperance,  pauperism,  and  crime,  and  for  the  abatement  of 
nuisances.*  It  has  also  been  held  competent  to  declare  the  liquor 
kept  for  sale  a  nuisance,  and  to  provide  legal  process  for  its  con- 
demnation and  destruction,  and  to  seize  and  condemn  the  build- 
ing occupied  as  a  dram-shop  on  the  same  ground.'  And  it  is 
only  where,  in  framing  such  legislation,  care  has  not  been  taken 
to  observe  those  principles  of  protection  which  surround  the  per- 
sons and  dwellings  of  individuals,  securing  them  against  unrea- 
sonable searches  and  seizures,  and  giving  them  a  right  to  trial 
before  condemnation,  that  the  courts  have  felt  at  liberty  to  declare 

1  Feoples.  Hawle7,3Micb.830;  Rej-  applied,    notwitluUDdiiiK    the    contnet 

noldi  V.  Gemry,  26  Conn.  179.     ConfracU  wu  valid  where  made.    ThegenenJ  mb 

cannot  hamper  or  impede  the  State  power  i>,  howoTer,  that  if  the  contract  ii  valid 

□f  police.    Beer  Company  v.  Haaaaclna-  where  made,  It  ii  valid  every  where.    See 

MtU,  97  D.  8.  26.  Sortwdt  t.  Hughe*,  1  CDrtii,  244 ;  Adant 

■  Commonwealth  ».  Kendall,  12  Cub.  v.  Conlliard,  103  Maai.  167 ;  HiU  r.  Spear, 

414;  Commonwealth   b.  Clapp,  G  Gray,  60  N.  H.  268;   Kling  b.  Friea,  S3  Uich. 

97  i  Cnmroonwealth  r.  Howe,  13  Oraj,  20 ;  S76 ;  Roethke  r.  Philip  Beat  Brewing  Co., 

Santo  K.  Sute,  2  Iowa.  aCS:  Oor  Hoiue  S3  Mich.  840;    Webber  t.  Donnelly,  31 

V.  State,  4  Greene  (Iowa),  172 ;  ZDmhoff  Hich.  469. 

V.  State,  4  Greene  (Iowa),  626 ;  Sute  n.  ■  American  Fur  Co.  d.  TJoIled  Statci, 
Dooeliey,  8  Iowa,  896 ;  Slate  v.  Wheeler,  8  Pet.  S6B :  Oar  Home  g.  SUIe,  4  Greene 
26  Conn.  290;  Reynolda  v.  Geary,  20  (Iowa),  172;  Uncoln  e.  Smith,  87  Vt. 
Conn.  179;  OvUUd.  Pond,  SB  Grain.  479;  828;  Sute  v.  Wheeler,  26  Conn.  290; 
People  V.  Hawley,  S  Mich.  880;  Peoirie  Oviatt  v.  Pond,  29  Conn.  479;  State  >. 
V.  Gallagher,  4  Hich.  244 ;  Jone*  n.  Feo-  Roblneon,  33  Hafne,  H8;  Liceme  Caiea, 
pie,  14  111  196 ;  Sute  v.  Preeoott,  27  Vt.  G  How.  604 ;  Slate  r.  Barreli  of  Liqnor, 
194;  Lincoln  v.  Smith,  2T  Tt  828;  Gtll  47  S.  H.  860;  Commonwealth  v.  Intori- 
r.  Parker,  SI  Vt.  610.  Compare  Beebe  b.  eating  Liqoora,  107  Uaa*.  896.  A  atattita 
Slate,  0  Ind.  601 ;  Meabmeler  r.  State,  11  providing  for  the  appointment  of  guar- 
Ind.  484 ;  Wynehamer  0.  People.  IS  N.  T.  dlani  for  dmnkanb  i«  competent  under 
S76.  In  Iteynoldi  d.  Oeary,  26  Conn.  179,  the  police  power,  and  It*  npmtion  would 
the  State  law  forbidding  tnit*  fbr  the  not  be  an  anlawfbt  deprivation  of  prop- 
price  of  liqDon  lold  ont  of  the  State,  to  erty.  Devln  v.  Scott,  84  lad.  67. 
evade  tba  State  law,  wa*  (oitaioed  and 
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that  it  exceeded  the  proper  prortnce  of  police  regalRtion.*  Per* 
hapB  there  is  no  iustance  in  which  the  power  of  the  legislature  to 
make  such  regulations  as  may  destroy  the  value  of  property,  with- 
out compensation  to  the  owner,  appears  is  a  more  strikiiig  light 
than  in  the  case  of  these  statutes.  The  trade  in  alco- 
hoUo  drinks  being  lawful,  and  the  *  coital  employed  in  [*  684] 
it  being  fully  protMted  by  law,  the  legislature  then 
steps  in,  and,  by  an  enactment  baaed  on  general  reasons  of  pnblio 
utility,  annihilates  the  traffic,  destroys  alt<^ether  the  employment, 
and  reduces  to  a  nominal  value  the  property  on  hand.  Even  the 
keeping  of  that,  for  the  purposes  of  sale,  becomea  a  criminal  of- 
fence ;  and,  without  any  change  whatever  in  his  own  conduct  or 
employment,  the  merchant  of  yesterday  becomea  the  criminal  of 
to-day,  and  the  very  building  in  which  he  lives  and  conducts  the 
business  which  to  that  moment  was  lawM  becomes  the  subject  of 
l^al  proceedings,  if  the  statute  shall  so  declare,  and  liable  to  be 
proceeded  against  for  a  forfeiture.'  A  statute  which  can  do  this 
must  be  justified  upon  the  highest  reasons  of  public  benefit ;  butv 
whether  satisfoctory  or  not,  the  reasons  address  themselves  exclu- 
uvely  to  the  legislative  wisdom. 

Taxing  Forbidden  Oceupatioru.  Within  the  last  two  or  three 
years,  new  questions  have  arisen  in  regard  to  these  laws,  and 
other  State  regulations,  arising  out  of  the  imposition  of  burdens 
on  varioQB  occupations  by  Congress,  with  a  view  to  raising  reve- 
nue  for  the  national  government.  These  burdens  are  imposed  in 
the  form  of  what  are  called  license  fees ;  and  it  has  been  claimed 
that,  when  the  party  paid  the  fee,  he  was  thereby  licensed  to  cany 
on  the  buBinese,  despite  the  regulations  which  the  State  govern- 
ment might  make  upon  the  subject.  This  view,  however,  has  not 
beeo  taken  by  the  courts,  who  have  regarded  the  congressional 
legislation  imposing  a  license  fee  as  only  a  species  of  taxatjcm, 
without  the  payment  of  which  the  business  could  not  lawfully  be 
carried  on,  but  which,  nevertheless,  did  not  pn^KPse  to  make  any 
business  lawful  which  was  not  lawful  before,  or  to  relieve  it  from 

>  Hibbud  >.  P«ap1e,  4  Ucb.   126 ;  totoxicktlDg  liqiion  !•  ctnM  on  ntpoa- 

nibcr  V.  UcOirr,  1  Or^,  1,  <Bf« 'SOe,  liUe  for  kU  danagei  accuioned  br  avdi 

nota.    Compue  HeihuiBiOT  v.  Stale.  11  traffle.    It  ii  believed  to  be  entlielT  eom^ 

Ind.  4S4 ;  WTiiehamer  e.  People,  18  N.  peteot  for  the  legiiUtare  to  peai  inch 

T..87S.  lUtatee.    BerthoU  d.  (TRelDr,  T4  N.  T. 

1  In  a  aamber  of  llie  Statei,  itAtntee  609.    But  irbetber   the^  can    applj  In 

haTe  recentlj  been  paeeed  to  make  the  caeei  where  leaaei  haTB  preTionilf  been 

ownen  <d  pModiei  on  wUeh  traffle  in  made  miirt  be  a  Mrioai  qneetiaB. 
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an;  burdens  or  reBtiiotioiis  impoeed  bj  the  regulationa  of  the 
State.  The  licences  give  no  authority,  and  are  mere  receipts  for 
taxes.' 

Other  Regvitttion*  affecting  Commerce.  Numerous  other  iUus- 
tratioDS  might  be  given  of  the  power  in  the  States  to  make  regu- 
lations affecting  commerce,  which  are  sustainable  as  regulations 
of  police.  Among  these,  quarantine  regulations  and  health  laws 
of  every  description  will  readily  su^^st  themselves,  and  these 
are  or  may  be  sometimes  carried  to  the  extent  of  ordering  the  de- 
struction of  private  property  when  infected  with  disease 
['  585]    or  otherwise  dangerous.'    These  r^ulations  *  have  gen- 

■  LIomimTu  Cum,  6  W«U.  462 ;  Poi^  189;  Taunton  b.  Tiflor,  116  Mmb.264; 

TeBrt>.C<MDmonwMlth,6Wkll.475iCom-  Fertilizing  Co.  v.  H^de  Park,  67  TJ.  S. 

monwealth  v.  Holbrook,  10  Allen,  200;  669;   Dillon,  Han.  Corp.  {  96;  PoUer't 

Bloi^  0.  JackBODTille,   S6    111.    SOI,    A  DwarrU  on  Stat.468.     That  the  bnaineu 

State  maj  tax  a  biuineu  notwUhiland-  ii  lawfal  in  ilaelf,  and  proper  to  be  car 

iug  the    State    conititution    forbid*    lu  ried  on  •omewfaere,  la  do  o^ection  to  tbe 

being  licenied.    Yoangblood  v.  Sexton,  regulation.      Watertown    v.   Majo,    lOO 

82Hich.  400;a.o.  20  Am.  Rep.  664.     Aa  Man.  S1&;  Beer   Co.  v.  Haaiachnaecta, 

to  when  licenae  feea  are  taxea,  aee  ntt,  S7  U.  S.  26. 
p.  •201  And  note.  If  the/  forbid  the  keeping  of  awine  in 

>  See  reniarka  of  Orier,  J.,  in  LloenM  certain  part*  of  a  city,  their  regnlationt 

Catei,  6  How.  604,  632 ;  Meeker  v.  Van  will  be  presiuned  reaaonable  and  needfn). 

lUnuelaer,  16  Wend,  397,     A  liquor  law  CommonweaUli  i;.  Patch,  97  Ma**.  221. 

maj  annul  a  previou*  license,  and  not  be  citing  with  approval  Pierce  c.  Bartmm, 

iDTalid  on  that  ground.    See  ante,  p.  •283,  Cowp,  2Q9,    And  thoogh  thej  cannot  be 

note.    Under  the  police  power,  the  deal-  Teated  with  anthori^   to  decide  flnall/ 

iDg  In  liquor*  even  for  lawful  puipoae*  upon  one'*  right  to  propertj  when  thej 

maj  be  restricted  to  penon*  approred  for  proceed  to  interfera  with  it  as  con*titat- 

moral  cbaracter.    In  n  Rath,  2&  Iowa,  ing  a  danger  to  health,  jet    ttiej  are 

260.  veated  with  qaan  judicial  power  in  decid- 

It  ii  uiuol,  either  b;  general  law  or  ing  upon  what  conititatei  a  Daiiance,and 

by  mtinicipal  cliarteri,  to  confer  very  all  presumptions  favor  their  action*.    See 

extensire  powers  apon  local  board*  of  Van  Wormer  v.  Albany,  15  Wend.  263; 

health,  under  which,  when  acting  in  good  Eetined;  e.  Phelps,  10  La.  Ann.  227 ;  Met- 

faith,  they  may  justify  them«e1ves  in  Cak-  ropolitan  Board  v.  Heister,  87  N.  T,  661. 

ing  potaestion  of,  purifying,  or  eieo  de-  And  they  may  anqaestionably  be  Tested 

straying,  the  building*  or  other  property  with  very  large  power  to  esiablisb  pe«t 

of  the  citizen,  when  the  public  health  or  faoDsea,  and  make  very  stringent  regala- 

comfort  demand*  *nch  strong  measures,  tions  to  preTenE  the  spread  of  contagioai 

See  Harrifon  v.  Baltimore,  1  Gill,  264 ;  diaeases.    As  to  the  power  of  tira  pablk 

Van  Wormer  v.  Albany,  16  Wend.  2S2;  anlhorjiiestoeatablUhapublicalaaghter- 

Coe  E.  Shulla,  47  Barb.  64.  house,  or  to  require  all  slaughtering  of 

They  m«y  forbid  offeasive  trade*  be-  be**!*  to  be  dona  at  one  eatabliahmeot, 

ing  carried  on  in  populou*  diitricts.    Ex  see   Milwaukee  d.  Grtw*,  21   Wia.  241 ; 

parte  Shrader,  33  Cal.  279 ;  Metropolitan  lire  Stock,  Ac.  AsKiciatian  e.  CreMMut 

Board  v.   Heister,  37   N.   T.  661 ;  Lire-  City,  &c.  Co.,  16  Wall,  36.    Compare,  at 

Stock,  Ac  Aasodation  o.  Crescent  City,  to  right  to  establish  monopolies, Oale  t. 

4o.  Co.,  10  Wall.  36 ;  Wynehamer  d.  Peo-  Kalamaioo,  28  Hicb,  S14. 
pie,  IS  N.  Y.  37S ;  Coe  b.  Sbnlu,  47  Barb.         A  r^ulation  forUdding  the  growing 

64;  Ashbrook  v.  CommoD  wealth,  1  Boih,  of  rice  within  a  city,  on  the  gronnd  of  in- 


by  Google 


CH.  XTl.]         THB  POLICE  FOWXB   OF  THE  STATES.  728 

erally  passed  unchalleuged.  The  right  to  poas  iDspectioD  laws, 
and  to  levy  duties  so  far  as  may  be  necessary  to  render  them 
effectual,  is  also  undoubted,  and  U  expressly  recognized  by  the 
Constitntion.'  But  certain  powers  which  still  more  directly  affect 
commerce  may  sometimes  be  exercised  where  t^e  purpose  is  not 
to  interfere  with  congressioual  legislation,  but  merely  to  regulate 
the  times  and  manner  of  transacting  busineflS  with  a  view  to  facil- 
itate trade,  secure  order,  and  prevent  confusion. 

An  act  of  tJie  State  of  New  York  declared  that  the  harbor- 
masters appointed  under  the  State  laws  should  have  authority  to 
T^ulate  and  station  all  ships  and  vessels  in  the  stream  of  the  East 
and  North  rivers,  within  tlie  limits  of  the  city  of  New  York,  tmd 
tiie  wharves  thereof,  and  to  remove  from  time  to  time  such  ves- 
sels as  were  not  employed  in  receiving  and  discharging  their  car- 
goes to  make  room  for  suoh  others  as  required  to  be  more 
immediately  accommodated,  for  the  purpose  of  receiving  and 
discharging  theirs ;  and  that  the  harbor-masters  or  either  of 
them  should  have  authority  to  determine  how  for  and  in  what 
instances  it  was  the  duty  of  the  masters  and  others,  having 
charge  of  ships  or  vessels,  to  accommodate  each  other  in  their 
respective  situations ;  and  it  imposed  a  penalty  for  refusing  or 
neglecting  to  obey  the  directions  of  the  harbor-masters  or  either 
of  them.  In  a  suit  brought  gainst  the  master  of  a  steam  vessel, 
who  had  refused  to  move  his  vessel  a  certain  distanoe  as  directed 
by  one  of  the  harboi-masters,  in  order  to  accommodate  a  new  ar- 
rival, it  was  insisted  on  the  defence  that  the  act  was  an  unconsti- 
tutional invauon  of  the  power  of  Congress  over  commerce,  bat 
it  was  sustained  as  being  merely  a  regulation  prescribing  the 
manner  of  exercising  individual  rights  over  property  employed  in 
commerce.' 

jnrioni  pffect  npon  health,  wu  held  valid  nec«««U7,  where  an  extendve  coannerce 

in  Green  e.  Sarannah,  6  Ga.  1.  U  carried  od.    If  the  harbor  ii  crowded 

'  Art.  1,  {  10,  daoie  3.  with  veiKli  arrlvioK  dallj  ttom  foreign. 

■  Vanderbilt  v.  Adami.  7  Cow.  318,  part*,  the  power  ii  incident  to  inch  a 
SM.  Woodmorfh,  J.,  id  Ihia  caae,  itatei  ilate  of  thingi.  Disorder  and  confmion 
rerj  clearly  the  prindi^e  oq  which  police  would  be  the  contequence.  If  there  wai 
regulatioue,  in  inch  caioe,  are  iiutaina.  no  control  .  .  .  The  right  aMUmed  nn- 
ble :  "  It  leeme  to  me  the  power  exer-  der  the  law  wonid  not  be  upheld,  if  ex- 
deed  in  thii  cane  ia  ewentiallr  neceaaarj'  erted  beyond  what  maj'  be  contidered 
fbr  the  purpote  of  protecting  the  rlghta  of  a  necesiary  police  regnlation.  The  line 
all  coDcemed.  It  U  not,  In  the  legitimate  between  what  woatd  be  a  clear  iiiTaaton 
•enae  of  the  term,  a  violation  ofanj  right,  of  right  on  the  one  hand,  and  regulation* 
bu  ttMexwdieof  a  power  iodlapeDMblr  not  lewenlng  tbeTalna  itf  tiie  ri^t,aiid 
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[*  686}  *  The  line  of  dUtinotion  between  that  which  oooati- 
tutos  ao  iuteriereoce  with  commerce,  and  that  wbieh 
is  a  mere  police  regulation,  is  sometimes  exceedingly  dim  and 
riiadowy,  and  it  is  not  to  be  wondered  at  that  learned  jarists 
differ  when  endeavoring  to  classify  the  cases  which  arise.  It  u 
not  doubted  that  Ctmgresa  has  the  power  to  go  beyond  the  genenl 
C«giUations  of  oommeroe  which  it  ia  accustomed  to  estobliah,  and 
to  descend  to  the  most  minute  directions,  i£  it  shall  be  deemed 
advisable ;  and  that  to  whatever  extent  ground  shall  be  covered 
by  those  directions,  thd  exercise  of  State  power  is  excluded. 
Congrees  may  eatab^h  police  regulations,  as  well  as  the  States ; 
coofinii^  their  operation  to  the  sobjeets  over  which  it  is  given 
control  by  tlie  Constitution.'  But  as  the  general  police  power 
can  better  be  exeicised  under  the  superriaion  of  the  local  author- 
ity, and  miscbiefeare  not  likely  to sfMing  therefrom  so  long  as  the 
power  to  anest  ooUieion  resides  in  the  national  courts,  the  regn- 
lations  which  are  made  by  Congress  do  not  often  exclude  the 
establishment  of  others  by  tiie  State  coverii^  very  many  partica- 
Utb.  Moreover,  the  regulations  of  commerce  are  usually,  and  in 
some  cases  most  be,  general  and  uniform  fox  the  whole  coun- 
try ;  while  ia  some  localities,  State  and  local  policy  will  demand 
peculiar  regulations  with  refereooe  to  spedal  and  peculiar  (or- 
oumstances. 
The  State  of  Maryland  passed  tm  set  requiring  all  importers  of 

CKlcnUted  for  the  bemflt  of  all,  mnit  1m  U  mi^aeed  to  be  beaeSled.    It    qu^, 

diidnctlr  mtu-ked.    .   .   .   Police   regnla-  then,  be  uid  that  inch  ■  power  it  iuci- 

tloni  are  le^l  and  binding,  becanae  for  deDt  to  aver;  welt-re^Iated  todetr,  and 

tbe  geoetal  beneSt,  and  do  not  proceed  to  witboat  which  it  could  not  well  exiat." 

the  length  of  impairing  mbj  right,  in  the  See  Coole;  v.  Board  of  Warden*,  13  How. 

proper  lenae  of  that  term.    The   »ov«-  299;  Ownenof  theJamesGra;  cOwaer* 

tsiga  power  in  a  cominiuiitf,  therefore,  of  the  John  Fraier,  21  How.  IS*;  Bea- 

ma;  and  ought  to  prescribe  the  manner  edict  v.   Vanderbilt,  1   Robertaon,    194; 

of  exerciiing  lodlTidual  lighU  orerprop-  SteamahipCo.u.  Jidifie,2  Wall.UO;  WU- 

•rty.    It  ia  for  tbe  better  prolectloa  and  ion  v.   UcHamee,   10!  U.  8.  CT9 ;   Fott 

eivojment    of   that    abeolnte    dominion  Wardens  v.  The  Ward,  14  La.  Aon.  28D; 

which  the  indiridnal  cUimi.    The  power  OlhotD  c.  Philadelphia,  S  WaU.  713,  781 ; 

tMta  on  the  implied  right  and  dnty  of  the  Ciuo  n.  Boberta,  86  N.  Y.  29S. 
•vpreme  power  to  proteot  all  b7  atatntoij         >  See,  for  the  diitinction  between  dw 

regulatiani ;  lo  that,  on   tbe  whole,  the  genenl  r^nlatioa  of  commere«,  wtudi 

benefit  of  tUl  li  ^otnoted.    Everj  pablia  ia  under  the  cxduiire  control  of  Congrcaa 

TOgulalion  in  a  dtf  maj,  and  doea  in  and  tiie  local  regnlatioiu  which  u«  voere 

•ome  lenie,  limit  and  reiUict  the  abaolalo  aidi  lo  oommerce,  and  are  generallj  Idt 

right  that  ezUted  pnrioQElj.    Bnt  Uiia  to  tbe  Statea,  Habile  ».  Kimball,  lOaU.  a 

\»  not  cODiidered  aa  an  injurf.    So  &r  691,  per  Fitid,  J. 
from  it,  tbe  indiTidul,  m  well  m  otben, 
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foreigD  goods,  by  the  bal«  or  package,  &c.,  to  take  oat  a  lioenBe, 
for  which  they  should  pay  fi%  dolkn,  and,  'm  ease  of  neglect  or 
refusal  to  take  out  such  license,  subjected  thwa  to  certain  forfeit- 
ures and  penalties.  License  laws  are  of  two  kinds :  Uiose  which 
requirs  the  payment  of  a  lioeuse  fee  by  w^y  of  raising  a  revenue, 
and  are  tiierefore  the  exercise  of  the  power  of  taxation ; 
and  those  *  which  are  mere  police  regulations,  and  re-  [*  &87] 
qaire  the  payment  only  of  such  Ucense  fee  as  will  oorer 
^e  expense  of  the  license  and  of  enforcing  the  r^aladoa.'  The 
Maryland  act  seems  to  fall  properly  within  the  former  of  these 
dasses,  and  it  was  held  void  as  in  conflict  with  that  prorinon  of 
the  Oonstitution  which  prohibits  a  State  &om  layii^  any  impost, 
&c.,  and  also  with  the  clause  which  dedares  that  Congress  shall 
have  the  power  to  regnlate  commeroe.  The  reasoning  of  the  court 
was  this :  Sale  is  the  object  of  all  importation  of  goods,  and  the 
power  to  allow  importation  must  therefore  imply  the  power  to 
authorize  the  sale  of  the  thing  imported ;  that  consequently  a 
penalty  inflicted  for  selling  an  article  in  the  character  of  importer 
was  in  opposition  to  tha  act  of  Congrese,  which  authorized  im- 
portation ;  that  a  power  to  tax  an  article  in  the  hands  of  the 
importer  the  instant  it  was  landed  was  the  same  in  effect  as  ji 
power  to  tax  it  whilst  entering  the  port ;  that  consequently  the 
law  of  Maryland  was  obnoxious  to  the  charge  of  unconstitution- 
ality, on  the  ground  of  its  violating  the  two  provisions  referred 
to.'  And  a  State  law  which  required  the  master  of  every  vessel 
engt^ed  in  foreign  commerce  to  pay  a  certain  sum  to  a  Stete  offi- 
cer, OD  account  of  every  passenger  brought  £rom  a  foreign  country 
into  the  State,  or  before  landing  any  alien  passenger,  was  held 
void  for  similar  reasons.' 

On  the  other  hand,  a  law  of  the  Stete  of  New  York  was  su»- 
tained  which  required,  under  a  penalty,  that  the  master  of  every 
vessel  arriving  from  a  foreign  port  should  report  to  the  mayor 
or  recorder  of  the  city  of  New  York  an  account  of  his  paseen- 

1  Aih  V.  Baopto,  II  ICofa.  UT.    Bm  jmn  of  aga  tat  Mch   month   of  hii 

milt,  p.  'XI.    A1m>  Dillon,  Man.  Corp.  midetice    in    the    BUt«   wu    held   im- 

H  291'aU  and  notM.  conttHational,   m    In    conflict  with    tbe 

■  Brown  b.  Harjland,  12  WhML  410.  power  ol  Coiibiw  otst  commerce.  la 
Baa  Tieniu  n.  Rtnker,  102  U.  8.  isa  Cuiada,  prorincial   legiiUlion  on  com- 

■  PuMDser  Cum,  7  Ho*.  283.  Sea  nwnte  U  void ;  the  antborit*  being  irlth 
■1m  Lin  Sing  v.  Watbbnni,  90  Cal.  684,  the  Dominion  Parliament  Serein  v.  The 
vfaara  a  Bute  law  tmporioK  a  (pedal  tax  Qoeen,  3  Snp.  Ct  B.  (Ont)  TO. 

«■  vrerj  Cbfaieia  ptnon  over  eigfatam 
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gen ;  the  object  being  to  prevent  New  York  from  being  bur- 
dened by  an  influx  of  persona  brought  thither  in  ships  £rom 
foreign  countries  and  the  other  States,  and  to  that  end  to  require 
a  report  of  the  names,  places  of  birth,  &c.,  of  all  passengers, 
that  the  necessary  steps  niigfat  be  taken  by  the  city  authorities 
to  prevent  them  from  becoming  chargeable  as  paupers.'  And  a 
State  regulation  of  pilots  and  pilotage  was  held  unobjectatHia- 
ble,  though  it  was  conceded  that  Congress  had  full  power 
[*  588]  to  make  regulations  on  the  same  *  subject,  which,  how- 
ever, it  had  not  exercised.*  These  several  cases,  and  the 
elaborate  discossions  wit^  which  the  decisions  in  each  were 
accompanied,  together  with  the  leading  case  of  Gibbons  v. 
Ogden,'  may  be  almost  said  to  exhaust  the  reasoning  upon  the 
subject,  and  to  leave  little  to  be  done  by  those  who  follow 
beyond  the  application  of  snch  rules  for  classification  as  they 
have  indicated. 

Sunday  Laaa.  We  have  elsewhere  referred  to  oases  in  which 
laws  requiring  all  persons  to  refrain  from  their  ordinary  callings 
on  the  first  day  of  the  week  have  been  held  not  to  encroach  upoB 
the  religious  liberty  of  those  citizens  who  do  not  observe  that  day 
as  sacred.  Neither  are  they  unconstitutional  as  a  restraint  upon 
trade  and  commerce,  or  because  they  have  the  effect  to  destroy 
the  value  of  a  lease  of  property  to  be  used  on  that  day,  or  to  make 
void  a  contract  for  Sunday  services.*  There  can  no  longer  be  any 
question,  if  any  there  ever  was,  that  such  laws  may  be  supported 
as  regulations  of  police.' 

■  dxj  of  Neir  ToA  p.  Hiln,  11  Pet  Strob.  G08;  Stete  t>.  Amb«,  90  Ho,  814; 

103.    See  alio  8tM«  v.  Tbe  ConitilnlioD,  St.  Lonli  b.  Csffenu,  S4  Ho.  01 :  Kntu 

42C«1.  67a  V.  People,  33  Hich.  2TB ;    VogleMiig  «. 

*  Coa1e]rii.BoudorWerdetu,18Hoiir.  State,  0  Ind.  112;  Schlict  d.  Bute,  81  Iiid. 
290.  See  Bunaby  d.  State,  21  Ind.  4S0 ;  840 ;  Folut  u.  State,  3S  Ind.  216 ;  Shot er 
Steanuhip  Co.  d,  Joliffe,  8  Wall.  460;  e.  State,  10  Ark.  2S9 ;  Bloom  p.  Richards, 
Ciaco  p.  Roberta,  SS  N.  T,  292.  Wilaon  8  Ohio  St.  3ST ;  Undenmnller  v.  People, 
e.  HcNamee,  103  U.  B.  672.  Ai  to  SUte  S3  Bart).  618;  £t  parti  Andrew*,  18  CaL 
eontrolofhartKV«,BeeMobae  p.  Kimball,  678j  ez})iDt«  Bird,  19  Cal.  lEO;  Hodaon 
102  D.  8.  691.  p.  Geary,  4  R.  I.  486 ;  Frolick*(eiQ  p.  Mo- 

•0   Wheat   1,    And  tee  Oilman   p.  bile,  40  Ala.  726 ;   State  p.  Barker,  18  Vl 

Philadelphia,  8  WalL  718.  196;  Commonwealth  p.  Colton,  8  Graj, 

•  Llodenmnller  p.  Peo^de,  88  Barti.  468;  Commonwealth  p.  Byneman,  101 
646  AndaeefzporM  Andrew*,  18  Cal.  Hate.  SO;  Commonwealth  p.  Haa,  183 
676;  Ex  porta  Bird,  19  Cal.  180;  oafo,  p.  Ha».  40;  Angaita,  Ac.  R  R.  Co.  v.Reni, 
•  477  aikd  notet.  66  Ga.  136.    The  ttatnte*  for)>iddinK  ordl- 

>  Specht  p.  Commonwealth,  8  Penn.  narj  emplormentt  on  Sunday  make  ez- 
St  812;  Commonwealth  D.  Jeandelle,  2  ceptlonaforcaaeaof  neceeaitr  aadcfaari^. 
Qraol,  606;  Citj  Council  p.  Benjamin,  2    Hm  eiecation  of  a  wUl  I*  iwt  "  woi)^ 
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Laa  of  ih»  Road.  The  highways  within  and  tfarongh  a  State 
ore  coDBtructed  by  the  State  itself,  which  has  full  power  to  pro- 
vide all  proper  r^olations  of  police  to  govern  the  actios  of  persoss 
using  them,  and  to  make  from  time  to  time  such  alterations  in 
these  ways  as  the  proper  authoritaes  shall  deem  proper.^  A  very 
common  regulation  is  that  parties  meeting  shall  turn  to  the  right ; 
the  propriety  of  which  none  will  question.  So  the  speed  of  travel 
may  be  regulated  with  a  view  to  safe  use  and  general  protection, 
and  to  prevent  a  public  nuisance.'  So  beasts  may  be  prohibited 
from  runoing  at  large,  under  the  penalty  of  beiog  seized  and  sold.' 
And  it  baa  been  held  competent  uoder  the  same  power  to  require 
the  owners  of  urban  property  to  construct  and  keep  in  repwr  and 
free  from  obstmctions  the  sidewalks  in  front  of  it,  and  in  case  of 
their  failure  to  do  so  to  authorize  the  public  authorities  to  do  it 
at  the  expense  of  the  property,*  the  courts  distinguishing 
this  from  taxation,  on  the  *  ground  of  the  peculiar  interest  [*  6893 
which  those  upon  whom  the  duty  is  imposed  have  in  its 
performance,  and  their  peculiar  power  and  ability  to  perform  it 
with  the  promptness  which  the  good  of  the  community  requires.' 

labor,  or  bnilneu,"  kud  therefoTB  not  foTw  n.  O^e,  SO  UL  46B;   CommauwMlth  v. 

Udden  bj  the  Sundar  lawt.    Bennet  n.  CurtI*,  0  Allen,  206. 
Brook*,  9  AUen,  118;   Oeorgeo.  Georgs,  •  Qodard,  PeUtioner,    IS   PiA.   SMj 

4T  N.  H.  37.    Am  Id  wlut  mre  irorki  of  BodmU  v.  Major  of  LebMHW,  10  Ohio, 

iMce«ut7  or  chariij,  tee  Sianioni'.  Metro-  419;  Pmiod  c.  Sweet,  1  Green  {N.  J.}, 

po1iUiuR.R.Co.,14Allen,4ttei  McClarj  196;    Lowell    d.   Hadlej.  8    Met.   180; 

V.  Lowell,  44  Vl  116;  Logan  o.  Hatthewi,  Wadiington  v.  Mayor,  &e.  of  NubriUo, 

0  Pann.  St.  417 ;  Connollj  v.  Boston,  117  1    Swan,   177  :  Major,  kc.   o.  Mabenj, 

Hau.  64 ;  a.  c.  19  Am.  Rep.  306 ;  Tonoaki  0  Humph.  868 ;    Woodbrldge  v.  Detroit, 

e.  8Ute(Ind.),  5Aro.  &  Eng.  R.  R.  Caa.  6  Mich.274,30e.per  OHiiian^,  J.;  Hal- 

40  and  note  p.  42,  where  tba  aatboritlea  ler  of  Dorrance  St.,  4  R.  I.  S80 ;  Debli^ 

«i«  collected ;   Commonwealth  a.  LonU-  r.  Barker,  4  R.  I.  44£ ;  Hart  v.  BrooUrn, 

rlUe,  &0.  R.  R.  Co.  (Kj.),  6  Am,  &  Eng.  86  Barb.  230 ;    Sanda   p.  Richmond,  31 

R.  R.  Cai.  218.  QmI.  671 ;  a.  c.  81  Am.  Hep.  742.    And 

'  Aa  to  the  right  to  change  the  grade  aee  Macon  p.  Patty,  67  Hlu.  878 ;  a.  o.  S« 

of  a  street  from   time  to  time  without  Am.  Rep.  461.    So  in  Pennijlranla  It  hae 

Ualnlltj  to  partiea  InddentaUj  iqJQred,  beenhelduompetenttoreqniretlieoirnera 

aee  aaU,  p.  ■  207.  of  cltj  lots,  in  frttnt  of  which  aewera  are 

•  CommoDwealthn.  Worceater,  SPick.  conttnictcd,  to  pay  the  ezpenw  thereof 

463;  Commonwealth  b.  Slodder,  2  Cnih.  in  pn^Mntion  lo  the  itraet  front.    Phlla- 

663 ;  Daj  v.  Green,  4  Coah.  433 ;  FMpla  delphia  c.  Trjon.  SG  Penn.  St.  401 ;  Strvnd 

p.  Jenkini,  1  HiU,469;  Feiqile  r.  Roe,  1  p,  Philadelphia,  61   Penn.  St.  266.    And 

Hill,  470;    Waihington   b.  Naihrille,   1  aee  Boaton  p.  Shaw,  1  Met  130 ;  RUdreth 

Swan,  177 ;  SUte  p.  Fotej,  81  lows,  6ST.  n.  Lowell,  11  Gray,  846 ;   Cone  b.  Harfr 

■  McKee  v.  McEee,  8  B.  Honr.  488;  fbid,  28  Conn.  868;  State  p.  Jeraey  Ci^, 

Manicipatlly  v.  Blanc,  1  La.  Ann.  886;  6  Dutch.  441. 

Whitfield  V.  LoDgea^  6  Ired  368;  Ooaie-        *  See  etpcciaUy  the  eaae  of  Godard, 

link  V.  Campbell,  4  Iowa,  ZOO;   Roberta  Petitioner,  1«  Pick.  G04.  for  a  dwr  and 
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Navigable  WaUrt.  Navigable  mters  ara  also  a  species  of  public 
bigbwaj,  and  as  BU«h  come  under  the  control  of  the  States.  Tbe 
term  "  navigable,"  at  the  common  lav,  woa  only  applied  to  those 
wat«r«  where  the  tide  ebbed  and  floved,  but  all  atreama  which 
were  of  sufficient  capacity  £or  uaafnl  navigataoD,  though  not  called 
navigable,  were  public,  and  subject  to  tbe  same  general  i^hts  which 
the  public  exercised  iu  highways  by  land.'  In  this  country  there 
has  been  a  very  general  dispoution  to  oonfflder  all  streams  public 
which  are  useful  as  obaanels  for  aommerce  wherever  they  are 
found  of  sufficient  capacity  to  float  to  market  the  products  of  the 
mines,  of  the  forests,  or  of  ^e  tillage  of  the  country  through  which 
they  flow.'  And  if  a  stream  is  of  sufficient  capacity  for  the  float- 
ing of  rafts  and  logs  in  the  condition  in  which  it  generally  appetrs 
by  nature,  it  will  be  regarded  as  public,  notwithstanding 
[*  590]  there  may  be  times  when  it  becomes  too  dry  and  *  shal- 
low for  the  purpose.  "■  The  capacity  of  a  stream,  which 
generally  appears  by  the  nature,  amount,  importance,  and  neces- 
sity of  tbe  business  done  upon  it,  must  be  the  criterion.  A  brook, 
although  it  m^ht  carry  down  saw-logs  for  a  few  days,  daring  a 
freshet,  is  not  therefore  a  public  highway.  But  a  stream  upon 
which  and  ito  tributaries  saw-logs  to  an  unlimited  amount  can  be 
floated  every  spring,  and  for  tbe  period  of  from  four  to  eight 
weeks,  and  for  the  distance  of  one  hundred  and  fifty  miles,  and 
upon  which  unquestionably  many  thousands  will  be  annually 
transported  for  many  years  to  come,  if  it  be  legal  so  to  do,  has 
the  character  of  a  public  stream/ur  that  purpose.  So  far  the  puj> 
pose  is  useful  for  trade  and  commerce,  and  to  the  interests  of  the 

•troDg  ttetament  of  th*  groandi  on  whtdi  km  *.  Btmgarfbrd,  6  Baib.  266;  Brownai; 

•Dcb  leiriilmtioii  cu  ba  lapporUd.    AUo  Soofldd,  8  Barb.  288 ;  Horgui  v.  King,  18 

Dillon,  Man.Corp,§eST;Cootey  on  Til*.  Barb.  284,  30  Barb.  9,  uid  86  H.  T.  4M; 

tioo,  898.    In  lUinoii  It  Memi  not  to  b«  Catei   ■>.   W«dlliiBtOD,   1    HcCord,   680; 

competent  to  compel  the  building  of  side-  Common  wealth  c.  Cbapla,  6  Pick.  190; 

walkiorthekeepiniTDt  themfreeofinow  Uoovid.  Banborne.S  MJch. GIB;  Lorman 

bj  the  ownen  of  abnttlng  kita  nnder  tb«  v.  Benton,  8  Hich.  18;  Depew  n.  Bo«id 

police  power.    Ottawa  v.  Sprncer,  40  lA.  of  Commliionen,  Ac,  5  Ind.  8 ;  Board  of 

SIl;  Gridle^D.  BlooTnfn?toii,8BIU.  GM;  CommlHloMra  v.Pidge,6I>kl.  18;  Stuart 

•.  o.  10  Am,  Bep.  666.  v.  Clark,  S  Swan.  6 ;  Elder  v.  BamM,  fl 

>  LonoaD  d.  Benion.  8  Midi.  IB ;  Uor^  Hamph.    (68 ;    Daliymple  v-  Head,    1 

Rtn  IT.  King,  18  Barb.  ST7.  Otvnt'i    Cmm,    197;    CommMonen  of 

■  Brown   p.   Chadboarae,  81    Me.   9 ;  Homochltto  RiTer  v.  Wither*,  29  MIm. 

Knox  P.  Chaloner,  42  Me.  IM ;  Lancey  d.  21 ;  Rhod««  b.  Oti*,  38  Ala.  5T8 ;  MoMaDU 

Cliffiird,  M  Me.  487 ;  Gerrith  «.  Brown,  n.  CannichMl,  3  Iowa.  1 ;  We[ge  f.  Smith, 

BIMe-SSS:  Scott  D.  Wlllfon, 8 N. H. 321 ;  80reg.446i  i.  o.  8  Am.  Bep.  8^. 
Shaw  >.  Cnwtord,  10  Johna.  286 ;  Man- 
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commuDity.  The  floadng  of  logs  is  not  mentitmed  hj  Lord  Hale 
{in  De  Jure  Maris],  and  probably  no  river  in  Great  Britain  was, 
in  his  day,  or  ever  will  be,  put  to  that  ose.  But  here  it  is  com- 
mon, necessary,  and  profitable,  especially  while  the  country  is 
new ;  and  if  it  be  considered  a  lawful  mode  of  nsii^  the  river, 
it  is  easy  to  adapt  well-aetUed  principles  of  law  to  the  case.  And 
tbey  are  not  the  leas  applicable  because  this  particular  business 
may  not  always  oontinae ;  though  if  it  can  of  necessity  last  but  a 
short  time,  and  the  river  can  be  used  for  no  other  purpose,  that 
(uroumstance  woold  have  weight  in  the  consideration  of  the  ques- 
tion."' But  if  the  stream  was  not  thus  useful  in  its  natural  con- 
dition, but  has  been  rendered  susceptible  of  use  by  the  labors  of 
the  owner  of  the  soil,  the  right  of  passage  will  be  in  the  nature 
of  a  private  way,  and  the  public  do  not  acquire  a  right  to  the 
benefit  o£  the  owner's  labor,  unless  he  sees  fit  to  dedioate  it  to 
their  use.' 

All  navigable  waters  are  for  the  use  of  all  the  citizens ;  and 
there  cannot  lawfully  be  any  exclusive  private  appropriation  of 
any  portion  of  them.^  The  question  what  is  a  navigable  stream 
would  seem  to  be  a  mixed-  question  of  law  and  &et ;  *  and  though 
it  is  said  that  the  legislatui'e  of  the  State  may  determine 
whether  a  *  stream  shall  be  considered  a  publio  highway  [*  591] 
or  not,^  yet  if  in  fact  it  is  not  one,  the  legislature  cannot 
make  it  so  by  simple  declaration,  since,  if  it  is  private  property, 
the  legislature  cannot  appropriate  it  to  a  pubho  use  without  pro- 
viding for  compensation.^ 

The  general  r^ht  to  control  and  regulate  the  public  use  of 
navigable  waters  is  unquestionably  in  the  State ;  but  there  are 

1  Horguii.mng,  18  Barb.  2SB;  Hook  French  v.  Camp,  18  Me.  433.  An  obitnio- 

■■  Souborae,  2  Mich.  619 ;  Brown  d.  Chad-  lioa  to  a  naTigable  itream  la  a  nalsance 

boorne,  81  Me.  8 ;  Treat  v.  Lord,  42  He.  which  aii7  one  liaTing  occaaion  to  uae  it 

663 ;  Webe  s.  Smith,  S  Oreg.  446 ;  a.  o.  3  maj  abate.    InhabiUnti   of  Arundel  v. 

Ain.Bep.631.   Compare  Hnbbard  v.  Bel),  HcCnUocb,  10  Han.  70 ;  State  c.  Hoffbtt, 

Mm.  110.  1  Greene  (Iowa), 247;  Selmao  f.  Wolfe, 

■  Wadaworth't  Adm'r  v.  Smith,  11  He.  37  Tex.  08. 

ST8;  Ward  D.  Warner,  8  Mich,  608,  <  See  Treat  f.  Lord,  42  Me.  662  j  Welu 

*  Commonwealth   v.   Charleatown,    1  v.  Smith,  3  Oreg.  446;  a.  o.  B  Am.  Bep. 

Pick.  ISO;  Kean  ■>.  StetKin.  6  Pick.  492;  S21. 

Arnold  b.  Mnndy,  6  N.  J.  1 ;  BErd  i..  Smith,  »  fflover  p.  Powell,  10  S.  J.  Bj.  211 ; 

8  Watt«,  434.     They  are  eqnallf  for  the  American  Birer  Water  Co.  v.  Amaden, 

we  of  the  pablic  In  the  winter  when  cov-  6  Gal.  443 ;  Baker  v.  LewU,  83  Pena  St. 

•fed  with  Ice;  and  one  who  cuta  a  hole  801. 

In  the  ice  In  an  accuatomed  way.  by  meant  *  Morgan  c.  King,  18  Baib.  264 ;  8.  O. 

of  which  one  paaaing  upon  the  Ice  la  in-  86  N.  T.  464. 

jaied.ii  UaUa  to  an  action  for  the  injorf.  * 
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certain  restrictions  upon  thia  right  growing  out  of  the  power  of 
Cougresa  over  commerce.  CongresB  ia  empowered  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States ; 
and  wherever  a  river  forma  a  highway  upon  which  commerce  ia 
Goaducted  with  foreign  nations  or  between  States,  it  must  fall 
under  the  control  of  Congress,  under  this  power  over  oommerce. 
The  circumstance,  however,  that  a  stream  ia  navigable,  and  capable 
of  being  used  for  foreigo  or  inter-state  commerce,  does  not  exclude 
r^ulation  hy  the  State,  if  in  fact  Congress  has  not  exercised  its 
power  in  regard  to  it ;  *  or  having  exercised  it,  the  State  law  does 
not  come  in  conflict  with  the  oongres»onal  regulations,  or  inter- 
fere with  the  rights  which  are  permitted  by  them. 

The  decisions  of  the  federal  judiciary  in  regard  to  navigable 
waters  seem  to  have  settled  the  following  points :  — 

1.  That  no  State  can  grant  an  exclusive  monopoly  for  the  navi- 
gation of  any  portion  of  the  waters  within  its  limits  upon  which 
commerce  is  carried  on  under  coasting  licenses  granted  under  the 
authority  of  CongreHS,^  since  such  a  grant  would  come  directly  in 
conflict  with  the  power  which  Congress  has  exercised.  But  a 
State  law  granting  to  an  individual  an  exclusive  right  to  navigate 
the  upper  waters  of  a  river,  lying  wholly  within  the  limits  of  the 
State,  separated  &om  tide  water  by  falls  impassable  for 
[*  692j  purposes  of  *  navigation,  and  not  forming  a  part  of  any 
continuous  track  of  commerce  between  two  or  more 
States,  or  with  a  foreign  oountiy,  does  not  come  within  the  reason 
of  this  decision,  and  cannot  be  declared  void  as  opposed  to  the 
Constitution  of  the  United  States.' 

1  WillioD  e.  BUck  Krd  Creek  Hftnh  delphia.  S  WaU-  TIS ;  tnd  Id  The  JHniA 

Co.,  2  Pet.  246.     In  this  cm«  it  wu  held  BrII,  10  WaU.  667,  !□  which  tbt  nisuiia( 

that «  State  law  permittiDg  ■  creek  nari-  of  the  term  "  oitTigahle   waten  of  the 

gable  from  the  tea  to  tie  dammed  to  ai  to  United    State* "   u    defined.      And    tea 

exclnde  Tei«eU  altoKether  was  not   op-  Craig  v.  Ellae,  66  Peiui.  SL  399;  ■.  o.  S 

powd  to  the  Conititution  of  the  United  Am.  Bep.  SSO. 

States,  there  being  no  legialation  bj  Cod-         ■  Teazle  v.  Uoor,  H  How.  668.    The 

grew  with  which  it  woald  come  in  con-  ezclotlve  rigbt  granted  In  thii  caae  waa 

flicL     And  tee  Wheeling  Bridge  Caae,  18  to  the  uarigation  of  the  Penohacot  Rirer 

Bow.  618,  and  IS  How.  421.  aboTe  Old  Town,  which  waa  to  continue 

■  Oibboni  V.  Ogden,  Q  Wheat.  1.    The  for  twenty  yeara,  in  conudetalion  of  im- 

ca*e  wai  the  well-known  hiitorlcal  one,  prorementa  in  the  nartgation  to  be  mada 

InTolring  the  ralidit;  of  the  grant  hj  the  bj  ^e  grantaea.    Below  Old  Town  there 

State  of  New  York  to  Robert  Fulton  and  were  a  lUl  and  aeveral  dama  on  the  riTcr, 

hli  auoclatei  of  the  eicluilTe  right  to  rendering  navigation  from  tbe  ae«  Impoa- 

navigate  the  water*  of  that  State  with  lible.     And  *ee  McBeTOolda   v.   Stnalt 

Teasel*  propelled  bf  ateam.     This  subject  hotiae,  8  Boah,  117. 
ti  ftutbar  ooondeied  in  OUman  o.  Fbila- 
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2.  The  States  have  the  same  power  to  improve  navigable 
waters  which  they  possess  over  other  highways;^  and  where 
money  has  been  expended  in  making  such  improvemeot,  it  is 
competent  for  the  State  to  impose  tolls  on  the  commerce  which 
passes  through  asd  has  the  benefit  of  the  improvement,  even 
where  the  stream  is  one  over  which  the  regulations  of  commerce 
extend.* 

8.  The  States  may  authorize  the  construction  of  bridges  over 
navigable  waters,  for  railroads  as  well  as  for  every  other  species 
of  highway,  notwithstanding  they  may  to  some  extent  interfere 
with  the  right  of  navigation.'  If  the  atream  is  not  one  which  is 
aabject  to  the  control  of  Congress,  the  State  law  permitting  the 
erection  cannot  be  questioned  on  any  ground  of  public  inconve- 
nience. The  legislature  must  always  have  power  to  determine 
what  public  ways  are  needed,  and  to  what  extent  the  accommo- 
dation of  travel  over  one  way  must  yield  to  the  greater  necessity 
frar  another.  But  if  the  stream  is  one  over  which  the  regulaUons 
of  Congress  extend,  the  question  is  somewhat  complicated,  and. 
it  becomes  necessary  to  consider  whether  such  bridge  will  inter- 
fere with  the  regulations  or  not.  But  the  bridge  is  not  necessarily 
unlawful,  because  of  constituting,  to  some  degree,  an  obstruction 
to  commerce,  if  it  is  properly  built,  and  upon  a  proper  plan,  and 
if  the  general  traffic  of  the  country  will  be  aided  rather  than  im- 
peded by  its  construction.  There  are  many  cases  where  a  bridge 
over  a  river  may  be  vastly  more  important  than  the  navigation  ; 
and  there  are  other  cases  where,  although  the  traffic 
upon  the  river  is  important,  yet  an  *  inconvenience  caused  [*  598} 
by  a  bridge  witii  draws  would  be  much  less  seriously 
fielt  by  tbepnblic,  and  be  a  much  lighter  burden  upon  trade  and 
travel,  than  a  break  in  a  line  of  railroad  communications  necessi- 
tatJDg  the  employment  of  a  ferry.  In  general  terms  it  may  be  said 
that  the  State  may  authorize  such  constructions,  provided  they  do 

1  Tbe  impTOTement  of  m  (tream  hy  McReynoldt  v.  Smftllhonie.  8  Bash,  447 ; 

Bute  Bathorit;  will  give  no  right  of  ac-  minola,  &c  Co.  v.  Feoria  Bridgp,  88  HI. 

tk>D  to  an  indiTidDBl  iocideiitallr  Injured  407 ;    Beojamln  ■>•  Uanittee.  &c.  Co.,  4S 

hj   the    hnproTenwot.      Zimmerman    v.  Hicb.  628 ;   Nelion  v.  Cheboygan  Na*. 

Union  Canal  Co.,  1  W.  &  8.  US.     8m  Co.,  44  Mich.  T;  i.  o.  88  Am.  Rep,  222. 
Thonder  Baj,  Ac  Co.  r.  Speechlej,  81         *  8««  Com moD weal tli  d.  Breed,  4  Pick. 

UJch.  S3&  4a0;  Dapew  ir.  Truslees  of  W.  and  E. 

■  Palmer  v.  CoTahoga  Co.,  B  McLean,  Canal,  S  Ind.  S :   Dover  v.  Portamoutli 

m-,  Kellogg  V.  Cnlon  Co.,  12  Conn.  T;  Bridge,  17  N.  H.  200;  Iltiooii,  Ac  Co.  p. 

Tbunn  Bank  v.  LoTell.  18  Conn.  600i  Fvoria  Bridge,  38  DL  467. 
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sot  constitute  material  obatructiona  to  navigatioti ;  but  whether 
they  are  to  be  regarded  as  material  obetruotions  or  not  U  to 
be  determined  in  each  caso  apon  its  own  circnnistanoss.  The 
character  of  the  structure,  the  facility  afforded  for  vessels  to 
pass  it,  tho  lolative  amount  of  traffic  likely  to  be  done  npon  the 
sti'eam  and  over  the  bridge,  and  whether  the  traffic  by  r^  would 
be  Ukely  to  be  more  incommoded  by  the  want  of  the  bridge  than 
the  traffic  by  water  wiUi  it,  are  all  circumstauoes  to  be  taken 
into  account  in  determining  tiiis  question.  It  is  quite  evident 
that  a  structure  might  oonatituta  a  material  obstrnction  on  the 
Ohio  or  the  Mississippi,  where  vessels  are  constantly  pasang, 
which  would  be  unobjectionable  on  a  stream  which  a  boat  only 
enters  at  intervals  of  weeks  or  months.  The  decision  of  tiie 
State  legislature  that  the  erection  is  not  an  obstruction  is  not 
conclusive ;  but  the  final  determination  will  rest  with  the  federal 
conrts,  who  have  jurisdiction  to  cause  the  structure  to  be  abated, 
if  it  be  found  to  obstruct  unnecessarily  the  traffic  upon  the  water. 
Parties  constructing  the  bridge  must  be  prepared  to  show,  not 
only  the  State  authority,  and  that  the  plan  and  construction  are 
proper,  but  also  that  it  accommodates  more  than  it  impedes  the 
general  commerce.' 

4.  The  States  may  lawfully  establish  femes  over  navigable 
waters,  and  grant  licenses  for  keeping  the  same,  and  forbid 
unlicensed  persons  from  running  boats  or  femes  without  such 
license.  This  also  is  only  the  establishment  of  a  publio  way,  and 
it  can  make  no  difference  whether  or  not  the  water  is  entirely 
within  the  State,  or,  on  the  other  hand,  is  a  highway  for  inter- 
state or  foreign  commerce.* 

6.  The  States  may  also  authorize  the  oonstmotion  of  dams 

1  Bm  thli  (abject  fullj  eonildered  in  Fumbif  v.  OMgorle,  10  How.  624.     Un- 

ttae  Wbeeliag  Bridge  Cue,  13  Ho*.  618.  der  ft  power  to  amend  iIib  obarter  of  a 

See  »lio  Columbus  Inanrance  Co.  v.  Peoria  rerry  companj,  the  legiilatnre  may  rego- 

Bridge  Co.,  G  McLeui.  70 ;  Same  v.  Cur-  late  the  tolU  chargeable  by  it.    Parker 

teniui.  e  McLean,   209;   Jolly  b.  Terra  v.  MotropoliCan,  &c  B.  B.  Co.,  100  Blan. 

Bantfl  Dnwbridge  Co.,  6  MoLmo,  2S7  j  fiOB.    Fkttj  rlghu  may  be  to  r^olated 

United  Btatei  v.  New  Bedlbrd  Bridge,  1  ai  to  rate*  of  ferriage,  and  ferrr  fraa. 

W.  &  M.  401 ;  Commiiiionen  of  St.  Jo»  chiMa  and  prirllegn  m  oontrolled  in  the 

eph  Co.  V.  Fidge,  G  Ind,  1&  hand*  of  granteei  and  leMeea,  that  they 

■  Conway  e.  Taylor'*  Ex'r,  1  Black,  ihall  not  be  abtiied  to  the  nriouj  detri. 

608;    Cliilven  v.   People,  11   Mich.  43;  ment  or  InoonTenieDoe   of   the    publlo. 

'  Marahall  v.  Grimei,  41  Hiai.  27.    In  theM  Where  thii  power  fi  gf ten  to  a  montd- 

caMi  the  State  lioenee  law  waa  aDatained  pality,  It  may  b«  reoalled  at  any  time. 

••  againit  a  veuel  enrolled  and  licenaed  People  r.  Uayor,  Ac.  of  New  Toi^  SI 

luder  the  law*  of  Congre**.    And  •••  Baib.  lOB. 


by  Google 


OH.  XVI.3         THK  FOUCX  POWBK  OV  THE  STATES.  7S8 

aoross  *  saTigable  trateiB ;  and  where  no  qnestioc  of  [*  694} 
fedenil  authority  is  involTcd,  the  Legialative  permis- 
sion  to  erect  a  dam  will  exempt  the  stnioture  from  beiog  consid- 
wed  a  nuiaanoe,^  and  it  would  Beem  also  that  it  must  exempt  tiie 
party  coostructing  it  from,  liability  to  any  private  action  for  injurj 
to  navigstioQ,  ao  long  as  he  keeps  within  the  authority  granted, 
and  is  guilty  of  do  negligence.' 

6.  To  the  forgoing  it  may  he  added  that  the  State  has  the 
same  power  of  regulating  the  speed  and  general  conduct  of  ships 
or  other  vessels  nav^atLUg  its  water  highwajrs,  that  it  has  to 
regulate  the  speed  and  conduct  of  persons  and  vehicles  upon  the 
ordinary  highway ;  subject  always  to  the  lestrictioQ  that  its  reg- 
olations  must  not  come  m  confiiot  with  any  regulations  eetab- 
Ushed  by  Congress  for  the  foreign  commerce  or  that  between  tihe< 
States.! 

X/evee»  and  Dramt.  Where,  under  legislative  authority,  the 
emstxuction  of  levees  and  embankmente  is  required,  to  protect 
from  overflow  and  destruction  considerable  tracts  of  country,, 
asseeements  are  commonly  levied  for  the  purpose  on  the  owners 
of  iaods  lying  on  or  neu  the  streams  or  bodies  of  water  from 
which  the  danger  is  anticipated.  Bnt  if  the  constructioQ  should 
be  imposed  as  a  duty  upon  rendents  or  property  owners  in  the 
neighborhood,  that  they  should  turn  out  periodically  or  in  emer- 
gencies, and  give  personal  attention  tmd  labor  to  the  construction 
of  the  necessary  defences  against  overflow  and  inundation,  it  is 
not  perceived  that  there  could  be  any  difficulty  in  supporting 
such  a  r^ulation  as  one  of  police,  or  of  resting  it  upon  the  same 
foundations  which  sustain  the  regulations  in  cities,  by  which 
duties  are  imposed  on  the  occupants  of  buildings  to  take  certain 
precautions  against  fires,  not  for  their  own  protection  exclusively, 

1  WiUioo  V.  Black  Bird  Creek  Alanh  Co.,  4  Harr,  888;  Boiwh  v.  W«lter,  10 

Co^2PeL24fi;  BrowDt>.CommoDwe«lth,  WaUi,  66;  Puker  c  Cntlet  Mill  Dun 

S  a  &  K-  373 ;  Buod  r.  Arthur,  4  Watt*,  Co.,  21  Ma,  S53 ;  ZimmeniMn  o.  nnloD 

487;  Hoggi'.  Zane>TilleCo.,6  0hio,410;  Csnml  Co.,   1  W.  &  S.   84S;   Depew  i>. 

Keaderhoiuer  i>.  State,  28  lod.  257.    And  Tnuleet  of  W.  and  £.  Ci\*X,  6  Ind.  8. 
we  Flanagan  v.  Pbiladelphia,  42  Penn.         »  People  v.  Jenkini,  1  Hill,  469;  Peo- 

St.  219 ;  Depew  t>.  Troiteei  at  W.  and  E.  pie  v.  Roe,  1  Hill,  470.    At  lo  the  right 

Canal,  6  Ind.  8;  Woodbani  r.  EUbonnie  of  regulation  in  general,  see  Harrigan  e. 

Hanuf.  Co.,  1  Biuell,  &4S;  i.  o.  1  Abb.  Lumber  Co.,  129  Maai.  680;  s.  o.  S7  Am. 

U.  S.  168;   Hinchman  v.  Fattenon,  Ac  Bep.  387.    A«  to  the  rigbt  to  regalate 

B.  B.  Co.,  17  N.  J.  Eq.  75;  Stonghtoa  o.  flabmie*  in  narigabte  waten,  aee  Gentile 

Bute,  6  Wii.  291.  f.  Slate,  2B  Ind.  409 ;  Pliippi  v.  SUta,  22 

*  See  Bailey  V.  Pbiladelphia,  Ac  B.B.  Md.  860;  People  c.  Beed,  47  Baib.  286. 
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bat  for  the  protection  of  the  general  pablic*  Laws  imposiiig  on 
the  owners  the  duty  of  draining  large  tracts  of  land  which  in 
their  natural  condition  are  unproductive,  and  are  a  source  of  dan- 
ger to  health,  may  be  enacted  under  the  same  power,'  though  in 
general  the  taxing  power  is  employed  for  the  purpose ; '  and  some- 
times land  is  appropriated  under  the  eminent  domain.* 

^ffttlationa  of  (Hvil  Bightt  and  Privilege.  Congress,  to  giye 
full  effect  to  the  fourteenth  amendment  to  tlic  federal  Constitu- 
tion, passed  an  act  in  1875,  which  provided  that  all  persons  within 
the  jurisdiction  of  the  United  States  shall  be  entitled  to  the  Full 
and  equal  enjoyment  of  the  accommodations,  advant^^  facili- 
ties, and  privil^es  of  inns,  public  conveyances  on  land  and 
water,  theatres  and  other  places  of  public  amusement,  subject 
only  to  the  conditions  and  limitations  established  by  law,  and 
applicable  alike  to  citizens  of  every  race  and  color,  regardless  of 
any  previous  condition  of  servitude."  As  the  general  power  of 
police  is  in  Uie  States,  and  not  in  the  federal  government,  the 
power  of  CoDgresB  to  make  so  sweeping  a  provision  may  poesibly 
be  brought  in  question ;  but  as  the  States  have  undoubted  right 
to  legislate  for  the  purpose  of  securing  impartiality  in  the  ac- 
commodations afforded  by  innkeepers  and  common  carriers,  and  as 
the  proprietors  of  theatres  and  other  places  of  public  amusement 
are  always  subject  to  the  license  and  regulation  of  the  law,  a  cor- 
responding enactment  by  the  State  would  seem  to  be  competent, 
and  has  been  sustained  as  a  proper  regulation  of  police.* 

Reg^dation  of  ButineMi  Charget.  In  the  early  days  of  the  com- 
mon law  it  was  sometimes  thought  necessary,  in  order  to  prevent 

1  Coolej  on.TaxktlDD,  401,402.    Bm  come  a  ddIhdc*.    NIckenon  v.  Bofton, 

Btate  «.  Newark,  2T  N.  J.  186,  IH,  per  131  Han.  900. 

Elmer,  1. ;  Crawley  v.  Copley,  2  I*.  An.  '  Reeret  v.  TreMDKT  of  Wood  Co.,  B 
83SI.  In  PeniuylTiiDla  It  haa  been  held  Ohio  St.  333;  Seailoiii  v.  Cntnkilton,  30 
that  the  Stai«  cannot,  a(  a  meatura  ot  Ohio  St  81Q;  Egyptian  Leree  Co.  v. 
police,  compel  the  owner  of  landi  bounded  Hardin,  2T  Ho.  405;  UcOeehee  d.  Uathii, 
on  inland  liilc-waier  to  conitrnct  embank-  21  Ark.  40 ;  Teatman  v.  Crandall,  11  La. 
menta  to  exclude  the  natural  flow  of  the  An.  220;  Scnflletown  Fence  Co.  v.  He- 
water,  but  that  where  (he  Stale  conatructa  AUiiter,  13  Biuh,812;  DaTidaoo  v.  New 
them  at  ita  own  eipenae,  and  learei  Ibem  Orleana,  96  TJ.  8.  07. 
In  poateMioa  of  the  owner,  it  may  Impoae  *  Commiaalonen  who  are  empowered 
OD  him  the  duty  of  repair.  Pliiladeiphla  to  atnlghten  a  river  to  protect  a  conntiy 
r.  Soott,  Bl  Penn.  St.  80.  agaliut  innndatioa  are  not  liable  p«r«oit- 

'  SeeSuten.  City  Conndl of  Charles-  ally  for  Incidental  ii^ories  to  indlvidnala. 

ton,  12  Rich.  702,  783.     It  la  competent  Neither  li  there  any  claim  agaimt  the 

to  require  a  lot-owner  to  All  up  at  hit  own  pobllc.    Orcen  d.  Swift,  47  Cal.  6S8. 

eipenae  a  lot  which  otherwiaa  would  be-  *  Lawa  of  1876,  c  114 

•  Doimdl  K.  Sute,  48  MIet.  601. 
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extortion,  to  interfere,  by  royal  proclamatJOD  or  otherwise,  and 
establish  the  charges  that  might  be  exacted  for  certain  com- 
modities or  services.  The  price  of  w^es  was  oftener  regulated 
than  that  of  anything  else,  the  local  m^strates  being  generally 
allowed  to  exercise  authority  over  the  subject.  The  practice  was 
followed  in  tliis  country,  and  prevailed  to  some  extent  up  to  the 
time  of  independence.  Since  then  it  has  been  commonly  sup- 
posed that  a  general  power  in  the  State  to  regulate  prices  was 
inconsistent  with  constitutional  liberty.  It  has  nevertheless  been 
conceded  that  in  some  cases  this  might  be  done,  and  the  question 
of  the  bounds  to  legislative  power  has  recently  been  made  promi- 
nent in  what  are  known  aa  the  Chiof^^  Warehouse  Cases.  The 
legislature  of  Ulinois,  on  the  supposition  that  warehouse  charges 
at  Chic^o  were  excessive  and  unfair,  undertook  to  limit  them 
to  a  maximum.  They  also  required  warebonsemen  to  take  out 
licenses  and  observe  vaiions  regulations,  which  are  not  important 
here,  and  imposed  certain  penalties  for  a  refusal  to  observe  the 
statute.  The  validity  of  the  legislation  was  affirmed  by  the  State 
court,  which  overruled  various  objections  made  on  constitutional 
grounds,  among  which  was,  that  in  effect  it  deprived  warehouse- 
men of  their  property  without  due  process  of  law.  The  ware- 
housemen denied  wholly  the  right  of  the  legislature  to  prescribe 
charges  for  private  services  or  for  the  use  of  private  property,  and 
it  was  urged  by  them  that,  if  admitted  at  all,  no  bounds  could 
be  set  to  it.  The  court,  in  sustaining  the  power,  placed  it  upon 
the  same  ground  with  the  right  to  regulate  the  charges  of  hack- 
men,  draymen,  public  ferrymen,  and  public  millers.'  The  case 
being  removed  to  the  federal  Supreme  Court,  the  decision  of  the 
State  court  was  affirmed,  and  the  principle  fully  approved.  The 
ground  of  the  decision  appears  to  be  that  the  employment  of 
these  warehousemen  is  a  public  or  qua*i  public  employment ;  that 
their  property  in  the  business  is  ''affected  with  a  public  interest," 
and  thereby  brought  under  that  general  power  of  control  which 
the  State  possesses  in  the  case  of  other  public  employments. 
Says  Mr.  Chief  Justice  WaUe :  "  Under  these  powers  the  govern- 
ment regulates  the  conduct  of  its  citizens  one  towards  another, 
and  the  manner  in  which  each  shall  use  his  own  property,  when 
such  regulation  becomes  necessary  for  the  public  good.  In  their 
1  Hnnn  p.  Peo^,  SO  HL  tO.    In  Uiii  caie,  JuiicM  McAUitUr  and  ScpU  dl*- 
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exerdae  it  has  been  costomaryia  E^laad  horn  time  immemonal, 
and  in  this  couDtrj  from  its  firat  coloDization,  to  regulate  feniea, 
common  csrriers,  hsckmen,  baken,  millers,  wharfingen,  &«^  and 
in  so  doing  to  fix  a  maximom  of  charge  to  be  made  for  aerviosa  reo> 
dered,  acoommodatiom  fomiahed,  and  articles  sold.  To  this  day 
statutes  are  to  be  found  in  many  of  the  States  upon  aome  or  all 
these  subjects,  and  we  think  it  has  never  yet  been  raccessfully 
contended  that  such  legislation  came  within  any  of  the  eonatita- 
tional  probilntions  agtunst  interference  with  private  property."  * 
Some  of  the  eases  here  referred  to  seem  plain  enough.  Ferries 
are  pnblic  highways,  and  when  individoala  are  peitnitted  to 
establitih  them,  they  are  allowed  the  aoverogn  prerogative  of 
charging  and  collecting  tolls ;  and  tolla  can  never  be  taken  except 
by  permission  of  the  State,  which  generally  ought  to  and  does 
prescribe  their  limits.  A  hackman  exercises  a  public  employment 
in  the  public  streets ;  one  which  alEords  peculiar  opportunities  fot 
impositions  and  frauds,  and  requires  special  supermion,  insomuch 
that  it  is  commonly  thought  necessary  to  prohibit  one  making, 
himself  such  except  with  permission  of  the  State,  and  the  num- 
ber is  sometimes  limited  so  as  in  effect  to  give  special  privileges. 
The  rates  of  toll,  when  mills  grind  for  toll,  is  usually  fixed  by  law ; 
but  there  is  nothing  exclusive  in  this :  the  parties  may  make  their 
own  bargains,  and  the  legislative  rate  only  controls  where  the 
parties  by  implication  have  apparently  acted  in  reference  to  it.  In 
England,  formerly,  the  lords  of  manora,  as  mill-owners,  had  ex- 
clusive rights  ;  and  where  an  exclusive  right  exists  in  one's  favor, 
to  compel  the  public  to  deal  with  him,  there  can  be  no  doubt  of 
the  light  in  the  State  to  compel  him  to  deal  fairly  with  the  public 
Such  a  right  existed  in  the  English  warehouse  oase  of  Allnutt  v. 
Inglis,^  in  which  the  Court  of  King's  Bench  denied  the  right  of  the 
warehousemen  to  fix  their  own  charges  at  discretion,  when  the  pnb- 
lic, under  exclusive  priril^es  which  the  warehoosemen  possessed, 
were  compelled  to  deal  with  them.' 

>  Muan  V.  nUnoU,  S4  U.  8.  B^  118,  •tanCM  id  wbieh  th*  axerdte  of  it  !□  Uie 

126.    In  tbi*   ctae,  JuttiCM    FitU  tai  State  hH  been  anqoMtioned,  uid  bidodk 

Smng  diMented.  tbem,  "  in  del^atinK  power  to  mnnicipKl 

*  ]Z  Eitit,  627.  bodiM  to  regulate   cbargea  of  backmen 

*  In  Munn  v.  People,  SO  111.  SD,  91,  and  draymen,  and  the  weight  and  price 
Chief  Juitice  Bnet,  in  (peaking  of  tlie  of  bread."  Regulating  Uie  weight  of 
power  to  "make  all  needful  rulei  and  bread  li  common,  and  neceaaarj  to  pre- 
ngolatioui  re^ieotlng  [be  uia  and  enjoy-  rent  impoiiiion ;  but  rcgnlating  the  price 
meut  of  propeiVi"  «p«ak«  of  familiar  in*  of  bread  we  eliould  anppgee  would  now 
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What  circamBtances  shall  affect  property  with  a  pablic  interest 
is  not  T«ry  clear.  The  mere  fact  that  the  public  have  an  inter- 
est in  the  ezistenee  of  the  business,  and  are  aocommodated  by  it, 
oannot  be  sufficient,  for  that  would  subject  the  stock  of  the  mer- 
ehant,  and  his  charges,  to  pablic  regulation.  The  pahho  have 
an  interest  in  every  businees  in  which  an  individual  offers  his 
wares,  his  merchaodise,  his  services,  or  his  accommodations  to  the 
public;  but  his  offer  does  not  place  him  at  the  mercy  of  the  pub- 
lic in  respect  to  charges  and  [Hioes.  If  one  is  permitted  to  take 
upon  himself  a  public  employment,  with  special  privileges  which 
only  the  State  can  confer  upon  him,  the  case  is  clear  enough ; 
and  it  seems  to  have  been  the  view  of  both  conrts  in  this  case, 
that  the  tMrcumstances  were  such  as  to  give  the  warehousemen  in 
Chic^o,  who  were  the  only  persons  affected  by  the  legislation, 
a  "  virtual "  monopoly  of  the  bosiness  of  receiving  and  forward- 
ing the  grain  of  the  country  to  and  from  that  important  point, 
and  by  the  very  fact  of  monopoly  to  give  their  business  a  public 
character,  affect  the  property  in  it  with  a  public  interest,  and 
render  regulation  of  (barges  indispensable.' 

meet  with  ineh  mlttBiica  aiijwbere,  m  legiilstore  to  regulate  the  chirgMof  crnn- 

wonld  require  a  dlitinct  determiiutioD  moD   curiera  for  the   trsnipoTtBtloii  of 

nponitaix>oi[itutloii*lriKhtflil(iee*.    Bow  peraontMid  propertj  within  the  State,  it 

tbe  baker  caa  hare  the  [nice  of  that  which  tailj  determined  in   the  afflnnatiTe  bj 

be  *olU  preicribed  for  him,  and  not  the  the  deciaioDi  of  the    federal    SuprenM 

inercluint  or  the  d>;4abarer,  it  Dot  ap-  Conrt.    In  Raliroad  CompaDy  v.  Fuller, 

parent    Indeed,  to admil the powerteemt  IT  Wail  660,  an  Mt  wu  t attained  which 

to  render  neceuary  the  recognition  of  the  prorided,  1,  That  each  railroad  company 

principle  that  there  it  and  can  be  no  limit  ihould  annnally,  in  a  month  named,  fli 

la  legislative  inlerfwenee  bnt  tooh  a*  it*  rate*  for  the  traniportation  of  pMten- 

leKithOiTB  discretion  from  time  to  tinM  gen  and  freighti;  ;i.  That  it  thonld  on 

may  pretcribe.  the  flrtt  day  of  the  next  month  canae  a 

1  See  what  it  laid  by  Bnat,  Ch.  3^  in  printed  copy  of  inch  rate*  to  be  put  up 
«d  Ql.  68-89,  and  by  Waile,  Ch.  J.,  in  M  in  ail  ice  ttationa  and  depott,  and  to  be 
U.  S.  Rep.  181.  In  Attorney-Oenerai  tr.  kept  up  daring  the  year;  a  That  the 
CUcego.  Ac.  R.  R.  Co.,  36  Wil.  426,  669,  faiiuretoctHnply  with  theeercqairenienta. 
Chief  Jnttice  Ayon,  in  hit  very  able  or  the  chai^ng  of  a  higher  rate  than  wit 
opinion  affirming  the  right  to  Hi  rail-  potted,  thonld  lubject  the  offending  eom- 
road  cliarget  by  amendment  to  chaiten  pany  to  penaltlet.  In  the  warehouse  ca«e 
which  reserved  the  power  of  amendment,  of  Mann  v.  Itiinoii,94  U.  8. 118,  the  power 
iBtltnated  decided  <riewt  in  favor  of  the  tolimitcharge* watdirectlyiDvtdved.and 
authority  under  the  geoeial  power  of  wat  affirmed.  In  Chicago,  &c.  R.  R.  Co. 
poUce.  That  right  would  proUbly  be  u.  Iowa,  H  U.  8.  166.  the  riglit  to  limit 
claimed  on  the  ground  that  railroads  re-  the  charges  of  a  ralitoad  company  was  tni- 
ceira  special  privileges  from  the  State ;  tained.  In  these  cases  no  qnettion  arose 
the  emiocnt  domain  being  alwayt  em-  of  the  application  of  the  power  to  con- 
ployed  in  their  favor,  and  tometimes  the  tracta  for  trantpoKation  throngb  the 
power  of  taxation,  Sute,  or  IVom  or  to  poinU  within  a  State 

Tbeqaeetionoftbepowerof  the  State  and  otber  poiott  outtlde ;  but  in  Feik  v. 


by  Google 


788  OONSTITUTtONAL  UUITATIOKS.  [CH.  XVI. 

The  plirase  "  affected  with  a  pablic  interest "  has  been  brought 
into  recent  diBCUssions  from  the  treatise  Ih  Portibut  Marit  of  Lord 
Hale,  where  the  important  passage  is  as  foUovs :  "A  man  for  his 
own  private  advanb^  may,  in  a  port  or  town,  Bet  up  a  wharf  or 
crane,  and  may  take  what  rates  he  and  his  customers  con  i^ree 
for  cranage,  wharf^e,  honaellage,  pesage ;  for  he  doth  no  more 
than  is  lawful  for  any  man  to  do,  viz.,  makes  the  most  of  bis  own. 
If  the  king  or  subject  have  a  public  wharf  unto  which  all  per- 
sons that  come  to  that  port  must  come  and  unlade  or  lade  their 
goods  as  for  the  purpose,  because  they  are  the  wharves  only 
licensed  by  the  queen,  or  because  there  is  no  other  wharf  in  that 
port,  as  it  may  fall  out  where  a  port  is  newly  erected ;  in  that 
case  there  cannot  be  taken  arbitrary  and  excessive  duties  for 
cranage,  wharfage,  pesage,  Sua.,  neither  can  they  be  enhanced 
to  an  immoderate, rate ;  but  the  duties  must  he  reasonable  and 
moderate,  though  settled  by  the  king's  license  or  charter.  For 
now  the  wharf,  crane,  and  other  conveniences  are  affected  with  a 
pablic  interest,  and  they  cease  to  be  juria  privati  only ;  as  if  a 
man  set  out  a  street  in  new  building  on  his  own  land;   it  is 

Cblcago,  Ac  R.  B.  Co.,  M  U.  S.  IM,  It  Uexican,  or  Indian  caUle  into  the  Suia 

WR*  decided  that  tli«  State  had  power  to  at  certain  aeaioiii  of  Ibe  year  wa«  lield 

pretcribe  a  maximniD  of  cbargea  to  be  invalid ;   and  Hall  i.  De  Cnir,  9C  U.  S. 

made  by  railroad  companleB,  not  on);  for  486,  in  which  It  wa*  decided  that  the 

traniporting'  pertoni  or  property  within  Siatei  couid  not  legislate  to  giTe  equal 

the  Slate,  bat  alio  perKHis  or  property  righd  toallp^wmion  the  pnblic  conrey- 


taken  up  oatiide  (he  Stale  and  bronchi 
within  it,  or  taken  up  inaide  and  carried 
withont.  Note  wm  made  in  tbe  caae  thi 
Congreai  had  eitabliihed  no  regulatic 
with  which  the  State  itatute  would  coi 
flict.    In  Carton  v.  Ill,  Cent.  B,  B.  Co. 


(Iowa),  13  N.  W.  Bep.  6T ;  a.  c.  6  Am.  4    of  raucA  Importance. 
Eng.B.Il.CM.305,itwa*heIdthata  ~      -     - 


/common  carriere  between 
point!  outaide  the  State  and  pointa  within 
it.  Under  thia  Iowa  dedilon  the  power  to 
legliUte  npOD  chargei  mnit  be  rectricted 
to  contncti  of  carriage  to  be  performed 
wholly  within  the  State,  and  cannot  be 


See  fhrther,  Fhitadeipbia,  &c.  R.  R.  Co. 
tract  for  carriage  trom  a  point  within  the  d.  Bowert,  4  Hontt.  606 ;  Parker  v.  Metro- 
State  to  a  point  in  another  State  wai  en-  politan  B.  R  Co.,  109  Han.  606 ;  People 
tire,  and  that  the  State  could  not  limit  the  v.  Botton,  Ac  R.  B.  Co.,  70  N.  T.  669 ; 
chargei,  becaoae  tlie  limitation  would  be  Chicago,  Ac.  B.  B.  Co.  n.  People,  67  HI.  1 ; 
an  encroachment  on  the  power  of  Con-  Buggle*  v.  People,  SI  111.  266;  Fuller  tr. 
greM  OTer  inter-Btate  commerce.  In  a  up-  Chicago,  Ac.  R.  B.  Co.,  SI  Iowa,  188; 
pon  of  thi*  Tiew  iCTeral  deciilom  of  the  Council  BtuBa  v.  Eantu  City,  Ac.  U.  R. 
federal  Supreme  Court  are  referred  to,  Co.,  46  Iowa,  338 1  Attorney-General  v. 
notably  Ca«e  of  Suie  Freight  Tax,  16  Railroad  CompuKee,  86  Wii.  426 ;  Peik 
WM.  2B2,  fa  which  it  waa  held  that  a  c.  Chicago,  Ac.  B.  B  Co.,  6  Biaa.  177 ; 
State  could  not  Impose  a  lax  on  freight*  Blake  o.  Winona.  Ac.  B.  B.  Co.,  16  Uiin. 
carried  by  a  railroad  company  fttim  one  418 ;  a.  a.  18  Am.  Rep.  84G ;  a.  q.  in  error. 
State  into  another;  Railroad  Co.  v.  Hosen,  94  U.  8.  180;  Chicago,  Ac  B.  B.  Col  k 
ge  U.  6.  466,  in  which  the  itatnle  of  Mil-  Ackley,  94  U.  8. 179. 
•otirt  forbidding  tbe  bilnging  of  TeiM, 
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DOW  no  longer  bare  private  interest,  but  is  affected  hj  a  pablio 
interest." 

IE  the  case  of  a  street  thrown  open  to  the  public  is  an  apt 
illustration  of  the  public  interest  Lord  Hale  had  iu  mind,  the  in- 
terest is  very  manifest.  It  will  be  equally  manifest  in  the  case  of 
the  wharf^  if  it  is  borne  in  mind  that  the  title  to  the  soil  under 
navigable  water  in  England  is  in  the  Grown,  and  that  wharves  can 
only  be  erected  by  express  or  implied  license,  and  can  only  be 
made  available  by  making  use  of  this  public  property  in  tlie  soil. 
If,  then,  by  public  permission,  one  is  making  use  of  the  public 
property,  and  he  chances  to  be  the  only  one  with  whom  the  public 
can  de^  in  respect  to  the  use  of  that  property,  it  aeems  entirely 
reasonable  to  say  that  his  business  is  affected  with  a  public  interest 
which  requires  him  to  deal  with  the  public  on  reasonable  terms. 

In  the  following  cases  we  should  say  that  property  in  business 
was  affected  with  a  public  interest :  1.  Where  the  business  is  one 
the  following  of  which  is  not  of  right,  but  is  permitted  by  the 
State  as  a  privilege  or  franchise.  Under  this  head  would  be  com- 
prised the  business  of  setting  up  lotteries,  of  giving  shows,  &c.,  of 
keeping  billiard-tables  for  hire,  and  of  seUing  iotoxioating  drinks 
when  the  sale  by  unlicensed  parties  is  forbidden  ;  also  the  cases 
of  toll-bridges,  Ac.  2.  Where  the  State,  on  public  grounds, 
renders  to  the  business  special  assistance,  by  taxation  or  other- 
wise. 8.  Where,  for  the  accommodation  of  the  business,  some 
special  use  is  allowed  to  be  made  of  public  property  or  of  a  public 
easement.  4.  Where  exclusive  privileges  are  granted  in  con- 
sideration of  some  special  return  to  be  made  to  the  public.  Poo- 
sibly  there  may  be  other  cases. 

ilucella7U0U$  Catet.  It  would  be  quite  impossible  to  ennmeTate 
all  the  instances  in  which  the  police  power  ia  or  may  be  exercised, 
because  the  various  cases  in  which  the  exercise  by  oue  individual 
of  his  rights  may  conflict  with  a  nmilar  exercise  by  others,  or  may 
be  detrimental  to  the  public  order  or  safety,  are  infinite  in  num- 
ber and  in  variety.  And  there  are  other  cases  where  it  becomes 
necessary  for  the  public  authorities  to  interfere  with  the  control 
by  individuals  of  their  property,  and  even  to  destroy  it,  where 
the  owners  themselves  have  fully  observed  all  their  duties  to  their 
fellows  and  to  the  State,  but  where,  nevertheless,  some  control- 
ling public  necessity  demands  the  interference  or  deEtruction.  A 
strong  instance  of  this  description  is  where  it  becomes  necessary 


by  Google 


T40  ooKsnTtnroNAL  umitatiohb.  [ch.  xtl 

to  take,  use,  or  destroy  the  private  properly  of  indiridoala  to  pre- 
vent the  epreading  of  a  fire,  the  lavages  of  a  pestilenoe,  the 

advance  of  a  hostile  army,  or  any  other  great  pnblio 
[*  595]   calamity.^   Hen  the  iadividnal  is  in  no  degree  in  *  fault, 

but  hia  interest  must  yield  to  that  "■  necessity "  which 
"knows  no  law."  The  eatablisbment  of  Hmita  witbio  the  denser 
pontons  of  cities  and  vill^es,  within  which  buildings  constructed 
of  inflammable  materials  shall  not  be  erected  or  repaired,  may 
also,  in  some  cases,  be  equivalent  to  a  destruction  of  private 
property  ;  but  regulations  for  this  purpose  have  been  sustained 
notwithstanding  this  result.'  Wharf  linos  may  also  be  esteblished 
for  the  general  good,  even  though  they  prevent  the  owners  c^ 
water-fronts  from  building  out  on  soil  which  constitutes  private 
property.^  And,  whenever  the  legislature  deem  it  necessary  to 
the  protection  of  a  harbor  to  forbid  the  removal  of  stonea,  gravel, 
or  sand  from  the  beach,  they  may  estohlish  r^ulations  to  that 
effect  under  penalties,  and  make  them  applicable  to  the  owners 
of  the  soil  equally  witii  other  persons.  Sudi  regulations  are  only 
"  a  just  restraint  of  an  injurious  use  of  property,  which  the  legis- 
lature have  authority  "  to  impose.* 

So  a  particular  use  of  property  may  sometimes  be  forbidden, 
where,  by  a  change  of  circumstances,  and  without  the  fault  of  the 
owner,  tliat  which  was  once  lawful,  proper,  and  unobjectiouable 
hae  now  become  a  public  nuisance,  endangering  the  public  health 
or  the  public  safety.     Mill-dams  are  sometimes  destroyed   upon 

)  Saltpebv  Cue,  12  Cok«,  IS;  Major,  d.  Mitchell,  1  BUIch.  549;  t.  c.  Id  error, 

4c.  of  New  York  v.  Lord,  18  Wend.  IM ;  13  How.  116, 

HiumU  v.  Major,  tc  of  New  York,  2  *  Beapnbtic*  tr.  Dnqoet,  2  T»tet,498; 

Denio,  4ei ;  Sorocoo  r.  Gearj,  3  Cal.  69 ;  Wadleigh  r.  Gilman,  12  Me.  403  ;  •.  c,  28 

Hale  u.  Lawrence,  21  N.J.  714;  American  Am.  Dec.  188;   Brady  d,  Northwettern 

Print  Work!  tr.  Lawrence,  21  N.  J.  248;  In*.  Co.,  11  Hich.  426;  Monroe  v.  HoS- 

M«eker  v.  Van  Benwelaer,  15  Wend.  897;  man,  39  La.  An.  B51 ;  s.  o.  29  Am.  Rep. 

McDonald ".  Redwing,  IBMinn.  88;  Phila-  346;  King  i>.  DaTBnport,98  Dl.  806;  a.c. 

delphia  c.  Scott,  SI  Fenn.  St  60  ;  Dillon,  88  Am.  Rep.  80. 

Mnn.  Corp.  JS  766-7^9.    And  «ee  Jonei  ■  Commonwealth  v.  Alger,  7  Cnih.  68. 

D.   Richmond,  18   Grat  617,  tor  a  case  See   Hart  u.   Major,  4c.   ot  Albany,  9 

where  the  miinicipatauthoritie«pureha«ed  Wend.  571;  s.  c.  24  Am.  Deo.  165. 

and  took  poiaeiaion  of  the  liqnor  of  a  city  *  Commonwealth  r.  Tewksbuiy.U  Met 

about  to  be  occupied  bj  a  capturing  mill-  55.    A  (tatnte  which  prohibited  tlie  har- 

tary  force,  and  deatroyed  it  to  pre»ent  the  ing  in  poaaeBsion  of  game  birda  after  a 

dieorders  that  might  be  anticipated  from  certun   time,  though  killed   within   the 

free  acceis  to  intoxicating  drinki  under  lawful  time,  »u  inatajned  in  Pbelpi  v. 

the  clrcum stances.    And  ai  to  appropria-  Bacey,  BO  N.  Y,  10.    That  tbe  State  may 

tion  by  military  anthoritiei,  Me  Harmony  prohibit  the  sale  of  armi  to  minors,  tea 
BIMB  t.  CaUlont,  1  Lea,  TU. 
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thia  gronnd  ;  ^  and  cborobyards  which  prove,  in  the  adnnce  of 
urban  population,  to  be  detrimeotal  to  the  pablio  health,  oi  in 
danger  of  becoming  so,  are  liable  to  be  closed  against  farther  use 
for  cemetery  purposes.'  Th6  keeping  of  gunpowder  in  uusafe 
quantities  in  cities  or  villages ; '  the  sale  of  poisonous  drugs, 
unless  labelled  ;  allowing  unmuzzled  dogs  to  be  <at  large  when 
danger  of  hydrophobia  is  apprehended  i*  or  the  keeping 
for  sole  unwholesome  *  provisions,  or  otiier  deleterious  [*596] 
substances, — are  all  subject  to  be  forbidden  under  this 
power.  And,  generally,  it  may  be  enid  that  each  State  has  com- 
plete authority  to  provide  for  the  abatement  of  nuisances,  whether 
they  exist  by  the  fault  of  individuals  or  not,^  and  eveu  though 

1  Hitler  9.  Cnig,  11 H.  J.  Eq.  ITS.  And  Cooiwr,  S  T«.  Ct.  Ap.  489 ;  B.  o.  80  Am. 

oflBDiiTe  muotuiturei  mmy  be  itopped.  Rep.  162.    Ai  a  meuare  ot  intarnal  po- 

Coe  B.  SvhDlti,  47  Barb.  64.     8«e  League  Bee,  the  Blate  hM  the  power  to  enoouiage 

V.  JooracKj,  20  Tex.  173 ;  aiita,  p.  *  6B4,  the  keeping  of  theep,  end  to  diaconnKe 

snd  eaiee  cited  In  note.  the  keeping  of  dogt,  by  impoting  a  pen- 

1  Brick  Preibyterum  CbnTchn.  Major,  ally  npon  the  owner  ot  ■  dogfiir  keeping 
Ac  of  New  York,  S  Cow.  638 ;  Coatei  v.  the  lame.  Mlt<:hell «.  WUHam*,  27  Ind.  6% 
Major,  Ac  of  New  Tork,  7  Cow,  d04;  Orby  Impmtng  a  dog  tai  fbr  a  fUnd  to  lr»- 
Rincaid'i  Appeal,  M  Peno,  Bt  411;  a.  o.  deraoify  gheep  ownera  for  loeoe*  aufCered 
6  Am.  Kep.  S7T.  Ai  to  the  general  from  doge.  Van  Uom  v.  People,  46  Mich, 
power  of  regulation  of  place*  of  burfal,  ISS.  A  law  prohibiting  the  bringing  of 
■ee  Woodlawn  Cemetery  n.  Grerett.  118  Tezae  aod  Cherokee  cattle  Into  the  8ut« 
Man.  154;  Lake  View  e.  Roie  Hill  Cem-  becanee  of  the  tendency  to  commnnleata 
etcry  Co.,  70  III.  191 ;  Dpjohn  o.  Board  of  a  dangerooi  and  fatal  diwaie  to  other  cat- 
Health,  4S  Mich.  642.  And  aee  onM,  p.  tie,  wa*  luttained  in  Teaeel  v.  Alexander, 
•684,  note.  The  leglalature  may  authoi^  58  HI.  S&4.  It  haa  >lnoe,  however,  been 
In  a  munlulpal  corporation  to  remore  the  quettloned,  and  in  Railroad  Company  e. 
deed  from  a  cemetery  within  It  Craig  Uoeeo,  06  U.  8. 466,  mcb  an  act  wai  held 
e.  Firat  Freib.  Chnrch,  88  Peon.  St  43;  tobean  InvailoDof  tbepower  of  CongreM 
B.  c.  S2  Am.  Rep.  417.  orer  IntertUte  oommerce.    See  ako  Hall 

)  Foote  v.  Fire  Department,  6  Hill,  W;  f.  De  Cnlr,  06  U.  8.486. 

WOliam*  v.  Angnata,  *  Oa.  609.    And  ■  8ee  Miller  r.  Craig,  11  N.  J.  tq.  176 ; 

tee  Lioenae  CaM*,  6  How.  604,  689,  pM  Weeki  e.  Milwaukee,  10  Wli.  S4S;  Wa- 

MeLton,  J. ;  Fliher  e.  UcGitr,  1  Gray,  (ertown  d.  Mayo,  109  Han.  BIG.    One  trf 

127,  per  8hme,Cii.J.  thepowen  moat  commonlyeonrerred  vp- 

*  Horey  e.    Brown,    42    N.    H.   S73;  on  municipal  corporatioDa  ii  that  to  de- 

Waihington  e.  Me^,  1  MacArthor,  68.  dare  and  abate  nainuicei.    The  general 

Doga,  which  are  animsit  In  which  the  anthority  it  commonly  given  to  the  com- 

Dwner    baa    no    ebeoliile    property,    are  moo  coundl  or  other  legislative  body,  but 

iabject  to  anch  regnlatlont  a«  the  legia-  lo  fiir  a*  the  nulaancea  are  auppoaed  to  be 

latnre  may  preiLTibe,  and  it  li  not  nn-  injnrtoiu  to  the  pabllc  health,  juriadlctioD 

eooalitational  to  authoriie  their  deatruo-  in  retpeet  to  them  U  likely  to  be  conferred 

lion,  withont  previoai  adjadlcatloa,  when  apoa  board*  of  health.     Where  nuiaaneea 

AiDnd  at  large  without  belog  licented  and  are  ipoken  of  In  ttatntef  delegating  thia 

collared  according  lo  the  atatntory  regn-  authorit]',  pabllc  nuiiancei  mnit  be  nn- 

lation.    Blair  v.  Forehand,  100  Mali.  13S.  dentood  ai  intended,  and  for  whatever  it 

And   tee  Carter  n.  Dow,  18  WIl  298)  merely  a  private    naiiance    indivlduali 

Horey  v.  Brown,  42  N.  H.  878  j  Ex  paiU  moat  teek  tbelr  own  nmedy.    The  delc- 
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ia  tiieir  origin  they  maj  haTe  been  permitted  or  liceoaed  by 
law.' 

gatioD  of  thU  ftatliorl^  over  nniHncet  cipsl  council  may  make  tbo  Mlling  ot 
U  very  apt  to  rsiia  troableaome  que*-  ipiiitnoni  liquon  within  thtdr  juiidic- 
lioiu,  tad  tbe  anthori^  iueU  li  Ukelj  to  tioo  a  miUance :  Ooddard  u.  JaekMD*ille, 
be  Uken  to  be  broader  tban  it  li.  It  li  16  UL  688;  or  tlie  lueping  ol  a  bovling 
flnt  lo  be  undentood  that  nothing  ii  a  alley  fhr  hire;  Tanner  b.  Albion,  fi  Rill, 
pnblic  nniiance  vhich  the  law  itself —  12I;oraiioffeDtiTeiDai]ufactotT;KenMd7 
either  common  or  •catnte — authorize!,  v.  Phelp*,  10  La.  An.  227 ;  or  a  slaaghter- 
Fttubnrgh,  Ac.  R  R.  Co.  v.  Brown,  67  hotue  within  certain  ipecifled  limili: 
Ind.  46  i  a.  c.  S3  Am.  Rep.  78 ;  Chicago,  &c.  Metropolitan  Board  of  Health  e>.  Heiater, 
B.B.  Co.D.Joliet,79  JU.26.  And  there-  87  N.T.6ei;  orapri*ate  lioqiital:  Hiine 
fore  If  the  municipal  aulhority  ibotild  v.  DaTldaon,  5  Mart.  ■.  b.  409;  a.  c.  16 
aaaame  to  declare  aomething  which  wai  Am.  Dec.  189 ;  or  the  erection  of  wooden 
entireir  lawful  hj  the  law  of  tbe  Sute  to  building!  ;  King  d.  Darenport,  98  DL  306 ; 
be  a  nulaance,  the  declaration  would  boa  orthernnning  at  largeof  twine:  Boberta 
mere  nuUit;  became  in  conflict  with  the  v.  Ogle,  30 IIL  469 ;  Whitfield  p.  Longeit, 
•uperioT  law.  An  illnatratioit  ia  fi>ond  in  6  Ired.  268;  Croaby  e.  Wairen,  t  Bich. 
acaae  where  adtj  declared  tbe  occapa-  S86;  or  tbe  nnreMonable  occupation  of 
tion  by  a  railroad  company  of  certain  public  water! :  Toume  f.  Lee,  8  Mart. 
gtoonda  where  it  bad  been  lawfoilj  lo-  r.  a.  646 ;  a.  c.  20  Am.  Dec.  200.  And  if 
calad  to  be  a  nniiance,  and  fbrbade  its  In  any  of  tbeae  carci  there  waa  donbt 
longer  continuance.  Chicago,  &o.  B.  R.  whether  what  waa  forbidden  waa  not  a 
Co.  D.Jollet,  79L1.26.  Whether  an  j  pai^  DDiMDce  at  tbe  common  law,  themtmid- 
ticular  thing  or  act  la  or  li  not  permitted  pal  declaration  would,  aa  to  the  fkitun^ 
by  tlie  law  of  the  State  muit  alway*  be  a  reioWe  the  doubt,  but  could  not  operate 
judicial  queition,  and  tberefbre  the  qnet-  re irotpec timely.  If  a  municipal  corpora- 
tion what  is  and  what  ia  not  a  public  tion  proceeda  to  abate  a  nuiaance,  it  poi- 
nnisanoe  muat  be  Judidal,  and  it  It  not  aeaaei  for  tbat  purpoae  oa\j  tbe  righti  of 
competent  to  delegate  it  to  the  local  legia-  any  private  perton,  and  if  ii^ury  reanita 
laUve  or  adminiitratlie  hoarda.  Yatet  lo  an  individual,  it  moat  jua^ty  ita  action 
B.  Milwaukee,  10  Wall.  497 ;  Wreford  c.  by  thowing  tbat  a  nuUance  esialed  In 
People,  14  Mich.  41;  Bute  d.  Street  Com-  fact.  Wood  on  Nuiaancea,  }}  738,739; 
miulonen,  86N.J.2B3;  Ererett d. Coun-  Welch  v.  Stowell,  3  Doug.  (lOch.)  032; 
cllBtuiri.46lDwa,6fl;  Hutton  v.  Camden,  Brightman  v.  Briitol,  66  Me.  426;  a.  o. 
38  N.  J.  122 ;  B.  0.  23  Am.  Bep.  20S;  St.  20  Am.  Bep.  711.  Bnt  a  mooidpal  cor- 
Loni*  s.  Schnuckelberg,  7  Ho.  App.  686.  poration  may  order  tbe  remoTal  of  a 
The  local  dedaralioD  that  a  nuiiance  ex-  nuiiance  at  tbe  ezpente  of  tbe  pmou 
lata  ii  therefore  not  conclnaire,  and  the  creating  or  reapootibia  for  it  S^m  r. 
party  concerned  may  conteat  the  fact  in  Eaateni  B.  R.  Co.,  98  Maia.  481.  And 
the  courti.  In  Kennedy  v.  Board  of  thlt  it  frequently  done  in  the  owe  of  d^ 
Health,  2  Penn.  St.  360,  it  wai  held  com-  lots  which  are  a  nniaance  in  th^  natnral 
petent  for  the  legitlature  to  make  it  con-  condition,  or  hare  became  to  by  tbe  act 
cln«lTe ;  hut  thli  teemi  queitionable.  It  or  neglect  of  the  owner.  The  munidpal 
it  entirely  competent,  however,  lo  confer  order  for  removal  It  concluilTe.  Baker 
npon  [he  municipalltiei  the  anthoriQr  to  v.  Beaton,  12  Pick.  481 ;  a.  o.  22  Am.  Dec. 
aoperaede  the  general  law  In  retpect  to  421 ;  though  when  It  it  to  he  done  at  the 
those  matters  which  are  found  to  be  inju-  coat  of  the  owner  he  It  not  coadaded  as 
riont  in  their  locality,  and  to  create  aa  to  to  the  cost  by  the  action  of  the  oorpota- 
them  a  new  claaa  of  pobtlc  offences,  tion,  bnt  baa  a  right  to  be  heard  aa  to  the 
Thm,  under  proper  legislation,  a  muni-  itacnt.    Salem  r.  Eaalem  B.  B.  Co.,  98 

).  26;  Fertilidng  Co.  e.  Hyde  PiA, 


by  Google 


CH.  XVI.]        THE  POUOE  POWES  OV  TBS  STATES.  718 

The  State  haa  also  a  right  to  determiDe  what  employmeDts  shall 
be  permitted,  and  to  forbid  those  which  are  deemed  prejudicial  to 
the  public  good.  Under  thia  right  it  forbids  the  keeping  of  gam- 
bling houses,  and  other  places  where  games  of  chance  or  ekill  are 
played  for  money,  the  keeping  for  sale  of  indecent  books  and  pic- 
tures, the  keeping  of  bouaes  of  prostitution,  and  the  resort  thereto, 
and  in  some  States  the  sale  of  intoxicating  drinkd  as  a  beverage.* 
These  several  kinds  of  business  have  a  tendency  which  is  injuri- 
ous and  demoralizing ;  and  this  tendency  is  rect^nized  even  in 
States  where  they  are  not  forbidden,  and  they  are  subjected  to 
regulations  with  a  view  to  reducing  their  evils  to  a  minimum. 
The  regulation  is  likely  to  take  the  form  of  a  license,  for  which  a 
fee  is  exacted  to  cover  the  expense  of  supervi^on,  and  the  days 
and  hours  when  the  business  shall  be  suffered  will  perhaps  also 
be  prescribed.  Where  an  occupation  like  gaming  or  the  sale  of 
demoralizing  articles  is  altogether  prohibited,  it  is  not  uncommon 
to  provide  that  whatever  is  kept  for  use  or  sale  in  violation  of  the 
law  shall  be  forfeited  by  the  owner,  and,  after  judicial  hearing, 
condemned  and  destroyed.*  And  taxes  are  sometimes  imposed 
with  a  view  to  discourage  occupations  which  are  injurious  in  their 
tendency,  but  which  the  State  does  not  venture  to  prohibit.' 

So  the  most  proper  business  may  be  regulated  to  prevent  its  be- 
coming offensive  to  the  public  sense  of  decency,*  or  for  any  other 
reason  injurious  or  dangerous;*  and  rules  for  the  conduct  of  the 
most  necessary  and  common  occupations  are  prescribed  when  from 

UaM.  431.  If  the  corporation  ii  iUelf  to  CDKCt  that  tbe  lighting  up  of  ancb  * 
ehargeable  with  orMting  the  nnisuice,  place  on  that  daj  ihall  be  prima  faa4 
tbe  oott  of  abating  It  cannot  be  impoaed  eTidence  of  gaiiL  Flqua  d.  Zimmerlin, 
vpoo  tlie  owner.  Weeki  v.  Milwaukee,  86  Ohio  St.  607.  Where  a  mnnidpat  or- 
10  Wi*.  S42.  See  Banntng  v.  Common-  dinance  permit*  lalee,  the  llcenie  may  ba 
wealth,  S  Dot.  96.  The  abatement  mojt  torfrited  for  Tialation  of  the  ordinance, 
be  made  by  the  remoTal  of  that  in  which  Ottumwa  e.  Schwab,  62  luwa,  515.  Ha- 
tha nuiunoe  coniltta.  King  n.  Roaewell,  nidpal  authoritiea  empowered  to  cloie 
S  Satk.  459 ;  Ely  v.  SnperTiiort  of  Nlag-  drinking  places  "  temporarily  "  cannot 
■ra,  86  N.  T.  297  ;  State  n.  Keenan,  G  order  them  clnaed  "  tiU  ftuthar  order," 
B.  I.  497;  Miller  ■>.  Birch,  82  Tex.  208.  but  mnit  define  tiie  time.  State  v. 
And  it  moat  be  done  without  Inflicting  Stranjt,  49  Md.  288. 
onneceMar;  injury.  Babcock d.  Buffalo,  *  Atiu,  p.  '683,  note. 
ea  N.  T.  268;  Weil  k.  Ricord,24  N.  J.  >  Toungbloodo. Sexton, 32 Mich. 400. 
Eq.  189.  See  Ferguaon  o.  Setma,  48  Ala.  *  Ijke  the  keeping  and  exhibiUon  of 
S98.  And  on  the  lutject  in  general,  Fer-  italUona  and  bulti  in  public  plaoei.  No* 
tUi^ng  Co.  V.  Hyde  Park,  97  U.  3.  669.  Un  d.  Franklin,  4  Terg.  16B. 

>  Where  lale  of  theu  ii  allowed,  It  ii         >  Watertowo  b.  Mayo,  109  Maw.  816; 

)  require  doting  of  placea  of  Blydenburg  c.  Milet,  ^  Conn.  4S4 ;  Tay- 

n  SuDdv  i  and  It  ia  held  cooipeteot  loi  n.  Sute,  86  Wl*.  208. 
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fbeir  oatare  tbey  afford  peculiar  opportunities  for  iotpostion  and 
fraud,*  Cities  commonly  provide  markets  where  provisions  may 
be  exposed  for  sale ;  and  these  are  subjected  to  careful  regula- 
tions, and  furnished  with  official  inspectors  to  whom  every  dealer 
may  be  required  to  exhibit  his  stock.  Dealers  may  ^so  be  oon>- 
pelled  to  take  out  a  license,  and  the  license  may  be  refused  to  a 
person  of  bad  reputation,  or  taken  away  from  a  party  detected  in 
dishonest  practices.'  For  deaUnga  in  the  markets,  weights  and 
measures  are  established,  and  parties  most  conform  to  the  fixed 
standards  nnder  penalty.*  It  is  alao  common  to  require  draymen, 
hackmen,  pawnbrokera,  and  auctioneers  to  take  out  licenses,  and 
to  conform  to  such  rules  and  regulations  as  seem  important  to 
the  public  oonrenieace  and  protection.*  So  for  the  protection  of 
youth  in  insUtutions  of  leuning,  and  for  the  good  discipline  of 
schools,  the  sale  of  liquors  in  their  vicinity  may  be  prohibited 
when  allowed  generally ,"  and  credit  for  livery  to  pupils,  without 
the  consent  of  the  college  authorities,  may  be  subjected  to  pen- 
alty .*  So  for  the  protection  of  laborers  against  the  oppression  of 
employers,  it  is  held  competent  to  forbid  their  being  paid  id  any- 
thing else  than  legal-tender  funds.^  And  under  its  general  right 
to  require  merchandise  to  be  submitted  to  public  inspection  and 

'  E.g.  the  buiineM  of  iniurlng  IWei  water  mixed  may  be  made  ■  penal  of- 

or  property.     Ward  b.  Farwell,  BT   lU.  fence.    Commonwealth  v.  Wnlte,  11  Al- 

608 ;   Iioihrop   e.   Steadouui,   42  Conn,  len,  284.    Ai   to^market  regulation  in 

683.<  general,  »ee  Wartman  v.  Fhitadelphu,  S3 

I  See,  in  genenl.  NighUn^le't  Csie,  Penn.  St.  902;  Spauldiog  n.  Lowell,  SS 

11   l^ck.   168;    Buffalo  v.   Webiter,   10  Pick.  71;  Gall  k.  Cincinnati,  IB  Ohio  St. 

Wend.  99;  Buih  o.   Seabury,  8  Johns.  668;  Municipality  ■.  Cntting,  4  Ca.  An. 

418 ;  Ash  ».  People,  11  Hiuh.  84T ;  Btate  886 ;  State  d.  Fiaber,  62  Mo.  174. 
r.  Leiber,  llIowa,407;Le  Clatre  v.  Da<r-         *  Commonwealth  d.  Stodder,  2  CiMh. 

enport,  18  Iowa,  210;  White  v.  Kent,  11  M2;  Honill  ■>.  Stale,  88  Wi«.  4S8;  a.  o. 

Oblo  St  660;  Bowling  Oreen  n.  Carmm,  20   Am.  Sep.   12;   Dillon,   Mnn.   Corp. 

10  Bush,  84 ;  New  Orleans  v.  Stafford,  27  SJ  291-396.     A«  to  Ucenae  feei,  and  when 

I«.  Ann.  417.    The  power  Is  continuing,  they  are  taxes,  h«  ante,  pp.  *S01,  *496i 

and   markets  once   established  may   be  MayOT,  &&  of  Habile  v.  ToiUe,  8  Ala. 

changed  at  the  option  of  the  authorities,  187. 

and  they  cannot  even  by  contract  deprive         *  State  d.  Raiucher,  1  Let,  90;  Boyds; 

themselTes  of  this  power.    Gate  v.  Eals-  Bryant,  86  Ark.  69 ;  a.  c.  87  Am.  Rep.  6. 
maioo,  23  Mich.  844;  Gall  e.  Cincinnati,         *  Boper  v.  HarTard  Coll^^,  1  Piek. 

18  Ohio  Si.  663;  Cougot  v.  New  Orieani,  177;   a.  o.  11  Am.  Dec  169.     In   Com- 

16  La.  Ann.  21.  monwealtli  e.  Bacon,  IS  Bosh,  210,  a.  c. 

*  Ouillolte   V.  New   Orleans,   IS   Ia.  2S  Am.  Rep.  169,  it  was  held  not  cotnpe- 

Ann.  482;  Page  v.  Fazackerly,  38  Barb,  tent  to  forbid  anyone  carrying  on  stabling 

892;  Raleigh  n.  Sorretl.  1  Jones  (N.  C),  within  a  spedfled  distance  of  a  named 

49 ;  Gaines  r.  Coat«t,  61  Mite.  336 ;  Dil-  agricultural  society  during  Ita  &irt. 
Ion,  Hun.  Corp.  $S  828,  824,  and  cases         7  gfaaffer  c.  Untoo  Mining  Co.,  66  Md. 

died.    The  sale  of  puts  milk  and  pore  74. 
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regulation,  the  State  may  prescribe  tbe  size  of  packages  and  place 
of  iDspectioQ  for  the  shipment  of  tobacco  to  foreign  countries,  and 
impose  penalties  for  failure  to  conform  to  tbe  regulations.' 

The  general  rale  undoubtedly  is,  that  any  person  is  at  liberty 
to  pureue  any  lawful  calling,  and  to  do  so  in  his  own  way.  not 
encroaching  upon  the  rights  of  others.  This  general  right  cannot 
be  taken  away.  It  ia  not  competent,  therefore,  to  forbid  any 
person  or  class  of  persona,  whether  citizens  or  resident  aliens,  of* 
fering  their  services  in  lawful  business,  or  to  subject  others  to 
penalties  for  employing  them.'  But  here,  as  elsewhere,  it  is  proper 
to  recognize  distinctions  that  exist  in  the  nature  of  things,  and 
under  some  circnmstances  to  inhibit  employments  to  some  one 
class  while  leaving  them  open  to  othfers.  Some  employments,  for 
example,  may  be  admissible  for  males  and  improper  for  females, 
and  regulations  recc^nizii^  the  impropriety  and  forbidding  women 
engaging  in  them  would  be  open  to  no  reasonable  objection.^  The 
same  is  true  of  young  children,  whose  employment  in  mines  and 
manufactories  is  commonly,  and  ought  always  to  be  regulated.* 
And  some  employments  in  which  integrity  is  of  vital  importance 
it  may  be  proper  to  treat  as  privileges  merely,  and  to  refuse  the 
license  to  follow  them  to  any  who  are  not  reputable. 

WheUier  the  prohibited  act  or  omission  shall  be  made  a  crimi- 
nal offence,  punishable  under  the  general  laws,  or  subject  to  pun- 
ishment under  municipal  by-laws,  or,  on  the  other  hand,  the  party 
be  deprived  of  all  remedy  for  any  right  which,  but  for  the  regu- 
lation he  might  have  had  against  other  persons,  are  questions 
which  the  legislature  must  decide.  It  is  sufficient  for  us  to  have 
pointed  out  that,  in  addition  to  the  power  to  punish  misdemeanors 
and  felonies,  the  State  has  also  the  authority  to  make  extensive 

'  Tamer  p.  State,  6fi  Md,  240.  npon  or  punuinfc  any  lawful  buiineii, 

«  Baker  v.  Portland,  6  Sawjer,  666.  Tocatloti,  or  profeMion ; "  and  it  hai  been 

*  It  baa  been  held  that  a  conititational  held  that  the  legitlatnre  it  now  deprired 

proTliion  forbidding  the  General  Aaem-  of  the  power  to  prohibit  the  eniplojment 

blf  grantjng  "to  taj  ddian,  or  claM  of  of  femalei  in  drinking-cellnrfl  and  other 

intizeDB,  prlrilegei  or  immnnitiel  which  placet  where  liquora  are  kept  for  iaie. 

upon  tbe  ume  termi  (hall  not  equally  Matter  of  Hagalre,  67  Cal.  S04.     That 

belong  to  all  citizena,"  doea  not  preclude  inch   employment   might   otherwiee  be 

reatricting  the  licenilng  of  the  late  of  in-  prohibited  on  in>od  reatoni,  few  penon* 

loxicating  drinks  to  malei,    Blair  o.  Kil-  will  doubt.     See  Hatter  of  Qusnfr  Wno, 

Patrick,  40  Ind.  812.    The  people  of  Call-  U.  8.  Circuit  Court,  Cal..  Pac.  Law  Jonr. 

fonia  deemed  it  win  to  proTide  by  their  An^c.  12,  1BS2. 

CMiatitntlon  that  "  do  peraon  ahall  on  ao-  *  See    Commonwealth    n.    Hamilton 

eoiutt  of  aex  be  iHigualMed  frocii  entering  MamillacHiring  Co.,  120  Haat.  S8S. 
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and  varied  regulations  as  to  the  time,  mode,  and  circamstances 
in  and  under  whicli  parties  shall  aiiBert,  enjoy,  or  exercise  their 
rights  without  coming  in  coofiict  with  any  of  those  constitalaonal 
principles  which  are  established  for  the  protection  of  private 
rights  or  i>riTate  property.' 

1  Upon  tbe  genenl  right  of  Che  8t«U  S81.    Nor  1b  pennluloa  for  ule  bj  dmg- 

to  Kgnlste  tnde>  uid  occaptUoni,  im  gUti,BndDootlien,cUMlegUlBtion.  Ibid- 

fbrther,  Pierce  v.  Kimball,  S  He.  64;  s.  o.  See  B«er  Compuy  v.  MuudioMtta,  97 

23  Am.  Dec.  537 ;  Sbepberd  f.  Connnii-  U.  8. 26.     Where  k  municipalitj  ii  giTen 

donen,  69  G>.  636;  State  v.  CallicDt,  1  power  to  Ucente  occupationt  wfaicb  are 

Lea,   Tie ;    Fry   v.   Sute,  68   lod.   662.  proper  In  tbemaelTet  and  not  nityect  to 

There  U  no  repngiuucy  to  the  fonrteenth  tpeL-ial  evili  —  a.  g.  that  of  a  lanndry  — 

amendment  to  the  Federal  Conititalion  the  liceoM  cannot  be  Qude  conditional  oo 

la  the  prohibition  of  the  mannfactore  and  obtaining  conaentofreiidenta  of  the  neii^ 

■ale  of  intoxlcaling  dtinki.    Bartmej'er  borfaood,  a*  thia  in  effect  would  be  a  dele~ 

ii.Iowa,18Wall.  129;  Prc^ibltorr  Amend-  gation  of  It*  power  to  llconte.    Matter  of 

ntentCBM*,24Kan.T00;  &  Intoxicating  Qnang  Woo,  C.  S.  arcnlt  Court,  Cat, 

liqaoii,  26  Kan.  761 ;  a.  o.  37  Am.  Bep.  Fac  Law  Joor.  Aug.  18,  1888. 
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•CHAPTER  XVII.  [•598] 

THE  EXFBB8SION  OP  THE  POPCLAB  WILL. 

Although  bj  their  conatitudons  the  people  hare  delegated 
the  exercise  of  sovereign  powers  to  the  several  departments,  they 
have  not  thereby  divested  themselves  of  the  eoveretgnty.  They 
retain  in  their  ovrn  hands,  bo  far  as  they  have  thought  it  needful 
to  do  BO,  a  power  to  control  the  governments  they  create,  and  the 
three  departments  are  responsible  to  and  subject  to  be  ordered, 
directed,  changed,  or  abolitihed  by  them.  But  this  control  and 
direction  must  be  exercised  in  the  legitimate  mode  previooBly 
agreed  upon.  The  voice  of  the  people,  acting  in  their  sovereign 
capacity,  can  be  of  legal  force  only  when  expressed  at  the  times 
and  under  the  conditions  which  they  themselves  have  pi-escribed 
and  pointed  out  by  the  constitution,  or  which,  consistently  with 
tJie  constitutioD,  have  been  prescribed  and  pointed  out  for  them 
by  statute ;  and  if  by  any  portion  of  the  people,  however  Urge, 
an  attempt  should  be  made  to  interfere  with  the  regular  working 
of  the  agencies  of  government  at  any  other  time  or  in  any  other 
mode  than  as  allowed  by  existiag  law,  either  constitutional  or 
statutory,  it  would  be  revolutionary  in  character,  and  must  be 
resisted  and  repressed  by  the  officers  who,  for  the  time  being, 
represent  legitimate  government.' 

'  "  Tlio  nuzjin  which  liei  at  the  foun-  all  power  poiMMad  hy  the  peopls  them- 

dation  of  our  goTuniuent  i*  that  all  po-  wItm  !■  given  ud  centred  in  their  choaea 

litical  power  originate*  with  the  people.  lepretenUtivei.    Daint,  Ch,  J.,  in  Gibaoo 

But  lince  the  organinllon  of  goiremmenC  v.  Uaun.  6  Ne<r.  SSS,  291.    See  Luthar  u. 

ft  cannot  be  claimed  that  either  the  le-  Borden,  T  How.  1. 

giilalive,  eiecntlTe,  or  Judicdal  powen,  There  are  a  nnaiber  of  praTialoiM  in 

either  wliolly  or  la  part,  can  bo  exerdaed  different   StAte  conititutioni    which    r*- 

bj  tbem.    By  the  Inititalion  of  gorerti-  quire  that  oertalo  tpecifled  pnipoaitlona 

nent  the  peopie  aorrender  the  exerciie  — lucb,  Ibr  example,  aa  the  amendioent 

of  all  theae  aaTerelgn  funclioni  of  gor-  of  the  Conatltntion  or  the  leinoTal  of  a 

emmentto  agent*  uhonn  by  tbemaelToi,  cauatj  leat  — ahall   be  carried  onlj  by 

who  at  laail  theoreticalijf  repreaent  the  a  nugority  Tote  of  the  eleotori,  or  per- 

anpniM  wiU  of  tli^  coutltaenta.    Thua  hape  bj  a  two-thiidi  m^oritj.    Whetbar 
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The  authority  of  the  people  is  exercised  through  elections,  by 
meftua  of  which  they  choose  legislative,  executive,  aud  judicial 
o£Qcert9,  to  whom  are  to  be  eatrusted  the  exercise  of  powers  of 
governnient.'    In  some  cases  also  they  pass  upon  other  questions 

bj  mftjoritj  in  ttiete  proTulon*  U  in-  in  the  abienoe  of  wrlUen  Uw  on  the  lab- 
tended  a,  mnjodtj  of  all  wbo  took  put  in  ject,  is  pouililj  opeo  to  quettion.  In 
the  election,  by  Toting  on  in;  propoaition  Barker  r.  People,  S  Cow.  686,  703,  the 
then  tubDiitted,  or  h;  voting  fbr  M17  oA-  ahmoellor  taid :  "  Eligibility  to  office  be- 
eer  tlien  to  be  uhoien,  or  onlj  ■  mqarity  longi  not  eiclualvely  or  specially  to  elec- 
of  tlio«e  <rlio  Toted  on  the  pwticulu  tor*  enjoying  the  right  of  ■oSrage.  It 
propoiition,  hM  gonietiinei  been  msde  to  belong*  equally  to  all  perioni  whomao- 
turn  on  the  peculiar  phraaeologj  of  the  ever,  not  eicladed  b;  the  ConititaCion." 
conttltittional  prorltion ;  but  it  mcut  be  Bnt  in  Wiicondn  it  ia  held  that  only  an 
coiifeiaed  that  it  ia  impuuible  [o  harmon-  elector  can  hold  an  office.  Slate  r.  SmiA, 
iie  the  uaaea,  and  we  give  referencea  to  14  Wii.  497;  State  v.  Murray,  SS  Wis. 
them  wltbont  attempting  It.  Taylnr  e.  96,  and  Ihia  ii  probably  the  general  ■>■ 
Taylor,  10  Minn.  107 ;  Bayard  d.  Eltnge,  dvatanding.  The  qneation  ii  not  rmj 
16  Minn.  249;  Gilleaple  b.  Palmer,  20  important,  aa  State  conititutiona  or  ital- 
Wii.  6M;  Stale  v.  Winkeimeier,  96  Mo.  ut«t  generally  lay  down  that  rule,  is 
106;  Slate  v.  Hayof,  Sen.,  87  Ho.  270;  Mine  oaaei  adding  further  requirementa. 
State  B.  Binder,  88  Mo.  460;  Stete  o.  There  are  aome  implied  diaqualiflcationa. 
Sutierfield,  64  Mo.  801 ;  SUte  0.  Bra**-  Ooe  of  these  la  that  a  peraon  ahaU  not 
JUId,  67  Mo.  381;  State  t>.  St.  Looia,  78  htdd  incompatible  offices;  if  be  accept! 
Mo.  4:i5;  People  v.  Brawn,  11  lU.  478;  ao  office  incoispatible  with  one  already 
Dunnoran  t>.  Green,  1)7  III.  68 ;  Ctieatnut-  held  bv  him,  the  other  it  racated.  Mil- 
wood  p.  Hood,  68  111.  182 ;  State  v.  Swift,  ward  v'.  Thatcher.  2  T.  H.  81 ;  The  King 
69  Ind,  606;  State  c.  Laauaaler  County,  v.  Tixiard,  0  B.  &  C.  418;  People  >.  Car- 
6  Neb.  474;  Prohibitory  Amendment  rigue,  2  Hill,  93;  People  o.  Nostrand,  46 
Caaea,  84  Kan.  700;  Cul  County  v.  N.  T.  376;  People  c  Hanifan,  96  HI.  420; 
Johnaun,  06  V.  S.  300.  In  retpect  to  State  0.  HnU,  3  Ark.  282 ;  Stabba  ».  Lea, 
municipal  and  other  corporate  bodlea  the  M  Me.  96;  and  if  he  ii  elected  to  boih 
general  rule  la  that  If  a  quorum  ii  preaeut  at  the  tame  time,  he  decllnea  one  when  he 
when  an  election  ia  to  be  made,  cv  other  accept*  the  otber.  Cotton  v.  Phillip*,  66 
dorporaCe  action  taken,  and  the  minwity  S.  H.  219.  Incompatibility  between  two 
for  any  reason  lefuae  to  rote,  they  mnat  office*  i*  an  inconsiatency  in  the  function* 
be  deemed  to  acqaieece  in  the  action  of  of  the  two;  a*  judge  and  clerk  of  the 
those  who  do  vote.  Oidknow  c.  Waiu'  aame  conrt,  <dcer  who  preaenta  hia  per- 
Wright,  or  Rex  v.  Foxcroft,  Burr.  1017 ;  eonal  accoimt  for  audit,  and  officer  who 
First  Farisli  e.  Steams,  21  Pick.  148;  paaaea  upon  it,  &c. :  People  v.  Green,  68 
Booker  v.  Young,  12  Gnt  808;  Bute  v.  S.  T.  496;  aberiS  and  Jaalkia  of  the 
Green,  S7  Ohio  St.  227.  peace :  State  Bank  n.  Curran.  10  Ark. 
>  Where  neither  by  eonalltation  nor  142 ;  Stubba  v.  Lea,  64  He:  106 ;  Wltaon 
by  atatuteare  theqtialiflcatlona  for  offios  v.  King,  S  Lit.  467;  a.  o.  14  Am.  Dec.  84; 
prescribed,  any  one  Is  eliglbla  who  poe-  ffovemor  and  member  of  the  legialatore ; 
«e*aea  the  electlre  fhnchiae.  It  may  juMlee  of  the  peace  and  Judge  <rf  the  ap- 
happen,  therefore,  that  one  may  be  an  peltate  court.  &c.  See  Common  wealth  a. 
officer  who  i*  not  a  ciliien  of  the  United  Binna,  17  8.  &  R.  S21 ;  State  t>.  Qarke,  8 
States;  fbr  in  a  number  of  the  State*  Her.  666;  State  v.  F^lenwn,  28  Ark. 
aliens  who  hare  declared  their  Intention  tt4;  Mohan  ■>.  Jackaon,  62  Ind.  690; 
to  becotne  citiiena,  and  hare  the  qniltfl-  SUte  v.  Weaton,  4  Neb.  284;  Be  Dlitrid 
cation  of  reaidence,  are  giren  the  fran-  Attorney,  &e.,  11  Phila.  696;  Sublet!  v. 
ehiaa.  McCarthy  v.  Froeike,  63  Ind.  Bidwell,  47  Hiaa.  266 ;  a.  c.  12  Am.  Rep. 
607.  Whether  the  oonrerae  it  tme—  868;  Bamnro  c.  Gilpin,  S7  Minn.  466; 
that  MM  not  an  eleetor  cannot  btid  office,  a.  o.  88  Am.  Rep.  804.    It  i>  alao  mmm- 
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specially  submitted  to  them,  and  adopt  or  reject  a  measore  ac- 
cording as  a  majority  may  vote  for  or  ^lainst  it.  It  is  obvioaaly 
impossible  that  aoy  considerable  people  should  in  general  meeting 
consider,  matnre,  and  adopt  their  own  laws;  bat  when  a  law  has 
been  perfected,  and  it  is  deemed  desirable  to  take  the  expression 
of  public  sentiment  upon  it,  or  upon  any  other  sin^e  question, 
the  ordinary  machinery  of  elections  is  adequate  to  the  end,  and 
the  expression  is  easily  and  without  ooufusion  obtained  by  sub- 
mitting such  law  or  such  question  for  an  affirmative  or  negative 
Tote.  In  this  manner  constitutions  and  amendments  thereof  are 
adopted  or  rejected,  and  matters  of  local  importance  in  many 
oases,  such  as  the  location  of  a  county  seat.^  the  contracting  of  a 
local  debt,  the  erection  of  a  public  building,  tiie  acceptance  of 
a  municipal  charter,  and  the  like,  are  passed  upon  and 
determined  by  the  people  whom  they  concern,  *  under  [*  599] 
constitiitiooal  or  statutory  provisions  which  require  or 
permit  it.' 

tintet  protided  thai  no  penon  «h«tl  hold  mmuiDgof  that  term  In  proriiton«  ezam- 

offlces  io  two  departmsntt  of  the  govern-  Ined,  lee  Butler  r.  Board  at  RegenU,  3S 

■nent  at  the  lame  time,  or  two  lucrative  Wii.  134 ;  Brown  c  Turner,  TO  N.  C.  93 ; 

offlcM ;  a«  to  which  see  Dniler  f .  State,  Elioion  e.  Coleman,  86  N.  C.      ;  State  n. 

8   Blackf   &2»;   CirighUn  v.   Piper,  14  Wilton, 2B  Ohio  St.  S4T;  Throop ».  Lang- 

Ind.  182;   Kerr  v.  Johm,  19   Ind.  S&l;  don,  40  Mich.  STS ;  Sute  i>.  WilminKton 

Paople  D.  Whllman,  10  Cal.  88 ;  Crawford  Citj  Council,  8  Harr.  204 ;   Dickson  tr. 

*.  Dunbar,  62  Cal.  86 ;  Howard  r.  Shoe-  People,  IT  IIL  191 ;  Shurtmn  v.  Hooper, 

maker,  36  Ind.  116 ;   SUte  v.   Kirk,  44  40Uich.  608. 

Ind.  401;  People  v.  8anderv>n,  80  Cal.  It  nuhelil  In  OliTec.  Ingram,  Strang^ 
160.  Or  hold  both  a  federal  and  a  SUIe  1114,  that  a  woman,  being  a  voter  at  par- 
4tffiee.  Bodman  r.  Harcourt,  4  B.  Monr.  Uh  etoctioni,  might  be  chosen  aezton. 
224,  49Q 1  Hoglan  e.  Carpenter,  4  Biuh,  Women  by  law  may  be  fchoel  officer*  In 
89;  AeCorliu,  11  R.  L  638;  Sute  ii,  De  Hasiachuiett*.  Opinion  ol  Judge*,  116 
Gret^63Tex.  887;  Davenport  v.Ua7or,  MaM.fKU.  And  In  Iowa.  Huff  a.  Cook, 
67II.  T.466;  People  d.  Brooklyn  Com-  44Iowa,6.%  Alto  in  many  other  State*, 
man  Conncil,  TT  N.  T,  603 ;  i.  c.  B8  Am.  They  are  aUo  appointed  notaries  public 
Bep.  659 ;  Slate  n.  Clarke,  3  N«t.  666.  in  Mveral  Stalei,  are  Sute  libnriana  fn 
Or  be  eligible  to  re-election  to  an  office  some,  and  members  of  State  charitable 
after  botJiag  it  for  a  apecifled  period,  boards.  In  lUinoU  a  woman  may  be 
Bee  Gonell  v.  Bier,  16  W.  Va.  311 ;  Car-  master  In  chancery.  Schnchardt  e.  Peo- 
•on  D.  McPheteridge,  16  Ind.  327 ;  Horton  pie,  99  HI.  601.  InfunU  as  well  as  women 
IF.  WatWHi,  2)  Ean.  aSQ.  Or  be  etigilda  may  be  appointed  depa tie*  to  «niA  minis- 
while  a  public  defaulter,  See  Hoskins  v.  terial  officer*  ai  are  entitled  to  act  by 
Brantley,  67  Miss.  614 ;  Cawley  b.  Petite,  deputy. 

96  III.  219.    Or  that  he  shall  be  disqaali-         i  Where  the   Constitntlon  leave*  the 

Aed  for  aiing  money  corruptly  to  procure  location  of  a  county  seat  to  a  local  vote, 

elecUoQ.      Comoian wealth  b.  Waller,  86  tfaelegislatnrefaaanopowertodecideiipon 

Penn,  St  16,    Or  by  or  for  being  a  party  It.   Stuart  a.  Blair,  8  Bax.  141 ;  Vemer  v. 

toadueL     Cochmn  b.  Jones,  14  Am. law  fiimmons,  38  Ark.  212. 
II«S-222.  I  Itit  natcompelentfbrtheleglslatnr* 

Am  to  who  aie  "  (Acer*  "  within  the  to  coaler  ibe  MUctiaa  of  a  pnbUc  offlow 
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It  is  rapposed  when  lawa  are  framed  for  the  coDdoct  of  eleo- 
tiona  that  their  requirements  will  be  obeeired  ;  that  the  persons 
chosen  to  perform  official  duties  will  possess  the  legal  qualiSca- 
tioDS,  and  that  they  will  take  any  oath  and  give  an;  bond  that 
may  be  required  of  them  by  law,  and  be  regularly  inducted  into 
o£Bce.  But  from  accident,  mistake  of  law,  forgetfulneas,  or  other 
inadvertence,  and  sometimes  for  less  excusable  reasons,  it  often 
happens  that  some  one  is  found  ia  possession  and  performing  the 
duties  of  a  public  office  who  cannot  defend  his  incumbency  by 
the  strict  letter  of  the  law.  The  fact  renders  necessary  a  clas^ 
fication  of  officers  as  dejure  and  de/tuto. 

An  officer  de  jure  ia  one  who,  possessing  the  I^al  qualifications, 
has  been  lawfully  chosen  to  the  office  in  question,  and  has  ful- 
filled any  conditions  precedent  to  the  performance  of  its  duties. 
By  being  thus  chosen  and  observing  the  precedent  conditions, 
such  a  person  becomes  of  right  entitled  to  the  possession  and  en- 
joyment of  the  office,  and  the  public,  in  whose  interest  the  office 
is  created,  is  entitled  of  light  to  have  him  perform  ita  duties.  If 
he  is  excluded  from  it,  the  exclumon  is  bo^  a  public  offence  and 
a  private  injury. 

An  officer  dejure  may  be  excluded  from  his  office  by  either  an 
officer  de  facto  or  an  intruder.  An  officer  de  facto  is  one  who 
by  some  color  of  right  is  in  possession  of  an  office  and  for  the 
time  being  performs  its  duties  with  pubhc  acquiescence,  though 
having  no  right  in  iact.^  His  color  of  right  may  come  from  an 
election  or  appoiutment  made  by  some  officer  or  body  having 
colorable  but  no  actual  right  to  make  it;'  or  made  in  such 
disregard  of  legal  requirements  as  to  be  ineffectual  in  law,  or 

npon  a  Tolnntarx  asMeI>tioii  of  ptl*ftte  tftla,  or  of  Mine  tnformalitj,  omiMion,  or 

lndl*iduBii.    Therefore  ■  itatute  glTing  wut  of  quallllcation,  or  b;  reuoD  of  the 

to  the  inemben  of  ■  valanUry  detectife  «xplratloo  of  hu  tenn  of  Mrrice,  ia  ds- 

utoclatlon   the  poven  of  coniUblea  ii  able  to  nmlnUiiii  bli  pD«ienion  when  called 

void.    Abeli  d.  SoperriBun  of  Ingham,  npon  by  the  government  to  ihow  by  what 

i2  HIch.  Saa.  title  he  holdi  It     Blackwell  on  Tax  Ti- 

>  One  vho  haa  the  reptitatlon  of  being  ties,  M,  93.  One  who  exerciaei  the  dotle* ' 

the  oSoer  he  aMumei  to  be,  and  yet  i*  of  an  office  adder  color  of  election  or  ap- 

not  a  good  officer  in  point  o(  law.     Parker  pointment  to  that  office.    Plymoath  v. 

o.  Hett,  Ld.  Raym.  068 ;  King  v.  Bedford  Fainter,  IT  Conn.  660,  688. 
Level,  6  Bait,  366,  868.    One  who  come*         *  A*  wlwre   the   appointing  body  ti 

in  by  claim  or  color  of  right,  or  who  ex-  acting   under   an    nnconttltutional    law. 

erd«ei  the  office  wltli  socii  drcumitance*  Strang,  Sx  parte,  21  Ohio  St.  610;  Com- 

of  acqnleicence  on  the  part  ot  tiie  public  monwe«lth    v.    MoCombt,  68  Peon.  St. 

ai  at  leait  afford  a  itrong  preiamption  of  48B. 
right,  bvt  by  reaaon  U  tome  defeat  in  hi* 
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made  to  fill  the  place  of  an  officer  illegally  removed ;  ^  oi  made 
in  favor  of  a  party  not  having  the  legal  qnalificatioDS ;  or  it  may 
come  from  public  acquiescence  in  the  officer  holding  without  per- 
forming the  precedent  conditions,  or  holding  over  under  claim  of 
right  after  his  legal  right  hoe  been  terminated  ;^  or  possibly  from 
public  acquiescence  alone  when  accompanied  by  such  circum- 
stances  of  official  reputation  as  are  calculated  to  induce  people, 
without  inquiry,  to  submit  to  or  invoke  official  action  on  the  sup- 
position that  the  person  claiming  the  office  is  what  be  assumes  to 
be.'  An  intruder  is  one  who  attempts  to  perform  the  dnties  of 
an  office  without  authority  of  law,  and  without  the  support  of 
public  acquiescence. 

Ko  one  is  tmder  obligation  to  rect^ize  or  respect  the  acta  of 
an  intruder,  and  for  all  legal  purposes  they  are  absolutely  void.* 
But  for  the  sake  of  order  and  regularity,  and  to  prevent  oonfasion 
in  the  conduct  of  public  business  and  insecurity  of  private  rights, 
the  acts  of  officers  de  facto  are  not  suffered  to  be  questioned  be- 
cause of  the  want  of  legal  authority  except  by  some  direct  pro- 
ceeding instituted  for  the  purpose  by  the  State  or  by  some  one 
claiming  the  office  de  jure,  or  except  when  the  person  himself 
attempts  to  build  up  some  right,  or  claim  some  privilege  or  emolu- 
ment, by  reason  of  being  the  officer  which  he  claims  to  be.  In  all 
other  cases  the  acts  of  an  officer  de  facto  are  as  valid  and  effec- 
tual, while  he  is  suffered  to  retain  the  office,  as  though  he  were 
an  officer  by  right,  and  the  same  legal  consequences  will  flow 
from  them  for  the  protection  of  the  public  and  of  third  parties." 
This  is  an  important  principle,  which  finds  concise  expression  in 
the  legal  maxim  that  the  acts  of  officers  de  facte  cannot  he  ques- 
tioned collaterally. 

^  WktUni  0.  Inge,  21  Kan.  SIS.    See  be  no  officer  da  Jacto  wbm  there  fi  no 

HeKd  B.  CouDtj'  Treunrer,  SS  Hich.  410.  office.    CwUan  v.  People,  10  Mich.  260. 

*  Aa  wbeo  one  continaei  to  perform  »  Tncker  b.  Aiken,  7  N.  H.  118;  Taj- 
the  datiei  of  Judge  after  hsTing  Mcepted  lor  b.  Skiine,  8  Brer.  SIS ;  Fowler  r.  Be«. 
■  MU  la  the  legiiUtare.  Woodiide  a.  bee,  9  Mm*.  231 ;  a.  a.  6  Am.  Dec.  63 
Ware,  71  H«'  307.  Or  a  cot»UbIe  con-  Hlldreth  e.  Mdntyre,  1  J.  J.  Manh.  306, 
linneitoactetterremoTalft-oinhlitown.  a.  o.  19  Am.  Dec.  61;  Wllcoz  v.  Smith, 
Cateo.  State,  60 Ind.4Q;  WiUm  p.  Slug,  &  Wend.  281;  a.  c.  21  Am.  Dec.  818; 
8  Litt.  *67;  a.  o.  14  Am.  Dec.  84.  People  o.  Kane,  28  Wend.  414  ;  In  n 

*  State  V.  Carroll,  88  Conn.  449, 471 ;  Kendall,  85  N.  Y.  803 ;  Brown  r.  Lnnt,  87 
B.a.  9Am.  Bep.409;  Pctor^Ieao.  Stone,  Me.  438;  SUta  c.  Carroll,  S8  Conn.  449; 
119  Uaaa.  40&.  State  ■>.  Bloom,  17  Wla.  631 1  People  d. 

*  Fljmoath  p.  Painter,  17  Conn.  G86;  Banm,  24  HI.  184;  Sharp  b.  Thompaon, 
FWA  p.  Holcombe.  8  Port.  829 ;  Petei^  100  111,  447 ;  Clark  v.  Commonwealth,  29 
tUea  D.  Stone,  119  Maai.  406.    Tbere  oan  Pcud.  St.l2gi  Kimbdlp.  Aloom,4fiHlaf. 
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The  Bight  to  participate  im  SUeUon$. 

In  another  pUoe  we  have  said  tliat,  though  the  soTereign^  is 
in  the  people,  as  a  pmotioal  fact  it  resides  in  those  pezsons  who 
by  the  constitution  of  the  State  are  permitted  to  exercise  the 
elective  franchise.'  The  whole  subject  of  the  regulation  of  elec- 
tions, including  the  prescribing  of  qualifications  for  suf^ge,  is 
left  by  Uie  national  Constitution  to  the  several  States,  except  as 
it  is  provided  by  that  instrument  that  the  electors  for  representa- 
tives  in  Congress  shall  have  the  qualificstiona  requisite  for  elec- 
tors of  the  most  numerous  branch  of  the  State  legislature,'  and  as 
the  fifteenth  amendment  forbids  denying  to  citizens  the  ri^ht  to 
vote  on  account  of  race,  color,  or  previous  condition  of  servitude.' 
Participation  in  the  elective  franchise  is  a  privilege  rather  than  a 
right,  and  it  is  granted  or  denied  on  grounds  of  general  policy  ; 
the  prevailing  view  being  ^at  it  should  be  as  general  as  posuble 
consistent  with  the  public  safety.  Aliens  are  generally  excluded, 
though  in  some  States  they  are  allowed  to  vote  after  residence  for 
a  specified  period,  provided  they  have  declared  their  intention  to 
become  citizens  in  the  manner  prescribed  by  law.  The  fifteenth 
amendment,  it  will  be  seen,  does  not  forbid  denying  the  franchise 
to  citizens  except  upon  certain  specified  grounds,  and  it  is  mat- 
ter of  public  history  that  its  purpose  was  to  prevent  discrimi- 
nations in  this  regard  as  gainst  persons  of  African  descent. 
Minors,  who  equally  with  adult  petsons  are  citizens,  are  still  ex- 
cluded, as  are  also  women,*  and  sometimea  persons  who  have 

151;  Burke  v.  ElUott,  4  Ired.  SE6;  Olbb  btu  andoubtcd  authority  to  make  roeh 

V.  Waihington,  1  MacAU.  430:  BaUey  r.  regulationi  ai  ihall  teem  Deedflil  to  ««■ 

Reher,  88  Iowa,  229 ;  Ez  parte  Norrii,  8  lure  a  full  and  &ir  ezpreuion  of  opinion 

8.  C.  408 ;  Thr«ad^l  d.  RaHrowl  Co.,  78  In  the  election  of  nemben  of  Coofireu, 

N.  C.  ITS;  McLean  n.  State,  8  Helik.  2S;  and  abo  to  gitiard  and  protect  all  ri^la 

Kreldler  r.  State,  24  Ohio  St.  22;  Cocke  confened  by  the  recent  ameadraents  to 

E.  HaUey,  16  Pet.  71.  the  fedeial  ConstltnlioD.    Ex  part*  Sle- 

'  Ante,  p.  •29.    Bee  article  by  Dr.  bold,  100  U.  S.STl;  £t  portt  CUrke,  100 

Spear,  in  IS  Albany  Law  Journal,  272,  in  U.  8.  890 ;  Doited  State!  «.  Goldman.  S 

whicb,  among  other  tblngt,  the  force  and  Wooda,  187. 

fcope  of  the  new  amendments  to  the  fed-  *  Art  1,  S  3. 

enl  Conitilntion  in  their  relation  to  aaf-  *  ThUamendment  had  tl>e  effect  to  ab- 

frafre  are  cootidered.     Until  recently  the  rogtata^lproTUiontlnBtatelawiandcoo. 

regnUtion  and  control  ot  all  election!,  atitationi  reitrictlng  the  inl&aKe  to  white 

lacluding  elections  for  mendten  of  Con-  persons.     Nealr.  Delaware,  103  C.  8.810. 

grass,  and   the  paniahment  of   oiftnce*  *  See  Opinions  of  Jiuiices,  62  He.  GM; 

against  election  laws,  has  been  left  to 'the  Bnhrbacher  n.  Mayor  of  Jacksoa,  61  Hias- 

8tal«i  ekcliuiTely.    Congreae,  howerar,  736;   Spencer  ».  Board  ot  Bagiatntiaa, 
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been  coavicted  of  infamoua  crimes.^  In  some  States  laws  will  be 
found  in  ezistenoe  which,  eitiier  generaUy  or  in  particular  eoaoo, 
ieoj  the  right  to  Tote  to  those  peraooB  who  lack  a  Bpecified  prop- 
erty qnalification,  or  who  do  not  pay  taxes.  In  some  States  idiots 
and  lunatics  are  also  expressly  excluded  ;  and  it  haa  been  sap- 
posed  that  these  unfortunate  daases,  by  the  oontmon  political  law 
of  Eugland  and  of  this  eoontcy,  were  excladed  with  women,  mi- 
nors, and  aliens  from  exercising  the  right  of  suffrage,  even  though 
not  prohibited  tiierefrom  by  any  express  conetitatiooal  or  statutory 
provision.'  WbweTer  the  constitution  has  prescribed  the  qnolifl- 
cations  of  electors,  tiiey  cannot  be  changed  or  added  to  by  the  leg- 
islature,* or  otherwise  than  by  an  amendment  of  the  constitu- 
tion. 

One  of  the  most  common  requirements  is,  that  the  party  offer- 
ing to  vote  shall  reside  within  the  district  which  is  to  be  affected 
by  the  exercise  of  the  right.  If  a  State  officer  is  to  be  chosen, 
the  voter  should  be  a  resident  of  the  State  :  and  if  a  county,  city, 
or  township  officer,  he  should  reside  within  such  county,  city,  or 

1  HacArthnr,  169;    Tan  VilkenbnrK  s.  Bhode  Iiland,  and  Wnt  Vlrglnim.    F«^ 

BrawD,  48  Cal.  48;  Minor  t>.  Hkppenetlv  toni  kept  in  an;  poorliouM  or  other  atj. 

81  WaU.  162.  lam  at  public  eipente  are  excluded  in 

1  Slorj  on  Conit.  (41h  ed.)  J  1&T2.  Calllanila,  Cidando,  Mlsioorl,  and  Bonth 

*  See  Cotbing'*    LegUatixe   Aueni-  Carolina.      Penont    conflned    in  public 

Ui«a,  3  M'    Alio  i  27,  and  notM  reterrinK  priioui  are  excluded  in  Catifomia,  Colo- 

to  legidatiTe  caaei ;   HcCrary,   I^w  of  rada,  MiMourl,  and  Soath  Carolina.    Per- 

EfecUona,  f  {  60,  TS ;  Clark  o.  Bobineoa,  loni  under  interdiction  ore  exclndad  In 

8B  DI- 498.    DruDkentMM  it  legaidsd  ai  Loulilana;    and    penoni  eicoied  from 

temporary  tnsanfty.     Ibid.     IdioU  and  pajing  taxe*  at  their  own  reqneat,  in  New 

inaane  peraotii  an  excluded  In  Alabama,  Hampahire.    Capacity  to  read  i«  required 

Arkaniat,  California,  Delaware,  Florida,  in  Connecticut;  and  capad^to  read  and 

Iowa,  KaniM,  Loniaiana,  Marylanil  (pro-  write,  in  Hauachnaett*. 
Tided   titty   are  under  guardianihip  a«         ■  See   Green  v.   Shamway,  88  N.  T. 

tQch),HinneKiU,NebraikK,NeTBda,New  418;  Brown  e.  Ororer,  BBnih.l;  Quinn 

Jerw;,    Ohio,    Oregon,    Rhode    Iiland,  v.  State,  36  Ind.  4Sfi ;  Buber  v.  Beilej,  68 

Soath  Carolina,  Ylrglnia,  We«t  Tirglnia,  Penn.  St.  118;  ante,  p.  •64,  note;  Pe<^ 

and  Wiaooniin.     CooTiclad  feloni  are  ez-  v.  Canadaj,  73  N.  C.  IBB ;  State  c.  Tnttle, 

eluded  Id  Alabama,  Arkansas,  Catlibmia,  68  Wla  46.    Compare  State  v.  Neat,  49 

Connecticut,  Delaware,  Florida,  nUnoia,  Ho.   119.      Where  a  diiqaaliikatioQ  to 

Iowa,     Kaniai,     Kentucky,    Loaiiiana,  rote  ia  made  to  depend  npon  tiie  comtnit- 

Harjland,    Minneiots,    IiUuiiilppi,    Ke-  lion  ef  crime,  the  election  offlcera  cannot 

braika,  NeradB,  New  Jeney,  TTorUi  Caro-  be  made  the  trien  of  the  offence.     Hnber 

Una,  Oregon,  Rhode  Island,  Texai,  TIr-  n.  Reiley,  68  Pcnn.  Bt  113;  States.  Sy- 

ginia.  West    Tlrginla,    and    WiBOontfn.  mondi,  69  Ht.  161 ;  Barkatt  v.  HcCarty, 

Pcaaoni  nnder  gaardlanihip  are  eicloded  10  Buah,  768.    It  ii  not  eonipetentforthe 

in    Florida,    Kanaai,  Maine,    Maaiachn-  legiatatnic  to  dltcriminate  between  TOten 

Htti,  MEnneiou,  Rhode  Iiland,  and  Wla-  and  require  that  one  clan  o(  them  (hall 

coDtln.     Pauperi  are  eiclnded  In  Dela-  be  tazpayen,  while  not  making  the  fame 

ware,  Maine,  HatMchnietti  (lee  Juitlcei'  requirement  ai  to  tbe  Mben.    I^man  w. 

OpinkMii.  194  UaM.  «W),  Haw  Jaraey,  HaRlB.3  UUb,  U«. 
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township.    Tbia  is  the  general  nile ;  and  for  the  more  cooTenient 
determination  o£  the  right  to  vote,  and  to  prevent  fraad,  it  is  now 

generally  required  that  the  elector  shall  only  exercise 
[•  600]    within  the  municipality  where  he  has  •  his  residence  his 

light  to  participate  in  either  local  or  general  elections. 
Requiring  him  to  vote  among  his  neighbors,  by  whom  he  will  be 
likely  to  be  generally  known,  the  opportunities  for  illegal  or  fraud- 
ulent voting  will  be  less  than  if  the  voting  were  allowed  to  take 
place  at  a  distance  and  among  strangers.  And  wherever  this  is 
the  requirement  of  the  constitution,  any  statute  permitting  voters 
to  deposit  their  ballots  elsewhere  must  necessarily  be  void.^ 

A  person's  residence  is  the  place  of  his  domicile,  or  the  place 
where  his  habitation  is  fixed  without  any  present  intention  of 
removing  therefrom.*  The  words  "  inhabitant,"  *'  citizen,"  and 
"  resident,"  as  employed  in  different  constitutions  to  define  the 
qualifications  of  electors,  mean  substantially  the  same  thing ; 
and  one  is  an  inhabitant,  resident,  or  citizen  at  the  place  where 
he  has  his  domicile  or  home.'  Every  person  at  all  times  must  be 
considered  as  having  a  domicile  somewhere,  and  that  which  he 
has  acquired  at  one  place  is  considered  as  continuing  until  an- 
other la  acquired  at  a  different  place.  It  has  been  held  that  a 
student  in  an  institution  of  learning,  who  has  residence  there  for 
purposes  of  instruction,  may  vote  at  such  place,  provided  he  is 
emancipated  from  his  father's  family,  and  for  the  time  has  no 

1  Opiaiont  of  Judge),  80  Conn.  601 ;  proTiaiont  in  New  York,  Michigma,  Ui«- 

HnUemaD   v.   Bemi,  41   Penn.  St  Z90;  louri,  Connecticnt,    Marytuid,    Kaiutfv 

Chue  D.  Miller,  41  Peon.  SL  408 ;  Opin-  Miuutippl,  Nerada,  Rhode  bland,  and 

lorn  oT  Jndgea,  41  N.  H.  033;  Boarland  Penmylvania,  which  penult  aoldien  in 

n.  Hildreth,  26  Cal.  161 ;  People  i>.  Blod-  actiul  terrice  to  CMt  their  rote*  when 

g«tt,  IS  Mich.  127;  O^Hnioua  of  Judge*,  tbejr  m*y  happen  to  be  sUlioned  at  the 

S7  Vt.  606;  Da;   t>.  Jonei,  SI  Cat.  261.  timeoTToting.    It  maj  alio  be  allowed 

The  oaae  of   Morriton  v.   Springer,   15  In  Ohio.    Lehman  s.  McBride,  16  Obio, 

Iowa,  804.  it  not  in  harmony  with  tho«e  h.  s.  673. 

aboTe  cited.     So  far  m  the  election  of         '  Putnam  v,  Johnion,  10  Maaa  488 

repiewntatiTe*  in  Congreu  and  elector*  Rue  High '■  Caae,  2  Doug.  (Mich.)  515 

of   pmident  and  rice-preaideot   it  con-  Fry'i  Election   Case,  71   Penn.  St.  302, 

ceroed.   the   SUte    conatitutioni  cannot  a.  o.  10  Am.  B«p.  698 ;  Chnrch  r.  RoweU, 

pMclnde  the  leglilature  from  preicribing  19  Me.  307 ;  Litttefleld  v.  Broolu,  60  Me. 

the  "  timei,  places,  and  manner  of  hold-  4TS ;  Panoni  v.  Bangor,  61  Me  457  ;  Ar> 

ing"  the  lame,  atallowedbj  the  national  uold  v.  Davi*,  8  B.  I.  S41 ;  Dale  c.  Irwin, 

Conttitution,  — an.  1,  S  4,  and  art.  2,  |  1,  78  HI  170;  Clark  v.RobinioD.aeUI.  198; 

—  andaaCatute  permitting  inch  election  Sturgeon  d.  Eorte,84  0bioS[.  625;  Stoij, 

to  be  held  oal  of  the  Slate  would  conse-  Coofl.  Lawa,  J  18. 

qnently  not  be  inTtlid.    Opiniona  of  Jua-         *  Cuahing'i  Law  and  Practice  of  I*- 

tleei,  46  N.  H.  585 ;  Opiniona  of  Ju<1gei,  gMativa  AHembUci,  {  86. 
37  Vt.  865.    There  are  now  coQilitutioiMl 
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home  elsewhere.^    Temporary  Bbeenoe  from  one's  home,  with 

1  Putnam  v.  Jobiuoti,  10  Hut.  488;  North  Bridgewaler,  28  Pick.  170,  it  kp. 

Unct^D  c.  Httpgood,  11  Mua.  300;  Wil-  pearad  that  a  town  line  ran  tbrongh  Ibe 

bnham  v.  Ludlow,  99  Haw.  687.    Com-  hooM  occupied  by  ■  partj,  leiTbg  a  por- 

para  Dale  a.  Irwin,  78  lU.  170.    A  diChr-  tkni  on  oae  tide  raScleut  to  form  a  habf- 

ent  coDcliuion  i*  arTiredatinFenniylTB-  tation,  and  a  portion   on  the  other  not 

Dla.    Fi7>  Election  CaM,  Tl  Peon.  802;  lufBdent  lor  that  pnrpow.     Held,  that 

8.  o.  10  Am.  Rep.  QQ8.    And  in  Iowa,  the  domicile  mu*t  be  deemed  to  be  on  the 

Vaaderpoel  v.  O'Hanlon,  63  Iowa,  2Mj  tide  flr«t  mendoned.    It  wm  intimaled 

a.  c.  86  Am.  Bep.  218.     "  The  quectioni  aUo  that  where  a  bouM  wat  thai  diTided, 

of  Teildence,  inhabitancy,  or  domicile —  and  the  party  ilept  liabitnally  on  one 

t&t  altlioagh  not  lo  all  reepecta  preciaety  *lde,  that   dicnmttanc*   (bonld   be   r^ 

ihe  lame,  the;  are  neariy  >o,  and  depend  garded  ai  a  preponderating  one  lo  fix  hit 

much  upon  the  lame  sTldence  —  are  at  reiidence  there,  in  the  abienceof  other 

tended  with  more  difflcnlt^  tlian  almoit  proof.    And  eee  Res  v.   St.  Olave'a,  1 

aD7  otiier  which  are  preeented  for  adjo-  Strange,  61. 

dication.      No   exact   deflniliou  can  be  By  the  conifitntions  of  aeTeral  of  tbe 

giren  of  domicile ;   it  dependi  upon  no  Statei,  it  la  prarided,  in  inbttanee,  that 

one  (iict  ot  comUnation  of  circumitancea ;  no  penon  ihall  be  deemed  to  hare  gained 

but,  from  the  whole  taken  together,  It  or  loit  a  reiidence  bj  reaeon  of  hi*  prei- 

mnat  be  determined  in  each  parUcnlar  ence  or  absence,  while  employed  In  the 

eaae.     It  li  a  maxim   that  every  man  Mrrlce  of  tlie  United  State*  j  nor  while  a 

■nuat  have  a  domicile  lomewhere,  and  itudent  in  any  Mmlnary  of  learning;  not 

also  that  he  can  have  but  one.     Of  coune  while  kept  at  any  atmilioaie  or  aiylnm  at 

Hfuiiow*  that  hia  exiiting  domicile  con-  public  expenie;  nor  whileconflned  taany 

tinnet  ontit  he  acquirei  another;  and  nes  public  prinn.    See  Const,  of  New  York, 

vrrta,  by  acquiring  a  new  domicile  he  re-  lUinoii,    Indiana,   California,    Michigan, 

linqnishea  hli  former  one.      From  thii  Rhode  latand,  Hlnnesota,  Hluonri,  Ne- 

view  it  tl  minlfeet  thai  very  (light  dr-  rada,  Oregon,  and  WUconain.    In  several 

eumatancei  most  often  de<ade  the  que*,  of  the  other  States  there  are  provUioni 

tlon.     It  dependi  upon  the  preponderance  covering  some  of  these  cases,  but  not  all. 

of  the  evidence  in  (avor  of  two  or  more  A  proviaiMi   tliat   no    person    ihall   Ih 

places;  and  it  may  often  occur  that  the  deemed  to  liave  gained  or  lost  a  residence 

erldence  of  Escis  tending  to  eatsblish  the  by  rea«on  or  liii  presence  or  absence  in 

domicile  in  one  place  would  be  entirety  the  service  of  the  United  States,  does  not 

conclusive,  were  it  not  fbr  the  existence  preclude  one  tW>m  acquiring  a  residence 

of  facts  and  drcntnstaoce*  of  a  itiU  mote  in  the  place  where,  and  in  the  time  while, 

conclusive  and  decisive  chuacier,  which  he  it  present  in  such  lervice.    People  v, 

tx  it  beyond  question  In  another.    So,on  Hoi  den,  28  Cal.  128;  Hooar  d.  Harvey, 

the  contrary,  very  slight  cErcnmitances  128  Hast.  21S.    If  a  man  takes  up  hit 

may  Si  one's  domklle,  if  not  controlled  permanent  abode  at  the  place  of  an  initi- 

by  man  conclntive  facts  fixing  it  in  an-  totlon  of  learning,  the  &ct  of  hit  entering 

other  place.    If  aseaman,  wilhont  Ihmily  It  at  a  stndent  will  not  preclode  hit  ac- 

or  property,  sails  from  Ihe  place  of  his  quiring  a  legal  residence  (here ;  hnt  if  he 

nativity,   which   may  be  considered  bis  is  domiciled  at  the  place  for  the  purposes 

domicile  of  origin,  althongh  he  may  re-  of  instniclion  only,  It  is  deemed  proper 

tOfn  only  at  long  lularvals,  or  even  be  and  right  that  lie  should  neither  loie  hU 

abaent  many  years,  yet  if  he  does  not  by  former   reiidence    nor  gain   a  new   one 

some  actnat  residence  or  other  means  ac-  In  consequence  thereof.    Vanderpoel  r. 

quire  a  domicile  elsewhere,  he  retains  hit  O'Hanlon,  63  Iowa,  246 ;   ■.  c.  86  Am. 

domiL'ile  of  origin  "    Shato,  Ch.  J.,  Thorn-  Rep.  218. 

dike  0.  City  of  Boston,  1  Uet.  242,  246.  That   persons    retidlng    npon    lands 

And  see  Alaton   v.  Newcomer,  42  Mlu.  within  a  State,  but  set  apart  fbr  tome  na- 

186 ;  Johnson  tr.  People,  04  HI.  606.    In  tional  purpose,  uid  sullied  lo  the  ex- 

Inhabitanta  at  Abiogton  t.  Inhabitanti  of  clndTa  jtiriidlctloB  «f  the  United  Sutet, 
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ContiniUKU  iatontion  to  tetorn,  will  not  deprive  one  of  his  lesi- 
dence,  even  thongh  it  extend  thiongh  a  series  of  yean.* 


[*601]    *  OtrnditiofU  to  the  Ihiera$e  <!f  du  EUethe  fraiiMte. 

While  it  is  true  that  the  legislature  cBODOt  add  to  the  oonstitn- 
tiORsl  qaalifications  of  electors,  it  most  nerertheless  devolve  npon 
that  body  to  establish  such  regulatiooB  aa  will  enable  all  persons 
entitled  to  the  privilege  to  exercise  it  freely  and  secnrely,  and  ex- 
elude  all  who  are  not  entitled  from  improper  participation  therein. 
For  this  purpose  the  times  of  holding  elections,  Uie  manner  of 
conducting  them  and  of  ascertaining  the  result,  are  prescribed, 
and  heavy  penalties  are  imposed  upon  those  who  shall  vote  ille- 
gally, or  instigate  others  to  do  so,  <»  who  shall  attempt  to  pre- 
clude a  fair  election  or  to  fetsify  the  result.  Th^  propriety,  and 
indeed  the  necesai^,  of  such  regulations  are  undispnted .  In  some 
of  the  States  it  has  also  been  regarded  as  important  that  lists  of 
voters  should  be  prepared  before  the  day  of  election,  in  which 
should  be  registered  the  name  of  every  person  qualifled  to  vote. 
Under  snoh  a  regulation,  the  officers  whose  duty  it  is  to  adminis- 
ter the  election  laws  are  enabled  to  proceed  with  more  delibera- 
tion in  the  discbarge  of  their  duties,  and  to  avoid  the  haste  and 
confusion  that  must  attend  the  determination  upon  election  day 
of  the  various  and  sometimes  difficult  questions  concerning  the 
right  of  individuals  to  exercise  this  important  franchise.  Elec- 
tors, also,  by  means  of  this  registry,  are  notified  in  advance  what 
persons  claim  the  right  to  vote,  and  are  enabled  to  make  the 
neoesBary  examination  to  determine  whether  the  claim  is  well 
founded,  and  to  exercise  the  right  of  challenge  if  satisfied  any 
person  registered  is  unqualified.  When  the  consUtution  has  es- 
tablished no  such  rule,  and  is  entirely  silent  on  the  subject,  it  has 
sometimes  been  claimed  that  the  statute  requiring  voters  to  be 
registered  before  the  day  of  election,  and  excluding  from  the 
right  all  whose  names  do  not  appear  upon  the  list,  was  nncousti- 
tutional  and  void,  as  adding  another  test  to  the  quali- 
[•  602]    fications  of  electors  which  the  constitution  *  has  pre- 

uvnotToten,  tw  Opinhmi  of  Judge),  1  Vrft  Election  Cue.  Tl  Fcdd.  Bt  30S; 

Uet.680iBii]kir.B«eM,  leOhloStSOe;  ■.  o.  10  Am.  BtpL  806;  Domii  «.  Sttl*. 

tlaCnrj,  Law  of  Electioti*.  §99.  IT  lU.  88a 
1  BubKoch  0.  Cicott,  S8  Mich.  SUj 
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seribed,  and  as  baviiig  the  effect,  when  eleoton  ore  not  registered, 
to  exclude  from  votiog  persona  who  hare  an  absolnte  right  to 
that  &BDchiee  by  the  fundamental  law.'  Thin  position,  however, 
has  not  been  generally  accepted  aa  aoand  by  the  ooarts.  The 
provision  for  a  registry  deprives  no  one  of  his  right,  bat  is  only 
8  reasonable  regulation  onder  which  the  right  may  be  exercised.' 
Such  regulations  mu»t  always- have  been  within  the  power  of  the 
legislature,  unless  forbidden.  Many  resting  upon  the  same  prin- 
ciple are  always  prescribed,  and  have  never  been  supposed  to  be 
open  to  objection.  Although  the  consHtution  provides  that  all 
male  citizens  twenty-one  years  of  a^  and  upwatda  shall  be  enti- 
tled to  vot«,  it  would  not  be  seriously  contended  that  a  statnte 
which  should  require  all  such  (utizens  to  go  to  the  established 
place  for  holding  the  polls,  and  there  deposit  their  ballots,  and 
not  elsewhere,  was  a  violadon  of  the  constitution,  because  pre- 
scribing an  additional  qualification,  namely,  the  presence  of  the 
elector  at  the  polls.  All  such  reasonable  regulations  of  the  con- 
stitutional right  which  seem  to  the  legislature  important  to  the 
pi-eservation  of  order  in  elections,  to  guard  against  fraud,  undue 
influence,  and  oppression,  and  to  preserve  the  purity  of  the  ballot- 
box,  are  not  only  within  the  constitutional  power  of  the  legisla- 
ture, but  are  commendable,  and  at  least  some  of  them  absolutely 
'  essential.  And  where  the  law  requires  such  a  registry,  and  for- 
bids the  reception  of  votes  from  any  persons  not  registered,  an 
election  in  a  township  where  no  such  registry  has  ever  been  made 
will  be  void,  and  cannot  be  sustained  by  making  proof  that  none 
in  &ct  but  duly  qualified  electors  have  voted.  It  is  no  answer 
that  such  a  rule  may  enable  the  registry  officers,  by  neglecting 
their  duty,  to  diflfranchise  the  electors  altogether  ;  the  remedy  of 
the  electors  is  by  proceedings  to  compel  the  performance  of  the 
duty ;  and  the  statute,  being  imperative  and  mandatory,  cannot 
be  disregarded.'    The  danger,  however,  of  any  such  misconduct 

1  8e«  Fage  r.  Allea,  68  FMin.  8t.  S8S.  SMte  v.  Hllmuitel,  81  Wl».  6M ;  8Mt«  v. 
And  compare  Clark  v.  Robiiuon,  B8  HI.  Baker,  38  Wii.  71 ;  Bjler  >.  Aiher,  47 
406 ;  Dell*  v.  Kennedr,  40  WI*.  666 :  a.  o.  lU.  Ifll ;  HtHiroe  b.  CoUini.  IT  Ohio  St, 
Se  Am.  Rep.  786.  The  SaprcTn*  Court  OW;  Bdmoodi  s.  Banbary.as  Io«a,S67; 
of  Penni7lTanis  held  the  contrary  Id  a.  a.  i  Am.  Bep.  1T7 ;  Enaworth  p.  Albin, 
PatieraoD  s.  Barlow,  00  Penn.  St.  64,  46  Mo.  460;  Auld  ».  Walton,  12  La.  Ann. 
which  caae  li  in  faannon;  with  tbo*e  129.  A*  to  the  concIiulvenewortbeTeg- 
ellcd  In  the  next  note.  Utrj',  Me  Hyda  o.  Bnwh,  M  Codil  464 ; 

■  Capen  r.  Foit«r,  12  Pick.  486;  a.  a.  Keenan  v.  Cook,  12  R.  I.  63. 
28  Am.  Dec.  6S2;  People  r.  Koppiekom,         *  People  n.  Kopfriekom,  IS  Hich.  S42; 

lSHicb.S42i8tat«ir.Band,S8Ho.42e;  Ztilw  •.Cb^Man,  M  Uo.  403;  Ktf^w 
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OQ  the  part  of  officers  ia  comparatdrely  Binall,  when  the  da^  ia 
entrosted  to  those  who  are  ohoeea  ia  the  locality  where  the  regi»- 
try  is  to  be  made,  and  who  ate  consequently  immediately  respoQ- 
Bible  to  those  who  are  interested  in  beit^  roistered. 

All  regalations  of  the  elective  franchise,  however,  must  be  rea- 
sonable, uniform,  and  impartial ;  they  must  not  have  for  tlieir 
purpose  directly  or  indireotly  to  deny  or  abridge  the  oonstitn- 
tional  right  of  citizens  to  vote,  or  unnecessarily  to  impede  its 
exercise ;  if  Qiey  do,  they  most  be  declared  void.^ 

In  some  other  cases  preliminary  action  by  the  public  authorities 
may  be  requisite  before  any  legal  eleotaon  can  be  held. 
[*  608]  If  an  *  eleotion  is  one  which  a  municipality  may  hold  or 
not  at  its  option,  and  the  proper  municipal  authority  de- 
cides  against  holding  it,  it  is  evident  that  individual  citizens  must 
acquiesce,  and  that  any  votes  which  may  be  cast  by  them  on  (he 
lUBumption  of  right  must  be  altogether  nugatory.'  The  same 
would  be  true  of  an  election  to  be  held  after  proclamation  for  that 
purpose,  and  which  must  ful  if  no  such  proclamation  baa  been 
made.'    Where,  however,  both  die  time  and  the  place  of  an  elec- 

s.  DiTenport,  ftc.  R.  R.  Co.,  SS  lown,  012 ;  celve  the  Tote  of  m  qualified  elector.  A 
ChicHgo,  &C.  R.  R.  Co.  r.  Hallorjr,  lOt  legUUtora  nnf^ieodlj'  to  (he  cotxtructioD 
ID.  588.  It  hu  nsTertheleM  been  held  of  the  conititulion  aboTe  ilated  jmmiA 
that  It  the  ballot*  of  nnregiitered  Totera  an  act  which,  while  preicriblng  penaltiea 
are  reoeiTed,  they  ihould  not  be  rejected  againit  Judge*  of  election  who  ihould  re- 
in a  conteat.  Dale  v.  Irwin,  78  UL  170;  fiue  to  reoeUe  or  laaction  the  rtyectioa 
Kuykendall  d.  Harker,  89  III.  12S.  The  law  of  a  ballot  tnm  any  penon,  knowiog  him 
does  not  become  uaconititutlonal  becauae  to  h«Te  the  qnaliftcationi  of  an  elector, 
of  the  fact  that,  by  the  neglect  of  the  offi-  concluded  with  a  proriia  tliat  the  act 
cera  to  attend  to  the  regiatry,  Toten  may  and  the  penaltiea  thereto  "  (hall  not  i^pplj 
be  di«franchiaed.  Ibid.  Ensworth  d.  A1-  to  clerk)  or  judge*  of  election  for  ntfuung 
bin.  IS  Mo.  460.  But  informalitiei  in  a  to  receive  the  votei  of  pereoiu  having  d 
regiitry  will  not  titlate  it,  and  canvasiera  diatinct  and  Tiaible  admixture  of  Africtui 
cannot rgectToteabecanseot them.  8t«t«  blood,  nor  (hall  they  be  liable  to  dam- 
D.  Baker,  38  Wis.  71.  Compare  Bame*  d.  age*  by  reason  ol  such  r^eeUoti."  Other 
Superrisora.SlMis*.  S05i  Newaomc.  Earn-  proTiaionsof  the  act  plainly  discriminat«d 
heart,  86  N.C.Sdl.  That  aboardof  regia-  sgain*t  ^e  data  of  voter*  mentioned,  and 
trationhaBjadiclalfunction«,(eeFauilerii.  it  waa  held  to  be  clearly  nnreaaonable, 
pBr«ont,8W.Va.480;H.o.20Am.ltep.481.  partial,  calculated  to  snbTert  or  imped* 
1  Capen  v.  Foater,  12  Pick.  486)  s.  o.  the  exerdae  of  tlie  right  of  anSrage  by 
23  Am.  Dec.  682 :  Monroe  v.  Cotlina,  IT  tlii*  claa*,  and  therefore  vtud.  Monroe  d. 
Ohio  St.  666.    Under  the  Constitution  of  Collins,  supra. 

Ohio,  the  right  of  snffn^  ia  guaranteed  *  Opiniona  of  Judgea,  7  Masa.  628; 

to  "  white  male  citizen*  "  and  by  a  long  Opiniona  of  Judge*.  16  Maai.  £87. 

series  of  deciaion*  it  wu  aeUled  that  pei^  ■  People  n.  Porter,  B  Cal.  26 ;  HcKnne 

son*  having  a  preponderance  of  white  r.  Weller,  11  Cal.  49 ;  People  t>.  Martin, 

blood  were  "  white  "  wicliin  ita  Imaning.  12  Cal.  409 ;  Jone*  r.  State,  1  San.  S73 ; 

It  was  alto  *ettled  tlmt  judges  of  election  Barry  v.  lAUck.  6  Cold.  6r~ 

w«re  liabla  la  an  Mtlou  for  reAuiog  u>  ra-  People,  89  111.  837. 
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tion  are  prescribed  by  law,  every  voter  has  a  right  to  take  notice 
of  the  law,  and  to  deposit  his  ballot  at  the  time  aod  place  ap- 
pointed, notwithstanding  the  officer,  whose  duty  it  is  to  give  no- 
tice of  the  election,  has  failed  in  tbat  duty.  The  notice  to  be 
thus  given  is  only  additional  to  that  which  the  statute  itself  gives, 
and  b  prescribed  for  the  purpose  of  greater  publicity ;  but  the 
right  to  bold  the  election  comes  from  the  statute,  aud  not  from 
the  official  notice.  It  has  therefore  been  frequently  held  tbat 
when  a  vacancy  exists  in  an  ofBce,  which  the  law  requires  gball 
be  filled  at  the  next  general  election,  the  time  and  place  of  which 
are  fixed,  and  that  notice  of  the  general  election  shall  also  specify 
the  vacancy  to  be  filled,  an  election  at  that  time  and  place  to  fill 
the  vacancy  will  be  valid,  notwithstanding  the  notice  is  not  given  ; 
and  such  election  cannot  be  defeated  by  shomng  that  a  small  por- 
tion only  of  the  electors  were  actually  aware  of  the  vacancy,  or 
cast  their  votes  to  fill  it.'  But  this  would  not  be  the  case  if  either 
the  time  or  the  place  were  not  fixed  by  law,  so  that  notice  became 
essential  for  that  purpose* 

>  People  V.  Co«Ie*,  13  K.  T,  860 ;  Peo-  Uw,  to  be  deUrmined  bj  the  tnuWet, 

pie   D.   Eh^nahDi,    3  Cal.  477 ,'   State  v.  but  for  the  flrat  Eownihip  mwtiiiK  flfteen 

Jonei,  19  Ind.  356 ;  People  v.  HBrtweli,  da;*'  notice  wu  made  rvquUite.  An  elec- 

13  Mich.  506 ;  Diihoo  "•  Smith,  10  Iowb,  tioo  wu  holden,  uiumed  to  be  under  tba 

212;  Suie  v.  Orvit,  20  Wia.  285;  State  act  in  que* tion  ;  but  no  notii.'e  was  given 

V.  Goetze,  22  Wii.  883.    The  caK  of  Foe-  of  it,  except  bj  the  circulation,  on  the 

ter  V.  Scatff,  15  Ohio  St.  682,  would  seem  morning  of  the  election,  of  aa  extra  newi- 

to  b^  cimtra.    A  general  election  wa«  to  paper  containing  anotice  tbat  an  election 

be  held,  at  which  bj  law  an  exiiting  va-  would  be  held  on  that  day  at  a  ipecifled 

can^  in  the  office  ot  judge  of  probate  place.     It  wai  held  that  the  election  wae 

was  required  to  be  fliied.    Tbe  •heriff,  Toid.    The  act  contemplated  (oms  iMtice 

howerer,  omitted  all  mention  of  thli  of-  before  an;  legal  rote  could  be  taken,  and 

flee  in   bii  notice  of  election,  and  the  that  wliii^  wae  given  oould  not  be  coniid. 

voten  generally  were  not  aware  that  a  ered  any  notice  at  all.    Thii  case  dlffen 

vacancy  waa  to  be  filled.    Nomination!  from  all  of  Ihoee  above  cited,  where  racan* 

were  made  for  the  other  offlcea,  but  none  cie>  wete  to  be  filled  at  a  general  election, 

fcr  thii,  but  a  candidate  preMuied  liim-  and  where  the  law  itteif  would  give  to 

telf  fbr  whom  leai  than  a  fourth  of  the  the   elector*  all   the  information   which 

voter*  taking  part  in  the  election  caat  bal-  waa  Tei]al*ite.    In  thii  caie,  although  tbe 

tota.    It  was  held  tbat  the  election  to  fill  time  wu  fixed,  the  place  wa«  not;  and, 

tbe  vacancy  wu  vud.  If  a  notice  thn*  circulated  on  the  morning 

*  Stale  V.  Toung,  4  Iowa,  561.    An  of  election  could  be  held  lufflcient,  it 

BOt  liad  been  puted  for  the  incwporation  might  well  happen  that  the  electors  geo- 

of  tbe  city  of  Wuhington,  and  by   iu  eratl;  would  fail  to  be  Informed,  so  that 

lenna  it  was  to  be  submitted  to  the  peo-  their  right  to  Tote  might  he  exercised, 

pie  on  the  16th  of  the  following  Febro-  See  also  Barry  n.  Lauck,  6  Cold.  588; 

ary.  for  Ibeir  acceptance  or  rqection,  at  Secord   ■>.  Foatch,   44  Mich.  89.     That 

an  election  to  be  c^led  atid  holden  In  the  where  the  law  provide*  for  holding  an 

■anie  manner  ae  township  elections  under  election   and  one  Is  duly  called,  equity 

the  general  law.    The  ttme  of  notice  foi  ha*  no  authority  to  eiuoin  it,  sea  WaltOQ 

tb»  i«gnlsr  township  election*  wu,  by  p.  Dereting,  61  IU.  201. 
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[*  604]  *  2%«  ifitfuwr  vf  JQeerniuv  ti<  BigU. 

The  mode  of  voting  in  this  countiy,  at  all  general  elections,  is 
almost  universally  by  balloL^  "  A  ballot  may  be  defined  to  be  a 
piece  of  paper  or  other  suitable  material,  vith  the  name  written 
or  printed  upon  it  of  the  person  to  be  voted  for ;  and  where  the 
suffn^es  are  given  in  this  form,  each  of  the  electors  in  pereon 
deposits  such  a  vote  in  the  box,  or  other  receptacle  provided  for 
the  purpose,  and  kept  by  the  proper  ofBoers."  *  The  distingoish- 
ing  feature  of  this  mode  of  voting  is,  that  every  voter  is  thus 
enabled  to  secure  and  preserve  the  most  complete  and  inviolable 
secrecy  in  regard  to  the  persons  for  whom  he  votes,  and  thus 
escape  the  influences  which,  under  the  system  of  oral  suffrages, 
may  be  brought  to  bear  upon  him  with  a  view  to  overbear  and 
intimidate,  and  thus  prevent  the  real  expression  of  public  sen- 
timent.' 
[*  605]  *  In  order  to  secure  as  perfectly  as  possible  the  benefits 
anticipated  from  this  system,  statutes  have  been  passed, 
in  some  of  the  States,  which  prohibit  ballots  being  received  or 
counted  unless  the  same  are  written  or  printed  upon  white  paper, 
without  any  marks  or  figures  thereon  intended  to  distinguish  one 

I  The  Utlot  WM  alao  4da9tad  in  Bni-  Mch  Tolar  m  nu^  tiUeti  m  tlMn.wH« 

knd  In  ISTi.  widiiiMW,    one    irf   whow    nunM    wm 

■  Cnih.  Lag.  AMCmb.  \  108.  writtm  apoB  •ray  teUet.     Tb«  voter 

■  In  thtt  ooDDtiT,  Mtd  Indeed  in  everj  pat  Into  »ch«Hpi«pu»dfbr  that  pvpow 
eooDtrr  wlMM  (Acen  are  etectlTe,  differ-  which  of  tiMH  tabkto  be  plMwed,  ud 
<M  model  bsTfl  been  adopted  for  the  tbe}r  were  aftcrwardi  taken  out  and 
deotor*  to  elgDiff  thetr  ehokw.  The  minted.  Oano  driten  taUeta  to  be 
■Boet  eomnMNi  model  hare  been  ritber  bf  Unle  hOMi,  In  «bieh  tbe  people  bioagbt 
rating  n'ta  tmi,  that  li,  b;  tbe  elector  theb  Mffraiea.  The  dauM  in  tha  oa»- 
openly  Darning  tlM  penon  he  deilgnatea  idtDtlon  directing  tbe  election  of  the 
for  the  offlcff,  or  b;  ballot,  which  k  de-  eerend  State  oflken  waa  nndoabtedlj 
poaiitnglna  boi  proTkledfor^eparpoee  [mended  to  pitiTide  that  tha  elaetlon 
a  paper  on  which  li  the  name  of  the  per-  iboold  be  made  by  tbia  mode  of  voting 
•on  he  Intendi  for  tiia  oiBoe.  Tbe  xAn-  to  the  exdnilon  o(  anj  other.  In  thli 
dpal  object  of  thli  Uit  mode  li  to  enaUe  mode  tbe  fteeiaei  can  IndividnaUr  ex- 
tbeelector  to  expreu  Ml  opinion  Mcretlf,  preM  their  cholc*  without  being  nnder 
wlthont  being  subject  to  be  overawed,  or  tbe  Deoeedtjr  c^  pobUdj  declaring  tbe 
toanyill-wIU  or  penecution  on  aocoont  olqect  of  iheir  eboiee;  their  e<dlectiTa 
of  Ui  vote  (or  either  of  tht  candidate*  voice  can  be  eaeily  aicertained,  and  tlie 
who  maf  be  betbra  the  public,  The  evidence  of  it  tnnamltted  to  the  place 
metbod  of  voting  by  tablet*  in  Rome  wai  where  ttiHr  vote*  are  to  be  eonnted,  and 
an  eumple  of  thli  manner  of  voting,  the  remit  declared  with  aa  little  iaconv^ 
There  certain  odioera  i^polnted  for  tbat  Btenee  aa  pOMlUe."  Temple  v.  UmA,  4 
pnxpoee,  called  Dkibliom,  ddivarwl  (o  Tt  M6,  Ml.    Is  tfaie  cua  it  wu  laid 
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ballot  from  another.^    These  statates  are  simply  declaratory  of  a 
oonatitutional  priaci|de  that  iDheres  id  the  Bystem  of  voting  by 

tbftt  ft  pritOed  ballot  wu  within  the  mean-  derilood  for  ceoturiM.    Tba  term  ballot, 

kig  of  tb*  eonttUutloD  which  required  all  aa  deiisnatiDg  a  mode  of  election,  was 

balloti  for  certain   State  offlcera  to  lie  tbea  w«jl  aecertaiDed  and  claarlj  deQned. 

"fiilrl7  written."    To  the  Mme  effect  i*  The  eminent  framen  of  the  conititution 

Henabaw  v.  Foaler,  B  tick,.  313.  oertalnl;  employed  thli  term  with  a  full 

I  See  People  v.  EUdoO,  1&  HI.  US.  knowledge  of  Iti  neaninK.    Ha&y  of  th« 

lo  thia  caM  it  wa«  held  that  the  ccKiirooii  mott  dlitlngDiihed  member*  of  the  eon- 

line*  on  ruled  paper  did  not  render  the  ititatioDtl  conrention  of  ISfiO  weie  meni' 

ballota  void.    See  alao  DroKoer  n.  State,  ben  of  the  legliUtUTe  of  liSi,  the  lint 

S0  Ind.  806,  Id  which  It  waa  decided  tbat  that  met  ander  (be  preaent  CMiititntloo. 

•  caption  to  the  ticlcet  folded  liuide  waa  That  thej  regarded   the    haJlot  i^item 

■Bobjecdonabte.    To  the  nme  effect  it  ai  lecorinK  inviolable  lecrecy  la  dearly 

HillhoUand  >.  Bryan^  SD  lad.  808.    A  ihown  by  the  fbllowing  law,  which  they 

ballot  ought  not  to  be  rejected  becsDM  It  then  helped  to  enact :  '  If  an  j  Jndge,  In- 

Aflbn  from  the  regnlatlona  preecribed  apector,  clerk,  or  other  officer  of  an  eleo- 

by  tlw  code  ••  to  tlae,  paper,  t7pe,  Ac-,  tloa,  sbaD  i^n  or  mark,  by  fblding  or 

or  becauae  the  office  al  aheriO  la  de»-  otherwiee,  anj  ticket  presented  by  inch 

Ignated    "iheiUT    and    collector;**    the  elector  at  such  election,  or  attempt  to 

sberUf  being  ke  efficle  e<H)ectar  by  taw.  And  oat  the  names  thereon,  or  soSer  the 

State  V.  Watson,  Q  Mo.  App.  601  j   Eu-k  same  to  be  done  by  any  other  person, 

V.  Khoadi,  46  Cal.  308.    The  presiding  before  such    ticket  la  deposited  in  the 

oAcers  of  tlie  election  are  the  sole  Judges  ballot-box,  he  shall  be  fined  in  any  sam 

of  what  Is  a  "  dlstlBgnlshlug  mark  "  on  a  not  exceeding  one  hundred  dollars.'    2  0. 

ballot,  where  snch  a  mark  la  forbidden ;  II  H.  ITS,  sec  SO.    If  tlw  coiutltntlon  se- 

and  ballots  which  thef  hare  recelTed  and  cnres  to  the  TOtar,  in  popular  elections, 

ooanted  cannot  be  rejected  afierward*  by  the  protection  and  immunity  of  secrecy, 

the  GoTemor  and  Cotincil.    Opinions  of  there  can  be  no  doubt  that  section  3  of 

Judges,  45  Me-  002.   In  William*  v.  Stein,  the  act  of  1800,  which  autboriied  the  !□- 

88  Ind.  00,  the  Supreme  Court  of  Indiana  spector  to  number  ballota,  li  clearly  in 

declared  to  be  roid  tba  ftiUowlag  enact-  conOiut  with  it  and  is  Toid.    I  am  not  on- 

ment:    "It  shall  be  the  do^  of  the  in-  mindful  of  the  rule  that  all  doubts  are  t» 

spector  of  any  election  held  in  this  State,  be  lolred  in  Ikvor  of  the  constitutionality 

OD  receiving  the  ballot  of  any  voter,  to  of  legiilatiTe  enactments.     This  rule  it 

ban  the  same  numbered  with  flgoiea,  well  eitaUlsbed,  and  it  founded  in  the 

on  the  outside  or  back  therectf,  to  cor-  bigltest  wisdom.    Bnt  m;  cionTicUons  are 

reepOMd  with  the  number  placed  opposite  dear  that  our  constitution  was  intended 

tlie  name  of  soch  Totar  on  the  poll  lists  to.  and  does,  secure  the  absolute  secret 

kept    by  the  (tieriu  of    said    •lectitHi.''  of  a  ballol,  and  tliat  the  act  in  question, 

AmA,  J.,  dallTering  the  opinion  of  the  which  direct*  (he  nnmbering  of  tickets, 

ownt,  altar  qnotlng  ssveral  authorities,  to  corraspond  with  the  numbers  opposite 

MBODg  others  ComnoDwealtb  ■.  Woelper,  the  names  of    the  electors  on  the  pdt 

S  &  &  R.  ID;  People  v.  Pease,  ST  N.  T.  lisU,  i*  in  palpable  conflict  not  only  with 

46;  People  >^  Cleott,  10Hiah.S88;  TMn-  the  ipirit,  bnt  with  the  substance,  of  the 

pie  e.  Mead,  4  Vt  586;    and  the  text  ocnttitntional  proTition.     This  act  wa* 

•bore,  says :  "  It  is  beliered  that  these  intended   lo,  and  does,  dearly  jdentuy 

Mtbofitles  eslabliah,  beyond  doubt,  that  every  man'a  ticket,  and  renders  it  easy 

the  ballot  imidiee  ahaolnie  and  inviolalde  to  ascertaht  exactly  bow  any  partlcutu 

aeen^,  and  that  (be  principle  is  foonded  penoii  rated.      Tbat  secrecy   which  Is 

in  the  highest  eoosidontions  of  pabUe  esteemed  by  all  authority  to  be  essential 

polkj.    When  our  present  constitution  to  the  ttvt  exercise  of  inflVage  Is  a*  much 

was  tented,  roling  by  balloC  was  in  Tognt  violated  by  this  law  at  if  it  had  dedarsd 

in  nearly  every  Sute  in  the  Union.   That  that  the  dectton  should  be  rim  esoa" 
mode  at  voting  had  been  known  and  tut- 
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ballot,  and  which  ought  to  be  inriolable  whether  declared  or  not. 
In  the  absence  of  auch  a  statute,  all  devices  by  which  party  man- 
agers are  enabled  to  distioguiuh  ballots  in  the  hand  of  the  voter, 
and  thus  determine  whether  be  is  voting  for  or  gainst  them,  are 
opposed  to  the  spirit  of  the  Constitution,  inasmuch  as  they  tend 
to  defeat  the  design  for  which  voting  by  ballot  b  established,  and, 
though  they  may  not  render  an  election  void,  they  are  exceedingly 
tepreheusible  and  ought  to  be  discoontenaoced  by  all  good  citi- 
zens. The  system  of  ballot-voting  rests  upon  the  idea  that  every 
elector  is  to  be  entirely  at  liberty  to  vote  for  whom  he  pleases  and 
with  what  party  he  pleases,  and  that  no  one  is  to  have  the  right, 
or  be  in  position,  to  question  his  independent  action,  either  thcQ 
or  at  any  subseijuent  time.'  The  courts  have  held  that  a  voter, 
even  in  case  of  a  contested  election,  cannot  be  compelled  to  dis- 
close for  whom  he  voted  ;  and  for  the  same  reason  we  think  others 
who  may  accidentally,  or  by  trick  or  artifice,  have  acquired  knowl- 
edge on  the  subject  should  not  be  allowed  to  testify 
[*  606]  *  to  such  knowledge,  or  to  give  any  information  in  the 
courts  upon  the  subject.  Public  policy  requires  that  the 
veil  of  secrecy  should  be  impenetrable,  unless  the  voter  himself 
voluntarily  determines  to  lift  it ;'  his  ballot  is  absolutely  privi- 
leged ;  and  to  allow  evidence  of  its  contents  when  he  has  not 
waived  the  privilege  is  to  encourage  trickery  and  fraud,  and 
would  in  effect  establish  this  remarkable  anomaly,  that,  while  the 
law  from  motives  of  public  policy  establishes  the  secret  ballot 
with  a  view  to  conceal  the  elector's  action,  it  at  the  same  time 
encourages  a  system  of  espionage,  by  means  of  which  the  veil  of 

1  "  The  right  to  rote  Id  thii  manner  of  tbe  mMiner  In  whtcb  be  hu  bestowed 

ha*  niD*Uy  been  coneidered  ao  importuit  hii  ■nSrage."    Per  Daia,  Ch.  J.,  in  Peo- 

■Dd  valuable  lalegiMrd  of  the  Indepea-  pie  v.  Peaie,  87  N.  T.  46,  Bl. 
dence  of  the  humble  citizen  agalnil  the         *  "The  ballot,"  mjb  Cicero,  "ii  ittt 

Influence  which  wealth  and  (talion  might  to  tlie  people,  tor  It  oncoTeri  men'*  teoee, 

be  luppoied  to  ezerciie.      Thi*  object  and  cmicmUi   tbeii   thought*.      It  gine 

would  be  accompiUhed  but  rer^  Imper-  them  tbe  tqiportunity  of  doing  what  Aef 

feutly  if  the  priTacf  lappoaed  to  be  te-  like,  aod  of  promliiDg  all  that  thef  are 

cured  wm  limited    to    the   moment  of  aaked."    Speech  In  defence  of  Plaacim, 

deporting  the  ballot.    Tbe  spirit  of  the  Fonyth't  Cicero,  Toi.  I.  p.  339.     A  tial- 

•;(lem  requirea  that  the  elector  thonJd  ute  requiring  the  numbering  of  tklet* 

be  Mcured  tbeo  and  at  ail  timea  there-  to  correipond  with  tlie  number  of  the 

after  agaioit  reproach  or  animadveraioii,  voten  on  the  poll  list  waa  held  nncontti- 

or  any   other    prtgudice  on  account  of  tutional  in   Briilnn  r,  Clear?,  30  Hlnn. 

having  voted  according  to  hia  own  un-  lOT.    Id  several  States,  however,  this  la 

biatied  Judgment;   and  that  aectuit;  ii  required.     See  Hodge  e.  Linn,  100  HI 

made  to  coniist  in  ahuttiagnp  within  llie  897. 
privacy  of  his  own  mind  all  knowledge 
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aecreoy  maj  be  peDetrsted  aad  the  voter's  action  disclosed  to  the 
public' 

Gveiy  ballot  should  be  complete  iu  itself,  and  ought  not  to  re- 
quire eztrinuo  evidence  to  enable  the  election  officer  to 
determine  *  tlie  voter's  intention.  Perfect  certainty,  [*  607] 
however,  ia  not  required  in  these  cases.  It  is  sufficie^t 
if  an  examination  leaves  no  reasonable  doubt  upon  the  intention, 
and  technical  accuracy  ia  never  required  iu  any  case.  The  car- 
dinal rule  is  to  give  effect  to  the  intention  of  the  voter,  whenever 
it  is  not  left  in  uncertainty ;  *  but  if  au  ambiguity  appears  opoa 

1  Bee  thii  mtgect  fntlj  conddered  Id  in  campellinK  or  even  penniicing  him  to 
People  E.  Cicott,  16  HIch.  283.  And  lee  teitif?  to  trhtiC  be  hu  leen.  And  m  IIm 
klio  State  v.  Hilmuitel,  23  Wi>.  4S2 ;  law  don  not  compel  a  voter  to  teitlQr, 
Brewer  t>.  Weaklej,  2  OTert  09 ;  •.  o.  6  "  (urelj  it  caimol  be  lo  iDconsiateiit  with 
Am.  Dec  &66.  A  very  looee  lyitem  pre-  itielf  *t  to  antboriie  •  judicial  inquirj 
Tails  Id  the  eonteits  otot  lefiilatiTe  eleo  npon  a  particular  lubject,  and  at  the 
tkuw,  and  it  ha*  been  held  that  wben  a  tame  time  induitrional;  proTlde  for  tlie 
voter  refaiea  to  disclose  for  whom  he  concealment  of  the  only  material  fkcta 
Toled,  eTidence  li  admlsaible  of  tfae  gen-  npoD  which  the  results  of  soch  an  inquiry 
•ral  reputation  of  the  political  character  mutt  depend."  Per  Dtnio,  Ch,  J.,  in  Peo- 
of  the  Toter,  and  as  to  the  party  to  which  pie  v.  Pease.  27  N.  Y.  46,  81.  It  was  held 
be  belonged  at  the  time  of  tiie  election,  in  People  o.  Cicott,  IU  Mich.  268.  that 
Cong.  Globe,  XVI.  App.  466.  This  is  as-  until  It  was  distinctly  showD  Ihat  the 
•nming  (hat  the  roter  adheres  strictly  to  elector  waived  hia  priTilege  of  secrecy, 
party,  and  always  Tote*  the  "  straight  any  eTidence  as  to  the  character  or  coa- 
tidcet ; "  an  assumptirat  which  may  not  tents  of  his  ballot  was  inadmissible.  It 
be  a  Tery  Tiolent  one  in  the  majority  of  was  also  held  that  where  a  voter's  qnaU- 
eases,  bat  which  is  sparoely  creditable  to  flcation  was  in  question,  hut  his  want  of 
the  manly  independence  and  sell-reUance  right  to  vote  was  not  conceded,  the  privl- 
«f  any  free  people ;  and  however  strongly  lege  was  and  mnst  be  the  same ;  aa  other- 
dltposed  legistative  bodies  maybe  lo  act  wiseanypetson'sballotniightbeinquired 
upon  it,  we  are  not  prepared  to  see  any  into  by  simply  asaerting  his  want  ot  quali- 
aoeh  rule  of  evidenoe  adopted  by  the  flcation.  In  Stale  v.  Olin,  28  Wis,  819,  it 
courts.  If  a  voter  chooses  vduntarlly  to  was  decided  that  where  personi  who  had 
exhibit  his  ballot  publicly,  perhaps  there  voted  at  an  electloD  bad  declined  to  tes- 
ts no  reason  why  those  to  whom  it  was  tlfy  concerning  tlieir  qualiflcations,  and 
sbowD  should  not  testify  to  its  contents ;  how  they  had  voted  it  was  competent  to 
bat  ill  other  caees  the  knowledge  of  Its  prove  their  declarations  that  they  were 
contents  Is  his  own  exclusive  property,  unnaturalized  foreigners,  and  had  voted 
and  he  can  neither  be  compelled  to  part  a  particular  way.  Compare  Stale  v. 
with  it,  nor,  as  we  think,  is  any  one  dse  Hilmantel,  28  Wis.  422.  In  People  v. 
who  accidentally  or  surreptitiously  be-  Thacher,  66  N.  T  625,  the  evidence  of 
comes  pMieased  of  it,  or  to  whom  tin  voters  as  to  how  they  voted  was  received, 
ballot  has  been  shown  with  a  view  lo  In-  and  as  they  did  not  object  to  giving  it,  it 
fbrmaiion,  advice,  or  alteration,  at  liberty  waa  held  proper.'  See  on  this  subject 
to  make  the  disdoanre.  Such  third  per-  McCrary'a  Law  ot  Elections,  H  IM,  196. 
son  might  be  guilty  of  no  legal  offence  If  *  People  v.  Mattesnn,  17  liL  187  ;  Peo- 
he  should  do  so  ;  but  he  is  certainly  in-  pie  e.  Cook,  8  N.  Y.  67  ;  Sute  r.  Elwood, 
vading  the  constitutional  privileges  of  his  12  Wis.  561 ;  People  v.  Bates,  11  Ukh. 
neighbor,  and  we  are  aware  of  no  sound  S62 ;  Newton  v.  Newell,  28  Minn.  620. 
principla  of  law  which  will  jnatify  a  court 
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its  face,  tbe  elector  oannot  be  reoeived  u  a  witness  to  make  it 
good  by  testifyiDg  for  whom  or  for  what  office  he  intended  to 
vote.' 

The  ballot  in  no  ease  should  oontain  more  names  than  are 
authorized  to  be  voted  for,  for  bdj  particalar  office,  at  that  elec- 
tion ;  and,  if  it  should,  it  must  be  rejected  for  the  obvious  impos- 
sibility of  the  canvassing  officers  choosing  from  among  the  names 
on  the  ballot,  and  applying  the  ballot  to  some  to  the  exclusion  of 
others.  The  choice  must  be  made  by  the  elector  himself,  and  be 
expressed  by  the  ballot.  Acoordingly,  where  only  one  supervisor 
was  to  be  chosen,  and  a  ballot  was  deposited  having  upon  it  the 
names  of  two  persons  for  that  office,  it  was  held  that  it  must  be 
rejected  for  amb^ui^.'  It  has  been  decided,  however,  that  if  a 
voter  shaU  write  a  name  upon  a  printed  ballot,  in  connection  with 
the  title  to  an  office,  this  is  such  a  designation  of  the  name  written 
for  that  office  as  sufficiently  to  demonstrate  hia  intention,  even 
though  he  omit  to  strike  off  the  printed  name  of  the  opposing 
candidate.  The  writing  in  such  a  case,  it  is  held,  ought  to  pre* 
vul  aa  the  highest  evidence  of  the  voter's  intention,  and  the 
^lure  to  strike  off  the  printed  name  will  be  regarded  as  an  acci- 
dental oversight.' 

>  People  t>.   Seamni,  6   Deolo,  400.  B07.    8m  lUilKMd  Co.  r.  Bwth,  SO  Ind. 

Hie  tncDial  purpow  of  in  elector  b  not  AM. 

provable ;  ft  miut  be  detertnined  bj  hit         *  People  v.  Be«rau),  6  Denki,  409.   Bm 

kcta.    People  c.  8azton,  22  N.  T.  800 ;  kbo  Attotuer-GencTsl  t>.  Elf,  4  Wia.  490 ; 

Bearditovn  v.  Virginia,  76  HI.  84.    And  Fteph  v.  Loomli,  8  Wend.  SBC  ;  F«op)« 

when  the  Intent  li  to  be  (ntbeced  from  e.  Cook,  14  Barb.  369,  and  8  N.  T,  07 ; 

theballa[,it  ii  aqaetCionof  law,  and  can-  State  d.  0rUfe7,  t  Nab.  IBl.       Socli  a 

not  be  submitted  to  the  jary  t*  one  of  vote,  however,  coold  not  lie  tejected  m 

fact     People  b.  HcHuidb,  S4  Barb.  830.  to  can^Udatet  (br  otber  oflicei  regnlaily 

"IneanvsulngTotnofetecton  their  in-  umed  vpon  the  ballot ;  It  would  be  -nM 

tentioni  muat  be  aacertsioed  ttom  their  only  ai  to  tlie  particalar  office  for  which 

ballot*  which  mnat  be  oonnted  to  accord  the  duplicate  baDot  wa«  caal.    Attomej* 

with  wch  intentlona.    If  the  baWola  ei-  General  r.  Ely,  4  Wia.  420.    U  the  name 

pre**  «uch  ictentiona  beyond  reaaonatrie  of  a  candidate  far  an  ofltce  U  given  tnoi* 

doDbt,  it  ia  rofflcieni,  withont  r^ard  to  than  once,  It  te  proper  to  eomt  It  aa  om 

technical inaccnraciea, or thefbrm adopted  ballot,  faiftead  of  rcjactlag  It  a*  iUegaUj 

bj  the  voter  to  expreia  h[i  intentlona.    Of  thrown.    People  «.  Holden,  88  CaL  US; 

conrw  the  langnage  of  a  ballot  1*  to  be  Bute  b.  Pieree,  86  Wia.  OS. 
conatnied  In  the  light  of  all  facta  con-         *  People  c.  Baxton,  S  N.  T.  300.    TUi 

nected  with  the  election ;  thiu,  the  ofBoe  mHng  mggeita  thii  query  ;   Sappoae  at 

to  be  filled,  the  names  i>f  the  candidatea  an  election  where  printed  allpa  oontainlng 

voted  for,  or  the  anbject  contemplated  in  the  namei  of  eaodldatea,  with  a  deaigiia- 

the  propoiltion  anbmltted  to  the  electora,  tion  of  the  oOce.  are  aappUed  to  voter*, 

and  the  like,  may  be  coniidered  to  aid  in  to  be  paated  over  the  name*  of  oppoeinf 

diacovertng  the  Ententlona  of  the  voter."  candidate!,  —  ai  ia  very  common,  —  abal- 

SMt,  J.,  In  Eawe*e.  Miller,  fia  Iowa,  89ti,  lot  diould  be  found  In  the  box  oonl^^f 


by  Google 


OH.  XVn.]     THE  KXPBSaSION  OF  THB  POPITI^B  WILL.  765 

*  The  na&M  on  the  ballot  ihould  be  clesrlj  expresaed,  {_*  608] 
and  ought  to  be  giren  fully.  Errors  in  spelling,  how- 
ever, will  not  defeat  the  ballot,  if  the  sonad  is  the  same ; '  nor 
abbreviatuHiB,'  if  such  as  are  in  common  hm  and  generally  ond«r- 
stood,  so  that  there  can  be  no  reasonable  donbt  of  the  intent. 
And  it  would  seem  that  where  a  ballot  is  oast  which  conttuns  only 
the  initials  of  the  Christian  name  of  the  candidate,  it  ought  to  be 
sufficient,  as  it  designates  the  person  voted  for  with  the  same  cer- 
tainty which  is  commonly  met  with  in  ccmtracts  and  other  private 
writings,aad  the  intention  of  the  voter  cannot  reasonably 
be  open  to  any  doabt.'    As  the  law  knows  only  *  one    [*  609] 

tbe  namw  of  ft  caadidAte  tbroDooflb;*,—  m  the  be«t  erldanoe  of  tba  roter'a  inteit- 

M7  tb»  couDtjderk,  —  wltli  a  dedgn*-  Uod;  bnt  tbe  court  beld  tbU  llw  ballot 

tlon  of  tbe  offlce  pwUd  oTer  the  name  of  eonld  be  oomted  (br  neitbar  eaatdidatek 

aoandldate  for  tome  other  otBfx,  —  »»j  beouueof ittamblKiiitf. 
coroner ;  )o  that  the  ballot  wonld  contain         '  Fcofle  *.  Majwonn,  6  Hicta.  140  { 

tbe  Dame*  of  two  penon*  fbr  comity  clerk,  Attornej-OenenU  p.  El;,  4  Wis.  420: 
and  of  Done  for  oorooer.    In  mob  a  oaM,         '  People  v.  Sergruoa,  B  Cow.  102.   Sea 

li  the  alip  the  higheet  eridence  (^  tbe  in-  also,  npoo  this  labject,  Peiqile  v.  Cook,  14 

tontlon  of  tbe  voUr  m  to  who  chould  re-  Barb.  269,  and  8  N.  T.  67  j  and  Pet^  n. 

OdTfl  Ma  loltraBB  for  eotuity  clerk,  and  Tiadale,  1  DoDg.  (Mich.)  SO. 
miut  It  be  counted  for  that  ofBce  T    And         ■  In  People  >.  Fergnaoa,  8  Cow.  103, 

if  M,  then  doei  not  the  ballot  alwi  ihow  it  wm  held  that,  on  tbe  trial  of  a  cod- 

the  intention  of  tbe  elector  to  cMt  hli  laited  election  case  before  a  jury,  ballota 

vote  for  tbe  perioii  for  coroner  whoa*  OMt  for  H.  F.  TMm  ihonld  be  eonnted 

■utme  ii  thai  accidentally  pasted  over,  fbr  Henry  F.  Tatea,  If,  nnder  the  oircaiD- 

and  ihonld  it  not  be  counted  for  that  per-  stancea,  the  jury  were  of  the  opinion  tfaef 

aon  I  The  C4M  of  People  v.  Sastoo  wonld  were  intended  for  blm  ;  and  to  airlTe  at 

Mam  to  be  oppoaed  to  People  n.  Seaman,  tliat  intention,  it  waa  competent  to  pror* 

6  Danio,  40B,  where  the  court  reftiaed  to  that  he  generally  ligned  hi*  uame  H.  F. 

•How  eridence  to  be  glTen  to  explain  the  Tatee ;  that  be  had  before  held  tbe  aame 

MnUguity  occaiioned  by  the  one  name  offlcefor  which  theaeTotei  were  oatt,aitd 

being  placed  upon  the  ticket,  witbont  tbe  waa  then  a  candidate  again ;  that  the  peo- 

otfaer  being  eraaed.    "The  Intention  of  pie  generally  would  apply  the  abbreria. 

the  elector  cannot  be  thus  inquired  into,  tion  to  him,  and  that  no  other  penon  waa 

when  U  1»  oppoaed  or  boatile  to  the  paper  known  In  the  coonty  to  whom  it  would 

ballot  which  be  hu  depoalted  in  tbe  bal-  apply.     Thli  ruling  wai  followed  in  Peo- 

lot-box.    We  might  with  the  aame  pro-  pie  v.  Seaman,  G  Denlo,  400,  and  in  People 

priety  permit  it  to  be  prored  that  be  In.  a.  Cook,  14  Harb.  SM,  and  8  N.  T.  67.   Th« 

tended  to  *ota  for  one  man,  when  bli  eoorta  alio  held.  In  theae  oaaei,  that  tha 

ballot  waa  cait  for  anotiier  ;  a  apeclea  of  eiector  voting  the  defective  ballot  might 

proof  Dot  to  be  t<darated."     Per  fVlut^  give  evidence  to  enable  the  Jnry  to  apply 

itg,l.     Bee   alao  Kewton  e.  NeweU,  26  it,andmight  tealify  Ihatbe  intendeditbr 

Minn.  629.     Tbe  caae  of  People  v.  Cicott,  the  candidate  the  ioitiaU  of  whoae  name 

10  Mich.  288,  la  alao  oppoaed  to  People  V.  hehadgiven.    In  AttoneyOeneralr.Ely, 

Sazton.    In  the  Uicblgan  caae,  a  alip  for  4  WiB.420,429,amleaomewhBt  difltrent 

the  ofllce  of  aherifl  waa  paaied  over  the  waa  laid  down.    In  that  caae,  Matthew 

name  of  the  candidate  for  another  connty  H.  Carpenter  wai  candidate  bi  the  olBc* 

ol&oe,  10  that  the  ballot  contained  the  of  proaecnting  attorney ;  and  be»id«  the 

uunea  of  two  candldatea  fbr  aheriS.    It  perfect  ballota  there  ware  othen,  cait  fbr 

waa  argued  that  the  alip  abonld  be  ooontad  "D.  M.  Caipentar,'"'M.  D.  Caipcotar," 
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CbristJan  name,  the  giving  of  an  initial    to  a  middle  name 
when  the  party  has  none,  or  the  giving  of  a  wrong  initisi,  will 

"  H.  T.  Carpenter,"  ind  "  CarpeDter."  Mif,  from  the  letten  upon  it,  uide  from 

The  jaij  found  that  then  wmi  no  lawyer  all  eztraiwoa*  fub,  who  wu  intended  to 

Id  the  connljr  b;  the  natna  of  D.  M.  Cai^  be  de^nated  by  tbe  ballot,  ia  eitabliib- 

pent«r,  M.  D.  Carpenter,  M.  T.  Carpenter,  Ing  a  principle  nnneceiMrily  caatioui  and 

or  whose  (nrname  wfli  Carpenter,  except  Itmited.    In  the  preient  case,  tbe  jarj, 

the  relator,  Matthew  H.  Carpenter ;  that  from  the  eridence  before  them,   fonod 

tberelator waiapradltlngattomeyof tbe  that  the  volei   [above  deicribed]   were, 

county,   and  eligible   to   tbe  offlue,  and  when  giren  and  cut,  intended,  by  the 

that  tbe  rotei  abore  inenttoned  were  all  elector)  who  gare  and  caat  the  lame  re- 

gtren  and  intended  by  the  elector*  fbr  the  ipeclirely,  to  be  giren  and  cait  for  Mat- 

relatoT.    The  court  lay:  "How  wat  the  thew  H.  Carpenter,  the  relator.      Such 

iniention  of  the  roter  to  be  aacertalned  1  being  the  ca»e,  it  clearly  followa  that 

By  reading  the  name  on  the  ballot,  and  they  ihonld  be  counted  f6r  him,"    See 

■«cert*ining  who  wai  meant  and  intended  also  Sute  v.  Elwood,  12  Wi*.  661 ;  Peo- 

by  that  name!    la  no  eridenoe  admiaiible  pie  r.  Peaae,  87  N.  Y.  46,  84,  per  Datie, 

to  ahow  who  wai  intended  to  be  roted  Ch.  J.;  Talkington  k.  Turner,  Tl  10. 2S4; 

for  under  the  rirloui  appellationi,  except  Clark  r.  Robtnuio.  88  III.  4B8 ;   State  r. 

inch  eridence  at  I*  contained  in  tlie  bal-  Gates,  4S  Conn.  68S. 

lot  itself  1    Or  may  you  gather  tbe  lntei>-  In  Opinions  of  Judges,  88  Heine,  669, 

tionol  the  voter  from  the  ballot,  ex^ilaiDed  It  was  held  that  rotes  could  not  be  coanl- 

by  the  lurrounding  d reams tancei,  from  ed  by  the  eanvaisera  for  a  person  of  * 

bcti  of  a  general  public  nature  connected  difteretit  name  from  tliat  expressed  bj 

with  the  election,  and  the  different  can-  the  ballot,  even  though  the  only  difler- 

didatea  whicli  may  aid  you  In  coming  to  ence  consisted  In  the  initial  to  the  middle 

the  right  conclusion  T    These  facts  and  name.     See  alao  Opinions  of  Justioes.  64 

drcumstances  might,  pertiaps,  be  adduced  He.  5B8.     And  in  People  d.  Tisdale,  1 

•o  clear  and  strong  as  to  lead  irresistiblj  Dong.  {Hich.)  60.  followed  In  People  v. 

to  the  inference  that  a  vote  given  for  Car-  Hfggina,  3  Mich.  3S3,  It  was  held  that  no 

penter  wai  Intended  to  be  cast  for  Hat-  extrinsic  evidence  wsi  sdmissible  on  * 

thew  H.  Carpenter.    A  contract  may  be  trial  in  court  in  explanation  or  rapport  of 

read  by  the  light  of  the  surrounding  ciT>  the  ballot ;  and  tint,  unless  it  showed 

cnmstances,  not  to  contradict  It,  bnt  in  upon  it*  face  for  whom  it  wa*  deeigned, 

order  more  perfectly  to  understand  the  it  must  be  rejected.    And  ft  wu  also 

Intent  and  meaning  o[  the  parties  who  held,  that  a  ballot  for  "J.  A.  Dyer"  did 

made  it.      By  analogous  principle*,   we  not  *how,  upon  il*  face,  that  It  was  In- 

thfnk  that  these  fact*,  and  other*  of  tike  tended  for  the  candidate  James  A.  Dyer, 

tuture  connected  with  the  election,  could  and  therefore  could  not  be  counted  wKh 

be  given  in  evidence,  for  the  purpose  of  the  ballot*  cast  for  him  by  hi*  full  name, 

aiding  the  jury  In  determining  who  was  This  rule  ii  convenient  of  application, 

intended  to  be  voted  for.    In  New  York,  bat  it  probably  deFeats  the  Intention  of 

court*  have  gone  even  farther  than  this,  the  electors  In  every  case  to  which  It  Is 

and  held,  that  not  only  facta  of  public  applied,  where  the  Tweeted  votes  could 

notoriety  might  be  given  in  evidence  to  influence  the  result,  —  an  intention,  too, 

show  the  Intention  of  the  elector,  bat  that  which  we  think  it  so  apparent  on  the  bal- 

the  elector  who  cast  the  abbreviated  bal-  lot  itaelf,  that  no  person  would  be  in  real 

lot  may  be  iwom  as  to  who  wa*  intended  doubt  concerning  it.    In  People  d.  Pease, 

by  it.     People  r.  Ferguson.  8  Cow.  103.  2TIII.T.  46,  M,  in  which  Moses  H.  Smith 

But  this  is  pushing  tlie  doctrine  to  a  great  was  a  candidate  for  county  treasurer.  Stl- 

extent;  further,  we  think,  than  considera-  (/an,  J.,  says :  "According  to  well-settled 

tion  ol  public  policy  end  the  well-being  at  rales,  the  board  of  canvassers  erred  In  re- 

aociety  wilt  wstrant ;  and  to  reatrlct  the  faslng  to  allow  to  tbe  relator  the  nineteen 

rale,  and  say  that  the  Jury  mnit  detei^  votes  given  Ibr  Mosei  Smith  and  H.  Mi 

nine  from  an  Inspection  of  tiw  baJlot  Jt-  Smith ; "  and  althoogh  w«  think  tbia  doo- 
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*  not  render  the  ballot  nagatory ;  ^  nor  will  a  failure    [*  610] 

to  give  the  addition  to  a  name ~~ such  as  "Junior" 

— render  it  void,  as  that  is  a  mere  matter  of  description,  not 

constituting  a  part  of  the  aame,  and  if  given  erroneously 

may  lie  treated  as  surplua^^.'  But  where  the  *  name    [*  611] 

trine  ooTrect,  the  caeet  he  cite*  in  inppart  nile  parUcaUr  nunea,  and  the  like."  So 
of  it  (8Cow.  102,and  6Deo<o,  409)  would  &rai  tliii  cam  holdi,  that  the  canTiMera 
only  warrant  a  jury,  not  the  canTauen,  are  not  chargeable  with  i-rror  in  not  count- 
in  allowing  them ;  or,  at  leait,  those  cait  In^c  the  ballola  with  the  name  BeqjaniiQ 
for  M.  M.  Smith.  The  cave  of  People  v.  Welch  for  Benjamin  Welch,  Jr.,  it  i«, 
lladale  wai  agun  followed  in  People  v.  doubtleu,  correct.  But  luppOM  the  cati- 
Cicolt,  16  Mich.  288  i  the  majoritj  of  the  TaaKTi  had  leen  St  to  do  lo,  could  Hm 
court,  howerer,  expreuing  the  opinion  court  bold  tbej  were  guilty  of  u«arpatlon 
that  it  w«(  erroneona  in  principle,  but  In  tliui  counting  and  allowing  them  t 
that  it  had  (for  twenty-fiTe  yeara]  been  Conid  not  the  canTaMen  titke  oodce  of 
too  long  tiie  Kttled  law  of  the  Stale  to  be  such  facts  of  general  public  notoriety  m 
disturbed,  unless  by  the  legislature.  In  everybody  elM  would  take  notice  ofl  Or 
Uasiachaselli  it  Is  held  that  votes  cut  must  they  shut  their  e;es  to  facta  which 
for  "  L.  ClaA"  cannot  be  counted  by  the  all  other  persons  must  see !  The  tkcta 
canTasgers  for  Leonard  Clark,  though  It  are  these  :  Beajamin  Welch,  Jr.,  and 
is  intimated  that  on  a  trial  in  court  It  James  M.  Cook  are  the  candidates,  and 
rolgbt  tie  ihown  that  he  was  entitled  to  the  only  candidates,  fbr  State  Treasurer. 
Uiem.  Clark  e.  County  Biamlnen,  126  Theae  facta  are  notorious,  and  the  two 
Mass.  282.  political  parties  make  determined  eSorIa 

1  Peoples. Cook,  14Barb.2e9;  6X.T.  to  elect  one  or  the  other.    Certain  rote* 

67 ;  State  v.  Gates,  48  Conn.  SS-I.    But  are  cast  for  Benjamin  Welch,  with  the 

•ee  Opinions  of  Judgea,  88  Me.  697.  descriptire  word  "  junior  "  omitted.    The 

*  Fettle  D.  Cook,  U  Barb.  269,  and  8  name  is  correct,  but,  aa  thus  giren,  it  taag 
N.  T.  67.  In  this  caae,  the  Jury  found,  apply  to  some  one  eleej  but  it  would  be 
M  matter  of  fact,  that  ballots  giren  for  to  a  person  ootoriously  not  a  candidate. 
Benjamin  Welch  were  Intended  (or  Ben-  Undertheseciroumitances,  when  the  facts 
Jamin  Welch,  Jr. ;  «nd  the  court  held  of  which  It  would  be  necessary  to  take 
that,  as  a  matter  of  law,  they  should  hare  notice  hare  occurrad  under  their  own  su- 
been  counted  for  him.  It  was  not  decided,  perTision,  and  are  unirersalty  known,  so 
however,  that  the  canvassers  were  at  lib-  that  the  result  of  a  contest  in  the  courts 
erty  to  allow  the  votes  to  Benjamin  could  not  be  doubtful.  Is  there  any  rea- 
Welch,  Jr. ;  and  the  Judge,  delivering  the  ton  wliy  tlie  canvassera  should  not  take 
prevailing  opinion  in  tlie  Court  of  Ap-  noticeoFthesefactBiCounttlieToteBwhich 
peals,  says  (p.  SI),  that  the  State  can-  a  jury  would  subsequently  be  compelled 
vassers  cannot  be  charged  with  error  in  to  count,  and  thus  save  the  delay,  ex- 
renislng  to  add  to  the  volea  for  Benjamin  pense,  vexation,  and  confusion  of  a  con- 
Welch,  Jr.,  those  which  were  given  for  teatt  If  their  judicial  power  extends 
Benjamin  Welch,  without  the  junior,  to  a  determinstion  of  what  are  common 
"  Tliey  had  not  the  mean*  which  the  and  well-known  abbreviations,  and  what 
court  poasesicd.  on  the  trial  of  this  issue,  names  spelled  differently  are  iif«H  lanaRS, 
of  obtaining,  by  evidence  aliunde,  the  «ev-  why  may  it  not  also  extend  to  the  facta, 
enl  county  returns,  the  intention  of  the  of  which  there  will  commonly  be  quite  at 
voters,  and  the  identity  of  the  candidate  little  doubt,  as  to  who  are  the  candldalet 
with  the  name  on  the  defective  ballota.  at  the  election  over  which  they  preside  T 
Their  Judicial  power  extends  no  further  It  teems  to  Ju  that  in  every  case  where 
^■n  lo  take  notice  of  lucb  facta  of  pub-  the  name  given  on  tlie  liallot,  though  in 
lie  notoriety  as  that  certain  well-known  aome  particulars  Imperfect,  is  not  difler- 
abbreviaUtns  are  generally  used  to  dealg-  ent  from  that  of  the  oaodldate,  and  beta 
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upon  the  ballot  u  altogether  different  from  that  of  a  candidate, 
not  the  sante  in  sound  and  not  a  mere  abbrevistkni,  the  eri- 
dence  of  the  voter  cannot  be  received  to  show  for  whom  it  was 
intended.' 

Upon  the  question  how  far  extrindo  evidence  is  admissible  by 
way  of  helping  out  any  imperfections  in  the  ballot,  no  rule  can  be 
laid  down  which  can  be  said  to  have  a  preponderating  weight  of 
authority  in  its  support.  We  tJiink  evidence  of  such  &cts  as  may 
be  called  the  circumstances  surrounding  the  election  —  such  as 
who  were  the  oendidates  brought  forward  by  the  nominatiug  con- 
ventions ;  whether  other  persons  of  the  same  names  resided  in 
the  district  irom  which  the  officer  was  to  he  chosen,  and  if  so 
whether  they  were  eligible  or  had  been  named  for  the  office ;  if  s 
ballot  was  printed  imperfectly,  how  it  came  to  be  so  printed,  and 
the  like — is  admis^ble  for  the  purpose  of  showing  that  an  im- 
perfect ballot  was  intended  for  a  [Articular  candidate,  unless  the 
name  is  so  different  that  to  thas  apply  it  would  be  to  contradict 
the  ballot  itself ;  or  unless  the  ballot  ia  bo  defective  that  it  fails  to 

show  any  intention  whatever :  in  which  cases  it  is  not 
[*612]    admissible.    And  we  also  'think  that  in  any  case  to 

allow  a  voter  to  testify  by  way  of  explanation  of  a  ballot 
otherwise  fatally  defective,  that  he  voted  the  particular  ballot, 
and  intended  it  for  a  particular  candidate,  ia  exceedingly  danger- 
ons,  invites  corruption  and  fraud,  and  ought  not  to  be  suffered. 
Nothing  is  more  easy  than  for  reckless  parties  thus  to  testify  to 
their  intentions,  without  the  possibility  of  their  testimony  being 
disproved  if  untrue;  and  if  one  falsely  swears  to  having  deposited 
a  particular  ballot,  unless  the  party  really  depositing  it  sees  fit  to 
disclose  his  knowledge,  the  evidence  must  pass  unchallenged,  and 
the  temptation  to  subornation  of  peijury,  when  public  offices  are 
at  stake,  and  when  it  may  be  committed  with  impunity,  is  too 

of  gmeral  notorietj  leave  no  doubt  in  the  ChrUtUn  name,  the  ballotB  were  .allawed 

mhidiaf  canTuaen  that  it  waa  Intanded  to  the  candidate;  the  facto  of  public  do- 

(or  htm,  the  canraaKn  thonld  be  at  lib-  torie^  being  anch  aa  to  ahow  that  tbe^ 

ert;  to  do  what  a  Jniy  would  attenrarda  were  Intended  for  him.    Attonie7.0en- 

be  compelled  to  do,  — count  it  for  tuch  enl  tr.  Elf,  4  Wb.  420.    Thia  eaae  goea 

candidate.     See  People  d.  Eennedj,  ST  tether  In  permitting  miatakea  in  balloH 

Uich.  67.     Compare  Clark  v.  Count;  Ex-  to  be  corrected  on  parol  evidence  than 

aminera,  12fl  Maai.  282.  anr  other  In  the  hooka.    Hr.  It'Crarr, 

1  A Tote for  "Fence "cannot  be (bown  in  hla  Law  of  Electiona,  deTotea  hia  aer- 

lo  have   been    Intended    for  "  Bpence."  enth  diapter  to  a  caretbl  dbcuaaion  dl 

Bart  B.  Evana,  8  Penn.  8t  18.  Where,  the  general  inhjeei  of  imperfect  ballola. 
bowerei,  wrong  lolOala  wcreglreD  to  tlw 
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great  to  allow  such  evidence  to  be  aanctioned.  While  the  law 
sbonid  seek  to  give  effect  to  the  intentioa  of  the  voter,  whenever 
it  caa  be  fairly  aaoertaioed,  yet  thia  intention  must  be  that  which 
ie  expressed  in  due  form  of  law,  not  that  which  remains  hidden 
in  die  elector's  breast ;  and  where  the  ballot,  in  connection  with 
such  facts  surrounding  the  election  as  would  be  provable  if  it 
were  a  case  of  contract,  does  not  enable  the  proper  officers  to 
apply  it  to  one  of  the  candidates,  policy,  coinciding  in  this  par- 
ticular with  the  general  rule  of  law  aa  applicable  to  other  trans- 
aotions,  requires  that  tiie  ballot  shall  not  be  counted  for  such 
candidate.' 

The  ballot  should  also  sufSciently  show  on  its  (ace  for  what 
office  the  person  named  upon  it  is  dea^ated:  but  here  again 
technical  accuracy  is  not  essential,  and  the  office  is  sufficiently 
named  if  it  be  so  designated  that  no  reasonable  doubt  can  exist 
as  to  what  ia  meant,  A  great  constitutional  privilege  —  the  high- 
est under  the  government  —  is  not  to  be  taken  away  on  a  mere 
technicality,  but  the  most  liberal  intendment  should  be  made  in 
support  of  the  elector's  action  wherever  the  application  of  the 
common-sense  rales  which  are  applied  in  other  cases  will  enable 
us  to  understand  and  render  it  effectual.' 

1  Tbla  U  ■nbetintiallj'  tbe  New  Tark  aicertaliutUe  from  the  balloti  theintelTe* 

rale  u  aettled  by  ibm  later  deciiioni,  if  with  tbe  ild  of  the  eitrinaic  facta  of  a 

weiDa7»ccepttheopiDlonaf  £«u(i,  Ch.  J.,  pablic  nature  coDuected  with  the  election. 

In  People  v.  Pea«e,  27  N.  T.  46,  84,  aa  SUte  v.  Elwood,  12  Wii.  561.    So  where 

taking  the  correct  Tiew  of  those  deciiioni.  tniBtees  of  common  achooli  were  to  be 

See  People  o.  Cicott,  IS  Mich.  283,  fhr  a  roled  (br,  it  waa  held  that  rotea  tot  Inu- 

diacoHion  ot  thia  point     Alao  State  b.  tees  of  public  achooli  ahonld  be  uonnted; 

Qriffey,  G  Neb.  161 ;  Clark  ■>.  Cotrnty  Ex-  there  being  no  truiteea  to  be  Toted  for  at 

amiuen,  128  Uaai.  283.  that  election  except  tnuteea  of  common 

<  In  People  v.  Hatteaon,  IT  HL  167,  It  tchoola.    People  n.  MoManni,  34  Barb, 

waa  held  that  where  "police  magiatratea"  620.    In  Phelpa  v.  Qoldthwaite,  16  Wia. 

wei»  to  be  choaen,  Totei  caat  for  "  police  146,  where  a  citv  and  alto  a  connt]'  aaper- 

jnaticea  "  ihould  b«  coonted,  aa  they  ant  inteodent  of  schooli  were  to  be  choKO  at 

Dcientlj  showed  upon  their  face  the  in.  the  same  election,  and  ballots  were  cast 

(ention  of  the  Toters.    So  where  the  qoea-  (or  "  anperintendent  of  school*,"  wtthont 

tion  waa  submitted  to  tlie  people,  whether  fhrther  designation,  parol  eridenee  of  tot- 

a  ftzt  ot  one  county  should  be  annexed  roundjog  drcamatancei  was  admitted  to 

to  another,   and  tbe  act  of  suhmission  enable  the  proper  apt^cation  to  be  nwde 

proTided  that  the  electors  might  eipreM  of  the  balloti  to  the  reapectiTe  caDdldates. 

tbeir  choice  by  voting  "for  detaching  In  Peck  r,  Weddell,  IT  Ohio  St  271,  an 

B ,"  or  "agaiost  detailing  R ,"  act  proriding  fbr  an  election  on  the  qnes- 

U  waa  held  that  Totes  cast  for  "  H tion  of  the  remoral  of  a  coun^  seat  to 

■ttad>ed,"and(or"B-^aeta4!hed."BDd  Hie  "town  "of  Bawling  Oreoi,  wai  held 

"fbr  diriaioD,"  and  "against  division,"  not  inralid  by  reason  of  Bowling  Green 

were  property  counted  by  the  casTasaen,  being  In  law  not  a  "  town,"  but  an  ineor- 

M  the  iotentitm  of  tbe  ntara  wai  olMrily  porat«d  Tillage.    In  voting  for  a  coon^ 
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[*  613]  *  Where  more  thao  one  office  ia  to  be  filled  at  an  elec- 
tion, the  Iftw  may  either  require  all  the  persons  voted  for, 
for  the  several  offices,  to  be  eo  voted  for  by  each  elector  on  the 
aanie  ballot,  or  it  may  provide  a  different  receptacle  for  the  ballots 
for  some  one  office  or  set  of  offices  from  that  which  is  to  receive 
the  others.  In  such  a  case  each  elector  will  place  upon  the  ballot 
to  be  deposited  in  each  the  names  of  snch  persons  as  he  desires 
to  vote  for,  for  the  different  offices  to  be  611ed  at  the  election  for 
which  that  box  ia  provided.  If,  for  instance.  State  and  township 
officers  are  to  be  chosen  at  the  same  election,  and  the  ballots  are 
to  be  kept  separate,  the  elector  must  have  different  ballots  for 
each ;  and  if  he  shoald  designate  persons  for  a  township  office  on 
the  Stat«  ballot,  such  ballot  would,  to  tfaat  extent,  be  void,  tfaoogh 
the  improper  addition  would  not  defeat  the  ballot  altogether,  but 
would  be  treated  as  surplusage,  and  the  ballot  be  held  good  as  a 
vote  for  the  State  officers  designated  upon  it.'  But  an  accidental 
error  in  depositing  the  ballot  should  not  defeat  it.  If  an  elector 
should  deliver  the  State  and  township  ballots  to  the  inspector  of 
election,  who  by  mistake  should  deposit  them  in  the  wrong  boxes 
respectively,  this  mistake  is  capable  of  being  corrected  without 
confusion  when  the  boxes  are  opened,  and  should  not  prevent  the 
ballots  being  counted  as  intended.  And  it  would  seem  that,  in 
any  case,  the  honest  mistake,  either  of  the  officer  or  the  elector, 
should  not  defeat  the  intention  of  the  latter,  where  it  was  not  left 
■n  doubt  by  his  action.' 

The  elector  is  not  under  obligation  to  vote  for  every  office  to  be 

filled  at  that  election ;  nor  where  several  persons  are  to  be  ch<»en 

to  the  same  office  is  he  required  to  vote  for  as  many  as 

[•  614]    are  to  be  "  elected.     He  may  vote  for  one  or  any  greater 

number,  not  to  exceed  the  whole  number  to  be  chosen. 

In  most  of  the  States  a  plurality  of  the  votes  cast  determines  the 

Kit  It  wu  held  proper  to  connt  Totei  '  See  People  r.  Co4^  14  Baib.  260, 

cut  for  a  town  bj-  it*  popnUr,  which  dif-  and  8  N.  T.  67. 

fered  from  iti  legal,  name.    State  tr.  Ca-  *  People  v.  Batee,  11  Mich.  362.    See 

Tcn.  22  Iowa,  343.    Balloti  in  all  luch  Lanier  e.  Oallatai,  IS  La.  An.  IT5;  Me- 

CMet  should  receive  such  a  conttruction  Kinney  r.  O'Coonor,  26  Tei.  6,     But  in- 

u  irili  make  lliem  Talid  if  they  arecapb-  apectora  of  election  have  no  aathority,  on 

ble  of  iL    Catlell  v.  Lowry,  45  Iowa,  478;  the  aatertion  of  a  voter  that  he  hai  voted 

State  D.  Metiger,  26  Kan.  80G.     And  the  by  miataice  in  the  wrong  precinct,  to  with- 

electioD  >hould  not  be  set  atide  when  the  draw  from  the  ballot  box  and  deatroy  a 

will  of  the  people  ia  fairly  atcertainable  ballot  which  he  profeMe*  to  identify  m 

ftt>m  it.    Bollaod  n.  Davb,  aa  Ark.  446,  theonecaatby  him.    Harbaogh  v.  Cicott^ 

4tO.  88Hiab.Ml. 
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elflotion  ;  in  others,  as  to  some  elections,  s  majority ;  but  in  deter- 
mining upon  a  majority  or  plurality,  the  blank  votes,  if  any,  are 
not  to  be  counted  ;  and  a  candidate  may  therefore  be  chosen  with- 
out receiving  a  plurality,  or  majority  of  voices  of  those  who  actually 
participated  in  the  election.  Where,  however,  two  offices  of  the 
same  name  were  to  be  filled  at  the  same  election,  but  the  notice 
of  election  specified  one  only,  the  political  parties  each  nominated 
one  candidate,  and,  assuming  that  but  one  was  to  be  chosen,  no 
elector  voted  for  more  than  one,  it  was  held  that  the  one  having 
a  majority  was  alone  chosen ;  the  opposing  candidate  could  not 
claim  to  be  also  elected,  as  having  received  the  second  highest 
number  of  votes,  but  as  to  the  other  office  there  had  been  a  failure 
to  hold  an  election.' 

2%«  Freedom  of  Meetioiu, 

To  keep  evety  election  free  of  all  the  influences  and  snrronndingg 
which  might  bear  improperly  upon  it,  or  might  impel  the  electors 
to  cast  their  sufFn^es  otherwise  than  as  their  jadgmeute  would 
dictate,  has  always  been  a  prominent  object  in  American  legisla- 
tion.' We  have  referred  to  fundamental  principles  which  protect 
the  secrecy  of  the  ballot,  but  in  addition  to  these  there  are 
express  constitutional  and  statutory  provisions  looking  to  the 
ascomplishment  of  the  same  general  purpose.  It  is  provided  by 
the  constitutions  of  several  of  the  States  that  bribery  of  an  elector 
shall  constitute  a  disqualification  of  the  right  to  vote  or  to  hold 
office;'  the  treating  of  an  elector,  with  a  view  to  influence  his 

'  People  V.  Kent  Conntf  CaoTMMn,  neeUeut,  LodIiIbiu,    MisilMippi,  Ohio, 

11  Mich.  111.  WiMwntin.     And  it  hu  been   bcJd  <» 

■  For  dediloni  beuing  npon  the  free-  general  princi^es  tlimt  if  an  elector  ii  In- 
dom  of  elecLioci  and  disorder  or  intlmi-  dnced  to  rote  in  a  pnrtlculkr  we^  by  tlie 
dation  to  oontrol  it,  lee  Commonwealth  payment  or  promiie  of  anj  monej  or 
V.  Hoxejr,  16  MaM.  384 ;  Commonweatth  other  valuable  comideration  for  lach 
«.  McHale,  97  Penn.  St.  SOT ;  ReapubUca  vote,  hU  vote  (hoald  be  i^ected  ai  Ule- 
p.  Oibbe,  8  Te«t«>.  429 :  b.  c.  4  Dall.  263 ;  gal.  State  n.  Olin,  23  Wii.  SOO.  The 
State  V.  Franka,  38  Tex.  640 ;  State  v.  power  to  reject  for  inch  a  reBM>n,  how- 
Haian,  14  I^  An.  G06;  United  Btatei  eTer,  it  not  In  the  Inipecton.  bnt  in  the 
D.  Cmikahank,  92  U.  8.  542;  Braswid  b.  cotirt  in  which  the  ri^t  to  trj  the  title 
Langetria,  1  Can.  Sap.  Ct.  146.  to  the  office  ii  vetted.     State  v.  Furdy, 

■  See  the  Conititnttoni  of  Harjland,  S8  Wii.  213;  a.  o.  IT  Am.  Rep.  486.  In 
HiMonri,  New  Jeraey,  Wett  Virginia,  thii  owe  it  waa  held  to  be  a  infflcient 
Oregon,  Califbrnia,  Eantaa,  Texai,  Ai^  reason  for  the  court  to  reject  votei,  that 
kansaa,  Rhode  Island,  Alabama,  Florida,  the^  were  obtUned  bj  meant  of  the  cau- 
New  York,  HasMchnsetts,  New  Bamp-  didnte't  promise  to  perform  the  daties  of 
ihira,  Vennon^  Nerada,  TmiKMM,  Coa-  Ibe  office  for  lees  ttum  tbe  official  Mlar^. 
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vote,  it  in  some  States  made  an  indictable  offence  ; '  oottrta  nre 
not  allowed  to  be  held,  for  the  two  reasons,  that  the  Sectors  onght 

to  be  left  free  to  devote  their  attention  to  the  exercise 
[*  615]    of  this  high  trust,  and  that  *  suits,  if  allowed  on  that  day, 

might  be  used  as  a  means  of  intimidation ;'  legal  process 
in  some  States,  and  for  the  same  reasons,  is  not  permitted  to  be 
served  on  that  day ;  intimidatioD  of  voters  by  threats  or  othei^ 
vise  is  made  punishable ; '  and  generally  nil  sach  precautions  as 
the  people  in  framing  their  organic  lav,  or  the  legislature  aftei^ 
wards,  have  thought  might  be  made  available  for  the  purpose, 
have  been  provided  with  a  view  to  secure  the  most  completely 
free  and  unbiassed  ezpreasion  of  opinion  that  shall  be  possible. 

Betting  upon  elections  is  illegal  at  the  common  law,  on  grounds 
of  public  policy  ;*  and  all  contracts  entered  into  with  a  view  im- 
properly to  influence  an  election  would  be  void  for  the  same 
reason.'    And  with  a  just  sense  of  the  danger  of  military  inter- 

>  Slate  K.   Batledge,  6    Humph.   82.  8.  &  R.  147;  Stoddard  e.  UartiD,  1  B.  L 

And  me  tlie  proviiiou  in  the  Camtitution  1 ;   Wrolb  v.  JobdJoQ,  4  H.  &  M.  284; 

ot  Vemioat  oo  thi*  inbject.    A  Tcwrt  to  Tulelon  p.  Baker,  18  TL  0;  Darti  v. 

Ma  ipeeiei  of  influence  would  genemLf ,  Holbiook,  I   La.   An.   176 ;   Foramui  a. 

at  tfae  preterit  time,  prejudice  the   can-  H&rdtrick,  10  Ala.  SI6;  Wheeler  d.  Spto- 

didate's   intereits   inateid   of  adranclDg  cer,  16  Conn.  28;   Bnnell  v.  Poland,  3 

tbem,  bnt  such  bat  oot  alwaf)  been  the  Humph.  131;  Porter  v.  Sawder,  1  Harr. 

caae.    Mr.  Madiion,  after  performing  val-  617;  Eickeraon  c.  Benaon,  8  Ho.  8;  Ma- 

nable  terrice  fbr  the  State  in  its  legiala-  chir  o.  Moore,  2  Grat.  267 ;  Rost  c.  Got^ 

tnre,  wai  defeated  vhen  offering  himteir  9  Cow.   109;    s.   o.   16   Am.   Dec  4VT; 

(or  re.e1ection,  in  the  verj  crisia  of  the  Broth  v.  Keeler,  6  Wend.  360 ;  FUb«r  v. 

BeTolatioo,  b;  the  treating  of  hii  oppo-  Hildreth,  117  Ham.  666;  HcCrary,  Law 

nent     See  hit  Ijfe  b;  Bivea,  Vol.  L  of  Biectlont,  }  149. 

p.  170.    The  Constitution  of   Loniaiaoa  *  In  Jackion  v.  Walker,  6  Hilt,  27,  it 

[1870]  requires  tlie  general  auemblj-  to  was  held  that  an  agreement  by  the  de~ 

forbid  bj  law  the glring  awaj  or  telling  fendant  to  pay  th«plBiiitiB'|l,000,in  am- 

of  intoxicating  drinka  on  the  day  of  «lec-  iideraticm  that  the  latter,  who  had  bi^lt  a 

tion  within  one  mile  of  any  election  pre-  log^cabin,  wonld  keep  It  open  fbr  political 

cinct.    Art.  190.  meetingi  to  tbrthcr  ttie  BDcceia  of  certaia 

*  Bnt  it  WM  held  In  New  Tork  that  penooa  nominated  for  member*  of  Coa- 
lite ttatute  of  that  Stale  forbidding  the  Rren,  he,  hj  one  of  tlie  political  parliei, 
holdingofcoartt  on  election  days  did  not  wat  illegal  within  tiie  itatnte  of  New 
Xpply  to  the  local  electiont.  Hatter  of  Toik,  which  probibited  oontribnttoni  of 
Election  Law,  T  Hill,  IM;  Bedfietd  d.  'mcMier"for  any  other  parpoae  Intended 
Florence,  2  E.  D.  Smith,  380.  .  to  promote  the  election  of  any  particniar 

■  At  to  what  ihall  conttltnte  Intimlda-  person  or  ticket,  except  for  defraying  the 

tton,  lee  Respublica  v.  (Ubbi,  S  Teatat,  expentes  of  printing  and  the  drcnlation  of 

^0;  1.  o.  4  Dall.  SM.  Votet,ha(i<]-bitle,  and  other  papers."    Tbit 

*  Bunn  v.  RUter,  4  Johni.  420 ;  Lans-  caae  it  criticised  in  Hurley  e.  Van  Wag- 
ing D.  Lansing,  6  Johns.  454 ;  Ball  s.  Gil-  ner,  26  Barb.  100,  and  it  it  potaible  that 
bert,  IS  Met.  807 ;  T^aral  v.  Myers,  1  it  went  ftirtber  than  dtber  the  atatnte  or 
Bailey,  480;  Smyth  r.  HcMaaters,  fi  public  policy  would  isqalre.  In  Nidioli 
Bmwb^  162;  HcAUittOT  v.  HoflmaD,  U  v.  MadgMt,  82  Vt.  646,  tba  difaodaM  it- 
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fereaee,  where  a  truat  is  to  be  ezerelsed,  the  highest  aa  well  as 
the  most  delicate  in  the  whole  machiner;  of  govemmeQt,  it  has 
not  been  thought  uawise  to  prohibit  the  militia  beiog  called  out 
on  election  days,  even  though  for  no  other  purpose  than  for  en- 
rolling and  organizing  them.^  The  ordinary  pohce  is  the  peace 
force  of  the  State,  and  its  piesenoe  suggrats  order,  iudinduaJ 
safety,  and  public  security  t  but  when  the  miUtary  appear  upon 
the  stage,  even  though  composed  of  citizen  militia,  the  oircum- 
stauces  must  be  assumed  to  be  extraordinary,  and  there  is  always 
an  appearance  of  threatening  and  dangerous  compulsion  which 
might  easily  interfere  seriously  with  that  calm  and  unlmpassioned  • 

ing  inilehted  to  the  plaiDtifF,  who  was  »  vanced  under  it    Mortiii  v.  Wade,  8T  Cal. 

oandidate  fbr  town   lepraientatiTe,   tbe  106.    It  tut  eren  beea  b^  tbal  a  public 

parties  agreed  that  the  (omier  tbonld  nae  ofier  to  the  electora  b;  a  candidate  for  a 

his  influence  for  the  plaintiff's  electioo,  public  office,  wherebj  he  pledged  him- 

aod  do  what  he  could  lor  that  purpoie,  self,  if  elected,  to  perform  the  dulisi  of 

and  that  If  die  piaiDtiff  wu  elected,  that  tJie  offloe  for  lea*  than  the  legal  aolar;  or 

tbonld  be  a   latia&ction  of  his   claim,  fees,  woatd  invalidate  his  election.   Stat« 

Nothing  was  ipecidcall;  said  about  the  o.  Furdj,  86  Wis.  218;  a.  a.  IT  Am.  Bep. 

defendant's  voting  for  the  plaiutiS',  bat  486i  Barvej  v.  Tama  County,  &g  Iowa, 

he  did  vote  fbr  him,  and  would  not  have  £28;  Carutheti  v.  Russell,  58  Iowa,  316; 

doDe  so,  nor  favored  his  election,  hut  for  a.  c.  86  Am.  Bep.  222 ;  State  v.  Collier, 

thii  agreement.     The  plalnliB  was  elect-  72  Mo.  13;  s.  o.  SI  Am.  Rep.  117.    See 

ed.    StU,  that  the  agreement  w««  void,  Cardigan  v.  Page,  6  N.  H,  182 ;  Alvin  r. 

and  eons^tuted  no  bar  to  a  recover;  upon  Collin,  20  Pick.  418;  State  d.  Charcli,  G 

tbe  demand.    Where  two  are  candidate*.  Oreg.  876;   a.  o.  20  Am,  Bep.  746.    A 

and  one  withdraws  in  consideration  of  so  contraot  to  resign  an  office  that  another 

agreement  that  the  other,  if  chosen,  will  ma;  be  appointed  is  void.    Megolre  n. 

divide  the  fees,  the  agreement  ii  void.  Corwine,  S  MacArthor.  81.    If  one  ad- 

Qrajr  p.  Hook,  4  N.  T,  449.    An  agree-  vanoes  mone;  to  be  used  to  further  the 

tneat  that  one  for  a  Hied  sum  tua;  per-  riection  i^  a  particular  candidate  irro- 

(brm  all  the  datieaof  an  office  and  receive  apective  of  qualifications,  and  it  is  not  to 

all   the  emolnmentt  Is  illegaL    Hall   d.  used,  he  cannot  malntainatuittorecover 

Gavitt,  18  Ind.  890.    A  note  executed  In  it  back.    Linest  b.  HeBiog,M  111.  113,   In 

eontideratliHi  of  the  pajee't  agieeroeot  Pratt  e.  People,  20  111.  64,  it  was  held  that 

to  retign  ptddk  office  in  ftvor  of  the  ma-  an  agreement  between  two  electors  that 

fcer,  and  nae  influence  in  Uror  of  the  the;  should  "pair  off,"  and  both  abstain 

latler'a  appointment  aa  hit  tnccessor,  is  from  voting,  wat  illegal,  and  the  ln^>ec- 

Twd.    Heacham    v.    Dow,  32   Vt.   721.  tors  could  not  refuse  to  receive  a  vote  of 

See  alao  Duke  »■  Aihbee,  11  Ired.  112;  one  of  the  two,  on   the  ground  of  hi* 

Hunter  v.  Salt,  71  Penn.  St  183;  Ham  d.  agreement.    An  election  upon  the  qnea- 

Smith,   87  Penn.   St   68;    Botnnaon    v.  tion  of  the  removal  of  a  count;  seat  it 

Kalbfleiah,  5  Thomp.  &  C.  (N.  Y.)  212 ;  Mo-  not  invalidated  b;  indacementa  held  out 

Crar;,  Law  of  Elecriont,  g  192.    A  con-  b;  the  tevend  localities ;  auch  a«  the  offer 

tract  to  aatitt  b;  mone;  and  influence  to  to  erect  the  count;  buildings,  &c.    IM- 

tecnre  the  election  of  a  candidate  to  a  shon  v.  Smith,  10  Iowa,  212;   Hawe*  e. 

poblic  office  in  consideration  of  a  tbara  of  Miller,  66  Iowa,  806 ;  State  n.  Snpervisort 

Ita  emolument*,  in  the  event  of  election,  of  Portage,   24  Wit.  49.     See   Stale  c 

I*  void  aa  opposed  to  public  policy,  and  if  Pord;.  86  Wi*.  218. 
volnntaril;  rescinded  b;  (he  parUea  a  re-        'See  H;d«  v.  Melvin,  11  John*-  621- 
covery  cannot  be  had  of  the  moue;t  ad- 
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discbai^e  of  the  elector's  duty  which  the  law  so  justly  favors. 
The  soldier  in  oi^anized  ranks  can  know  no  law  but  such  as  is 
given  him  b;  his  comiTiauding  ofiScer ;  and  when  he  appears  at 
the  polls,  there  is  necessarily  a  suggestion  of  the  presence  of  an 
enemy  against  whom  he  may  be  compelled  to  exercise  the  most 
extreme  and  destructive  force  ;  and  that  enemy  must  generally 
be  the  party  out  of  power,  while  the  authority  that  commands  the 
force  directed  f^inst  them  will  be  the  executive  authority  of 
the  State  for  the  time  being  wielded  by  their  opponents.  It  is 
consequently  of  the  highest  importance  that  the  presence  of  a 
military  force  at  the  polls  be  not  suffered  except  in  serious  emer- 
gencies, when  disorders  exist  or  are  threatened  for  the  suppression 
or  prevention  of  which  the  ordinary  peace  force  is  insufficient ; 
and  any  statute  which  should  provide  for  or  permit  such  presence 
as  a  usual  occurrence  or  except  in  the  last  resort,  though  it  might 
not  be  void,  would  nevertheless  he  a  serious  invasion  of  oonstitu- 
tiooal  right,  and  should  not  be  submitted  to  in  a  free  government 
without  vigorous  remonstrance.' 


[•  616]     •  The  MectOT  not  to  he  deprived  of  hi*  Vote. 

That  one  entitled  to  vote  shall  not  be  deprived  of  the  privilege 
by  the  action  of  the  authorities  is  a  fundamental  principle. 

It  has  been  held,  on  constitutional  grounds,  that  a  law  creating 
a  new  county,  hut  so  framed  as  to  leave  a  portion  of  its  territory 
unorganized,  so  that  the  voters  within  such  portion  could  not 

1  The  dftnirer,  and,  we  idkj  taj  iImi,  irbttrmTT,  uid  nocoiutitntioiiBl  eiercue 
the  toWj,  ot  mlUtarj  intsrfereDce  with  the  of  force.  The  nio«t  bitter  Mid  dmogeroai 
deliberation*  or  action  of  electori  except  feeling  wu  eicit«d  thronghout  the  coud- 
iD  the  lut  necewity,  wai  fenrfutlj  illiu-  tiy  bj  thi*  occnrrence,  and  it  la  not  too 
traled  in  the  case  of  the  "Hanrheiter  tnuch  to  uj  that  if  disordenwere  threat- 
Hassacre,"  which  occurred  in  1819.  An  ening  before,  the  goreniinent  had  done 
immenie  meeting  of  r«dicnl  pBrIiainentBi7  nothing  tn  thii  wa;  to  atieiigthen  iti  an- 
reforiDen,  whose  objects  and  purpoeea  thority,  or  to  Insure  quiet  or  diapasaion- 
appearcd  threatening  to  the  gnvernmenl,  ate  action.  No  one  had  been  conciliaied ; 
waa  charged  upon  b/  the  military,  with  no  one  had  been  rednced  to  more  calm 
tome  lou  of  life,  and  with  injory  to  the  and  deliberate  conrtea;  bnt,  on  the  other 
persona  of  aeveral  hnndred  people.  At  hand,  even  moderiite  men  had  been  exaa- 
ugual  In  such  ca«e>.  the  extremista  of  one  perated  and  inclined  to  oppoaition  by  thia 
pany  applauded  the  act  and  compll-  Tioleut,  recklesa,  and  destrnctire  display 
mented  the  military,  while  the  other  of  coercive  power.  See  flanaard's  De- 
party  waa  exasperated  in  the  lust  degree,  bates.  Vol.  XLL  pp.  4,  51,  280. 
by  what  seeined  to  them  an  unnecesaary, 
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participate  in  the  election  of  county  officers,  was  inoperative  and 
void.'  So  a  law  submitting  to  the  voters  of  a  county  the  ques- 
tion of  removiog  the  couuty  seat  is  void  if  there  is  no  mode 
under  the  law  by  which  a  city  within  the  county  can  participate 
in  the  election.^  And  although  the  failure  of  one  election  pre- 
cinct to  bold  an  election,  ot  to  make  a  return  of  the  votes  cast, 
might  not  render  the  whole  election  a  nullity,  where  the  electors 
of  that  precinct  were  at  libeHy  to  vote  had  they  so  chosen,  or 
where,  having  voted  but  failed  to  make  return,  it  is  not  made  to 
appear  that  the  votes  not  returned  would  have  changed  the  re- 
sult,' yet  if  any  action  was  required  of  the  public  authorities 
preliminary  to  the  election,  and  that  which  was  taken  was  not 
such  as  to  give  all  the  electors  the  opportunity  to  pardcipate,  and 
no  mode  was  open  to  the  electors  by  which  the  officers  might  be 
compelled  to  act,  it  would  seem  that  euch  neglect,  constituting 
as  it  would  the  disfranchisement  of  the  excluded  electors  pro  hao 
vice,  must  ou  general  principles  render  the  whole  election  nuga- 
tory ;  for  that  cannot  be  called  an  election  or  the  expression  of 
the  popular  sentiment  where  a  part  only  of  the  electors  have  been 
allowed  to  be  heard,  and  the  others,  without  being  guilty  of  fraud 
or  negligence,  have  been  excluded.* 

If  the  inspectors  of  elections  refuse  to  receive  the  vote  of  an 
elector  duly  qualiBed,  they  may  be  liable  both  civilly  and  crimi- 
nally for  so  doing :  criminally,  if  they  were  actuated  by  improper 
and  corrupt  motives ;  ^  and  civilly,  it  is  held  in  some  of  the  States, 
even  though  there  may  have  beeu  no  malicious  design 
in  so  doing;'  *but  other  cases  hold  that,  where  the    ['eiT] 

'  People  0.  MftyiMfd,  15  Mich.  463.  it  wai  held  that  where  an  act  of  the 

For  limilar  reuona  the  act  for  the  otgux-  tegisUture,  before  it  shall  become  opera- 

isation  of    Schuyler  Countj   wai    held  tlve,  ii  required  to  be  gubmitted  to   the 

luvklid  in  Lftmiiiig  0.  Corpecter,  20  N.  Y.  vote  of  the  legal  eleclora  of  the  dietrict 

<*7.  to  be   affected  therebr,   if  tlie  election 

*  Attomej-Oeneral  r.  Superriion  of  which  it  attempted  to  be  held  !a  illegal 
8t  Clair,  11  Mich.  63.  For  a  lirailar  within  certain  precinct*  containing  a  ma- 
principle  «ee  Foiter  d.  Scarff,  15  Ohio  St  jority  ot  the  TOten  of  the  di»trict,  then 
fiS2.  the  act  will  Dot  be  deemed  to  hare  been 

•  See   £t   parti    Heath,  8    Hill,  4&;  luhmitted  to  the  required  vote,  and  the 
Loniirille   and    NaahTille  B.  R.  Co.   t>.  reiult  will  not  be  declared  upon  the  votea 
County  Court  otDaTidK>n,l  Sneed,  637;  legally  caat,   adrerM  to  what  it  would 
Harahall  v.  Kema,  2  Swan,  ftS;  Beardi-  have  been  had  no  lllegalitj  intervened, 
town  B.  Virginia,  76  Dl.  34.  l  Aa  to  common-law  offencee  against 

'  See  Fort  Dodge  v.  Diitrict  towntbip,    election  lawa,  »ee  Commonwealth  v.  Mc- 
17  Iowa,  85;    Barrj-  »,  I«iick.  5  Cold.    Hale,  07  Penn,  SI.  807. 
fi88.    Id  People  v.  Salomon,  46  HI  116,        ■  Kilbam  v.  Ward,  2  Maai.  236;  Qard- 
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inspectors  are  vested  by  the  law  with  the  power  to  pass  upon 
the  qualifications  of  electors,  they  exercise  judicial  functions  in 
80  doing,  and  are  entitled  to  the  aame  protection  as  other  judicial 
officers  in  the  discharge  of  their  duty,  and  cannot  be  made  liable 
except  upon  proof  of  express  malice.'  Where,  however,  by  the 
law  under  which  the  election  is  held,  the  inspeotors  are  to  receive 
the  voter's  ballot,  if  he  takes  the  oath  that  he  possesses  the  con- 
stitutional qualifications,  the  oath  is  the  conclusive  evidence  on 
which  the  inspectors  are  to  act,  and  they  are  not  at  liberty  to 
refuse  to  administer  the  oath,  or  to  refuse  the  vote  after  the  oath 
has  been  taken.  They  are  only  ministerial  offioeis  in  such  a 
esse,  and  have  no  discretion  but  to  obey  the  law  and  receive  the 
vote'.' 


The  Conduct  of  th«  EUetion. 

The  statutes  of  the  different  States  point  out  specifically  the 
mode  in  which  elections  shall  be  conducted ;  but,  although  there 
are  great  diversities  of  detail,  the  same  general  principles  govern 
them  all.  As  the  execution  of  these  statutes  must  very  often  fJal) 
to  the  hands  of  men  unacquainted  with  the  law  and  unschooled 
in  business,  it  is  inevitable  that  mistakes  shall  sometimes  occur, 
and  that  very  often  the  law  will  fail  of  strict  compliance.  Where 
an  election  is  thus  rendered  irregular,  whether  the  irregularity 
shall  avoid  it  or  not  must  depend  generally  upon  the  effect  the 
failure  to  comply  strictly  with  the  law  may  have  had  in  obstruct- 
ing the  complete  expression  of  the  popular  will,  or  the  production 

tMr  c.  Ward,  2  Mui.  244,  note ;  Lincoln  BeTKrd  r.  Hofflnan,  IB  Md.  470 ;   Elbin  e. 

D.  EapKood,  11  Mnai.  350;  Capen  d.  Few-  WilsOD,  88  Ud.  186;  Friend  b.  Hamlll, 

ter,  12  Pick.  485;  e.  c.  23  Am.  D«c.  632;  34Md.  298;  Pike  v.t/legoaa.U  Mo. 492; 

Oaies  0.  Neal,  23  Pick,  30B;  Bltnchsrd  aee  State  t>.  Canieli,  44  N.  H,  8S8.  and 

V.  Steami,  G  Met.  'JOS;   Jeffriei  v.  An-  GoelcheiuD.Matheinon.SlN.  T.  420.  In 

keny,  11  Ohio,  3T2;  Chritmaa  d.  Bruce,  the  [tut  ca«e  the  whole  sulqect  ii  full; 

1  Durall,  68;  Monroe  0.  Cotlini,  IT  Ohio  and   carefollr    examined,   and    the    aa- 

St.afl&;  Gillespie  u.  Palmer,  20  Wis.  644.  thoritiea   analyzed.      Compare  Brier  i>. 

>  JenkiDB  V.  Waldron,  11  Johna,  114;  Aaher.  47  lU.  101;  Elbin  v.  Wilson,  33 

Wecher1e7  v.  Gu^er.  11   S.  &  R.  35  ;  Goi^  Md.  186. 

dnn    V.   Farrar.   2    Doug.   (Mich.)    411;  *  Sprlgglni  b.  Ho<^t«n,  3  IE  SHi 

Pearey  d.  Rohbini,  3  Jonei  (N,  C),  339;  St«te  v.  Robb,   IT  lad.  630;    People  i. 

Caulfleld   V.  Bultock,  18   B.  Mon.  494;  Pfaie.  SO  Barb.  68a    And  lee  People  v. 

Miller  t>.  Rucker.  1  Biuh,  136 ;  Chrieman  Gordon,  6  Cal.  286;  ChrUman  v.  Bniee,  1 

v.Bmce.lDuT.eS;  Wheeleri>.PatteraoD,  Buvatl,  63;   Gilleipie  n.  Palmer, »  Wii 

1  N.  H,  88;   Tampike  r.  Champne;,  !  514;  Goelcheoi  c.  Mathewiou,  61  H.  T. 

N.R.19B;  Rail  i>.Poita,  8  Humph.  226:  4S0. 
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of  satisfactory  eiictetice  thereof.  Election  statutes  are  to  be  tested 
like  otiter  statutes,  but  vith  a  leaning  to  liberality  in  view  of  the 
great  public  purposes  which  they  acoompliafa  ;  and  except  where 
they  specifically  provide  that  a  thing  shall  be  done  in 
the  manner  indicated  and  not  otherwise,  *  their  provi-  [•  618] 
sions  designed  merely  for  the  information  and  guidance 
of  the  officers  must  be  regarded  as  directory  only,  and  the  elec- 
tion will  not  be  defeated  by  a  failure  to  comply  with  them,  pro- 
viding the  irregularity  has  not  hindered  any  who  were  entitled 
from  exercising  the  right  of  suffrage,  or  rendered  doubtful  the 
evidences  from  which  the  result  was  to  be  declared.  In  a  lead- 
ing case  the  following  irregularities  were  held  not  to  vitiate  the 
election :  the  accidental  substitution  of  another  book  for  the  holy 
evangelists  in  the  administration  of  an  oath,  both  parties  being 
ignorant  of  the  error  at  the  time  ;  the  holding  of  the  election  by 
persons  who  were  not  officers  de  Jure,  but  who  had  colorable 
autKority,  and  acted  de  facto  in  good  faith  ;  ^  the  failure  of  the 
board  of  inspectors  to  appoint  clerks  of  the  election ;  the  closing 
of  the  outer  door  of  the  room  where  the  election  was  held  at 
sundown,  and  then  permitting  the  persons  within  the  room  to 
vote ;  it  not  appearing  that  legal  voters  were  excluded  by  cloaing 
the  door,  or  illegal  allowed  to  vote;  and  the  failure  of  the  in- 
spectors or  clerks  to  take  the  prescribed  oath  of  office.  And  it 
was  said,  in  the  same  case,  that  any  irregularity  in  conducting  an 
election  which  does  not  deprive  a  legal  elector  of  his  vote,  or 
admit  a  disqualified  person  to  vote,  or  cast  uncertainty  on  the 
result,  and  has  not  been  occasioned  by  the  agency  of  a  party 
seeking  to  derive  a  benefit  from  it,  should  be  overlooked  in 
ft  proceeding  to  try  the  right  to  an  office  depending  on  Euch 
election.'    This  rule  is  an  eminently  proper  one,  and  it  fur- 

1  Aa  to  whRt  conititutai  an  otScei  de  >  People  d.  Coofc,  14  Bnrb.  259,  and  8 

Jiicio,  the  reader  k  referred  to  the  careful  N.  T.  67.     To  the  same  effect,  tee  Clifton 

opinion  in  SUle  d.  Carroll,  S8  Conn.  410;  f.  Cook,  7  Ala.  114;  Truehart  c.  Aildickl, 

f.  c.  Q  Am.  Sep.  409.     Alio  to  Fowler  v.  2  Tei.  217;  Diihon  d.   Smith,  10  Iowa, 

Beebe,  9  Mom.  281;  Tucker  ir.  Aiken,  7  212;  Attorney-General  t>.  Ely,  4  Wis.  420; 

N.  H.  US;  Commoawenlth  v.  MeCombi,  State  v.  Jonea,   19  Ind.  S66i   People  r. 

C6  Penn.  Si,  436 ;   Fenelon  s.  Butu,  49  Biggina,  3  Mich.  283 ;  Oorlmm  v.  Camp- 

Wi*.  842;  Ex  parte  Strang,  21  Ohio  SL  bell,  2Cal.  185;  People i>.  Batei,  11  Mich. 

eiO;  Kimball  D.  Alcom,  45  Miia.  ISI,  and  862;  Taylor d.  Taylor,  10  Uinn.  112;  Feo- 

anthoritiea    referred    to    in   these  cases  pie  t>.  McManus.  34  Barb.  620;   Whiplej 

■eTemlly.      Also   Cooley  on    Taxation,  r.  McCiine,  12  Cal.  352;  Bourland  if.  Hil- 

1S4-1S6;    HcCrarr's  Law  of  Election!,  dreth,  26  C«I.  161  ;  Daj  „.  Kent,  1  Oreg. 

1)76-79.  123;PUuir.P«o^2BIU.H;I>apageCo. 
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niahes  a  very  satiefactory  test  as  to  what  ia  essential  and  what 

not  in  election  laws.^  Aud  where  a  party  contests 

["  619]    *  an  election  on  the  ground  of  these  or  any  similitr  irreg' 

V.  People,  06  UL  SaO;  HoJge  v.  LioD,  100  the  Ikw  give  three  boun  fgr  an  elec- 
111.  Stf7 ;  Ewing  v.  FUlej,  4S  Pena.  St.  tion  uid  the  polk  were  cloeed  in  forty 
SB4;  Howard  v.  Shieldt,  16  Uliio  St.  minute*,  the  proceeding!  were  held  in- 
184;Frjr.  Booth,  19  Ohio  St.  iie ;  Sl&te  raUd.  St«te  v.  Woflem,  ST  Iowk,  ISl. 
V.  StampT,  21  Wu.  670;  McKinn«f  «.  And  where  the  law  required  three  jndgci 
O'Connor,  26  Tez.  6 ;  Sprmgne  v.  Norwftjr,  and  two  clerks  of  an  election,  and  onij 
ill  Cal.  ITS;  Sheppard'a  Election  Case,  one  of  each  was  prorided,  it  wu  held  that 
77  Fenn.  St.  206;  Wheelodc's  Election  thia  wa«  not  a  mere  iir^ularitj  and  the 
Caae,  82  Peno.  St.  207;  Barnes  f.  Pike  dection  waa  void.  Chicago,  &«.  R.  B.  Ca 
Co..  61  Miss.  306,  In  £x  parU  Heath,  v.  Mallory,  101  lU.  6S3. 
8  Hill,  42,  it  was  bold  that  where  the  '  This  nils  has  certainlj  been  applied 
•tatule  required  the  inspectors  to  certifj  with  great  liberality,  in  some  cases.  In 
the  result  of  the  election  on  the  next  dajr  People  v.  Higgius,  S  Hich.  233,  it  was 
thereafter,  or  sooner,  the  certiflcale  made  held  that  the  statute  requiring  balloM  to 
the  second  da;  thereafter  wa*  snfBcient,  be  sealed  up  in  a  pai:kage,  and  Ibcu 
the  statute  as  to  lime  being  directory  locked  up  in  the  balloVboz,  witli  Uie  ori- 
merel;.  In  Peoplev.  McManus,  34Barb.  flee  at  the  lop  sealed,  was  directory 
020,  it  was  held  that  an  election  wa«  not  merely ;  and  that  balloM  wliicii  had  been 
made  void  by  the  fact  that  one  of  the  kept  in  a  locked  box,  bat  without  the  ori- 
tliree  inapectors  wa*  by  the  statate  dis-  flee  ctoeed  or  the  ballots  sealed  up,  were 
qualified  from  acting,  by  being  a  candi-  admissible  in  evidence  in  a  contest  for  an 
date  at  the  election,  the  other  two  beiag  ofllce  depending  upon  this  election.  This 
qualifled.  In  Sprague  i>.  ^'D^way,  31  case  was  followed  in  People  v.  Clcott,  16 
Cat,  ITS,  it  wa*  dedded  that  where  the  Mich.  283,  aud  it  wot  lietd  that  whether 
Judges  of  an  election  could  not  read,  and  the  ballots  were  more  satisfactia'y  eri- 
fbr  that  reason  a  person  who  wa*  not  a  dence  than  tlie  Inspector's  certificate*, 
member  of  the  Ixmrd  took  the  ballots  where  a  discrepancy  appeared  between 
ftom  the  box,  and  read  them  to  the  tellers,  tliem,  ^ras  a  question  for  the  jury.  Id 
at  the  request  of  the  Judges,  the  eleccJon  Monil  v.  Haines,  3  N.  H.  246,  tlie  slatnte 
was  not  B&ected  by  the  irregularity.  In  required  State  officers  to  be  chosen  by 
•everal  cases,  and  among  others  the  fol-  a  checklist,  and  by  deliTery  of  the  bsd- 
lowing,  the  general  principle  is  asserted  lots  to  the  moderator  in  person ;  and  it 
that  any  irregularitie*  or  misconduct,  not  wa*  lield  tliat  the  requirement  of  a  check- 
amounting  to  fraud,  is  not  to  be  suffered  list  was  mandatory,  and  the  election  in 
to  defeat  an  election  unless  it  la  made  the  town  wa*  Toid  if  none  was  kept.  The 
to  appear  that  the  result  was  thereby  decision  wa*  put  upon  the  ground  that 
changed.  Loomis  v.  Jackson,  6  W.  Va.  the  check-list  was  provided  a*  an  impor- 
013,  692 ;  Horris  o.  Vanlaningham,  II  tant  guard  against  indiscriminate  and  il- 
Kan.  260;  Supervisors  of  Du  Page  v.  legal  voting,  andtiie  votes  given  by  ballot 
People.  06  HI.  860 ;  Chicago  v.  People.  80  without  this  protection  were  therefore  sa 
III.  490 ;  People  d.  VTUson,  62  N.  T.  IBO.  much  void  as  if  given  viva  pom.  An  elec- 
The  failure  to  hold  the  election  at  the  tion  adjiramed  without  warrant  to  an- 
place  appointed  may  not  be  tktal  if  no  other  place,  as  well  as  an  election  held 
one  lost  Ills  vote  in  consequence.  Daleo.  without  the  ofllcers  required  by  law,  i* 
Irwin,  76  III.  170.  So  of  the  failure  to  void.  Comraonweatth  v.  County  Com- 
hold  the  poll  open  as  long  as  tlie  law  re-  missioners,  6  Rawle.  76.  An  unauthor- 
quired.  Cleland  v.  Porter,  74  III.  78.  See  ized  adjournment  of  the  electitM  Ux 
Kuykendall  D.  Harker,  89  01.126.  And  dinner  — it  appearing  to  have  been  in 
a  candidate  who  parUcipate*  in  the  eleo-  good  faith,  and  no  one  having  lieen  de- 
tion  actually  held  will  not  be  allowed  prired  of  hli  vote  tliereby  —  will  not 
to  question  It*  validity  on  that  gronnd.  defeat  the  election.  Fry  v.  Booth,  19 
People  V.  Waite,  70  III  26.    But  where  Ohio  St  26. 
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ularities,  he  ouglit  to  aver  and  be  able  to  show  that  the  result  was 
affected  by  tbem.^  Time  and  place,  however,  are  of  the  substaDce 
of  every  election,*  and  a  failure  to  comply  with  the  law  in  these 
particidars  is  not  generally  to  be  treated  as  a  mere  irregularity.' 


What  it  a  St^icient  Mection. 

Unless  the  law  under  which  the  election  is  held  expressly  re- 
quires more,  a  plurality  of  the  votes  cast  will  be  sufficient  to 
elect,  notwithstanding  these  may  constitute  but  a  small 
portion  of  those  *  who  are  entitled  to  vote,*  and  notwith-    [*  620] 
standing  the  voters  generally  may  have  failed  to  take 
notice  of  the  law  requiiing  the  election  to  be  held.* 

If  several  persons  are  to  be  choiten  to  the  same  office,  the  requi- 
site number  who  shall  stand  highest  on  the  list  will  be  elected. 
But  without  such  a  plurality  no  one  can  be  chosen  to  a  public 
office  ;  and  it  is  held  in  many  cases  that  if  the  person  i-eceiving 

1  Luiier  v.  OtllktM,  IS  La.  Ann.  176;  candidate  would  loae  a  number  propor- 

P«ople  c.  Cicott,  IS  Mich.  28S ;  Taylor  v.  Uoned  to  the  whole  number  which  he  had 

T*rk>r,  lOMlDQ.  107;  Dob;Mii.We«don,  In  th«  box;  and  tbi*  being  a  probability 

GO  Ind.  296.  which  the  itslule  proriding  for  tho  draw- 

*  Dickey  d.  Hnribnrt,  6  Cal.  348;  ing  proceeded  upon,  the  court  ihould 
Knowlei  v.  Yeates,  81  Cal.  82.  Sm  p.  apply  It  aflerwarda,  apportioning  the 
•916,  note.  eiceu  of  votei  between  the  candidate* 

*  Tlia  statute  of  Michigan  Tequirea  the  In  that  proportion. 

derka  of  election  to  keep  liita  of  the  per-  *  Augilttli)  d.  Eggleiton,  12  La.  Ann. 
•ooa  Toting,  and  that  at  the  clote  of  the  866;  Giileipie  v.  Palmer,  20  Wii.  5M. 
p<aia  the  am  duty  of  the  inapectora  ahall  See  abo  SUte  o.  Mayor,  &c.  of  St.  Joaeph, 
be  to  compare  the  liiu  with  the  number  ST  Mo.  270;  Stale  v.  Bmder,  S8  Mo.  450. 
ot  volei  in  the  box,  and  if  the  coant  of  *  People  v.  Hartwell,  12  Mich.  606. 
the  latter  exueed*  the  former,  then  to  In  a  caae  a  little  different,  where  the  peo- 
draw  out  unopened  and  de«troy  a  suffi-  pie  were  In  doubt  if  Uiere  wai  any  tb- 
cient  onmber  to  make  them  correipond.  cancy  to  be  filled,  and  only  twenty-nine 
In  People  b.  Cicott,  16  Mich,  3S3,  it  ap-  penont  out  of  a  poll  of  eight  hundred 
peared  that  the  inapecton  in  two  warda  caat  their  votea  to  fill  the  vacancy,  it  waa 
of  Detroit,  where  a  anrplns  ot  votea  had  held  that  theae  twenty-nine  votea  did  not 
been  found,  had  neglected  thia  duty,  and  make  an  election.  State  v.  Good,  41  Ef.  J. 
had  counted  all  the  votea  without  draw-  2M.  Even  if  the  mivjority  expreaaly  dia- 
log out  and  deatioying  any.  The  aurplua  aent,  yet  it  thej  do  not  vole,  the  election 
In  the  two  wards  waa  aiiteen.  The  ac-  by  the  minority  will  be  valid.  Oldknow 
Itial  majority  ofone  of  thecandidatea  over  r.  Wainwright.  I  W.  Bl.  22S;  Rex  e.Vox- 
the  otlier  on  the  count  aa  it  atood  (if  cer-  croft,  2  Burr.  1017  ;  Rex  r.  Wither*,  re 
lain  other  disputed  votes  were  rejected)  ferred  to  in  same  case.  Minority  repra- 
would  befbor.  It  waa  held  that  tliia  ne-  aentation  In  certain  cases  has  been  intro- 
gleet  of  the  inapectora  did  not  Invalidate  dnced  In  New  York,  Pennsylvania,  and 
the  election ;  that  had  tbe  votes  been  Illinoia,  and  the  pdnciple  ia  likely  to  find 
drawn  out,  tbe  probaUliiy  was  that  each  bvor  elHwbwe. 
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the  highest  number  of  votes  was  ineligible,  the  votes  cast  for  him 
vill  still  be  effectual  so  f &r  as  to  prevent  the  opposing  candidate 
being  chosen,  and  the  election  most  be  consideied  as  havii^ 
fsiled.^ 

The  admission  of  illegal  votes  at  an  election  vrill  not  necessa- 
rily defeat  it ;  but,  to  warrant  its  being  set  aside  on  that  ground,  it 
should  appear  that  t^e  result  vould  have  been  different  had  thej 
been  excluded.'  And  the  fact  that  unqualified  persons  are  al- 
lowed  to  enter  the  room,  and  participate  in  an  election,  does  not 
justify  legal  voters  in  refusing  to  vote,  and  treating  the  election 
as  void,  but  it  will  be  held  valid  if  the  persons  declared  chosen 
had  a  plurality  of  the  legal  votes  actually  cast.^  So  it  is  held 
that  an  exclusion  of  legal  votes  —  not  fraudulently,  but  through 
error  in  judgment  —  will  not  defeat  an  election ;  notwithstanding 

1  Btat«  r.  Gam.  1  Chuid.  112;  <V>>-  Hatcbeaon  i>.  Tiider.  4  H.  ft  HcB.  279; 
ioD*  ol  Juages,  3B  He.  BQTi  Suite  v.  CominoDWMlth  v.  Oreen.  4  Whwt.  521; 
Smith,  14  WU.  497 ;  Saanden  v.  Hftj'aet,  GuUck  v.  Sew,  14  Ind.  93 ;  CanoD  v.  Ho- 
13  Cal.  146 ;  Fiah  v.  Colleni.  21  La.  Ann.  Phetridse,  15  Ind.  327  ;  People  *.  Clate, 
289;  Subletl  c.  Bedwell.  47  MU*.  206;  GO  N.  Y.  461;  i.  c.  10  Am.  lUp.  60a 
a.  o.  12  Am.  Hep.  838 ;  Sute  b.  Swetfin-  Conipan  Banntm  v.  GllplD,  37  Mjnn.  VK ; 
gen,  12  Ga.  24 ;  Commoawealth  d.  Clulaf,  ■.  c.  38  Am.  Rep.  S04.  It  would  teen 
56  Fenn.  S(.270;  Hatter  of  CorllH,  11  that,  if  the  Uw  which  creates  tbe  dii- 
B.  I.  ass  :  6.  c.  23  Am.  Bep.  68B ;  Stale  qnaliflcalion  expressly  declare!  all  rotaa 
v.  Vai[,  68  Ha.  07;  Opiniont  of  Judge*,  cait  for  tlie  disqualified  perHHi  void,  they 
38  He.  698 ;  Barnam  d.  Gilpin,  27  Hinn.  mu«t  be  treated  ai  mwe  blank  votes. 
460 :  8.  o.  38  Am,  Rep.  S04.  In  People  v.  and  cannot  be  coanted  for  any  purpoH. 
UoUiter,  23  Uich.  S41,  a  minority  candl'  Where,  nnder  tbe  law  creating  it,  tbe 
data  claimed  the  election  on  ftie  ground  ditabilitj  ooDcerna  tbe  holding  of  On 
that  the  Totei  caat  for  hia  opponent,  office  merelj.  and  is  not  a  disability  to  be 
though  a  majorlt;,  were  ineffectual,  b«-  elected,  it  is  sufficient  if  the  disability  ii 
CBUw  tbe  name  was  abbreriated.  Held,  removed  befbre  the  term  begins.  Stale  v. 
that  they  were  at  leait  eSbctoal  to  pre.  Murray,  28  Wis.  OS ;  State  v.  Trumpf,  50 
elude  the  election  of  a  candidate  who  re-  Wis.  103 ;  Privett  c.  Bickford,  20  Kan. 
ceived  a  leai  number.  And  see  Crawford  52.  Compare  Searcy  n.  Grow,  16  CaL 
t).  Dunbar,  62  Cal.  36.  Bat  it  bB«  been  117 ;  State  v.  Clarke,  8  »ev.  666. 
held  that  if  inellgilnllt]'  is  noloriooa,  so  '  Ex  parte  Hnrphy,  7  Cow.  153;  First 
that  the  electors  must  be  deemed  to  have  Pan«h  in  Sodbnry  o.  Steams,  21  I^ck. 
rated  with  Aill  knowledge  of  it,  the  vote*  118 ;  Blandfbrd  School  Diatricl  d.  Gibba, 
for  an  ineligible  candidate  must  be  de.  S  Cosh.  89 ;  People  v.  CicotI,  16  Uicb. 
claredToid,andthenexthigheitcandidat«  283;  Jodkina  v.  HU1,  60  N.  H.  140,  De- 
is cboieu.  This  is  the  SnglUh  doctrine :  loach  c.  Rogen,  86  N.  C.  867.  Vote«  re- 
King  V.  lUwkina,  10  East,  211;  2  Dow.  ceived  Illegally  wUI  be  r^ecled  by  the 
P.  C.  124;  King  b.  Parry,  14  Eaat,  640;  court  in  an  action  to  try  title  to  an  office. 
Gosling  B.  Yeley,  7  Q.  B.  400;  Bex  d.  State  d.  Hilmantel,  21  Wis.  666;  Ear- 
Monday,  2  Cowp.  630 ;  Rex  r.  Foxcrolt,  baugb  v.  Cioott,  83  Hich.  211 ;  Qark  v. 
But.  1017 ;  a.  o.  1  Wm.  Bl.  229 ;  Beg.  n.  Robinson,  88  Bl.  4Ba 
Caaki,  3  B.  &  B.  249;  Frencb  v.  Holan,  2  *  Firtt  Pahsh  in  Sudlmry  •.  Steamy 
Hoak,  711.  And  aee  the  fbllowing  Am.  81  Pick.  148. 
erican  caaes :  Price  b.  Baker,  41  ind.  672 ; 
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the  error  in  Buch  a  oaae  is  one  wbioh  there  was  no  mode  of  cor- 
recting, even  by  the  aid  of  the  oourts,  since  it  cannot  be  baowa 
with  certainty  afterwards  how  the  excluded  electors  would  have 
voted,  and  it  would  obvioiuly  be  dangeroas  to  receive  and  rely 
upon  their  subsequent  statemeots  as  to  their  intentiona, 
after  it  is  ascertained  precisely  what  effect  their  *  votes  £*  621] 
would  have  npou  the  result.'  If,  however,  the  inspectors 
of  eleotioQ  shtdl  exclude  legal  voters,  not  because  of  honest  error 
in  judgment,  but  wilfully  and  corruptly,  and  to  an  extent  that  af- 
fects  the  result,  or  if  by  riots  or  otherwise  legal  voters  are  intimi- 
dated  and  prevented  from  voting,  or  for  any  other  reasons  the 
eleotois  have  not  bad  opportunity  for  the  expression  of  their 
sentiments  through  the  ballot-box,  the  election  should  be  set 
aside  altogether,  as  having  failed  in  the  purpose  for  which  it  was 
called.'  Errors  of  judgment  are  inevitable,  but  &aud,  intimida- 
tion, and  violence  the  law  can  and  should  protect  f^ainst.  A 
mere  casual  aSi&y,  however,  or  accidental  disturbance,  without 
any  intention  of  ovemwing  or  intimidating  the  electors,  cannot 
be  considered  as  affecting  the  freedom  of  the  election;^  nor  in 
any  case  would  electors  be  justified  in  abandoning  the  ground  for 
any  light  causes,  or  for  improper  interference  by  others  where  the 
officers  continue  in  the  discharge  of  their  functions,  and  there  is 
opportunity  for  the  electors  to  vote.*  And,  as  we  have  already 
Been,  a  failure  of  an  election  in  one  precinct,  or  disorder  or  vio- 
lence which  prevent  a  return  from  that  precinct,  will  not  defeat 
tiie  whole  election,  unless  it  appears  that  the  votes  which  oonld 
not  be  returned  in  consequence  of  the  violence  would  have 
changed  the  Tesult."  It  is  a  little  difficult  at  times  to  adopt  the 
true  mean  between  those  things  which  should  and  those  which 
should  not  defeat  an  election  ;  for  while  on  the  one  hand  the  law 
should  seek  to  secure  the  due  expression  of  his  will  by  every 
legal  voter,  and  guard  against  any  irregularities  or  misconduct 

*  NevcDtn  tr.  ffirtlej',  18  B.  Hour.  GIG.  uid  n  ii«w  election  be  ordered.    Benner 

8m  Bnrke  v.  SnperriioM  of  Monroe,  i  b.  Bennett,  21  Ohio  8t.  481.     See  alio 

W.  Tft.  STI.  Matter  of  Long  Itland   R.   R.   Co..   1» 

■  Wliere  one  receires  •  majority  of  Wend.  87;  People  v.  PliillSp*,  1  Denio, 

■U  the  TolM  ca«t,  the  oppoiing  candidate  388 ;  State  v.  McDanlel,  22  Ohio  St  3M. 
cannot  be  declared  elected  on  eTidence         ■  Ouih.  Leg.  Atiemb.  i  184. 
that  legal  Toten  sofBdeiit  to  change  th«         •  8«e    Flnt    Pariih    In    Sudbury    v. 

twnlt  (Aered  to  Tote  for  him,  bnt  were  Steams,  21  Pick.  148. 
KToneoiulj  denied  the  right;  but  the        *  £x parte  Eeatb,S  Hill,  U.    Beeonft^ 

dectloii  may  be  dvckred  to  hare  fitiled,  p.  *6ie  and  sot*. 
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that  may  tend  to  prevent  it,  so,  on  the  other  hand,  it  is  to  be 
borne  in  mind  that  charges  of  iiregularity  and  miacondnct  are 
easily  made,  and  that  the  dangers  from  throwing  elections  open 
to  be  set  aside  or  controlled  by  onil  evidence,  are  perhaps  as 
great  as  any  in  oui  system.  An  election  honestly  conducted 
under  the  forms  of  law  ought  generally  to  stand,  notwitbstand- 
iog  individual  electors  may  have  been  deprived  of  their  votes,  or 
unqualified  voters  been  allowed  to  participate.  Individuals  may 
suffer  wrong  in  such  cases,  and  a  candidate  who  was  the  real 
choice  of  the  people  may  sometimes  be  deprived  of  his  election ; 

but  as  it  is  generally  impos^ble  to  arrive  at  any  greater 
[•  622]    certainty  of  '  result  by  resort  to  oral  evidence,  public 

policy  is  best  subserved  by  allowing  the  election  to  stand, 
and  trusting  to  a  strict  enforcement  of  the  criminal  lam  for 
greater  security  agaiust  the  like  iiregularitiee  and  wroi^s  in  the 
future. 

The  Caiman  and  the  Betwn. 

If  the  election  is  purely  a  local  one,  tJie  inspectors  who  have 
had  charge  of  it  will  be  expected  to  proceed  immediately  on  the 
closing  of  the  poll  to  canvass  the  votes  and  declare  the  result.  lb 
is  commonly  made  their  duty  also,  or  the  duty  of  their  clerk,  to 
issue  io  the  person  or  persons  appearing  to  be  chosen  a  certificate 
or  notification  of  his  or  their  election,  which  will  be  presumptive 
evidence  of  the  fact.  It  is  not  in  the  power  of  the  inspectors  by 
neglecting  or  refusing  to  give  the  proper  ceitificate  to  defeat  the 
will  of  the  people,  for  the  ballots  determine  the  election  and  not 
the  certificate,  and  the  person  chosen,  from  whom  the  certificate 
is  withheld,  may  nevertheless  proceed  to  qualify  and  take  posses- 
sion of  the  ofiBce  unless  opposed  by  a  de  facto  incumbent.'  If  the 
election  district  comprises  several  precincts,  the  inspectors  of  the 
polls  in  each  will  make  return  in  writing  of  the  canvass  made  by 
them  to  the  proper  board  of  canvassers  for  the  whole  district,  and 
if  the  election  is  for  State  officers,  this  district  board  will  transmit 
the  result  of  the  district  canvass  to  the  proper  State  board,  who 
will  declare  the  general  result.  In  all  this,  the  several  boards 
act  for  the  most  part  in  a  ministerial  capacity,  and  are  not  vested 
with  judicial  powers  to  correct  the  errors  and  mistakes  that  may 
>  £zp<uK8mlth,a8.C.  496i  Oovan  0.  Jackion,  S3  Ark.  668. 
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have  occurred  with  any  officer  who  preceded  them  in  the  perform- 
ance of  any  duty  connected  with  tlie  election,  or  to  pass  upon  any 
disputed  factwhich  mayaffect  the  result.*  Each  board  is  to  receive 
the  returns  transmitted  to  it,  if  in  due  form,  as  correct,  and  is  to 
ascertain  and  declare  the  result  as  it  appears  by  suob  returns;* 
and  if  other  matters  are  introduced  into  the  return  than  those 
which  the  lav  provides,  they  are  to  that  extent  unofficial  and 
nnaathorized,  and  must  be  disregarded.*  If  a  district  or  State 
board  of  canvassers  assumes  to  reject  returns  transmitted  to  it  on 

1  Bute  D.  Chftrleiton,  I  8.  C.  h.  i.  80.  B6T;  tStja  v.  Freelmnd,  10  Ho.  B28; 
And  we  cuea  cited  in  the  next  note.  Tbotnpion  t>.  Circuit  Judge,  B  Ala.  3S8; 
While  canTaxaen  act  in  a  miniiierial  ca-  People  v.  Kllduff,  16  III  402 ;  O'Ferrell  v. 
pacity  only,  and  malt  declare  the  rcaDlt  Colbj,  2  Minn.  180 ;  People  e.  Van  CteTe, 
on  the  face  of  ttM  Rtomi,  it  doei  not  fbl-  1  Mich.  882;  People  v.  Van  Slyck,  4 
loir  that  the;  are  to  iniiat  npoQ  teclmical  Cow.  207  ;  MorgnD  p.  Quackenboth,  22 
Kccnracj  [n  the  return!,  and  r^ect  thoae  Barb.  72  ;  Dishon  v.  Smith,  10  luwa,  212 ; 
which  da  not  comply  with  the  very  letter  People  b.  Cook.  14  Barb.  269,  and  8  N.  T. 
of  the  law,  and  that  they  are  compelled  ST ;  Uartt  v.  Harvey,  82  Barb.  56 ;  Atlor- 
to  act  upon  retumi  which  by  miitake  ney-General  n,  Bargtow,  4  Wia.  E6T;  At- 
have  been  made  inaccnrate,  withont  af-  toraey-Oeneral  n.  Ely,  4  Wis.  4X;  Slate 
fording  an  opportaniiy  tor  corrtctlon.  v.  QoTemor,  26  N.  J.  SSI ;  Stale  v.  Clerk 
IT,  for  example,  in  «  return  CranimiCled  of  Paaialu,  26  N.  J.  OM ;  Manhall  e. 
to  them,  the  name  of  one  ot  (he  peraona  Kemi,  2  Swan,  68 ;  People  v.  Peaie,  27 
Toted  for  ii  erron«ou*ly  given,  and  the  N.  T.  46 ;  Phelpi  v.  Schroder,  2S  Ohio 
election  judges  are  ready  to  correct  it,  a  St.  biO;  State  v.  State  CaoTasMrt,  30 
great  wrong  it  done  if  thii  ia  not  per-  Wia.  408 ;  Opinion  of  Juiticea,  58  N,  H. 
nitled.  The  pnrpoM  of  the  canraw  ia  640 ;  Stale  d.  Caren,  22  Iowa,  S48 ;  Stale 
to  determine,  record,  and  declare  the  ac-  n.  Harriaon,  88  Mo,  S40 ;  State  v.  Kod- 
tual  will  of  the  elector* ;  not  to  defeat  it ;  man,  4S  Mo.  256 ;  Suie  d.  Sleera,  44  Mo. 
■Dd  when  technlcalitie*  and  miatakea  are  228;  Bacon  v.  York  Co.,  26  Me.  491; 
•eiied  upon  and  Uken  advantage  of  for  Taylor  d.  Taylor,  10  Minn,  107 ;  Opinion 
party  or  penonal  enda,  and  withont  other  of  Juallcea,  64  Me.  688 ;  Prince  a.  Skillin, 
object  or  neceaaity,  the  public  injury  la  71  Me.  361 ;  a.  c.  86  Am.  Bep.  S26;  Pee- 
very  roanlfeaL  Itiaof  theutmoatiropor-  blea  b.  Coniity  Com'n,  32  N.  C.  886; 
tuiee  that  the  public  ihalt  have  confi-  Clark  v.  County  Examineri,  126  Maaa. 
dence  in  the  adminittration  of  the  elec-  282;  State  r.  County  Canvaaaers,  17  Fla. 
tlon  laws  ;  and  whatever  nndennines  that  2fl  ;  Ha^e  b.  Stale,  10  Neb.  61 ;  Hoore 
confidence  invitea  fraud  and  violence,  e.  Keatler,  e9Ind.  162;  Stale  n.  IIayiM,8 
It  ii  tme  that  errora  which  creep  into  the  8.  C  ST. 

retnnia  may  be  obviated  on  a  Judicial  ■  Ex  partt  Heath,  3  Hill,  42.    Itetumi 

trial ;  but  that  ia  a  alow  and  expenilTs  void    on    their   face    may   be   rejected. 

proceaa,  and  ought  not  to  be  fbrced  upon  State  v.  Stale  CinTaaaen,  SB  Wi«,  498. 

the  parliea  except  in  caaea  where  the  re-  But,  if  not  void  on  their  face,  the  eleo- 

(ult  upon  the  balloting  la  really  In  donbt.  tlon   board   to  which  they  are  returned 

Errora  which  are  Immaterial  ahould  be  have  no  juriadictlnn  tn  go  behind  them 

overlooked,  and  those  which  are  male-  and  inquire  into  queationa  of  fraud  in  tho 

rial  ought  to  be  corrected  by  the  proper  election.    Phelpi  n.  Schroder,  26  Ohio  St. 

offlcera  whenever  it  la  praciicable.  640.    A  certificate  to  be  made  by  a  Jna- 

■  Ex  parte  Heath,  3  Rill,  42 ;  Brower  tice  and  inspector!  la   void   on   its  faca 

«.  O'Brien,  2  Ind.  423;   People  v.   Hit-  if  aigned  by  the  juatloe  alone.    Perry  e. 

Ikid,  ta  lU.  4I8i  People  c,  Jones,  19  Ind.  Whitaker,  71  S.  C.  475. 
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other  grounds  than  those  appearing  npcm  its  face,  or  to  declare 
persons  elected  who  are  not  shown  by  the  returns  to  have  rec^ved 
the  requisite  plurality,  it  is  usurping  functions,  and  its  conduct 
will  be  reprehensible,  if  not  even  criminal.'     The  action  of  auch 

boards  is  to  be  carefully  con&ned  to  an  examination  of  the 
['  623]    papers  before  them,  and  a  determination  of  the  *  result 

therefrom,  in  the  light  of  such  facts  of  public  notoriety 
connected  with'  the  election  as  every  one  tabes  notice  of,  and 
which  may  enable  them  to  apply  such  ballots  as  are  in  any  re- 
spect imperfect  to  the  proper  candidates  or  offices  for  which  they 
are  intended,  provided  the  intent  is  sufficiently  indicated  by  the 
ballot  in  connection  with  such  facts,  bo  that  extraneous  evi- 
dence is  not  necessary  for  this  purpose.  If  canvassers  refuse 
or  neglect  to  perform  their  duty,  they  may  be  compelled  by 
mandamu*;*  though  as  these  bou^  are  created  for  a  single  pur- 
pose  only,  and  are  dissolved  by  an  adjournment  without  day,  it 
has  been  held  that,  after  such  adjournment,  mandamu*  would  be 
inapplicable,  inasmuch  as  there  is  no  longer  any  board  which 
can  act.'  But  we  should  think  the  better  doctrine  to  be,  that 
if  the  board  adjourn  before  a  legal  and  complete  performance 
of  their  duty,  mandamut  would  lie  to  compel  them  to  meet 
and  perform  it.*  But  when  the  board  themselves  have  once 
performed  and  fully  completed  their  duty,  they  have  no  power 
afterwards  to  reconsider  their  determination  and  come  to  a  differ^ 
ent  conclusion.' 

1  Princev.  8ki11iD,71He.S61;a.  0.86  Pacheoo  ■>.  Bct^  GS  Cal.  3.    And  tbcj 

Am.  Bep.  326.  mij  be  compelled  to  make  ft  legal  and 

■  Clark  V.  HcEentle,  7  Bnih,  CSS;  proper  csnTMi  after  they  hare  made  one 

Burke  d.  Snperrltora  of  Monroe,  1  W.  which  wai  illegal  and  nowan-anted.  State 

Va.  871 ;  Slate  b.  ConDt;  Jodge,  T  Iowa,  v.  Connt;  Com'n,  23  Ean.  2M;  State  v. 

166 ;  Magee  v.  SaperTiion,  ID  CaL  376 ;  HUi,  ID  Beb.  68. 

EUleru.  CiinieTOD,Seind.488j  Commoii-         *  Hadley  r.  Mayor,  &&,  88  K.  T.  608 ; 

wealth  c.  Emmineier. 74  Penn.  St. 4TB.  State  v.  Wanwn,  I  Hoiuton,SB;  State*. 

*  aark  V.  Buchanan,  2  Minn.  846;  Hairiion,  88  Mo.  640  i  Swain  e.  HcBae, 
Feopleti.  SnperrlsoTa,  12B«Tb.  217iSUte  SON.C.Ul.  I(  tbey  reconnt  and  gfve 
r.  Bodman,  48  Mo.  266.  the  certificate  to  another,  inch  actloa  ii  a 

*  To  thii  effbct  la  Sute  «.  Olbba,  IS  mere  nollily.    Bowen  e.  HIzon,  46  Ho. 
Fb.  66.    And  tee  People  v.  Board  of  840;  People  e.  BtAmtioo,  37  Mich.  116; 
BeglBtratlon,   17    Mich.  42T;    People  v.  OidoloiM    of    Jnitlcea,    117    Maia.  609; 
Board,  Ac  of   NanUo,  16   Midi.  166;  StBia  *.  Doitewlrth,  21  Ohio  St.  316. 
Lewia  I    " 
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Contettit^  Meetions. 

As  the  election  officers  perform  for  the  most  part  ministerial 
functionB  only,  their  returns,  and  the  certificates  of  election  which 
are  issued  upon  them,  are  not  conclusive  in  favor  of  the  officers 
who  would  thereby  appear  to  be  chosen,  but  the  final  decision 
must  rest  with  the  courts.'  This  is  the  general  rule,  and  the 
exceptions  are  of  those  cases  where  the  law  under  which  the  can- 
vass is  made  declares  the  decision  conclusive,  or  where  a  special 
statutory  board  is  established  with  powers  of  final  decision.^ 
Whatever  may  be  the  office,  an  election  to  it  is  only  made  by  the 
candidate  receiving  the  requisite  majority  or  plurality  of  the  legal 
votes  cast  ;^  and  whoever,  without  Euch  election,  intrudes  into 
an  office,  whether  with  or  withont  the  formal  evidences  of  title, 

1  State  D.  Jniticei  of  Middlesex,  1  N.  J.  G12  ;  Batman  v.  MegonsD,  1  Met  (Kj.) 

244  i  HiU  »,  Hill,  4  McCord.  277 ;  Warn-  538 ;  State  v.  Marlow,  16  Ohio  St.  114 ; 

mack  V.  Holloway,  2  Ala.  31  ;   State  v.  People  r.  Goodwin,  22  Mich.  490 ;  Baxter 

Clerk  of  Pausic,  25  N.  J.  364 ;  ManhaU  v.  Brooks,  29  Ark.  173 ;  b.  o.  11  Am.  I^w 

V.  Eemi,  2  Sirao,  88;  Attomey-Geiieml  Rer.  534.    For  the  proceeding   In  the 

V.  Baretow,  4  Wii.  667 ;   Atlomey-Gen-  State  of  Neir  Tork  in  the  canvaa*  of 

eral  v.  EI7,  4  Wis.  420 ;  People  v.  Van  votei  for  gOTenior  in  1792,  vhere   the 

Clere,  1  Mich.  332  ;  People  v.  Higgini,  S  election  of  John  Jay  to  that  office  iru  de- 

Hich.  233 ;   Dishon  v.  Smith,  10  Iowa,  feated  by  the  r^ection  of  TOtet  cut  for 

212 ;    State  v.  Johnion,   17    Ark.   407 ;  him  for  cettaia  icregDlarities,  which,  nn- 

fitate  o.  Tetter,  12  Wis.   666 ;   State  d.  der  the  more  recent  judicial  dediions, 

Avery,  11  Wii.  122 ;  People  e.  Jonet,  20  ought  Co  have  been  oTerlooked,  lee  Ham- 

Cai.  60 ;  Efewcum  v.  Eirtley,  IS  B.  Honr.  mond'i  Political  Higtory  ot  New  Tork, 

615;  Commonwealth  0,  Jonea,  10  Bnih,  ch.  8.    The  law  then  id  force  made  the 

735;   People  v.  Seaman,   6  Denio,  4DQ;  decision  of    the   State   canrassen   flnal 

People  V.  Cook,  8  N.  Y.  87 ;  People  v.  and  concluiive.    The  Loaisiana  Betum- 

HattesoD,  17  HI.  187  ;  Taylor  v.  Taylor,  iag  Board  cases  will  readily  occur  to  the 

10   MiaD.    107 ;    Calaverai    County    v.  mind ;   but  those  muit  be  regarded  a* 

Brockway,  SO  CaL  S25;   Prince  n.   Skil-  itandingbythemielTes,  because  the  le^s- 

llD,    71    He.   361 ;   a,   c,   30   Am.   Hep.  latire  proTiiions  under  which  tbey  were 

826  ;  Echols  v.  State,  60  Ala.  ISl ;  Ttey-  had  were  nnlike  any  others  known  to  oni 

nolds  V.  State,  31  Ind.  892;   Winter  b.  hietor;,  and  asenmed  to  confer  extraordi- 

Thiitlewood,   101    HI.  460.    An   Illegal  nary  and  irretponiible  power*, 
election  may  be  contested  and  set  aside,        *  In  some  cases  it  it  provided  by  law, 

•ven  though  bnt  one  person  was  voted  that.  If  there  is  a  tie  vote,  the  two  persons 

tor.    £zp(irteEllyson,20Gratt.l0.    The  receiving  an  eqnal  and  the  highest  num- 

ctistomary  remedy  is  by  writ  of  qiB>  war-  her  shall  cast  lots,  and  the  election  shall 

ranto,  Isstied  eitberon  the  relation  of  some  ba  thereby  determined.    The  drawing  of 

dtizen  who  shows  an  interest  of  hi*  own  lots,  however,  wonid  not  preclade  an  ii>- 

iu  the  question  involved,  or  on  relation  of  qniry,  at  the  snit  of  the  State,  into  pre- 

tb*  Attomey-Oeneral  in  the  interest  of  vious  Irregnlaritiea,     People  v.  Bobert- 

Oe  State.     State  b.  XntUe,  68  Wis.  46.  iod,  27  Mich.  116. 

■  SeeOrierc.&haGkleford,Colut.Bep, 
GO 
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may  be  ousted  on  the  proper  judicial  inqoity.^  The  general 
doctrine  is  here  stated ;  but  in  one  important  case  it  waa  denied 
that  it  could  apply  to  the  office  of  chief  execative  of  the  State. 
The  case  vraa  one  in  which  the  incumbent  was  a  candidate  for 
re-election,  and  a  majority  of  votes  was  cast  for  his  opponent 
Certain  spurious  returns  were,  however,  transmitted  to  the  State 
canvassers,  which,  together  with  the  legal  returns,  showed  a  plu- 
rality for  the  incumbent,  and  he  was  accordingly  declared  chosen. 
Proceedings  being  taken  gainst  him  by  quo  warranto  in  the 
Supreme  Court,  he  objected  to  the  jurisdiction,  on  the  ground 
that  the  three  departments  of  the  State  government,  the  legisla- 
tive, the  executive,  and  the  judicial,  were  equal,  co-ordinate,  and 
independent  of  each  other,  and  that  each  department  must  be 
and  is  the  ultimate  judge  of  the  election  and  qualification  of  its 
own  member  or  members,  subject  only  to  impeachment  and  ap- 
peal to  the  people  ;  that  the  question,  who  is  rightfully  entitled 
to  the  ofBce  of  governor,  could  in  no  case  become  a  judicial  ques- 
tion ;  and  that  as  the  Constitution  provides  no  means  for  ousting 
a  successful  usurper  of  either  of  the  three  departments  of  the 
government,  that  power  rests  exclusively  with  the  people,  to  be 
exercised  by  them  whenever  they  think  the  exigency  requires 
it.'  There  is  a  basis  of  truth  in  this  argument :  the  executive  of 
the  State  cannot  be  subordinated  to  the  judiciary,  and  may,  in 
general,  refuse  obedience  to  writs  by  which  this  may  be  attempted.' 
But  when  the  question  is,  who  is  the  executive  of  the  State,  the 
judges  have  functions  to  perform,  which  are  at  least  as  important 
as  those  of  any  other  citizens,  and  the  fact  that  they  are  judges 
can  never  be  a  reason  why  they  should  submit  to  a  usurpation. 
A  successful  usurpation  of  the  executive  office  can  ouly  be  ac- 
complished with  the  acquiescence  of  the  other  departments ;  and 
the  judges,  for  the  determination  of  their  own  course,  must,  in 
some  form,  inquire  into  or  take  notice  of  the  facts.  In  a  contro- 
versy of  such  momentous  import,  the  most  formal  and  deliberate 
inquiiy  that  the  circumstances  will  admit  of  is  alone  excusable  ; 

1  Whether  Jnrj   trial  in  the  cms  of  44  Penn.  St.  882;   Bute  v.  Jolinaon,  26 

contested   elecciani  is   matter  o(  right.  Ark.  281 ;  Willminion  a.  I<ne,  62  Tex. 

seetDB  to  be  mnde  a  questton.    That  it  is,  33&    It  Is,  howeTer,  conceded  in  Penn- 

■ee  Stale  v.  Bamett,  S  Ala.  140 ;  People  F^Ivania  that,  in  »  proceeding  to  forfeit 

p.  CkoK,  IS  Mich.  2SS,  dMan,  People  v.  an  office,  jury  trial  Is  of  Hght. 

Albany,   &c.  H.  R.   Co.,  67  N.  T.   161.  '  Attorney-General  v.  Biratow,  i  Wia, 

That  it  is  not,  is  held  in  Eoing  v.  Filley,  43  067. 

Penn.St-S84i  Commoawealth  d,  Leech,  *  SeeonJc, p. *116. 
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and,  when  made  and  declared,  the  circamstaoces  must  be  extraor- 
diDary  in  which  it  will  not  be  effectual.  In  the  case  referred 
to,  the  usnrper,  though  the  candidate  of  a  party  embracing 
half  the  voters  of  the  State,  found  himself  utterly  stripped  of 
power  by  the  decision  of  the  court  against  him  ;  public  support 
fell  away  from  liim,  and  success  in  his  usurpation  became  an 
impossibility.  The  decision  guided  and  determined  the  popular 
sentiment,  and  perhaps  saved  the  State  from  disorder,  violence, 
and  anarchy.^ 

Where,  however,  the  question  arises  collaterally,  and  not  in  a 
direct  proceeding  to  try  the  title  to  the  ofBce,  the  correctness  of 
the  decision  of  the  canvassers  cannot  be  called  in  question,  but 
must  be  conclusively  presumed  to  be  correct;'  and  where  the 
election  was  to  a  legislative  office,  the  final  decision,  as  well  by 
parliamentary  law  as  by  constitutional  provisions,  rests  witti  the 
legislative  body  itself,  and  the  courts,  as  we  have  heretofore  seen,* 
cannot  interfere.* 

The  most  important  question  which  remans  to  be  mentioned 
relates  to  the  evidence  which  the  courts  are  at  liberty  to  receive, 
and  the  facts  which  it  is  proper  to  spread  before  the  jury 
for  their  *  consideration  when  an  issue  is  made  upon  an    [*  625] 
election  for  trial  at  law. 

The  questions  involved  in  every  case  are,  firet,  has  there  been 
an  election  ?  and  second,  was  the  party  who  has  taken  possession 
of  the  office  the  successful  candidate  at  such  election,  by  having 

1  Some  attention  to  conflicts  between  see  Hulsemui  s.  Rem,  41  Fenn.  St.  896, 
the  leveral  depnrtmenti  of  government  where  it  was  held  that  theconrt  coald  not 
wa«  giren  by  the  anthor  io  an  eisay  on  Interfere  lummariiy  to  set  atide  a  certifl- 
Checks  and  Balances  in  GoTemment,  pnb-  cats  of  eiectEon,  where  it  did  not  appear 
Ushed  in  the  "  Internationa]  Review,"  for  that  the  offlceri  bad  acted  corruptly,  not- 
1BT6.  A  qnettioD  like  that  abova  men-  withstanding  it  was  shown  to  be  bated  In 
tioned.coald  not  arise  in  respect  to  the  part  upon  forged  retumg. 
preitdency,  as  Congresi  must  canvaM  and  *  See  antt,  p.  •  133.  See  also  Corn- 
declare  the  result.  In  some  recent  easel,  monwealth  n.  Meeser,  44  Penn.  St.  341. 
in  which  the  office  of  goremor  wai  in  *  In  Maine,  where  there  were  two  con- 
question,  thongh  the  decision  was  placed  flicting  bodies,  each  claiming  the  right  to 
by  the  constitution  in  the  hands  of  tlie  exercise  the  legislative  power,  the  jndlci- 
legislatnre,  the  Qna]  reiiult  was  only  de-  ary  asserted  and  enforced  the  right  to  de- 
termined by  popular  acquiescence.  The  cide  between  them.  Prince  v.  Skillln,  71 
difficulty  was  that  the  legislative  authoi^  Me.  3(11 ;  a.  a.  86  Am.  Bep.  326.  It  is  to  be 
Ity  was  as  much  in  dispute  as  the  execu-  observed,  however,  that  the  governor  had 
live.  The  cases  of  South  Carolina  and  already  recognized  tlie  same  body  In 
Lonistana  are  here  specially  referred  to.  whose  favor  the  court  decided,  and  had 

*  Mnrgan  v.   Quackenbush,  22  Barb,  approved  the  act  whose  validity  came  in 

72 ;  Hadley  e.  Mayor,  Ac.,  88  N.  T.  603 ;  queilion  in  the  conrt. 
Howard  n-McDiannid,  26  Ark.  100.  And 
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received  a  majority  of  the  legal  votes  cast?^  These  are  qae»- 
tioDS  which  involve  mixed  coosideratioDS  of  law  and  fact,  and  the 
proper  proceeding  in  which  to  try  them  in  the  courta  is  by  quo 
warranto,  when  no  apecial  statutory  tribunal  is  created  for  the 
purpose." 

Upon  the  first  question,  we  shall  not  add  to  what  we  have  al- 
ready said.  When  the  second  is  to  be  considered,  it  is  to  be  con- 
stantly borne  in  mind  that  the  point  of  inquiry  is  the  teill  of  the 
electors  at  manifetted  by  their  baUott ;  and  to  this  should  all  the 
evidence  be  directed,  and  none  that  does  not  bear  upon  it  should 
be  admissible. 

We  have  already  seen  that  the  certificates  or  determinations  of 
the  various  canvassing  boards,  though  conclusive  in  collateral  in- 
quiries, do  not  preclude  an  investigation  by  the  courts  into  the 
fEicts  which  they  certify.  They  are  prima  fcuiie  evidence,  bow- 
ever,  even  in  the  courta ;  *  and  this  is  so,  notwithstanding  altera- 
tiouB  appear  ;  the  question  of  their  fairness  in  such  a  case  being 
for  the  jary>  But  back  of  this  prima  facie  case  the  courts  may 
go,  and  the  determinations  of  the  State  board  may  be  corrected 
by  those  of  the  district  boards,  and  the  latter  by  the  ballots  them- 
selves when  the  ballots  are  still  in  existence,  and  have  been  kept 
as  required  by  law.'  If,  however,  the  ballots  have  not  been  kept 
as  required  by  law,  and  surrounded  by  such  securities  as  the  law 
has  prescribed  with  a  view  to  their  safe  preservation  as  the  best 
evidence  of  the  election,  it  would  seem  that  they  should  not  be 
received  in  evidence  at  all,"  or,  if  received,  that  it  should  be  left 

1  See  casea  cited,  p.  *  022,  note.     Alio  *  Hushsll  b.  Remi,  2  Swan,  68 ;  Hot- 

State  V.  The  Judge,  13  Ata.  806 ;  People  g*D  c.  Quackenbuali,  22  Barb.  72 ;  Cals- 

D.  Robertioii,  27   Mich,    lift;    Common-  rerai  CouDtj  c,  Brovkway,  80  Cat.  S26. 

wealth  i>.  Emminger,  74  Pena.  Bt.  478;  •  SUte  v.  Adams,  2  Stew.  231.    See 

Dobyn*  r.  Weadon,  60  Ind.  208.    The  State  v.  Hllmontel,  2B  Wii.  422. 

right  to  the  office  cornea  trom  the  balloti,  '  People  v.  Van  Ciere,  I  Mich!  863 ; 

and  not  from  the  coniini«iioD.     State  v.  People  v.  Hig^na,  3  Midi.  233  ;  State  v. 

Draper,  50  Mo.  868.     Where  the  offlcen  Clerk  of  Pauaic,  25  N.  J.  3&li  Sute  v. 

sctcd  rraadalentlf  in  the  conduct  of  an  Judge,  &c.,  13  Ala.  B06;  People  v.  Cook, 

election,  their  retqniB  may  be  ryected,  14  Barb.  269  ;  ».  o.  8  N.  T.  67  ;  People  v. 

■nd  the  reanlt  be  urriTed  at  from  other  Gcott,  16  Mich.  283  ;  Attorney -General 

proob Mcluiively.     SnparvI»ot»e.  Daris,  v.  Ely,  4  Wis.  420.     The  ballot  is  always 

68  Hi.  406.  the  best  evidence  of  the  voter's  action. 

*  People  n.  Matteion,  IT  HI.  167 ;  Pea-  Wlieat  o.  Ragadale,  27  Ind.  191  ;  People 

pie  o.  Cover,  50  III.  lOa    If  the  proceed-  v.  Holdeo,  28  Gal.  128. 

ing  i»  commenced  before  Ihe  office  which  '  People   v.   Sackett,   14    Mich,   320, 

i«  In  contest  lias  expired,  it  may  be  con-  Bat    see    People    v.    Higgins,   8   Hich. 

Unoed  to  a  conclusion  afterwards.    State  288. 
0.  Pierce,  86  Wis.  93. 
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to  the  jury  to  determiae,  upon  all  tbe  circumstances  of  the  case, 
whether  they  constitute  more  reliable  evidence  than  the  inspec- 
tors' certificate,^  which  is  usually  prepared  immediately 
on  the  close  of  •  the  election,  and  upon  actual  count  of    [•  626] 
the  ballots  as  then  made  by  the  officers  whose  duty  it 
is  to  do  so. 

Something  has  already  been  said  regarding  the  evidence  which 
can  be  received  where  the  elector's  ballot  is  less  complete  and 
perfect  in  its  expression  of  intention  than  it  should  have  been. 
There  can  be  no  doubt  under  the  authorities  that,  whenever  a 
question  may  arise  as  to  the  proper  application  of  a  ballot,  any 
evidence  is  admissible  with  a  view  to  explain  and  apply  it  which 
would  be  admissible  under  the  general  rules  of  evidence  for  the 
purpose  of  explaining  and  applying  other  written  instruments. 
But  the  rule,  as  it  appears  to  us,  ought  not  to  go  further.  The 
evidence  ought  to  be  confined  to  proof  of  the  concomitant  cir- 
cumstances ;  such  circumstances  as  may  be  proved  in  support  or 
explanation  of  a  contract,  where  the  parties  themselves  would 
not  be  allowed  to  give  testimony  as  to  their  actual  intention, 
when  unfortunately  the  intention  was  ineffectually  expressed.' 
And  we  have  seen  that  no  evidence  is  admissible  as  to  how  par- 
ties intended  to  vote  who  were  wrongfully  prevented  or  excluded 
from  so  doing.  Such  a  case  is  one  of  wrong  without  remedy,  so 
far  as  candidates  are  concerned.'  There  is  more  ditEculty,  how- 
ever, when  the  question  arises  whether  votes  which  have  been 
cast  by  incompetent  persons,  and  which  have  been  allowed  in  the 
canvass,  can  afterwards  be  inquired  into  and  rejected  because  of 
the  want  of  qualification. 

If  votes  were  taken  viva  voce,  so  that  it  could  always  be  deter- 
mined with  absolute  certainty  how  every  person  had  voted,  the 
objections  to  this  species  of  scrutiny  after  an  election  had  been 
held  would  not  be  very  formidable.  But  when  secret  balloting 
is  the  policy  of  the  law,  and  no  one  is  at  liberty  to  inquire  how 
any  elector  has  voted,  except  as  he  may  voluntarily  have  waived 
his  privilege,  and  when  consequently  the  avenues  to  correct  in- 
formation concerning  the  votes  cast  are  carefully  guarded  against 

»  PeopI*  0.  Ooott,  18  Mich.  288 ;  Do-  «  People  v.  Peue,  27  S.  T.  46, 84.  per 
•on  V.  Thompun,  82  L«.  An.  861 ;  Peo-  Denh,  Ch.  J.,  coramentlng  upon  prevloni 
ptei>.  LiTinititon,  79  N.  T.279,Peopkp.  New  Tork  o«e».  See  alio  Attomaj-Qatt- 
BoberttOD,  27  Mich.  110.  era)  v.  Ely,  4  Wi(.  420. 

■  Seemde,  p.«QaO. 
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jadioial  exploration,  it  Beems  exceedingly  dangerous  to  permit 
any  question  to  be  raised  upon  this  subject.  For  the  evidence 
voluntarily  given  upon  any  such  question  will  usually  come  from 
those  least  worthy  of  credit,  who,  if  they  have  voted  without  legal 

light  in  order  to  elect  particular  candidates,  will  be 
[•  627]    equally  ready  to  testify  •  falsely,  if  their  testimony  can 

be  made  to  help  the  same  candidates  ;  especially  when, 
if  they  give  evidence  that  they  voted  the  opposing  ticket,  there 
can  usually  be  no  means,  as  they  will  well  know,  of  showing  the 
evidence  to  be  untrue.'  Moreover,  to  allow  such  scrutiny  is  to 
hold  out  strong  temptation  to  usurpation  of  office,  without  pre- 
tence or  color  of  right ;  since  the  nature  of  the  case,  and  the 
forms  and  proceedings  necessary  to  a  trial,  are  such  that,  if  an 
issue  may  be  made  on  the  right  of  every  individual  voter,  it  will  be 
easy,  iu  the  case  of  important  electious,  to  prolong  a  contest  for 
the  major  part  if  not  the  whole  of  an  official  term,  and  to  keep 
perpetually  before  the  courts  the  same  excitements,  strifes,  and 
animosities  which  characterize  the  hustings,  and  which  ought,  for 
the  peace  of  the  community,  and  the  safety  and  stability  of  our 
institutions,  to  terminate  with  the  close  of  the  polls.' 

Upon  this  subject  there  is  very  little  judicial  authority,  though 
legislative  bodies,  deriving  their  precedents  from  England,  where 
the  system  of  open  voting  prevails,  have  always  been  accustomed 
to  receive  such  evidence,  and  have  indeed  allowed  a  latitude  of 
inquiiy  which  makes  more  to  depend  upon  the  conscience  of  the 
witnesses,  and  of  legislative  committees,  iu  some  cases,  than  upon 
the  legitimate  action  of  the  voters.  The  question  of  the  right  to 
inquire  into  the  qualifications  of  those  who  had  voted  at  an  elec- 
tion, on  a  proceeding  in  the  nature  of  a  quo  warranto,  was  directly 
presented  in  one  case  to  the  Supreme  Court  of  New  York,  and 
the  court  was  equally  divided  upon  it.*  On  error  to  the  Court 
of  Appeals,  a  decision  in  favor  of  the  right  was  rendered  with 

>  It  hM  been  decided  in  Wjiconain  declire*  h«  voted  the  other  waj,  ind  a 

that  wliere  an  nnqualifled  peraon  ia  called  deducliiin  ia  made  from  the  opposite  vote 

to  prove  that  he  Tofed  at  an  election,  and  accordingly.    See  Bearditownv.  Virginia, 

decline!  to  teatifj,  the  fact  of  hi*  having  7S  111.  34. 

voted  may  bo  proved,  and  then  hi>  de-  *  Thii  ii  one  teaaon,  perhapi,  wliy  in 

daratiani  may  be  pat  in  evlileni^  to  ibow  the  caie  ot  Slate  offlcen  a  alatntory  tri- 

how  lie  voted.    State  n.  Olin,  2S  Wi«.  800.  bnnal  i«  lotnetime*  provided  with  powcn 

ThIi  may  give  the  incompetent  voter  a  of  iammary  and  Qnal  deciaion. 

double  vote.    First,  he  vote*  Ibrthe  ticket  *  People  v.  Peaae,  SO  Barb.  fiB8. 
of  hit  choice,  attd  ttien,  on  a  conteat,  he 


by  Google 


CH.  XVn.]      THB  KXPEKSSION  OF  THE   POPDLAE   WILL.  791 

the  concurrence  of  five  judges,  agaiDst  three  dissentients.'  The 
same  questioa  afterwards  came  before  the  Supreme  Court  of 
Michigan,  aod  was  decided  the  same  way,  though  it  appears  from 
the  opinions  that  the  court  were  equally  divided  in  their  views.' 
To  these  cases  we  must  refer  for  the  full  discussion  of  the  rea- 
sons influencing  the  several  judges ;  but  future  decisions  alone 
can  give  the  question  authoritative  settlement.' 

1  People  V.  Peue,  29  N.  T.  46.  be  iii^eiial,bnt  on  the  groand  that  It  iraa 

*  People  V.  CicoCt,  16  Mich.  28S.  See  a  circumiCance  tending  to  raise  apreiump- 
further  the  caw  of  State  e.  Hilmantel,  28  tion  for  whom  be  did  Tote."  Now  ai,  in 
WU.  422,  where  it  was  decided  that  those  the  abBence  it  fraud  or  mistake,  yon  have 
who  had  Tuled  illegally  might  be  com-  arrived  at  a  knowledge  of  how  the  man 
p«Ued  to  testify  for  whom  they  voted,  voted,  when  you  have  aseertained  how. 
The  question  was  discussed  but  briefly,  at  the  time,  he  intended  to  vote,  it  is  diffl- 
and  as  one  of  privilege  merely.  colt  to  discover  much  value  in  the  eleo- 

*  Coniiderable  atreai  was  laid  by  the  tor's  privilege  of  secrecy  under  this  ruling. 
majority  of  the  New  York  Court  of  Ap-  And  if  "  circumitancet "  may  be  thown 
peals  oD  the  legislative  practice,  which,  as  to  delermine  how  he  probably  voted,  la 
it  seems  to  ua,  is  quite  too  looae  in  these  cases  where  he  insiats  upon  his  constitu- 
cases  to  constitute  a  safe  guide.  Some  tmoiA  right  to  secrecy,  Uieit,  u  it  appein 
otlier  ruling*  in  that  caae  also  seem  more  to  u8,  It  would  be  better  to  abolish  alto- 
Utitudinorian  than  it  warrantod  by  sound  gether  tbe  secret  ballot  than  to  continue 
principle  and  a  due  regard  to  the  secret  longer  a  system  which  falsely  promise! 
bkllot  ayalem  which  we  justly  esteem  so  secrecy,  M  the  same  time  that  it  ^vea  to  - 
important.  Thus,  Se/ifen.  J.,  says  :"  When  party  spies  and  informers  full  license  to 
A  voter  refuses  to  disclose  or  fails  to  re-  invade  the  voter's  privilege  in  secret  and 
memlier  for  whom  he  voted,  I  think  it  is  surreptitious  ways,  and  which  leaves  ju- 
COmpetent  to  resort  to  circumstan^al  evi-  rora,  in  the  absence  of  any  definite  infer- 
dence  to  raise  a  presumption  in  regard  to  mation,toacE  upon  their  guesaea,aumiisea, 
that  fact.  Such  is  the  established  rule  in  and  vagus  conjectures  as  to  the  conteats 
election  cases  before  legislative  commit-  of  a  ballot. 

teea,  which  assume  to  be  governed  by         Upon therighttoinijaiTeintothequaU- 

Isgalrules  of  evidence  (Cush.  Leg,  Assem.  flcalions  of  those  who  have  voted,  in  a 

SS  199  and  200) ;  and  within  that  rule  it  proceeding   by  ^  tuarranla  to  test  the 

wa«  proper,  in  connection  with  the  other  right  to  a  public  office,  reference  is  made 

circumstances  staled  by  the  witness  Lof-  to  the  very  full  discussions  by  Justice* 

tis,  to  ask  him  for  whom  he  intended  to  Chritliancy  and  Camfib^  taking  different 

roto;  not,  however,  on  the  ground  that  views,  in  People  v.  Cicott,  10  Mich.  268, 

bit  ialentioD.aa  an  independent  fact,  conid  2M,  811. 
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for  slander  and  libel,  rules  for,  521-^7. 
modification  of,  by  statute,  S31. 

See  LiBXBTY  of  Spbich  ahd  or  the  Prisb. 
ri^ts  in,  cannot  be  created  by  mere  legislative  enactment,  464. 
nor  taken  away  by  legislature,  446,  447. 
nor  ^>propriated  under  right  of  eminent  domain,  658. 
nor  forfeited,  except  by  judicial  proceedings,  446, 447. 
statutory  penalties  may  be  taken  away  before  recovery  of  judgment, 
446,  u. 
limitation  to  suite,  44&-461. 

statutes  for,  are  unobjectionable  in  prindple,  448. 
subaeqaent  repeal  of  statute  cannot  reriTe  rights,  857,  440. 
principle  on  which  statutes  are  based,  460. 
cannot  apply  against  a  party  not  in  default,  460. 
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ACnON  —  continued. 

must  give  parUes  an  oppoitnnity  for  trial,  461. 

for  cauaing  death  by  negligence,  &c.,  717. 
ACTS  OF  THE  LEGISLATURE.     See  Statutes. 
ACTS  OF  PARLIAMENT, 

how  far  in  force  ia  America,  82,  33. 
ADJOURNUEST  OF   SUIT, 

from  regard  to  religiooa  Ecrnples  of  party,  600,  d. 
ADJOURNMENT  OP  THE  LEGISLATURE, 

on  its  own  motjon,  158. 

by  the  governor,  158. 
ADMINISTRATION, 

conclnsivenesa  of,  though  supposed  intestate  living,  60,  n. 
ADXaNISTRATORS.     See  Execctobb  amd  ADmsiBTfiATOBS. 
ADMIRALTY  JURISDICTION, 

exercise  of,  by  the  Hevolutionary  CongreBS,  7. 

conferred  upon  courts  of  United  States,  16. 
ADMISSIONS, 

of  accused  parties  as  evidence,  881-385. 
See  CoMrxsaioHB. 
ADVERTISEMENT, 

notice  to  foreign  patties  by,  489-502. 

not  effectual  to  warrant  a  personal  judgment,  601. 
AGENCIES  OF  GOVERNMENT, 

not  to  be  taxed,  25,  5B7-600. 

strict  construction  of,  234-286. 

states  not  liable  for  acts  of,  15. 
AGREEMENTS.  See  CoKTKACTfl. 
ALABAMA, 

divorces  not  to  be  granted  by  legislatore,  181,  n. 

exercise  of  the  pardoning  power  restrained,  137,  n. 

revenue  bills  to  originate  in  lower  bouse,  158,  n. 

privilege  of  legislatora  from  arreet,  181,  n. 

bills,  how  to  be  signed,  164,  n. 

legislative  journals  to  be  signed  by  presiding  officer,  164,  d. 

no  law  to  embrace  more  than  one  object,  to beesprcMed  in  title,  171, n. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  385,  n. 

protection  of  person  and  property  by  law  of  the  land,  431,  a. 

liber^  of  speech  and  the  press  in,  516,  n. 

privilege  of  legislators  in  debate,  550,  n. 

religions  tests  for  office  forbidden  in,  579,  B. 

persona  conscientiouaty  oj^Mwed  to  bearing  amu  excused,  681. 

private  property  not  to  be  talcen  without  oompeosaldon,  687,  n. 
ALIENS, 

exclusion  of,  from  suffrage,  SB,  762. 
ALIMONY, 

payment  of,  cannot  be  ordered  by  legislBtnra,  136. 

decree  for,  not  valid  unless  process  served,  601- 
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AMBASSADORS, 

jurisdiction  of  UniUid  Statea  oonrts  in  respect  to,  15. 
AMENDMENT, 

of  Slate  oonstitntiona ,  29,  76. 

of  monej  bills,  may  be  mode  bj  Senate,  158. 

of  indictments,  32Q,  330. 

of  BUtutes,  I81-1S1. 

republication  of  statute  amended,  ISl,  133. 

by  implication,  133. 

at  the  same  aeesion  of  thair  passage,  id4. 

of  defective  {^oceedinga  by  legislation,  857,  457-478. 
AMERICAN  COLONIES.     See  Colomies. 
AMUSEMENT, 

r^ulation  of  places  of,  743. 
AFPEAL, 

giving  right  of,  retrospeclively,  116,  n.,  116,  n. 

right  of,  may  be  taken  away,  474. 

effect  of  diange  in  the  lavr  pending  an  appeal,  471. 
APPOINTMENT  TO   OFFICE.     See  Offick. 
APPORTIONMENT, 

of  powers  between  the  States  and  the  nation,  2. 

between    Uie    departments  of    the  State  government,  42-47,  40,  10^ 
100. 

of  taxes,  612. 

of  debts  and  property  on  dimton  of  municipal  corporations,  231, 
232. 

See  Taxation. 
APPRAISAL, 

of  private  property  taken  by  the  public,  603-706. 
APPRAISEMENT  LAWS, 

how  far  invalid,  853. 
APPRENTICE, 

control  of  master  over,  416. 
APPROPRIATION, 

of  private  property  to  public  use,  647. 

See  Eminent  Douain. 
APPROVAL  OF  LAWS.     See  Gotxefor. 
ARBITRARY  ARRESTS, 

illegality  of,  365. 

See  Personal  Liberty. 
ARBITRARY  EXACTIONS, 

distinguished  from  taxation,  C04. 
ARBITRARY  POWER, 

unkoown  among  common-law  principles,  30. 

cannot  be  exercised  vutder  piet«uc«  of  taxation,  604,  026,  627. 
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ARBITRARY  RULES, 

of  oooBtructioD,  danger  of,  72, 78,  102,  n. 

of  presumption,  899,  n. 
ARBITRATION, 

eubtnission  of  controTersies  to,  4M. 
ARQUMENTUM  AB  INCONVENIENTl, 

in  oonatitutional  conatniction,  81. 
ARKANSAS, 

speciftl  statutes  licensing  sale  of  landi  forbidden,  118,  n, 

divorces  oot  to  be  granted  bj  the  tegislature,  181,  a. 

exercise  of  the  pordoniog  power  restrained,  138,  a. 

reTeniie  bills  to  originate  in  lower  honse,  158,  n. 

privilege  of  legislators  from  arrest,  161,  n. 

limited  time  for  introduction  of  nev  bills,  167,  n. 

no  law  to  embrace  more  than  one  object,  to  be  expressed  in  title,  171,  n. 

protection  of  person  and  property  by  the  law  of  the  land,  181,  n. 

liberty  of  speech  and  of  the  press  in,  614,  n. 

privilege  of  legiBlators  in  debate,  550,  n. 

religious  bMia  for  office  forbidden  in,  679,  n. 

religions  belief  not  to  be  test  of  competency  of  witness,  691,  &. 
ARMS. 

right  to  bear,  438. 

exemption  from  bearing,  of  persons  oouBcientioasly  opposed,  591. 
ABUY, 

qnart«riiig  in  private  honeee,  376. 

je^oosy  of  standing  army,  429,  n. 
ARREST, 

privilege  of  legislators  from,  161. 

on  criminal  process.    See  Crihes. 

of  judgment,  new  trial  after,  101  and  n, 
ART,  WORKS  OF, 

criticism  of,  how  far  privileged,  561. 
ARTICLES  OF  CONFEDERATION, 

adoption  of,  8. 

why  snpeiseded,  8,  9. 
ASSESSMENTS, 

for  local  improTements,  generally  made  in  reference  to  benefits,  816, 619. 

special  taxing  districts  for,  617,  B.S2. 

not  necessarily  made  on  property  according  to  Talne,  817. 

are  made  under  the  power  of  taxation,  SI 8. 

not  covered  by  the  general  constitutional  provisions  respecting  taxation, 
Q18. 

not  unconstitutional  to  make  benefits  the  basis  for,  619,  636,  629,  633, 
636. 

qtportionment  necessary  in  cases  of,  620. 

nay  be  made  in  referenoe  to  frontage,  620. 
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but  each  lot  cannot  be  compeUed  to  make  the  impiOTeinent  in  front  of 

it,  630. 
for  drains,  levees,  ko. ,  633,  SS3. 
in  labor  for  repair  of  roads,  63S. 
ATTAINDER, 

meaning  of  the  term,  816. 

bills  of,  not  to  be  passed  b^  State  legMatures,  20,  42,  816. 
cases  of  such  bills,  317-321. 
bills  of  pains  and  penalties  indnded  in,  316. 
ATTORNEYS, 

exclnsion  of,  from  practice,  is  a  punishmeot,  820. 
right  to  notice  of  proceedings  therefor,  412,  n.,  600,  n< 
laws  requiring  service  from,  without  compensation,  487. 
puuisbroent  of,  for  miscondact,  411. 

See  CocNSKL. 
AUTHORS, 

not  to  be  assuled  through  their  works,  601. 
crilictsm  of  works  of,  how  far  privileged,  661,  662. 


B. 
BAIL, 

accused  parties  entitled  to,  377. 

unreasonable,  not  to  be  demanded,  378. 

on  habeas  corpus,  426. 

control  of  bail  ovw  principal,  417. 
BAILMENT.  See  Common  Carriebs. 
BALLOT, 

correction  of  abuses  by,  S32,  n. 

system  of  voting  by,  generally  prevails,  760. 

right  of  the  elector  to  secrecy,  762. 

must  be  complete  in  itself,  7fl3,  764. 

abbreviated  names,  765. 

how  far  open  to  explanation,  768,  769,  789. 
See  ELBcnoira. 
BANKRUPTCY, 

power  of  Congress  over,  11. 

legislation  by  the  States,  25,  367. 

revival  of  debts  barred  by  discharge,  357. 
BEARING  ARMS, 

persona  conscientiously  opposed  to,  are  excused,  591. 

constitntionol  right  of,  428. 
BEASTS, 

police  regulations  regarding,  743. 

r^ulations  making  railway  companies  liable  for  killing,  71S. 
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BENEFITS, 

may  be  taken  into  ucoant  in  aMMWioaata  for  loc»l  improvementB,  616, 
610. 

what  ma;  be  deducted  when  private  property  ia  taken  by  the  pnblic,  703. 
BETTERMENT  LAWS, 

principle  of,  478. 

ore  constitutional,  480. 

owner  cannot  be  compelled  to  improre  his  lands,  477. 

not  applicable  to  Undg  appropriated  by  the  public,  481,  n. 
BETTING  ON  ELECTIONS, 

ill^ity  ol,  772. 
BEVERAGES, 

police  regulations  to  prevent  the  sale  of  intoxicating,  719-721. 
BILL   OF    RIGHTS  (EnglM), 

a  declaratory  statute,  81,  814. 
BILL   OF    RIGHTS  (NatumaT), 

not  originally  inserted  in  Constitution,  818. 

reasons  for  omission,  318. 

objections  to  Constitution  on  that  ground,  S14,  816. 

afterwords  added  by  amendments,  816. 
BILL   OF   RIGHTS  {Scale), 

generally  found  in  couEtitutioa,  45. 

classes  of  provisions  in,  45,  i6. 

what  prohibitions  not  necessary,  210,  211. 
BILLS,  LEGISLATIVE, 

constitutional  prorisions  for  three  readings,  95-68, 168. 

title  of,  to  express  object,  97,  170-183. 

when  they  become  laws,  lfi6,  n. 

See  LzaiSLATCRE  OP  THE  Statc 
BILLS  OF  ATTAINDER, 

not  to  be  passed  by  State  legislature,  21,  42,  316. 

meaning  of  attainder,  316. 

canes  of  such  bills,  317-331. 
BILLS  OF  CREDIT, 

States  not  to  emit,  20. 
BILLS  OF  PAINS   AND  PENALTIES, 

included  in  bills  of  attainder,  818. 
BLASPHEMY, 

pnnishment  of,  does  not  violate  religions  liberty,  684-689. 
nor  the  liberty  of  speech.  521. 

published  In  account  of  judicial  proceedings  is  not  jnivil^ed,  554. 
BOATS, 

ferry,  licenung  of,  732. 

speed  of,  on  navigable  waters,  may  be  regulated  by  States,  733. 
BONA   FIDE  PURCHASERS, 

not  to  be  affected  by  retro^ective  legislation,  466,  472,  n. 


by  Google 


BONI>S, 

issDe  of,  hj  mimicipftlities  in  ftid  of  internal  im^woTemeatB,  112,  i 
268-274. 


criticism  of,  how  far  privileged,  661. 
iudeceat,  sale  of,  maj  be  prohibited,  743. 
BOUNTIES, 

.  when  earned,  become  vested  rights,  474. 
payment  of,  to  soldiers  by  municipal  corporations,  275-279. 
BOtlNTY  SUBSCRrPTIONS, 

by  mmiicipal  corporations,  how  far  valid,  275-279. 
BRIDGES, 

erection  of,  by  State  authority  oTer  navigable  waters,  781. 
See  Navigable  Watbbs. 
BUILDINGS, 

condemnation  and  forfeiture  of,  as  nuisances,  720,  74fl. 
destruction  of,  to  prevent  spread  of  fires,  651,  740. 
appropriation  of,  under  right  of  eminent  domain,  647. 
BUBIAL, 

right  of,  subject  to  control,  246,  n. 
BURLESQUES, 

libels  by  means  of,  524. 
BY-LAWS, 

of  municipal  corporations,  240-248. 

must  be  reasonable,  243. 
ot  school  corporations,  226,  227,  n. 
must  be  certain,  245. 

moat  not  conflict  with  constitution  of  State  or  nation,  240,  211. 
nor  with  statutes  of  State,  241. 
imposing  license  fees,  244-240. 


CALIFORNIA, 

Mexican  law  retained  in  the  system  of,  35,  n. 

divorces  not  to  be  granted  by  the  legislature,  181,  n. 

privily  of  legislirfors  from  arrest,  161,  n. 

no  law  to  embrace  more  than  one  object,  to  be  expressed  in  title,  171,  i 

right  of  jury  to  determine  the  law  in  cases  of  libel,  396,  n. 

protection  of  person  and  property  by  law  of  the  land,  431,  n. 

liberty  of  speech  and  of  tlie  press  in,  B14,  n. 

religions  belief  not  to  be  test  of  incompetency  of  witness,  092,  n. 
CANADA, 

apportionment  of  governmental  powers  in,  4,  n. 
CANALS, 

appropriation  ot  private  proper^  for,  658. 
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CANDroATES  FOR  OFFICE, 

ciiticiBni  of,  bow  far  privileged,  682-544,  561. 

ioeligibilitf  of,  how  to  affect  election,  780. 
CANVASSERS, 

act  miuisterialljr  in  coanting  and  returning  votes,  782-784. 

whether  they  maj  be  compelled  bjr  mandamns  to  perform  dntj,  786. 

certificate  of,  concliuive  in  collateral  pioceedingB,  785. 
See  Electiomb. 
CARBIERS, 

regulation  of  charges  of,  734—739. 

police  regulations  making  them  liable  for  beasts  killed,  715,  716. 

otiange  of  common-law  liability  of,  by  police  regulations,  713--718, 
734-739. 

may  be  made  responsible  for  death  cansed  by  negligence,  Ac,  717. 

but  not  for  injuries  for  which  they  are  not  responsible,  715,  n. 
CATTLE, 

police  regulations  making  nulway  companies  liable  for  killing,  716. 

other  police  regulaUooa,  743. 
CEMETERIES, 

further  use  of,  may  be  prohibited  wben  they  become  naisances,  741. 
CENSORSHIP  OF  THE  PRESS, 

in  England  and  America,  516-&21. 
CENTRALIZATION,  , 

American  system  tbe  opposite  of,  325. 
CHARACTER. 

bad,  of  attorney,  sufficient  resson  to  exclude  him  from  practice,  411, 412. 

slander  of,  531. 

good,  of  defendant  in  libel  suit,  no  defence  to  false  publication,  575,  n. 

benefit  of,  in  criminal  cases,  399,  n. 
CHARTERS, 

of  liberty,  81. 

colonial,  swept  away  by  Revolution,  35. 

exceptions  of  Connecticut  and  Rhode  Island,  86. 

forfeiture  of,  is  a  judicial  question,  127. 

municipal,  do  not  constitute  contracts,  231. 
control  of  legislature  over,  230-282. 
constmction  of,  238,  260. 

See  MuiriDiPAL  Corpobations. 

of  private  corporations  are  contracts,  837-8S0. 

police  regulations  affecting,  711-718. 

strict  construction  of,  488,  489. 

amendment  of,  837-839,  713,  714. 
CHASTITY. 

accusation  of  want  of,  not  actionable  per  u,  522,  623, 

statutory  proviaions  on  the  Bi^>ject,  623. 
CHECKS  AND  BALANCES, 

in  conslitntions,  44. 
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CHILDREN, 

control  of  parent,  Bus.,  oror,  415,  416. 

obtaiDing  possession  of,  by  habeas  corpta,  43S> 

decree  for  coatody  of,  in  divorce  soits,  601. 
CHRISTIANITY, 

its  influence  in  the  overthrow  of  slavery,  362. 

in  wh&t  sense  part  of  the  law  of  the  land,  584r-688. 
See  BELiaious  Libbrtt. 
CHURCH  ENDOWMENTS, 

not  to  be  taken  away  by  legislature,  833,  n. 
CHURCH   ESTABLISHMENTS, 

forbidden  by  State  constitutions,  680. 
CHURCH  ORGANIZATIONS, 

powers  and  control  of,  676,  d. 

discipline  of  members,  635,  n. 
CITIES  AND  VILLAGES.    See  Mumioipai,  CoKPOBAnoNS. 
CITIZENS, 

who  are,  12. 

of  the  several  States,  privileges  and  immnnitiea  of,  18,  21, 1S3-492, 734. 

disoriminatioDs  in  taxation  of,  491,  602. 

jurisdiction  of  United  States  conrtg  in  respect  to,  16,  S68. 
CIVIL   RIGHTS. 

protection  of,  by  amendroents  to  constitntion,  358,  784. 

discriminationa  not  to  be  made  in,  on  accoont  of  religions  baliefo, 
676-681. 

See  Citizens;  Clasb  Leqislation. 
CLASS  LEGISLATION, 

private  l^slation  which  grants  privileges,  481. 

party  petitioning  for,  estopped  from  disputing  validly,  481. 

pnblic  laws  may  be  local  in  application,  482- 

special  rules  for  particular  occupations,  4B2, 

proscription  for  opinbn's  sake  unconstitntional,  483. 

snepeneions  of  laws  must  be  general,  484. 

each  individual  entitled  to  be  govemed  by  general  rules,  484,  485. 

discriminations  should  be  based  upon  reason,  466. 

equality  of  ri^ts,  &c.,  the  aim  of  the  law,  486. 

strict  construction  of  special  burdens  and  privileges,  487. 

discriminations  not  to  be  made  on  account  of  religious  beliefs,  576-581. 
See  Civil  Riohts. 
CLERICAL  ERRORS, 

in  statutes,  disr^arding,  184,  n. 
COINING  MONEY, 

power  over,  11. 
COLLUSION, 

conviction  by,  no  bar  to  new  prosecution,  400,  n. 
COLONIES, 

onion  of,  befon  Rerolation,  9. 

SI 
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COLONIES — eon/inuMf . 

ftotboritj  of  the  Crown  and  Parliament  in,  8, 7. 

Bevolutionary  Congreas  and  its  powers,  8. 

controversy  with  the  mother  country,  81,  82. 

legislatures  of,  34, 

aubstitation  of  coDBtitutiong  for  cbarten  of,  86. 

cenaorship  of  the  press  in,  615-521. 
COLOR, 

not  to  be  a  diaqnalification  for  suffrage,  14,  782. 
COLORADO, 

special  statutes  authorizing  sale  of  lands  forbidden,  118,  n. 

divorces  not  to  be  granted  by  tiie  legislature,  131,  a. 

revenue  bills  to  originate  in  lower  houRe,  l&S,  n. 

privilege  of  legislators  from  arrest,  161,  n. 

title  of  acts  to  embrace  the  object,  171,  n. 

maDicipalities  of,  restrained  from  aiding  in  public  improvemente,  289,  n. 

prot«ction  of  person  and  property  by  law  of  the  land,  481,  n. 

liberty  of  speech  and  of  the  press  in,  515,  n. 

privilege  of  legislators  io  debate,  650,  n. 

reli^ua  liberty  in,  580,  n. 

privat«  property  not  to  be  taken  withoat  compensation,  867,  n. 
COLORED   PERSONS, 

protection  to  rights  of,  18-15. 

righta  in  schools,  227,  n. 
COMITY, 

enforcement  of  contracts  by,  162, 153. 
COMMERCE, 

power  of  Congress  to  regulate,  11,  722. 

State  regulations  valid  when  they  do  not  interfere  with  those  of  Con- 
gress, 722-726,  728-733. 

See  Police  Power. 

Stato  taxation  of  subjects  of,  722-726. 
See  Taxation. 

in  intoxicating  drinks,  how  fur  State  regalatiom  may  aSlaab,  718-722. 
COMMITTEES  OF   THE  LEGISLATURE, 

collection  of  information  by,  102. 

contempts  of  witnesses,  how  punished,  168. 

employment  of  counsel  before,  185-168,  n. 
COMMON  CARRIERS, 

police  regohtions  regarding,  712-718,  734-739. 
See  Railway  Companiks. 
COMMON  LAW, 

Federal  courts  acquire  no  jurisdiction  from,  27,  630. 

pre-existing  the  Constitution,  29. 

what  it  consists  in,  29, 

its  general  fecitures,  80. 

modification  of,  by  statutes,  81. 

colonists  in  America  claimed  benefite  of,  81. 
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COMUON  LAW— continued. 

how  far  in  force,  82,  d. 

evidences  of,  33. 

decisiona  nnder,  as  precedenta,  61-64. 

gnulual  modification  of,  67. 

to  be  kept  in  view  in  conatruing  oonstitationB,  73. 

statates  in  derogatioa  of,  74,  n. 

not  to  control  conatitutions,  78. 

mnnicipal  bj-lawa  moat  harmonize  with,  341. 

nilee  of  liability  for  injorious  pnbticationa,  S19,  S21-527. 
modification  of,  by  atatnte,  621. 

modificatioD  by  police  reg^olations  of  common-law  liability  of  canieis, 
712-718,  784-789. 
COMMON  RIGHT, 

statntea  againat,  said  to  be  void,  198.^02. 
COMPACTS  BETWEEN   STATES, 

muat  have  consent  of  Coogreaa,  21. 

are  inviolable  under  Unit^  States  Conatitntion,  838. 
COMPENSATION, 

for  private  property  appropriated  by  the  pnblic,  893. 
See  Ehinent  Domaik. 

for  injuriefl  by  riotera,  260. 

what  the  taxpayer  receives  aa  an  equivalent  for  taxes,  618. 
COMPLAINTS, 

for  purpoaea  of  search-warrant,  868. 

of  crime,  bow  made,  370. 
COMPULSORY  TAXATION, 

by  municipal  bodies,  280-289. 
CONCLUSIVENESS  OF  JUDGMENTS, 

full  buth  and  credit  to  be  given  in  each  State  to  those  of  other  Statea, 
28,24. 

parties  and  privies  estopped  by,  63-65,  602-605. 

but  not  in  controversy  with  new  snbject-matter,  61,  62. 

atrangers  to  suit  not  bound  by,  60. 

irregularities  do  not  defeat,  504,  606. 

See  JuRiSDiCTiOM. 
CONDITIONAL  LEGISLATION, 

power  of  the  States  to  adopt,  140-148. 
CONDITIONS, 

what  may  he  imposed  on  right  of  suffrage,  446,  n.,  753,  766. 
See  Elkctioks. 

precedent  to  exercise  of  right  of  eminent  domain,  058-657. 
CONFEDERACY  OP  1643, 

brought  about  by  tendency  of  colonies  to  anion,  6. 
CONFEDERATE  DEBT, 

not  to  be  Msomed  or  paid,  13. 
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CONFEDEEATION,  ARTICLES  OF, 
adoption  of,  6. 
authority  to  saperaede,  9,  n. 
CONFESSIONS, 

daDgeroDa  character  of,  as  evideoce,  SSI. 
must  appear  to  have  been  mode  volnotariJy,  881. 
excluded  if  solicitationa  or  threats  hare  been  used,  382. 
will  not  proye  the  corjiut  delicti,  388. 
CONFIDENCE, 

comtnunicatioDB  in,  when  privileged,  525-5S7. 
between  attorney  and  client,  ia  client's  privilege,  408,  409. 
CONFIRMING  INVALID  PROCEEDINGS, 
of  a  Jndicial  nature,  128,  139. 

admissible  when  defects  are  mere  irregnlaritdes,  45S,  456. 
See  RETRoepBCTive  Laws. 
CONFISCATIONS, 

require  judicial  proceedings,  445,  n.,  449. 
during  the  Bevolutionar;  War,  319. 
CONFLICT  OF  LAWS, 

in  divorce  cases,  495-499. 

See  Unconstitutiomai.  Laws. 
CONFRONTING  WITH  WITNESSES,    . 

in  criminal  cases,  388. 
CONGRESS  OF  1890, 

brou^t  together  by  tendency  of  colonies  to  nnion,  6. 
CONGRESS   OF  THE  REVOLUTION, 

powers  assumed  and  exercised  by,  S-8. 
CONGRESS  OF  THE  UNITED   STATES, 
general  powers  of,  11-14. 

enabling  acts  by,  for  formation  of  State  constitutions,  80. 
cannot  divest  vested  rights,  446. 
exercise  of  power  of  eminent  domain  by,  090. 
regulations  i^  commerce  by,  are  supreme,  722-726,  730. 
See  PoLiCK  FowEB. 
CONNECTICUT, 

charter  government  of,  86. 

municipalities  of,  restrained  from  aiding  public  improvements,  269,  t 
right  of  jnry  to  determine  the  law  in  cases  of  libel,  305,  396,  n. 
protection  of  person  and  property  by  law  of  the  land,  431,  n. 
liberty  of  speech  and  of  the  press  in,  612,  n. 
privilege  of  legislators  in  debate,  5S0,  n. 
religious  liberty  in,  680^  n. 
CONSCIENCE,  FREEDOM  OF.     See  Reugioits  Liberty,  670-«92. 
CONSENT, 

conviction  by  collusion  no  bar  to  new  proeecnlion,  400^  n. 
cannot  confer  jurisdiction  of  subject-matter  wptu  oonrts,  403. 
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CONSENT  — conftnuerf, 

caoDot  authorize  jarj  trial  by  less  than  twelve  jnron,  881. 
is  k  waiver  of  irregularities  in  l^al  proceediogB,  605. 
waiver  of  coDstitutional  privileges  by,  216,  890,  n.,  181,  a. 
CONSEQUENTIAL  INJURIES, 

caused  by  exercise  of  legal  right  give  do  ground  of  oomplaint,  475. 

do  not  constitute  a  taking  of  property,  871-878. 

are  covered  by  assessment  of  damages  when  property  taken  by  the 

State,  705. 
but  not  such  as  result  from  negligence  or  improper  eoostmotKHi,  706. 
CONSTITUTION, 

definition  of,  2,  3. 

object  of,  in  the  American  system,  47. 
COSSTITUTION  OF  ENGLAND, 
theory  of,  4. 

power  of  Parliament  onder,  4. 
developed  by  precedents,  68,  n. 
CONSTITUTION  OF  THE  UNITED  STATES, 
origin  of,  6-9. 
ratification  of,  8,  9. 

government  of  enumerated  powers,  formed  by,  10,  207, 
general  powers  of  the  govemmeut  under,  11-14. 
judicial  powers  under,  15-18,  27- 

See  Courts  of  thb  Unitbd  Btates. 
prohibition  by,  of  powers  to  the  States,  20,  S58,  752. 
guaranty  of  republican  govemmeot  to  tbe  States,  24. 
implied  prohibitions  on  the  States,  25. 

and  on  municipal  corporations,  240. 
reservation  of  powers  to  States  and  people,  28. 
difference  between,  and  Stat«  constitutions,  10,  II,  206. 
construction  of,  9,  26. 

amendment  of  Stat«  constitutions,  how  limited  by,  43. 
new  amendments  to,  12. 

protection  of  person  and  property  by,  as  against  State  action,  818-&60. 
bill  of  rights  not  at  first  inserted  in,  and  why,  818. 
adoptdon  of,  afterwards,  814r-3I6. 
of  attainder  prohibited  by,  816-321. 

See  BiLi.8  OF  ATTAmnES. 
expoitfaeto  laws  also  forbidden,  321-331. 

See  Ei  Post  Facto  Laws. 
laws  impairing  obligation  of  contracts  forbidden,  831-858. 
what  is  a  contract,  881-339. 
what  charl«rs  of  incorporation  are,  8S7-S89. 
whether  release  of  taxation  is  contract,  340,  444. 
whether  States  can  relinquish  right  of  eminent  domtdn,  841,  342, 
649. 
or  the  police  power,  342,  720,  n. 
general  laws  of  the  States  not  contracts,  845. 
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CONSTITUTION  OF  THE  UNITED  STATES - 

what  tb«  obligfttioii  of  the  oontract  consists  in,  AM. 
power  of  the  StAtes  to  contiol  remedies,  340-S&7. 
to  pus  iniolTent  laws,  US?,  868. 

See  Oblioatiok  of  Coktbacts. 
ragnlalaons  by  Qie  State,  when  in  conflict  wiHi,  710-722,  7S4. 

See  PoucB  Poweb. 
regolatioD  of  the  subjects  of  commerce  by  the  States,  718,  72S. 
CONSTITUTIONS  OF  THE  STATES, 

compsRd  with  th^  of  the  United  States,  10,  206. 
formation  and  amendment  of,  20-48. 
conditions  on,  imposed  by  CongresB,  id,  a. 
constmcUon  of,  48-102. 
not  Hie  source  of  individual  rights,  47- 
See  Stati  Constitutioks;  Conbtructiok  of  State  CORBTrrnnoitB. 
CONSTITUTIONAL  CONVENTIONS, 

for  formation  and  amendment  of  State  coDstitntioiis,  89-44. 
{soceedings  of,  as  bearing  on  construction  of  consUtution,  79. 
of  1787  sat  with  closed  doors,  618. 
CONSTITUTIONAL  GOVERNMENTS, 

meaning  of  the  term,  3. 
CONSTITUTIONAL  PRIVILEGES, 
may  be  waived  generally,  216. 

See  Wattib. 
CONSTRUCTION, 

meaning  of  and  necessity  for,  49. 

of  United  States  Constitntion  and  laws  by  United  States  conrta,  16, 16. 
of  State  constitntion  and  laws  by  State  courts,  16-19,  859. 
of  special  privileges,  487. 
CONSTRUCTION  OF   STATE  CONSTITUTIONS, 
meaning  of  the  term  "  construction,"  49. 
necessity  for,  49. 

qoestions  of,  arise  whenever  powers  to  be  exercised,  51. 
who  first  to  decide  upon,  51,  52. 

in  certain  States  judges  majbecalled  upon  for  opinions  in  advance,  6S,u. 
in  what  cases  instruction  by  legislature  or  executive  to  be  final,  o2,  65. 

in  what  cases  not,  58-68. 
when  questions  of,  are  addressed  to  two  or  more  departments,  64. 
flmd  decision  upon,  rests  generally  with  judicial;,  66-57.  65,  66, 
reasons  for  this,  66. 

this  does  not  imply  pre-eminenceof  authority  in  the  judiciary,  57,0. 
the  doctrine  of  ra  adjudicata,  56-66. 

decisions  once  made  binding  upon  parties  and  privies,  58,  60. 
force  of  judgment  does  not  depend  on  reasons  given,  60. 
strangers  to  suit  not  bound  by,  61. 

nor  the  parties  in  a  controversy  about  a  new  subject-matter,  61. 
the  doctrine  (d  itan  dtemt,  58-66. 
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CONSTRUCTION  OF  STATE  CONSnTHTIONS - 

only  applicable  within  jurisdiction  of  conrt  makiag  the  decigion, 
04. 

importance  ot  precedents,  63,  n. 

when  precedents  to  be  diaregarded,  66. 

when  other  departments  to  follow  decisiouB  of  the  courts,  and  when 
Dot,  65,  66. 
oniformity  of  construction,  importance  of,  67. 
not  to  be  affected  b;  changes  in  public  seDtiment,  67. 
words  of  the  inatrument  to  control,  6ti-70,  79,  102,  n.,  166. 
intent  of  people  in  adopting  it  to  govern,  68-70. 
intent  to  be  found  in  words  employed,  68  and  n.,  70. 
whole  instrument  to  l>e  examined,  70,  71,  73,  n. 
words  not  to  be  supposed  employed  without  occasion,  71. 
efFect  to  be  given  to  whole  instrument,  71. 
irreconcilable  provisions,  71,  n. 

general  intent  as  opposed  to  particular  intent,  72,  n. 
words  to  be  understood  in  their  ordinary  sense,  73, 102,  n. 

of  art,  to  be  understood  in  technical  sense,  73. 
importance  of  the  history  of  the  law  to,  73,  79. 
common  law  to  be  kept  in  view,  73-76. 

but  not  to  control  constitution,  73. 

whether  provisions  in  derogation  of,  shonld  be  strietiy  constraed, 
74,  n, 

arbitrary  rules  of,  dangerous,  73-76,  103. 

and  especially  inapplicable  to  couatitutions,  71. 
same  word  presumed  employed  in  same  sense  tbroughoat,  76. 

this  not  a  conclusive  rale,  75. 
Operation  to  be  prospective,  73. 

implied  powera  to  carry  into  effect  express  powers,  77,  78. 
power  granted  in  general  terms  is  coextensive  with  the  terms,  78. 
when  coDstitntion  prescribes  conditions  to  a  right,  legislature  cannot 

add  others,  78. 
mischief  to  be  remedied,  consideration  of,  78. 
prior  state  of  the  law  to  be  examined,  79- 
proceedings  of  constitutional  convention  may  be  consulted,  70> 

reasons  why  unsatisfactory,  80,  81. 
weight  of  contemporary  and  practical  conatruction,  81. 

the  argument  ab  iaametnUnti,  81-85,  86,  n. 

deference  to  conatruction  by  executive  officers,  8-^. 

plun  intent  not  to  be  defeated  by,  83-86. 
injustice  of  provisions  will  not  render  them  void,  86-88. 

nor  authorise  courts  to  construe  them  away,  87. 
doubtful  cases  of,  duty  of  officers  acting  in,  88. 
directory  and  mandatory  statutes,  doctrine  of,  88-98. 

not  applicable  to  constitutions,  94-98. 

has  been  sometimes  applied,  96-07. 

antfaorities  generally  tiie  other  way,  98. 
aell-ezecutjng  ^visions,  98-102. 
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CONSTRUCTION  OF  STATUTES, 

by  judiciMj,  concliuiveaess  of,  118. 

to  be  such  as  to  give  them  effect,  if  possible,  220. 

conflict  with  constitution  not  to  be  pieanmed,  221> 

directory  and  mandatory,  8&--Q8. 

contemporary  and  practical,  weight  to  be  givea  to,  81-85. 

to  be  prospective,  456. 

granting  special  privileges,  231,  488. 
CONSTRUCTIVE  NOTICE,  498. 
CONTEMPORANEOUS  CONSTRUCTION, 

force  and  effect  of,  81-85. 
CONTEMPTS, 

of  the  legislature,  pnnishraent  of,  ]I)0-1S2. 

of  legislative  committees,  163. 
no  jury  trial  in  cases  of,  390,  n. 
CONTESTED  ELECTIONS, 

right  of  the  courts  to  determine  upon,  785. 
See  Elections. 
CONTESTED  PACTS, 

cannot  be  settled  by  statute,  116,  124-127. 
CONTESTED  SEATS, 

legisUtivB  bodies  to  decide  upon,  159. 
CONTINENTAL  CONGRESS, 

powers  assumed  and  exercised  by,  8-8. 
CONTINGENT  LEGISLATION, 

authority  of  the  States  to  adopt,  140, 144,  n.,  147,  n: 
CONTINUANCES, 

of  suits,  not  to  be  ordered  by  legislature,  116,  n. 
CONTRACTS, 

for  lobby  services,  illegal,  165,  n. 

to  influence  elections,  are  void,  772,  n. 

cannot  be  made  for  individuals  by  l^islative  act,  454.  tlS'^. 

charters  of  municipal  corporations  do  not  constitute,  230-233. 
fd  private  corporations  are,  3S7. 

of  municipal  corporations  ultra  viren  void,  234,  23S. 

invalid,  may  be  validated  by  legislature,  455-478. 

obligation  of,  not  to  be  violated,  150,  331. 

See  Obliqation  or  Cohtracts. 
COPYRIGHT, 

Congress  may  secure  to  authors,  11. 
CORPORATE  CHARTERS.     See  Cbabtkss. 
CORPORATE   FBANCHISES, 

may  be  appropriated  under  right  of  eminent  domain,  S51, 663. 
CORPORATE  POWERS, 

adjudging  forfeiture  of,  127,  n. 
CORPORATE .  PROPERTY, 

l^[islatdvs  control  of,  288. 
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CORPORATIONS, 

oTgaaizatJon  of,  not  a  jndicial  fanctdon,  liil,  n. 

foraign,  powers  of,  153. 

edacatiottai;  225-227,  n. 

private,  may  be  authorized  to  take  landa  for  public  nae,  666-668. 

irregular  organizatioD  of,  may  be  validated,  461. 

SeeCHASTBRs;  Municipal  Corfobatiokb. 
CORPUS  DELICTI, 

not  to  be  proved  by  confeBsions,  B88. 
CORBESPONDENCE, 

private,  iaviolabili^  of,  371. 
CODN8EL, 

constitutional  right  to,  925,  405-412. 

oath  of,  405,  n. 

duty  of,  405-412. 

denial  of,  in  England,  406. 

court  to  assign,  for  poor  persons,  408. 

whether  those  assigned  may  refuse  to  act,  408. 

privilege  of,  is  the  privilege  of  the  client,  408. 

independence  of,  410,  412. 

not  at  liberty  to  withdraw  from  cause,  except  by  consent,  409. 

how  far  he  may  go  in  pressing  for  acquittal,  410. 

duty  of,  as  between  the  court  and  the  prisoner,  410. 

whether  to  address  the  jury  on  the  Law,  411,  500,  n. 

summary  punishment  of,  for  misconduct,  411. 

limitation  of  client's  control  over,  412. 

See  Attorkbts. 

may  be  employed  before  legiaUtive  committees,  105  n. 
but  not  as  lobbyists,  165,  □. 

not  liable  to  action  for  what  he  may  say  in  judicial  proceedings,  547, 
549. 
unless  irrelevant  to  the  case,  549. 

not  privileged  in  afterwards  publishing  bis  argnment,  if  it  contains 
injurious  reflections,  552- 

newsp^wr  publisher  not  Justified  in  publishing  speech  of  a  criminal  re- 
flecting on,  561. 
COUNTERFEITING, 

Congress  may  provide  for  punishment  of,  11. 

States  also  may  punish,  26. 
COUNTIES   AND  TOWNS, 

difference  from  chartered  incorporations,  295. 

See  Municipal  Cobfobationb. 
COUNTY  SEAT, 

change  of,  475,  752. 
COUBTS, 

doty  of,  to  refuse  to  execute  unconstitutional  laws,  85,  n.,  98, 192  el  »eq. 

contested  eleclionB  to  be  determined  by,  785. 
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COURTS  —  «mrinu«f . 

not  to  be  directed  bj  legislature  to  decisions,  111-110. 

action  of,  not  to  be  set  aside  bj  legielatore,  111. 

must  act  by  majorities,  116,  n. 

not  to  be  open  ou  election  days,  772. 

power  to  declare  laws  unconstitutional  a  delicate  one,  192. 

will  not  be  exercised  bj  bare  quorum,  ISo. 

nor  unless  necessarj,  196. 

nor  on  complaint  of  one  not  interested,  197. 

nor  of  one  who  has  assented,  197. 
will  not  declare  laws  void  because  solely  of  unjust  provisions,  197-202. 

nor  because  in  violcition  of  fundamental  principles,  202-3M. 

DOr  because  conflicting  with  the  spirit  of  the  constitution,  206-307. 

nor  unlesK  a  clear  repugaancy  between  tbe  laws  and  the  conatitntiui, 
207-211. 
special,  for  trial  of  rights  of  particular  iadividuals,  466. 
of  star  chamber,  418. 
of  high  commission,  419. 
mai-tiul,  SOI,  n. 
of  the  United  States,  to  be  created  by  Congreat,  11. 

general  powers  of,  13. 

removal  of  causes  to,  from  State  courts,  14. 

to  follow  state  courts  as  to  State  Jaw,  18,  19. 

to  decide  finally  upon  United  States  laws,  &c.,  16. 

require  statutes  to  apportion  jurisdiction,  25,  87. 

have  no  common-law  jurisdiction,  27. 

in  what  cases  may  issue  writs  of  kabeoM  cotj)u$,  422-124. 
See  JuBiBDicTioM. 
CREDIT, 

bills  of,  20. 
CREDITOR, 

control  of  debtor  by,  117. 
CRIMES, 

committed  abroad,  punishment  of,  161. 

legislative  convictions  of,  prohibited,  21,  42,  SIS. 

ex  pout  facio  laws  prohibited,  21,  42,  821. 

panishment  of,  by  servitude,  364. 

search-warrants  for  evidence  of.     See  SiABCBxa  a»d  Seizuru. 

accusations  of,  how  made,  876. 

presnmption  of  innocence,  370-379. 

right  of  accused  party  to  bail,  877. 

prisoner  refusing  to  plead,  879,  n. 

trial  to  be  speedy,  379. 

and  public,  380. 

and  not  inquisitorial,  381. 

prisoner's  right  to  make  statement,  881-388. 
confessions  as  evidence,  381-3S8. 

prisoner  to  be  confronted  with  the  witnesses,  S8S,  890. 
exceptional  cases,  888. 
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CRIMES  —  conft'nueil. 

to  be  b;  jury,  876,  890. 
jury  Qiuat  consist  of  twelve,  801. 
right  to  jury  cannot  be  waived,  801. 
prisoner's  right  to  challenges,  3G2. 
jurj  must  I;e  from  vicinage,  892. 

must  ananimously  concur  in  verdict,  892. 
must  be  left  free  to  act,  892. 
judge  not  to  express  opinion  upon  the  facts,  398. 
nor  to  refuse  to  receive  the  verdict,  394. 
but  is  to  give  instruction  in  tile  law,  394,  895. 
how  far  jury  may  judge  of  the  law,  395-398. 
acquittal  by  jury  is  final,  897. 
accused  not  to  be  tnice  put  iu  jeopardy,  809. 
what  is  legal  jeopardy,  400. 
when  nolle  prosequi  equivalent  to  acquittal,  400. 
when  jury  may  be  discharged  without  vetdict,  401. 
second  trial  after  verdict  set  aside,  402. 
cruel  and  unusual  punishments  prohibited,  402-404. 
counsel  to  be  allowed,  82S,  405-412. 
oath  of,  405. 
duty  (rf,  406-412. 
denial  of,  in  England,  406. 
court  to  designate  for  poor  peisons,  409. 
whether  one  may  refuse  to  act,  408. 
privilege  of,  is  the  privilege  of  the  client,  40S. 
not  at  liberty  to  withdraw  from  case,  except  by  consent,  409. 
bow  far  he  may  go  in  pressing  for  acquittal,  410. 
daty  of,  as  between  the  court  and  the  prisoner,  410. 
whether  to  address  the  jury  on  the  law,  411. 
summary  punishmeut  of,  for  misconduct,  411,  300,  a. 
not  to  be  made  the  instrument  of  injustice,  412. 
intoxication  no  excuse  for,  589,  n. 
kabeta  corpus  for  imprisoned  parties,  413-427. 
occnsatioiia  of,  are  libellous  per  te,  522-524. 

^  but  privileged  if  made  in  course  of  judicial  piooeedings,  645- 
M7. 
Tiolationa  of  police  regulations  of  States,  745. 
CRITICISM, 

of  works  of  art  and  literary  productions  ia  privil^ed,  661. 
but  not  the  personal  character  of  the  autlior,  561. 
See  LiBKRTT  OF  Speecb  and  or  the  Prksb. 
CBOWN  OF  GREAT  BRITAIN, 

succession  to,  may  be  changed  by  Parliament,  104. 
union  of  the  colonies  under,  6. 
CRUEL  AND  UNUSUAL  PUNISHMENTS, 
constitutional  prohibitiou  of,  402-404. 
what  are,  403,  404. 
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CUMULATIVE  PUNISHMENTS, 

for  couDterfetting  mooey,  21. 

under  State  Mid  municipal  Um,  213. 
CURATIVE  LAWS,  465-178. 
CUETESY.  ESTATE  BY  THE, 

power  of  legislature  to  modify  or  abolish,  442. 
CUSTODY, 

of  worda,  apprentices,  servants,  and  scbolara,  41C>-117. 

of  wife  by  husband,  416. 

of  children  by  parents,  415. 

of  principal  by  his  bail,  417. 
CUSTOMS.    See  Common  Law;  Dvtibs  and  Imposts. 


D. 

DAH, 

to  obtain  water  power,  condemnation  of  land  for,  682'W6. 

effect  of  repeal  of  act  permitting,  474,  n. 

erection  of,  across  naTigabIa  waters  by  State  anthority,  732. 

destruction  of,  when  it  iMoomes  a  ouisaace,  732. 
DAMAGES, 

in  libel  cases,  increased  by  attempt  at  jnstification,  640. 
when  exemplary,  not  to  be  awarded,  &64. 

for  property  taken  by  the  public,  must  lie  paid,  6S3. 
See  Eminekt  Domain. 
DAMNUM  ABSQUE  INJURIA, 

what  consequential  injuries  are,  476,  673. 
DEATH, 

common  carriers  may  be  made  liable  for  caasing,  717. 
DEBATES, 

in  Parliament,  formerly  not  suffered  to  b«  published,  516. 

in  American  legislative  bodies,  publicaUon  of,  616,  618,  667,  668. 

privileges  of  members  in,  560-663. 

See  LiBERTT  OF  Speech  ahu  or  the  Fbess. 
DEBT, 

public,  declared  inviolable,  13. 

Confederate,  not  to  be  assumed  or  pud,  13. 

imprisonment  for,  may  be  abolished  as  to  preexisting  obtigataont, 
350. 

imprisonment  for,  now  generally  abolished,  417. 
DEBTOB, 

control  of  creditor  over,  117. 
DEBTS  BY  THE  STATE, 

prohibition  of,  whether  it  precludes  indebtedoes*  by  monlcipalitio,  272. 
DECENTR  ALIZ  ATIO  N, 

the  peculiar  feature  in  Americau  government,  226. 
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DECISIONS, 

judicial,  binding  fore*  of,  58-68. 

S«e  Judicial  Pbocui>ix«. 
DECLARATION  OF  BIGHTS, 

vaB  a  decloratorj  statute,  81,  314. 

See  Bill  or  Riohtb. 
DECLARATORY  STATUTES, 

in  English  coDBtiCution&I  Uw,  2d-33. 

are  not  encroaclimenta  upon  judicial  poffer,  111-114. 

jadgments  not  to  be  reversed  by  means  of,  112-lli. 

purpose  and  proper  force  of,  111-114. 
DEDICATION. 

of  lands  lo  public  nae,  700. 


invalid,  maj  be  confirmed  b;  legislature,  466-468. 

but  not  to  prejudice  of  bonajide  purchasers,  466,  473. 
DEFENCES, 

not  based  upon  equity,  ma;  be  taken  awa;  by  legislature,  4S5-468, 
480. 

mider  statute  of  limitations  are  vested  rigbta,  449. 
DEFINITIONS, 

of  a  State,  1. 

of  a  nation,  1. 

of  a  people,  soTBreigntf,  andsorereign  State,  1. 

of  a  coDBtitution,  2,  3. 

of  an  nuconstitutional  law,  4. 

of  construction  and  interpretation,  49,  50. 

of  self -executing  provisions,  100. 

of  legislative  power,  109. 

of  judicial  power,  110. 

of  declaratory  statntea.  111. 

of  due  process  of  law,  432, 

of  law  of  the  land,  432. 

of  personal  liberty,  413. 

of  civil  liberty,  486,  n. 

of  natural  liberty,  486,  n. 

of  liberty  of  the  press,  619. 

of  liberty  of  speecb,  519. 

of  religions  liberty,  676-681. 

of  taxation,  593. 

of  the  eminent  domain,  648. 

of  police  power,  706. 

of  domicile,  754. 

of  incompatibility  in  offices,  748, 0- 

of  ofBcar  dejure,  750. 

of  officer  rfe/acio,  750. 

of  ballot,  760. 
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DELAWARE, 

revenue  bills  most  originate  id  )nvsT  house,  1&8,  n. 

right  of  jury  to  determiae  the  law  in  cssee  of  libel,  806,  n. 

protection  of  peraon  and  property  by  law  of  the  land,  431,  n. 

liberty  of  speech  nnd  of  the  preu  in,  618,  d. 

privilege  of  l^sUtora  in  debate,  650,  n. 

exclusion  of  religious  teachers  from  office,  570,  n. 

religious  tests  forbidden,  570,  n. 
DELEGATION  OP  POWER, 

of  jitdiciol  power,  not  admissible,  116. 

by  the  legislature  not  admissible,  189-148. 

except  as  to  powers  of  local  government,  141. 

by  municipal  corporations  invalid,  249. 

by  officers  in  inflicting  punishment,  404,  n. 
DEPARTMENTS  OF  THE  GOVERNMENT, 

division  of  powers  between,  42-47, 105-111. 

equality  of,  52,  d.,  64,  n.,  68,  n. 
DESCENT,   LAW  OF,  440-442. 
DESECRATION  OF  THE  SABBATH, 

constitutiooal  ri^t  to  punish,  589,  726,743,  n. 
DESTRUCTION  OF  PROPERTY, 

to  prevent  calamities,  260,  n.,  651,  n.,  740. 
DIRECTORY  STATUTES, 

what  are,  and  what  are  mandatoiy,  86-98. 

doctrine  of,  not  admissible  as  to  constitutional  prorisionB,  98-08. 
DISABILITIES, 

personal,  do  not  follow  into  another  jurisdiction,  24. 
DISCRETIONARY  POWERS, 

what  are,  51. 

department  to  which  they  are  confided  decides  finally  upon,  61, 136-137. 
DISCRIMINATIONS, 

cannot  be  made  in  taxation  between  ciUzensof  different  States,  491, 602. 

in  legislation  between  different  classes,  481-402. 

in  the  privileges  and  immunities  of  citizens,  12,  21 ,  483--402,  731. 

not  to  be  made  on  account  of  religious  belief,  680-592. 
DISCUSSION, 

right  of,  427. 

See  Liberty  of  Spkbcb  and  of  thb  Press. 
DISFRANCHISEMENT. 

of  votere,  may  render  a  statute  void,  775. 

what  classes  excluded  from  suffrage,  38,  87,  752,  763. 
DISTRICTS, 

for  schools,  powers  of,  255-2.^7.  n.,  2(17. 

exercise  by,  of  power  of  eminent  domain,  667. 

for  taxation,  necessity  for,  814-618. 
not  to  tax  property  outside,  620. 
taxation  to  1m  uniform  within.  622. 
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DIVISION  OF  POWERS, 

between  Borerei^  Slates,  2. 

between  the  States  and  the  Union,  2. 

among  departments  of  State  goremmeDt,  42-46, 106-111. 

DIVISION  OF  TOWNSHIPS.  8ic., 

question  of,  may  be  submitted  to  people,  141. 
disposition  of  property  and  debts  on,  233,  n. 
DIVORCE, 

question  of,  is  properly  judicial,  115,  a.,  131. 

power  of  the  legislature  over,  lSl-135. 

gensral  doctrine  of  the  couits  on  the  subject,  132. 

conflicting  decisions,  182-131. 

le^slative  divorce  cannot  go  beyond  diasolntion  of  the  status,  1 

constitntional  provisions  requiring  judicial  action,  181,  a. 

laws  for,  do  not  violate  coutrticts,  3411. 

and  may  be  applied  to  pre-existing  causes,  334,  n. 

what  gives  jurisdiction  in  cases  of,  49fl. 

actual  residence  of  oue  party  in  the  Stnte  sufficient,  490. 

conflict  of  decisions  on  this  subject,  490-498,  n. 

not  sufficient  if  residence  merely  colorable,  497.  n. 
necessity  for  service  of  process,  499. 

cannot  be  served  out  of  State,  500. 

substituted  service  by  publication,  490. 

restricted  effect  of  such  notice,  500. 

order  as  to  custody  of  children,  501. 
alimony  not  to  be  awarded  if  defendant  oot  served,  501. 
DOGS, 

police  regulation  of,  741. 
DOMAIN, 

ordinary,  of  the  State,  distinguished  from  eminent  domain,  61 
DOMICILE, 

gives  jurisdiction  in  divorce  cases,  iOS. 

but  must  l>e  bona_fide,  497,  n, 
of  wife  may  be  different  from  that  of  husband,  497,  n. 
of  one  party,  may  give  jurisdiction  in  divorce  cases,  496. 
of  voters,  meaning  of,  751. 

DOUBLE  PUNISHMENT, 

for  same  act  under  State  and  municipal  law,  242. 

for  counterfeiting  money,  26. 
DOUBLE  TAXATION. 

sometimes  unavoidable,  086. 
DOUBTFUL  QUESTIONS, 

of  constitutiona]  law,  duty  in  case  of,  88,  318-223. 
DOWER, 

legislative  control  of  estates  in,  440-444. 
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DRAINS, 

ftppropriating  proper^  for  pnrpows  of,  861,  n.  650. 

special  assesBmeDts  for,  617,  632,  OAS. 

ordered  nnder  police  poirer,  740. 
DRUNKENNESS, 

does  not  eicoBe  crime,  589,  n. 

is  a  temporary  insanity,  753,  n. 
DUE  PROCESS  OF  LAW, 

meaning  of  the  term,  432  «  teq. 

See  Law  of  thb  Imutd. 
DUPLICATE  PUNISHMENTS, 

by  States  and  United  States,  26. 

by  States  and  municipal  corporations,  242. 
DUTIES   AND  IMPOSTS, 

to  be  uniform  throughout  the  United  States,  11. 

what  the  States  may  lay,  20. 
DWELLING-HOUSE, 

is  the  owner's  castle,  30,  365. 

homicide  in  defence  of,  374. 

quartering  soldiers  in,  prohibited,  875. 
DYING  DECLARATIONS, 

admissible  in  evidence  on  trials  for  homicide,  899. 

incoDClusiTe  character  of  the  evidence,  3%. 


EASEMENTS, 

acquirement  hj  the  public  under  right  of  eminent  domain,  61S. 

private,  cannot  be  acquired  under  this  right,  Q57. 
See  Emiment  Domaiit. 
ECCLESIASTICAL  COEPORATIONS, 

powers  and  control  of,  576-579,  a. 
ELECTIONS, 

provisions  in  federal  constitution  respecting,  13,  14. 

on  adoption  of  State  constitutions,  37-89. 

people  exercise  the  sovereignty  by  means  of,  748. 

who  to  participate  in,  7o2. 

constitutional  qualifications  cannot  be  added  to  by  legislatore,  79,  n. 

exclusion  of  married  women,  aliens,  minors,  idiots,  Ac.,  752. 

conditions  necessary  to  participation,  758,  756-759. 

presence  of  voter  at  place  of  domicile,  754. 

what  constitutes  residence,  755. 

registration  may  be  made  a  condition,  756. 

preliminary  action  by  the  authorities,  notice,  ice.,  76B, 

mode  of  exercising  the  right,  760- 

the  elector's  privilege  of  secrecy,  760-764. 

ft  printed  ballot  is  "  written,"  761,  n. 
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ELECTIONS  —  eonttnved. 

ballot  most  be  oomplete  Id  itself,  763. 
technical  accuracj  not  essential,  705-769. 
eiplonatious  by  voter  inadmissible,  764. 
miiBt  not  contain  too  many  ntunes,  764. 
name  ahouJd  be  given  in  full,  765. 
Bofficient  if  idan  »onan*,  765. 
what  abbreviations  sufficient,  765-768. 
erroneous  additions  Dot  to  affect,  767  n. 
extrinsic  evidence  to  explain  imperfections,  768. 
ballot  must  contain  name  of  office,  769. 

bat  Deed  not  be  strictly  accurate,  769. 
different  boxes  for  difFerant  ballots,  770. 
elector  need  not  vote  for  every  office,  770. 
plurality  of  votes  cast  to  elect,  770,  771,  779. 
effect  if  highest  candii]at«  is  ineligible,  781. 
freedom  of  elections,  771. 

bribery  or  treating  of  voters,  771. 
militia  not  to  be  called  out  on  election  day,  778. 
courts  not  to  be  open  on  election  day,  772. 
bets  upon  election  are  illegal,  772. 
contracts  to  influence  election  are  void,  772,  773. 
elector  not  to  be  deprived  of  his  vote,  774. 

statutes  vthich  would  disfranchise  voters,  774,  775. 
failure  to  bold  election  in  one  precinct,  775, 
liability  of  inspectors  for  refusing  to  receive  vote,  776. 
elector's  oal^,  when  conclusive  on  inspector,  776. 
conduct  of  the  election,  776. 
effect  of  irregularities  upon,  776-779. 
•  what  constitutes  a  sufficient  election,  779. 

not  necessary  that  a  majority  participate,  778. 
admission  of  illegal  votes  not  to  defeat,  780. 

unless  done  fraudulently,  780. 
effect  of  casnal  affray,  761. 
canvass  and  return,  782, 

canvassers  are  ministerial  officers,  782. 
canvassers  not  to  question  returns  made  to  them,  783. 
whether  they  can  be  compelled  by  mandamut  to  perform  duty,  784. 
contesting  elections  in  the  courts,  785. 

canvasser's  certificate  as  evidence,  786,  787. 
conrta  may  go  behind  certificate,  786,  787,  788. 
what  surrounding  circumstances  may  be  given  in  evidence,  789-891. 
whetier  qualification  of  voters  may  be  inquired  into,  790. 
to  legislative  body,  house  to  decide  upon,  159. 
EMASCIPATION, 

of  slaves  in  Great  Britain  and  America,  12,  360-865. 
of  children  by  parents,  415. 
EMERGENCT, 

(leclaratioii  of,  169. 
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KMINENT  DOMAIN, 

distinguished  from  ordinary  domain  of  StatM,  6(7,  U& 

defioition  of,  (tia. 

right  of,  rests  upon  necessity,  648. 

cannot  be  bargaiued  away,  34L,  619. 

general  right  is  in  the  States,  630. 

for  what  purposua  nation  may  exercise  right,  650. 

all  property  subject  to  right,  Q51. 

exception  of  money  and  rights  in  action,  651. 
legialattTe  authority  requisite  to,  653. 
legislature  may  determine  upon  the  necessity,  653. 
conditions  precedent  must  be  oomplied  with,  651. 
statutes  for  exercise  of,  not  to  be  extended  by  intendment,  654^57. 
the  purpose  must  be  public,  657. 
private  roads  cannot  be  lud  out  under,  657. 
what  constitutes  public  purpose,  05Q-Q66. 
whetlier  erection  of  mill-dams  is,  SQ2. 
property  need  not  be  taken  to  the  State,  666. 

iiidivi<liiHJa  or  corporations  may  be  public  agents  tor  the  purpose,  667. 
the  taking  to  be  limited  to  the  necessity,  670. 
Statute  for  taking  more  than  is  needed  is  ineffectual,  unless  owner  assents, 

670,  671. 
what  coustitutes  a  taking  of  property,  671. 

incidental  injuries  do  not,  672, 

any  deprivation  of  use  of  property  does,  676. 

water  front  and  right  Co  wharfage  is  property,  676. 

right  to  pasturage  in  atreeta  is  property,  676. 
taking  of  common  highway  for  higher  grade  of  way,  676. 

if  taken  for  turnpike,  &c.,  owner  not  entitled  to  compensation,  677. 

difference  when  taken  for  a  railway,  678-688. 

owner  entitled  to  compensation  in  such  oase,  678-888. 

whether  he  is  entitled  in  case  of  street  railway,  678-688. 

decisionn-  where  the  fee  of  the  streeta  is  in  the  public,  681. 

distinction  between  a  street  railway  and  a  thoroughfare,  888. 
right  to  compensation  when  course  of  a  stream  is  diverted,  680. 
whether  the  fee  in  the  land  can  be  taken,  8B1-698. 
compeniutian  must  be  made  for  property,  6B3. 

mniit  be  pecuniary,  893. 

preliminary  Rurveys  may  be  made  without,  694. 

need  not  be  first  made  when  property  taken  by  State,  4c.,  6fl4. 

BufBcient  if  party  is  given  a  remedy  by  means  of  which  he  may  ob- 
tain it,  694. 

time  for  resorting  to  remedy  may  be  limited,  688. 

waiver  of  right  to  compensation,  606. 

when  property  taken  by  indiviiiiial  or  private  corporadon,  compen- 
sation must  be  first  made.  696. 

tribunal  for  assessment  of ,  897. 

time  when  right  to  pnyraent  is  complete,  898. 
principle  on  which  compensation  to  be  assessed,  609. 
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allowaoce  of  incidenUl  iDJniiea  and  benefits,  700. 

not  those  suffered  or  received  in  common  with  public  at  l&r^, 

708. 
if  benefito  equal  dam^^  owner  entitled  to  notfaing,  704. 

assessment  of  damages  covers  all  consequential  injuries,  706. 

for  injuries  arising  from  negltgenoe,  &o.,  party  may  have  action,  706. 
EMPLOYMENTS, 

control  of  the  State  in  respeot  to,  7i&~7iB. 
ENABLING  ACT, 

to  entitle  Territory  to  form  State  constitution,  88,  8f)> 
ENGLAND.     See  Gruat  Britain. 
ENUMERATED  POWERS, 

United  States,  a  government  of,  10. 
EQUALITY, 

of  protection  guaranteed  by  the  fourteenth  amendment,  18. 

of  the  several  depart>ments  of  the  government,  67,  n. 

of  rights  and  privileges,  the  aim  of  the  law,  488. 

graote  of  special  privil^{;es  construed  strictly,  487. 

religions,  577. 

See  Rbuoious  Libbrtt. 
EQUITABLE  TITLES, 

may  be  changed  by  legislature  into  legal,  465-467. 
ERRONEOUS  JUDGMENTS, 

may  tw  overruled,  65. 

when  they  should  not  be,  65. 
ERRORS, 

waiver  of,  in  legal  proceedings,  606. 

judgments,  &o.,  not  void  by  reason  of,  SOS- 
caring  by  retrospective  legislation,  455-473. 

in  conduct  of  elections,  effect  of,  776-77G. 
ESSENTIAL  POWERS  OF  GOVERNMENT. 

taxation,  eminent  domain,  Sic.,  cannot  be  bartered  away,  889-844. 
ESTABLISHMENTS, 

religions,  are  forbidden  by  State  constitutions,  580. 
ESTATES  OP  DECEASED  PERSONS, 

special  legislative  authority  to  sell  lands  for  payment  of  debts  is  consti* 
tntional,  117-129. 

such  acts  forbidden  by  some  constitutions,  118. 

legislature  cannot  adjudicate  upon  debts,  124^-128. 
ESTATES  IN  LAND, 

subject  to  change  by  the  l^slatnre  before  they  become  vested,  440. 

but  not  afterwards,  118,  u. 
ESTOPPEL, 

by  judgment  only  applies  to  parties  and  priries,  68,  80. 
does  not  depend  on  reasons  given  by  the  court,  81. 
does  not  apply  in  controversy  about  new  subject-matter,  SI. 
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of  tbe  State  bj  ila  legislation,  87,  n.,  811,  812,  n. 

of  individiuk  by  l^ialation,  116. 
EVASION, 

of  conetitutioDal  pravjsunu,  107,  n. 
EVIDENCE, 

by  racitala  in  statutes,  116. 

collecting  by  legislature,  162. 

complete  control  of  legislature  over  mles  of,  851,  462. 

ooncluaive  rulea  of,  not  generally  admisaible,  454. 

confessions  of  accused  parties  as,  382-303. 

dying  declarations,  when  are,  889. 

searoh-waiTaDta  to  obtain,  not  conatitutional,  871,  372,  n, 

correspondence  not  to  be  violated  to  obtun,  372,  n. 

accused  party  not  compelled  to  give,  agtunat  tumself,  881. 

by  accused  parties  in  their  own  favor,  386. 

against  accused  parties,  to  be  given  publicly,  and  in  their  prasenoe, 
888. 

eommoDications  by  client  to  counsel  not  to  be  disclosed,  408. 

in  State  courts,  State  laws  control,  508,  n. 

to  explain  imperfections  in  ballots,  765-768,  789. 
EVIL  TO  BE  REMEDIED, 

weight  of,  in  construing  constitutions,  78,  101,  d. 

what  in  view  in  requiring  title  of  act  to  state  the  object,  171. 
EXAMINATIONS, 

of  actnised  parties,  when  to  be  evidence  against  them,  881,  382. 
EXCESSIVE  PUNISHMENTS, 

constitutional  prohibition  of,  402. 
EXCESSIVE  TAXATION, 

renders  tax  proceedings  and  sales  void,  644. 
EXCISE  TAXES, 

Congress  may  lay,  11. 
EXCLUSIVE  PRIVILEGES, 

grant  of,  344. 

not  to  be  taken  by  implication,  488. 

strict  construction  of.  339-344. 

are  subject  to  right  of  eminent  domain,  341. 
EXECUTION, 

exemptions  from,  may  be  increased  without  violating  pre-existing  oon* 
tracts.  349,  360. 

and  may  be  recalled,  478. 

imprisonment  upon,  may  be  abolished,  850. 
EXECUTIVE, 

construction  of  constitution  by,  61-64. 

weight  of  practical  construction  by,  81. 

power  of,  to  pardon  and  reprieve,  138. 

approval  or  veto  of  laws  by,  186-188. 
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EXECUTIVE  POWER, 

what  is,  109. 

not  to  be  exercised  by  le^laton,  105,  186-180. 

of  as.%  UDited  States,  IS. 
EXECUTOES  AND  ADMINISTRATORS, 

speoiaJ  statute,  aathoriziDg  sales  by,  117-126. 

propriety  of  judicial  action  in  these  cases,  117. 

legislatare  cannot  adjudicate  upon  debts,  125. 
EXEMPLARY  DAMAGES, 

sg^nst  publislier  of  newspaper,  5dl~&66. 
EXEMPTIONS, 

prorisioQB  for,  when  self-ezecuting,  100. 

wuver  of  right  to,  217. 

from  taxation,  when  not  repealable,  140,  840,  474. 
power  of  the  legislature  to  make,  637. 

from  public  duties,  &c.,  may  be  recalled,  277,  473. 

of  property,  from  right  of  eminent  domiun,  S41. 

of  property,  from  police  power  of  the  State,  842. 

from  execution,  may  be  increased  witboat  riolating  contracto,  840, 1 

of  debtor  from  imprisonment,  850,  417, 

privilege  of,  may  be  made  to  depend  upon  residence,  492. 

laws  for,  not  to  be  suspended  for  indlTidoal  cases,  484. 
EZ  PARTE  PROCEEDINGS, 

how  far  binding  on  parties  interested,  606. 

publication  of,  not  priril^ed,  553. 
EXPECTANCY, 

interests  in,  are  not  rested  rights,  440. 
EXPEDIENCY, 

questions  of,  are  legislative,  302-206. 
EXPOSITORY  ACTS.    See  Dkclakatobt  Statotib. 
EX  POST  FACTO  LAWS, 

States  not  to  pass,  21,  821. 

meaning  of  the  term,  321. 

only  applies  to  criminal  laws,  821. 

classification  of,  822. 

laws  in  mitigation  of  punisbraenli  are  not,  828. 
what  is  in  mitigation,  and  what  not^  328-881. 

modes  of  procedure  in  criminal  cases  may  be  changed,  829. 

punishment  of  second  offences,  830. 
EXPRESSION  OF  POPULAR  WILL, 

most  be  under  forms  of  law,  747. 

See  Elxctions. 
EXPULSION, 

of  l^slative  members  for  misconduct,  160. 
EXTRADITION, 

of  criminals  as  between  the  States,  22, 
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EXTBADinON- 

of  penons  accoBed  of  libel,  392,  Si 
between  sorareignties,  23. 
trektiea  for,  may  be  ratroaclive,  3^ 


FACT  AND  LAW, 

province  of  juige  and  jaij  respectively,  892-S&8. 
io  libel  cases,  5«9. 
FAST  DAYS, 

appointment  of,  does  not  violate  religions  liberty,  68S. 
FEDERAL  COUBTS.     See  Courts  qv  the  Uihted  Stateb. 
FEDERALIST, 

on  tlie  power  to  supersede  the  Articles  of  Confederation,  9,  n 

reasons  of,  for  dispensing  with  national  bill  of  rights,  313. 

reference  in,  to  laws  violating  obligation  of  contracts,  331. 
FEE, 

whether  the  public  may  a^iropriote,  in  taHog  lands,  601. 
FEMALES, 

acoiuatiou  of  want  of  chastity  not  actitmable  per  u,  622. 
statntes  on  the  subject,  523. 

excluded  from  suffrage,  752. 

See  Mabried  Wouem. 
FERRY  FRANCHISES, 

gnuit«d  to  municipal  corporatious,  may  be  resumed,  330. 

strict  construction  of,  4SS-491. 

grante  of,  by  the  State  across  navigable  waters,  732. 

police  r^ulations  respecting,  732. 
FEUDAL  KINGDOM, 

definition  of,  30,  n. 
FIFTEENTH  AMENDMENT, 

provisions  of,  18,  752. 
FINE, 

remisrion  of,  1S7,  n. 
FIRE, 

destruction  of  bnildings  to  prevent  spread  of,  651,  710. 

precautions  against,  by  establishing  fire  limits,  740. 
FISHERY, 

public  rights  of,  in  navigable  waters,  647. 

restrictions  upon,  248. 
FLORIDA, 

judges  of,  to  give  opinions  to  the  governor,  62  n. 

divorces  uot  to  be  granted  by  legislature,  131,  n. 

exercise  of  the  pardoning  power  restrained,  137,  n. 
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FLORIDA  —  eontUtutd. 

protection  to  person  and  propertj  bj  law  of  the  land,  431,  a. 

libert'T  of  speech  and  of  Uie  press  in,  614,  n. 

privilege  of  legialatorB  in  debate,  550. 

religious  liberty  in,  5S0,  n. 

religious  belief  not  to  be  a  test  of  eompeteucj  of  witness,  5S1,  n. 

private  propei'ty  not  to  be  taken  nithout  eompensation,  697,  a. 
FOREIGN  CONTRACTS, 

enforoemeDt  of,  153. 
FOREIGN  CORPORATIONS, 

powers  of,  153. 
FOREIGNERS.     See  Aliens. 
FORFEITURES, 

nuder  tnimieipal  by-laws,  249,  n. 

must  be  judicially  declared,  319,  320,  447. 
FORMS, 

prescribed  by  constitiition  are  essential,  93-98,  211. 
FOURTEENTH  AMENDMENT, 

protectious  of,  13-15,  358,  4S0,  734. 
FOURTH  OF  JULY, 

celebration  of,  at  public  expense,  261. 
FOX'S  LIIIEL  ACT, 

provisions  of,  671. 
FRANCHISES, 

of  incorporation,  when  they  constitute  contracts,  337. 

granted  to  municipal  bodies  may  be  resumed,  230.  336. 

repeal  of,  where  right  to  repeal  is  reserved,  474,  714. 

strict  construction  of,  334,188,  4Stt. 

police  regulations  respecting,  711-718. 

may  be  appropriated  under  right  of  eminent  domsia,  651. 
FRAUD, 

as  aifecting  decrees  of  divorce,  496. 
FBEEDMEN, 

made  citizens,  12,  859,  734. 
FREEDOM, 

maxims  of,  in  the  oommon  law,  29,  80. 

gradually  acquired  by  servile  classes  in  Great  BritMn,  360-866. 
See  Pkbbonal  Libebtt. 
FREEDOM  OP  ELECTIONS, 

provisions  to  secure,  771. 

bribery  and  treating  of  electors,  771. 

militia  not  to  be  called  ont  on  election  day,  7^. 

courts  not  to  be  c^n  on  election  day,  772, 

betting  on  elections  illeKal,  772. 

contracts  to  influence  elections  void,  772. 
FREEDOM  OF  THE  PRESS, 

Hamilton's  reasons  why  protection  of,  by  bill  of  rights,  not  important, 
818. 
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FREEDOM  OF  THE  TRESS— eontinued. 
oppoeing  kmods  bj  Jefferson,  316,  n. 

See  LiBBRTT  or  Spbech  add  or  thi  Psbu. 
FREEDOM  OF  SPEECH, 
definition  of,  619. 

See  LiBERTT  or  Speech  and  or  thb  Fbebb. 
FUGITIVES  FROM  JUSTICE, 

to  be  delivered  up  fa;  the  States,  21-28. 
Burrender  of,  under  treaties,  22,  n. 


FUNDAMENTAL  RIGHTS, 

bills  of,  in  State  coustitutions,  46. 

in  the  QatioD&l  Constitotion,  813-316. 

in  England,  2S,  314. 
are  before  constitutions,  47. 
statutes  in  violation  of,  1S7-208. 
nnder  fourteenth  amendment,  IS,  868,  490,  784. 


GAMING  IMPLEMENTS, 

keeping  of,  for  unlawful  ganiM,  ma;  be  prohibited,  748. 
GENERAL  INTENT, 

when  to  control  particular  Intent,  71,  n. 
GENERAL  LAWS, 

exceptions  from,  in  some  cases,  116-128. 

required  instead  of  special,  fay  some  constitutioiu,  168-166. 

in  cases  of  divorce,  181,  n. 

control  municipal  regulations,  241. 

due  process  of  law  does  not  always  require,  117,  484-437,  481-4D2. 

anbmission  of,  to  vote  of  people  iuvalid,  18&-146. 

anspeDsion  of,  481. 

changes  in,  give  citizens  no  claim  to  remaneration,  846,  489. 

respecting  remedies,  power  to  change.  324-830,  349-857,  448-466. 
GENERAL  WARRANTS, 

illegality  of,  866-360. 
GEORGIA, 

divorce  cases  to  be  adjudged  by  the  coniia,  131,  n. 

revenue  bills  to  originate  in  lower  house,  158,  n. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  80ft,  n. 

protection  to  person  and  property  by  law  of  the  land,  431,  n. 

liberty  of  speech  and  of  the  press  in,  516,  n. 

privilege  of  legislators  in  debate,  560,  n. 

religious  tests  for  office  forbidden  in,  67S,  n. 

private  proper^  not  to  be  taken  without  compensation,  607,  n. 
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GOOD  MOTTVES  AND  JUSTIFIABLE  ENDS, 

defence  of,  in  lib«]  caaee,  67S. 

burdeu  of  proof  on  defendant  to  show,  571. 
GOVERNMENT, 

oonstitntional,  vhat  is,  3. 

republican,  to  be  gatu-ant«ed  to  the  States,  24. 

of  tbe  United  States,  origin  of,  9-8. 

not  liable  for  acta  of  agents,  15,  n. 
GOVERNOR, 

tnandamut  to,  13S,  n. 

approTal  or  veto  of  laws  b;,  181. 

meesagea  to  l^slature,  187. 

power  to  prorogue  or  adjonm  legislatars,  158. 

pover  to  convene  legislature,  187. 

l^slative  encroacliinent  on  powers  of,  183-188. 

power  to  pardon,  137.  138. 

to  appoint  officers  and  remove  them,  13S. 

to  reprieve,  137. 
GRADE  OF  RAILROADS, 

I^islature  ma;  establish  for  crossings,  716. 
GRADE  OF  STREETS, 

change  of,  gives  parties  no  right  to  compensation,  S 

special  aasessmenbi  for  grading,  617,  627-631. 
GRAND  JURY, 

criminal  accusations  bj,  376. 

presentments  by,  are  privileged,  545. 
GRANTS, 

are  contracts,  and  inviolable,  382. 

bj  States,  cannot  be  resumed,  882-334. 

of  franettises,  strict  construction  of,  334,  488-400. 
when  ttey  eonstitute  contracts,  334-345. 
to  municipal  Ixidies,  may  be  recalled,  834. 
GREAT  BRITAIN, 

how  it  became  a  eonatitutlonal  government,  8,  n.,  ( 

power  of  Parliament  to  change  constitution,  4. 

meaning  of  unconstitutional  law  in,  3. 

control  over  American  colonies,  6,  31-34. 

statutes  of,  how  far  in  force  in  America,  82. 

biU  of  rights  of ,  31,  314. 

kt^ea*  eorpui  act  of,  31,  420. 

local  self-government  in,  227. 

declaration  of  rights  of,  316. 

bills  of  attainder  in,  3IS-318. 

money  bills  to  originate  in  the  Commons,  158. 

emancipation  of  slaves  in,  360-364. 

prosecutions  for  libel  in,  528,  567,  n.,  669. 
See  Parliauent. 
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GUARANTIES.  See  Fdmdxhextal  Rights;  Jcrt  Tuai,;  Law  op  t 

Land;  Libebtt. 
GUARDIANS, 

special  statute  authorizing  sales  by,  117. 

propriety  of  judicial  action  in  such  cases,  117. 

coDtrol  of  ward  by,  416. 

appoiDtment  of,  in  divorce  suite,  501. 

authority  of,  is  local,  504. 
GUNPOWDER. 

police  regulations  oonoerning,  741. 


HABEAS  CORPUS, 

writ  of,  a  principal  protection  to  personal  liber^,  413, 120. 

person^  liberty,  meaning  of,  41d. 

reatrainta  upon,  to  preveut  or  punish  crime,  8a.,  414. 
grawiug  out  of  relation  of  husbaud  and  wife,  415. 
of  parent  and  child,  415. 
of  guardian  and  ward,  416. 
of  master  and  apprentice,  416. 
of  master  and  servant,  416. 
of  teacher  and  scholar,  417. 
of  principal  and  bail,  417. 
of  creditor  and  debtor,  417. 
insecurity  of,  formerly,  in  Ei^tacd,  418. 
habeat  corpus  act,  and  its  purpose,  SI,  4^. 
general  provisions  of,  420. 
adoption  of,  in  America,  421. 
writ  of,  when  to  be  issued  by  national  courts,  421-424. 
generally  to  issue  from  State  courts,  424. 
return  to,  where  piisoner  held  under  national  authori^,  422,  n. 
cases  for,  determined  by  common  law,  425. 
not  to  be  made  a  writ  of  error,  425. 
what  to  be  inquired  into  under,  4'26. 
to  obtain  custody  of  children,  426. 
HACEMEN, 

regulation  of  charges  of,  T34r-738. 
HARBOR  REGULATIONS, 

establishment  of,  by  the  States,  724-726. 
wharf  lines  may  be  prescribed,  740. 
HARDSHIP, 

of  particular  cases  not  to  control  the  law,  86,  87,  n. 
unjust  provisions  not  neoeesarily  unconstitutional,  87,  88,  6S6. 
HEALTH, 

police  regulations  for  protection  of,  722,  741. 
draining  swamps,  Sto.,  in  referonoe  to^  633,  740. 
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HEARING, 

right  to,  in  judicial  proceediagB,  4S0,  407-606. 

ID  cases  of  ^fovpria^n  of  ianda,  607. 

in  taz  proceedings,  616,  u. 
HEIRSHIP, 

right  to  modify,  440. 
HIGH  SEAS, 

not  eabject  to  exclosiTe  ^ipropriation,  2. 

States  no  authority  npon,  151. 
HIGHWAYS, 

establishment  of,  under  right  of  eminent  domtun,  648. 

compensation  in  such  case,  693. 

appropriation  of,  to  purposes  of   turnpike,  railroad,  &c.,  whether  it 
entitlss  owner  to  compensation,  678-691. 
See  Eminent  Domain. 

r^ulatjons  of,  by  States  nndar  police  power,  737,  733. 
HOMESTEADS, 

provisions  for,  irhen  self-ezecnting,  100. 

exefflplJon  or,  from  execution,  350. 
HUSBAND  AND  WIFE, 

power  of  legislature  to  divorce,  130. 

jurisdiction  in  divorce  cases,  495-502. 
See  DtvoECE. 

control  of  husband  over  wife,  415. 

obligation  of  husband  to  support  wife,  415,  n. 

right,  as  between,  to  custody  of  children,  426. 

poperty  ri^ts,  how  far  subject  to  legislative  control,  446. 

validating  iuvalid  marriage  by  legislation,  460. 


I. 
IDEM  SONANS, 

ballots  snfficient  in  cases  of,  766. 
IDIOTS, 

exclusion  of,  from  sufFrage,  752. 

special  legislative  authority  for  sale  of  lands  of,  117-136,  481. 
ILLEGAL  CONTRACTS, 

have  DO  obligation,  847. 

legalization  of,  357,  463-466. 

for  lobby  legislative  services,  165. 

designed  to  aSect  elections,  772. 
ILLINOIS, 

special  statutes  licensing  sale  of  lands  forbidden,  118,  n. 

divorces  not  to  be  granted  by  the  legislature,  181,  n. 

title  of  acts  to  embrace  the  subject,  171,  n. 

special  legislative  sessions,  186,  n. 


time  when  acts  take  efieet,  1 
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ILLINOIS - 

provision  in  relation  to  Special  lawB,  223,  n. 

municipalities  restraiaed  from  aiding  pablie  impiOTementB,  269,  n. 

Testriction  upon  power  to  contract  debts,  278. 

protection  to  person  and  property  bj  law  of  the  land,  4S1,  n. 

liberty  of  speech  and  of  the  preas  in,  014,  a. 

privilege  of  legislators  in  debate,  550,  n. 

religious  liberty  in,  680,  a. 

taking  land  for  rulroad  tracks,  693,  n. 

jnivato  property  not  to  be  taken  without  compensation,  697,  n. 
IMMUNITIES, 

of  citizens  of  the  sereral  States,  21,  491. 

citizens  not  to  be  deprived  of,  13. 
IMPAIRING  CONTRACTS.     See  Oblioation  of  CoHTRACia. 
IMPEACHMENT, 

of  judges  for  declaring  law  nnconstitutional,  191,  n. 
IMPLICATION, 

amendments  bj,  not  favored,  183. 

repeals  by,  183. 

grant  of  powers  by,  in  State  constitutions,  77,  78. 

corporations  established  by,  288. 
IMPLIED  POWERS, 

of  municipal  corporations,  what  are,  233-238. 

granted  by  State  oonstitutions,  77,  78. 
IMPLIED  PROHIBITIONS, 

to  the  States  by  the  national  Constitution,  25. 

upon  legislative  power,  187-208. 
IMPORTS, 

State  taxation  of,  724-726. 
IMPOSTS, 

to  be  uniform  throughout  the  Union,  II. 

what  the  States  may  lay,  30. 

taxation  by,  613. 
IMPRESSMENT  OF   SEAMEN, 

not  admissible  in  America,  366. 
IMPRISONMENT, 

for  l^slative  contempt  must  terminate  wlQi  the  session,  160- 

for  debt  may  be  abolished  as  to  existing  contracts,  849. 

unlimited,  cannot  be  inflicted  for  common-law  offence,  403. 

relief  from.     See  Habeas  Corpus. 
IMPROVEMENTS, 

owner  of  land  cannot  be  compelled  to  malte,  480,  660. 

betterment  laws,  480. 

local,  assessment  for  the  making  of,  816-887. 
See  AsBESSMBNTs. 
INCHOATE  RIGHTS, 

power  of  the  legislature  in  r^iard  to,  440. 
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INCIDENTAL  INJURIES, 

b;  change  in  the  law,  give  no  cltum  to  compensation,  476. 
See  Ehinemt  Bohain. 
INCOMPETENT  PERSONS, 

I^slative  authority  for  sale  of  lands  of,  117,  458,  481. 

ezdosion  of,  from  Boffr^e,  752. 
INCONTINENCE, 

Bcciuation  of,  against  female,  not  actionable  per  u,  623. 

Btatutdty  proviaions  respecting,  523. 
INCORPORATIONS, 

notice  of  acts  for,  97,  n.,  164,  n. 

waiver  of  defects  in,  by  Stat«,  98,  n. 

charters  of  private,  are  contracta,  337-339. 

cbaTt«TS  of  municipal  are  not,  230-332,  338. 

control  of,  by  police  regulations,  711,  718. 

S«e  Cbarterb;  Mdnicipal  Corporattoits. 
INDEBTEDNESS  BY  STATE, 

prohibition  of,  whether  it  precludes  debts  by  towns,  coouties,  Sx. 
273-275,  n. 
INDECENT  PUBLICATIONS, 

sale  of,  may  be  prohibited,  743. 

parties  not  free  to  make,  522. 
INDEMNIFIC  ATION , 

of  officers  of  municipal  corporation  where  liahili^  Is  incmred  in  supposed 
discharge  of  duty,  258. 

power  of  legislature  to  compel,  259- 

not  to  be  made  in  case  of  refusal  to  perform  duty,  259. 
INDEMNITY, 

for  property  taken  for  public  use.     See  Emtnest  Domain. 

for  conseqnential  injuries  occaaioned  by  exercise  of  legal  rights,  476. 
INDEPENDENCE, 

declaration  of,  by  Continental  Congress,  8. 

new  notional  government  established  by,  7. 

celebration  of,  at  public  expense,  201. 

of  the  traverse  jury,  393. 

of  the  bar,  409-412. 
INDIANA, 

special  statutes  licensing  sale  of  lands  forbidden,  118,  n. 

divorcee  not  to  be  granted  by  the  legislature,  131,  n. 

exercise  of  the  pardoning  power  restrained,  137,  n. 

prohibition  of  special  laws  when  general  can  be  made  applicable,  154,  n. 

revenue  bills  must  originate  in  lower  house,  158,  n. 

privilege  of  legislators  from  arrest,  161,  n. 

title  of  acts  to  embrace  the  subject,  171,  n. 

no  act  to  be  amended  by  mere  reference  to  its  title,  181,  n. 

approval  of  laws  by  governor  of,  186,  n. 
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time  when  acts  take  effect,  189. 

liberty  of  speech  and  of  the  preis  in,  614,  s. 

priviiege  of  legialators  in  debate,  650,  q. 

religious  teats  for  olfice  forbidden  in,  639,  n. 

religious -belief  not  to  be  test  of  incompetencj  of  vitneas,  692,  n. 

private  property  not  to  be  taken  without  compensation,  697,  n. 
INDICTMENT, 

criminal  accusations  to  be  by,  376. 

trial  on  defective,  330,  n.,  401.  404. 

mast  apprise  accused  of  the  charge  sgiunst  him,  330,  a.  878,  n. 
See  CiUHES. 
INDIVIDUAL  RIGHTS, 

prorisious  for  protection  of,  in  State  constitations,  46,  46. 
in  national  Constitation,  313-316. 

do  not  owe  their  origin  to  constitutions,  47. 

English  statutes  declarator;  of,  31,  813. 

See  Personal  Liberty. 
INELIGIBILITT, 

of  highest  candidate,  how  to  affect  election,  780. 
INFANTS, 

excluded  from  suffrage,  38,  752. 

special  statutes  authorizing  sale  of  lands  ot  117,  468, 481. 

custody  of,  bj  parents,  416,  426. 

emancipatjon  of,  415. 

control  of,  by  masters,  gnardians,  and  teachers,  416,  417. 
INFERIOR  COURTS, 

duty  of,  to  puss  upon  constitutional  qnestions,  19.'),  n. 

distinguished  from  courts  of  geoeral  jurisdiction,  602,  608. 

disproving  jarisdiction  of,  603. 
INFORMALITIES, 

right   to    take    advantage    of,  may  be   taken    away  by  legislation, 
455-478. 

do  not  defeat  jurisdicUon  of  court,  504-508. 

waiver  of,  in  legal  proceedings,  605. 
INHABITANT, 

meaning  of,  in  election  laws,  754. 
INITIALS, 

to  Christian  name  of  candidate,  whether  sufficient  in  ballot,  766-788. 
INJUSTICE, 

of  constitutional  provisions  cannot  be  remedied  by  the  courts,  86. 

of  statut«8  does  not  render  them  unconstitutional,  197-202. 

in  taxation,  sometimes  inevitable,  638. 
INNOCENCE, 

of  accused  parties,  presumption  of,  378-380. 

only  to  be  overcome  by  confession  in  open  court,  or  veidict,  879. 

conclusive  presumptions  against,  399,  n. 
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INQUISITORIAL  TRIALS, 

not  permitted  where  the  common  law  prevails,  881. 

Bccosed  parties  not  compellable  to  gira  endenoe  agunst  tbemselvee, 
381-390. 
INSANE    PERSONS, 

validating  deeds  of,  165,  n. 
INSANITY, 

defence  of,  in  criminal  cases,  S76,  n. 
INSOLVENT   LAWS, 

right  of  the  States  to  pass.  858. 

congressional  regulations  supersede,  858. 

what  contracts  cannot  be  reached  by,  858. 

creditor  making  himself  a  party  to  proceedings  is  bound,  868. 
INSPECTION  LAWS, 

of  the  Statea,  imposts  or  dnties  under,  21. 

constitutionality  of,  733. 
INSPECTORS  OF  ELECTIONS, 

judicial  appointment  of,  121,  n. 

powers  and  duties  of.     See  Elrctions. 
INSURRECTIONS, 

employment  of  militia  for  suppression  of,  12. 
INTENT, 

to  govern  in  construction  of  constitutions,  68. 

vhoJH  instrument  to  be  examined  in  seeking,  70. 

in  ineffectual  contracts,  may  be  given  effect  to  bj  retrospective  legisla- 
Uon,  457-473. 

question  of,  in  libel  cases,  66&-fi78. 

in  imperfect  ballot,  voter  cannot  testify  to,  764. 

ffhat  evidence  admissible  on  question  of,  768,  790. 
INTEREST, 

in  party,  essential  to  entitle  him  to  question  the  validity  of  a  law,  196. 

in  judge,  precludes  his  acting,  208,  508-511. 

of  money,  illegal  reservation  of,  may  be  legalized,  468. 
INTERNAL  IMPROVEMENTS, 

giving  mimicipal  corporations  power  to  subscribe  to,  is  not  delegaUng 
legislative  power,  142, 

constitutionality  of  municipal  subscriptions  to,  263-369. 

special  legislative  authority  requisite,  269. 

negotiable  securities  issued  without  authority  are  void,  269,  n. 

prohibition  to  the  Stateengagingin,  whether  it  applies  to  municipalities, 
271-274. 

retrospective  legaliiation  of  securities,  455-470. 
INTERNATIONAL  LAW, 

equality  of  States  under,  2. 
INTERNATIONAL  QUESTIONS, 

States  no  jurisdiction  over,  151. 
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INTERPRETATION, 

meaning  of,  40,  n. 

See  CoKBTBCCTiOM  or  State  CoirsTrrcnoira. 
INTIMIDATION, 

of  TOtera,  secrecy  m  a  protection  agaioat,  760,  771. 
securities  against,  771-774. 
INTOXICATING  DRINKS, 

submitting  qneation  of  sale  of,  to  people,  147,  148. 

power  of  States  to  require  licenses  for  sale  of,  718-721. 

power  of  States  to  prohibit  sales  of,  14,  ti.,  71S-721,  748. 

furnishing  to  Toters,  772. 

annulling  licenses  for,  343. 
INTOXICATION. 

not  an  excuse  for  crime,  68S,  n. 

is  temporary  insanity,  753,  n. 
INTRODUCTION  OF  BILLS, 

for  revenue  purposes,  158. 

generally,  166. 
INVASIONS, 

employment  of  militia  to  repel,  12. 
INTENTIONS, 

securing  right  in,  to  inventors,  11. 
INVOLUNTARY  SERVITUDE, 

gradual  abolition  of,  in  England,  860-864. 

as  a  punishment  for  crime,  364. 

See  Personal  Liberty. 
IOWA, 

divorces  not  to  be  granted  by  legislature,  131,  n. 

exercise  of  the  pardoning  power  restrained,  137,  a. 

title  of  acts  to  embrace  the  subject,  171,  n. 

power  of  legislature  when  convened  by  governor,  187,  n. 

time  when  acts  are  to  take  effect,  191. 

restriction  upon  power  to  contract  debts,  273. 

protection  to  person  and  property  by  law  of  the  land,  481,  D. 

liberty  of  speech  and  of  the  press  in,  S14,  u. 

privilege  of  legislators  in  debate,  560,  n. 

religious  tests  for  office  forbidden  in,  579,  n. 

religions  belief  not  to  be  test  of  incompetency  of  witness,  581,  n. 

private  property  not  to  be  taken  without  compensation,  697,  n. 
IRREGULARITIES, 

in  judicial  proceedings,  not  inqnirable  into  on  habeas  eorpat,  425, 126. 

do  not  render  judicial  proceedings  void,  604,  506. 

waiver  of,  505. 

may  be  cured  by  retrospective  legislation,  455-403. 

effect  of,  upon  elections,  776-763. 
IRREPEALABLE  LAWS, 

legislature  cannot  pass,  140,  150,  845. 

Parliament  cannot  bind  its  successors,  148. 
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IRREPEALABLB  LAWS  —  eonlinutd. 

laws  which  constitute  contracts  are  inriotabte,  150. 

whether  easential  poweTs  of  government  can  be  bartend  away,  B89- 

844,619. 
monicipnl  oorporatious  cannot  adopt,  251. 


JEOPARDY, 

part;  not  to  be  twice  put  in,  for  same  caoae,  399-402. 

what  coDStitntes,  400. 

when  jury  may  be  diacharged  without  verdict,  401. 

when  noUt  pnmqtii  is  an  acquittal,  400. 

second  trial  after  verdict  «et  aside,  401. 

acquittal  on  eome  cooota  is  a  bar  pro  tanto  to  new  trial,  402. 

varying  fonn  of  the  chuge,  403. 

duplicato  punishments  under  State  and  mimicipal  laws,  21&. 
JOURNAL  OF  THE  LEGISLATURE, 

is  a  public  record,  163. 

is  evidence  whether  a  law  is  properly  adopted,  168. 

presomption  of  correct  action  where  it  is  silent,  IH. 
JUDGE, 

disqualification  of  interest,  208,  608-511. 

not  to  urge  opinion  upon  the  jury,  895-308. 

to  instruct  the  jury  on  the  law,  806. 
JUDGE-MADE  LAW, 

objectionable  nature  of,  69,  n. 
JUDGMENTS, 

conclusiveness  of  those  of  other  States,  23. 

general  rules  as  to  force  and  effect,  58-68. 

must  apply  the  law  in  force  when  rendered,  471. 

are  void  if  jurisdiction  is  wanting,  478,  493-496,  603,  510. 

insularities  do  not  defeat,  604,  606, 

See  Judicial  Pbockedixob;  Jdrisdictiom. 
JUDICIAL  DECISIONS, 

of  federal  courts  conclusive  on  questions  of  federal  jurisdiction,  16. 

of  State  courts  followed  in  other  cftses,  18. 

general  rules  as  to  force  and  effect  of,  68-68. 
JUDICIAL  POWER, 

of  the  United  States,  15,  27. 

See  CocRTs  OP  thb  United  States. 

not  to  be  exercised  by  State  legislatures,  106, 166,  484,  435,  767. 

what  is.  110-112,425. 

distribution  of,  108,  n. 

declaratory  statutes  not  an  exercise  of,  111-117- 

■ncb  statutes  not  to  be  applied  to  judgments,  114,  116. 

iuatancra  of  exercise  of,  115, 116. 
68 
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JUDICIAL  POWER  — «Hi*(««f. 

ia  apportioned  by  legisUtiirv,  108,  ti> 

leguUtare  may  «xarcise,  Id  deoiding  goatwted  aeatit,  160. 
JUDICIAL  PltOCEEDINGS, 

ooafinuatiou  of  invaUd,  by  la^slatmro,  128,  467,  Ml. 

are  void  if  court  hoB  no  jurigdiction  of  the  case,  493. 

Jariadiction  o£  subject-matter,  what  is,  493. 
oonsent  will  nob  confer,  493> 

if  wonting,  objection  may  be  token  at  any  time,  494. 

Uw  eDconrages  TOluntory  settlements  and  amngemente,  4di> 

arbitrations  distinguished  fron^  494. 

transitory  and  local  actions,  496. 

jurisdiction  in  divorce  cases,  495. 

neceasity  for  service  of  process,  or  snbatitnte  tiierefor,  499. 

proceedings  in  rem  and  in  pertonatn,  498,  499. 

bringing  in  puties  by  pnbKcation,  499. 

no  personal  judgment  in  such  ease,  500,  601. 
decree  for  enstody  of  children,  effect  of,  601. 

contesting  jurisdiction,  602. 

courts  of  general  and  special  jnrisdiation,  C02. 

record  of,  how  far  oonciusive,  608> 

irregularities  do  not  defeat,  426,  429,  504,  604). 
waiver  of,  505. 

judicial  power  cannot  be  delegated,  605. 

right  to  jury  trial  in  civil  caaea,  607. 

judge  not  to  sit  vrhen  interested,  508-511. 

stateroenta  in  course  of,  bow  for  privileged,  545-649. 

publication  of  accounts  of  trials  privileged^  552. 
but  must  be  fair  and  full,  663. 
and  not  ex  parte,  664. 

and  not  contain  indecent  or  blasphemous  matter,  651. 
JUDICIARY, 

to  advise  legislature  in  tome  States,  62. 

construction  of  constitution  by,  53-57. 

equality  of,  with  legislative  department,  67,  n. 

independence  of,  57,  n. 

when  its  decisions  to  be  final,  58-66. 

appointments  by,  121,  n. 
See  ConRTs;  Judicial  Powxb;  Judicial  Pqockehisos;  Jdrissictioh. 
JURISDICTION, 

of  courts,  disproving,  23. 

want  of,  cannot  be  cured  by  legislation,  128,  n. 

of  subject-matter,  what  it  consists  in,  493. 

not  to  be  conferred  by  consent,  493,  590. 

if  wanting,  objection  may  be  token  at  any  time,  498. 

in  divorce  cases,  what  gives,  496. 

necessity  for  service  of  process,  499. 

irregularities  do  not  oCeot,  435,  426,  604,  506. 
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JURISDICTION  —  continued. 

interest  in  judge,  efiect  of,  508-611. 
general  and  apecial,  distiaguished,  602. 

where  it  exists,  proceedings  not  to  be  attacked  collaterally,  606. 
in  tax  proceedings,  620. 
of  federal  oonita,  16,  24,  367,  638. 
in  cases  of  iahat  corpiu,  ^1-424. 
JCET, 

independence  o^  398-400. 
JURY  TRIAL, 

how  far  required  bj  United  States  Constitution,  26. 
Uie  mode  for  the  trial  of  criminal  accofiations,  890. 
what  cases  do  not  require,  390,  n. 
must  be  speedy,  379. 
and  public,  380. 
and  not  inquisitorial,  881. 
prisoner  to  be  confronted  with  witnesses,  388. 
statement  by  prisoner,  381-387. 

See  CoxTiseioira. 
to  be  present  daring  trial.  800. 

jnry  to  consist  of  twelve,  891,  608,  n. 

challenges  of,  892. 

mnat  be  from  vicinage,  83,  802. 

most  be  left  free  to  act,  308. 

how  far  to  judge  of  the  law,  804,  613-^6,  n. 

in  libel  cases,  669. 
acquittal  by,  is  final,  396. 
judge  to  instruct  jury  on  the  law,  895. 

but  not  to  ezprass  opinion  on  facts,  393,  89S. 
nor  to  refuse  lb  receive  verdio^  897. 
accused  not  to  be  twice  put  in  jeopardy,  3B7,  880. 
what  is  legal  jeopardy,  400. 

when  jury  may  be  discharged  without  verdict,  400-402. 
when  nolU  proteqvi  equivalent  to  verdict,  400. 
second  trial  after  verdict  set  aside,  402. 
right  to  counsel,  406. 

constitutional  right  to  jury  trial  in  civil  oases,  26,  607. 
in  oases  of  contompt,  ^0,  n. 
in  case  of  municipal  corporations,  288,  n. 
JUST  COMPENSATION, 

what  constitutes,  when  property  taken  by  the  puWio,  693-705. 
See  Eminent  Domain. 
JUSTIFICATION, 

in  libel  cases  by  showing  truth  of  chat^,  673. 
showing  of  good  motives  and  justifiable  occasion,  678. 
BnsQcceasful  attempt  at,  to  increase  damages,  640. 
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KANSAS, 

power  to  ^rant  diTorcea  vested  in  tbe  ooatta,  131,  n. 

exercise  of  the  pardoning  power  restruned,  187. 

requireraeat  of  general  laws  when  thaj  csan  be  made  aj^licable,  151,  e 

privilege  of  legislalon  from  arrest,  161,  n, 

title  of  act  to  embrace  the  subject,  170,  a. 

DO  act  to  be  ameoded  bj  mere  reference  to  its  title,  181,  n. 

reatrictioa  upon  power  to  contract  debts,  373. 

liberty  of  speech  and  of  the  press  lu,  614,  U. 

privilege  of  leginlatOTS  in  debate,  650. 

religious  tests  for  office  forbidden  in,  679,  n. 

religious  belief  not  to  be  test  of  incompetenc;  of  witness,  593,  o. 

private  property  not  to  be  taken  without  compensation,  697. 
KENTUCKY, 

special  atatntes  licensing  sale  of  lands  forbidden,  118,  n. 

divorces  not  to  be  granted  by  legislature,  181. 

revenue  bills  must  originate  in  bwer  honse,  168,  n. 

title  of  acts  to  embrace  the  subject,  170.  n. 

restriction  npon  power  to  contract  debta,  278. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  806,  n. 

protection  to  person  and  property  by  the  law  of  tbe  land,  431,  n. 

compact  with  Virginia,  333,  n. 

liberty  of  speech  and  of  the  press  in,  414,  n. 

privilege  of  legislators  in  debate,  660,  n. 

exclusion  of  religions  teachers  from  office,  67E). 

religions  liberty  in,  579. 

private  property  not  to  be  taken  without  compensation,  697. 


LARCENY. 

abroad,  punishment  of,  here,  1S2,  n. 
LAW, 

common,  how  far  in  force,  31-33. 

See  Common  Law. 

and  fact,  respective  province  of  court  and  jury  M  t 


the  jury  as  judges  of,  891-398,  669. 
LAW-MAKINO  POWER.     See  LaoisLATimEe  of  i 
LAW  OF  THE  LAND, 

protection  of,  insured  by  Maipia  Charia,  430. 

American  constitutional  provisions,  15,  29,  431, 1 

meaning  of  the  term,  482-436,  464. 
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LAW  OP  THE  LAND  — coti/inwJ. 
vested  rights  protected  by,  439. 

meaaiag  of  rested  rights,  489,  454,  466. 

Bubjection  of,  to  general  laws,  438. 

interests  in  expectancy  are  not,  440-443. 

rights  acquired  through  the  marriage  relation,  442. 

Ic^^al  remedies  aot  the  sobjectof  rested  rights,  and  maybe  changed, 

443. 
statatory  privileges  are  not,  4T3. 
rights  in  action  are,  446. 
forfeitures  mnat  be  judicially  declared,  447. 
limitation  laws  may  be  passed,  448. 
rnles  of  evidence  may  be  changed,  462. 
retrospective  laws,  when  admissible,  456,  473. 
cannot  create  rights  in  action,  456. 

noT  revive  debts  barred  by  statute  of  limitations,  466. 
may  cure  informalities,  456-478. 
may  perfect  imperfect  contracts,  867,  461-478. 
may  waive  a  statatory  forfeitare,  468,  n. 
may  validate  imperfect  deeds,  461 . 

bnt  not  as  agtunst  botiajide  purchasers,  466. 
cannot  validate  proceedings  the  legislature  coold  sot  have  author- 
ized, 471. 
cannot  cure  defects  of  Jurisdiction  in  courts,  478,  n. 
consequential  injuries  give  no  right  to  complain,  476. 
sumptuary  laws  inadmissible,  476. 
betterment  laws,  478. 
unequal  and  partial  laws,  481-492. 
invalid  judicial  proceedings,  493-611. 

what  necessary  to  give  courts  jurisdiction,  409-496. 
consent  cannot  confer,  49S. 
in  divorce  cases,  496. 

process  roost  be  served  or  substitnte  had,  498,  499. 
proceedings  in  rem  and  in  pertonam,  499. 
bringing  in  parties  fay  publication,  499. 

no  personal  judgment  in  such  case,  600,  601. 
process  cannot  be  served  in  another  State,  500. 
jurisdiction  over  guardianship  of   children   in  divorce  cases, 
501. 
comts  of  general  and  special  jurisdiction,  and  the  rules  as  to  ques- 
tioning their  jurisdiction,  503. 
irregntar  proceedings  do  not  defeat  jurisdiction,  COl. 
waiver  of  irregularities,  605. 
jndiciai  power  cannot  be  delegated,  506. 
judge  cannot  sit  in  his  own  cause,  608. 

objection  to  his  interest  cannot  be  waived,  510. 
right  to  jury  trial  in  civil  cases,  26,  n.,  507. 
See  Taxation;  £iiinknt  Domaiit;  Poucb  Powxb. 
LAWS,  ENACTMENT   OF.     See  Statutib. 


by  Google 


8U  QTDBX. 

LAWS  IMPAIBING  OBLIGATION  OF  CONTRACTS.     See  Oblioa- 

TioH  or  ComRi.cn. 
LAWS,  EX  POST  FACTO.     See  Ex  Post  Facto  Laws;  Bktbospic- 

LEGAL  PROCEEDINGS, 

publication  of  eccouDta  o^  how  far  privileged,  652-{>66. 

statemeDts  in  course  of,  when  priril^ed,  6i5--549. 
See  Judicial  PsocKxiiiHas. 
LEGAL  TENDEB, 

otdj  gold  and  silver  to  be  made,  by  the  States,  20. 
LEGISLATIVE  DEPARTMENT, 

division  of,  157- 

not  to  exercise  ezecntire  or  judicial  powers,  103'138. 

equality  of,  with  other  departmente,  57,  n. 

disoretioB  of ,  not  to  be  controlled  by  the  courts,  58,  n.,  di,  OS,  a. 
See  LxoisLATDBBS  of  ths  Statu. 
LEGISLATIVE  DISCRETION, 

courts  not  ta  control,  54,  n.,  203,  n. 
LEGISLATIVE  DIVORCES, 

whether  they  are  an  exercise  of  judicial  power,  ISO. 

impropriety  of ,  131,  133,  n. 
LEGISLATIVE  MOTIVES, 

not  to  be  inquired  into  by  oonrts,  232-22S,  261,  a. 

presumption  of  correctness  of,  222-225,  2&1,  n. 
LEGISLATIVE  POWERS, 

enactments  in  excess  of,  are  void,  i,  208. 

distinguished  from  Judicial,  109, 110. 

cannot  be  delegated,  180,  240. 

exercise  of,  will  not  give  right  of  action,  262. 

cannot  extend  beyond  territorial  liinils,  161. 

grant  of,  will  not  warrant  exuviae  of  executive  or  judicial  powera, 
105-138. 
LEGISLATIVE  PROCEEDINGS, 

privilege  of  pnblicaUon  of,  652-656,  667. 

members  not  to  be  qae«tii»ied  for  words  in  oouree  of,  6S0. 
LEGISLATORS, 

contested  elections  of,  to  be  decided  by  house,  150. 

duty  of,  not  to  violate  constitution,  219. 

presumed  correctness  of  motives,  &32-235,  264,  a. 

privil^e  of,  in  debate,  660. 

rij^t  of,  to  publish  speeches,  662-656,  507. 
LEGISLATURES,  COLONIAL, 

statutes  adopted  by,  in  foi«e  at  Revolution,  S2. 
LEGISLATURES  OF  THE   STATES, 

power  to  originate  amendments  to  State  oonstitnlioii,  40. 

construction  of  constituticat  by,  40-64. 
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deference  dM  to  Jodici&l  construction  bj,  65. 
powers  of,  compued  with  tboM  of  ParliuneBt,  lOS-lOG,  208. 
not  to  exercise  exeoative  or  indioUl  powers,  100,  210,  484,  757. 
complete  legislative  power  vested  in,  106,  201,  205,  907. 
specificatbn  of  powers  in  constitution  unnecessary,  106. 
declaratory  statutes  not  the  exercise  of  judicial  power,  111-117. 
cannot  set  aside  judgnienta,  grant  new  trials,  &o.,  115,  486. 
kow  far  may  bind  parties  by  ncital  of  facts  in  statutes,  116. 
power  of,  to  grant  divorces,  180-135. 
delegation  of  legislative  power  inadmissible,  13(^148. 

but  conditional  legislation  is  not,  140. 

nor  making  chartNn  subject  to  acceptance,  141. 

nor  conferring  powers  of  local  government,  140,  327. 
irt«pealable  legislation  cannot  lie  passed,  149,  845. 

but  exemptioDS  from  taxation  may  be  made,  ISO,  84Qi  687. 
power  of,  limited  to  territory  of  the  State,  151. 
discretionary  powers  of,  how  restricted,  153-155. 

courts  no  control  over,  166. 
enactment  of  laws  by,  150-191. 

must  be  under  the  constitutional  forms,  156. 
parliamentary  common  law  of,  167, 160. 
division  of,  into  two  houses,  157. 
when  to  meet,  168. 
prorogation  by  executive,  158. 
mlefl  of  order  of,  159. 

election  and  qnalification  of  members,  determination  o^  169. 
contempts  of,  may  be  punished  by,  159, 100. 

but  not  by  oMnmlttees,  163. 
mranbera  of,  may  be  expelled,  100. 

their  privilege  from  arrcet,  &c.,  161. 
oommittees  of,  for  collection  of  information,  Ste.,  162. 

power  of,  to  terminate  with  session,  1G3. 
journals  of ,  to  be  evidence,  163. 
action  of,  to  be  presumed  legal  and  correct,  1S4. 
motives  of  members  not  to  be  qnestioned,  223-226,  254,  d. 
"  lobby  "  services  illegal,  164. 
bills,  introduction  and  passage  of,  166-170. 

three  several  readings  of,  94r-97,  168. 

yeas  and  nays  to  be  entered  on  journal,  169. 

vote  on  passage  of,  what  safficient,  169. 

title  of,  formerly  no  part  of  it,  170. 

constitutional  provisions  respecting,  90, 170. 

purpose  of  these,  171. 

they  are  mandatory,  180. 

particularity  required  in  stating  object,  173. 

what  is  embraced  by  title,  175. 

effect  if  more  than  one  object  embraced,  177. 

effect  if  act  is  Imiadpr  tJian  title,  178. 
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LEGISLATURES  OF  THE  ST ATES  —  wrMmwd. 

amended  Btatutea,  publicatioa  of,  at  length,  ISl-lUi 

repeal  of  Blatutes  at  aewion  wheo  paued,  lU. 

BigDiDg  of  billa  by  officers  of  the  houaeB,  lU. 

approval  and  veto  of  bills  bj  governor,  lU. 

governor's  meaaages  to,  187. 

special  seaaiona  of,  187. 

when  acta  to  take  effect,  168. 

power  of  the  courta  b>  declare  atatntea  Qncoaatitutional,  192-224. 

fall  control  of,  over  municipal  corporatioos,  230-232,  282-205. 

legalisation  bj,  of  irregular  municipal  action,  270, 

of  invaUd  contracto,  357,  455-478. 

of  irregalar  aales,  taxation,  &o.,  467. 
not  to  paaa  bills  of  attainder,  21,  42,  316. 

nor  ex  pott  facto  laws,  21,  42,  321. 

not  lawa  viokting  obligation  of  contracts,  21,  42,  ISO,  831. 
See  Oblioation  of  Comtractb. 
insolvent  laws,  what  maj  be  pasaed,  358. 
right  to  petition,  427. 
vested  righte  protected  against,  430-4S2. 

See  Law  OF  thk  Lakd, 
control  by,  of  remediee  in  criminal  caaea,  323-381. 

in  civil  caaes.  310-357,  443-459. 
control  of  rules  of  evidence,  351,  452. 
may  change  estates  in  land,  440. 

and  rights  to  property  ander  the  marriage  relation,  442. 
limitation  lawa  may  be  pasaad  by,  448. 
retroapective  legislation  by,  455-473. 

See  Retrospkctite  Lboiblation. 
privileges  granted  by,  may  be  recalled,  473. 
conseqnenUal  injories  from  action  of,  475. 
anmptoary  laws,  476. 
betterment  laws,  478. 
unequal  and  partial  legialation,  481. 

general  laws  not  always  eaaeatial,  482. 

special  rulea  for  particular  occupationa,  488. 

proscriptions  for  opinion's  sake,  483. 

Buspenaions  of  laws  in  apecial  caaea,  484. 

apecial  remedial  legislation,  485,  486. 

Special  francbisea,  466,  488. 

restrictions  upon  auffrago,  487,  752. 
power  of,  to  determine  for  what  purposes  taxes  may  be  levied,  00)r-613, 

636. 
cannot  authorize  property  to  be  taxed  out  of  its  diatrict,  820. 
must  select  tlie  subjects  of  taxation,  637. 
may  determine  necessity  of  appropriating  privata  property  to  public 

use,  653,  668. 
authori^  of.  requisite  to  the  ^>propriation,  653. 
cannot  appropriate  property  to  private  use,  857. 
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LETTERS, 

legal  inridlability  of,  869,  d.,  872,  n. 

LEVEES, 

eeUblishment  of,  nnder  police  power,  633. 
special  asseBsmenta  for,  033. 
LIBEL.    See  Libebtt  or  Speech  and  of  the  Phebb. 
LIBERTY, 

personal.    See  Personal  Libektt. 

of  the  press.     See  Liberty  op  Spekgh  and  of  the  Press. 
religions.     See  Religious  Lidebtt. 
of  diacDssioD,  427. 
of  bearing  arms,  428. 
of  petition,  427. 
charters  of,  31. 
LIBERTY  OF  SPEECH  AND  OF  THE  PRESS, 

Hamilton's  reasons  why  protection  of,  by  bill  of  rights,  was  not  impor- 
tant, 813. 
opposing  reasons  by  Jefferson,  815,  d. 
Congress  to  pass  no  law  abridging,  612. 
State  coDsiitutional  provisions  respecting,  612,  n. 
these  create  no  new  righte,  but  protect  those  already  existing,  516. 
liberty  of  the  press  neither  well  defined  nor  protected  at  the  common 
law,  615. 
censorship  of  pablitutions,  616. 
debates  in  FarlionieDt  not  suffered  to  be  published,  610. 
censorship  in  tlie  Colonies,  510,  517. 
secret  session  of  Constitutional  Convention,  618. 

and  of  United  States  Senate,  513. 
what  liberty  of  speech  and  of  the  press  oonsists  in,  519. 
general  purpose  of  the  constitutional  provisions,  620. 
rules  of  commoD-law  liability  for  injurious  publications,  621. 

modification  of,  by  stetute,  623. 
privileged  cases,  623. 

libels  upon  the  government  indictable  at  the  common  law,  628. 
prosecutions  for,  have  ceased  in  England,  631. 
sedition  law  for  punishment  of,  629. 
whetliar  now  punishable  in  America.  628. 
criticism  upon  officers  and  candidates  for  office,  632-544. 
statements  in  the  course  of  judicial  proceedings,  545-647. 
privilege  of  counsel,  647. 
privilege  of  legislators,  550. 

publication  of  privileged  communications  throogh  the  press,  552-.566. 
publication  of  speeches  of  counsel,  Ac,  not  privileged,  653. 
fair  and  impartial  account  of  judicial  trial  is,  554. 
but  not  of  ex  parte  proceedings,  554. 
whole  case  must  be  published.  554. 
must  be  confined  to  what  look  place  in  court,  554. 
most  not  include  indecent  or  blasphemous  matter,  661. 
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LIBERTY  OF  SPEECH  AND  OF  THE  FSESS—cmlinut 
privilege  of  publiaherg  of  news,  650. 

publishers  generally  held  to  same  reapojuibility  as  o 

seo. 

not  excused  hj  giving  source  of  information,  561. 

nor  because  the  publication  was  without  their  personal  knowledge, 

601. 
nor  bj  its  being  a  criticism  on  a  candidate  for  office,  561. 
nor  by  its  conatitutiag  a  fair  account  of  a  public  meeting,  661. 
criticisms  by,  on  works  of  art  and  literary  productions,  661. 
exemplary  damages  agiunst  publishers,  564. 
publication  of  legislative  proceedings,  how  far  privileged,  667. 
rale  in  England,  667. 
the  case  of  Stockdala  e.  Hansard,  507,  n. 
publication  of  speeches  by  members,  568. 
the  jury  as  judges  of  the  law  in  libel  cases,  669. 
Woodfall's  and  Miller's  cases,  669. 
Mr.  Fox's  Libel  Act,  660. 
the  early  rulings  on  the  subject  in  America,  671. 
provisions    on    the    subject    in    State    constitntioDS,    612,    n., 
672,  n. 
the  truth  as  a  defence  when  good  motives  and  justifiable  ends  in  the 
publication  can  be  shown,  673. 
burden  of  proof  on  the  defendant  to  show  them,  674. 
that  publication  was  copied  from  another  source  is  not  sufficient, 
674. 
motives  or  character  of  defendant  no  protection,  if  publioatioD  is  false, 
574. 

LICENSE, 

annnlling,  843. 

of  occupations  in  general,  743. 

for  ferry  across  navigable  waters,  732. 

revoking,  where  a  fee  was  received  therefor,  843,  n. 

LICENSE  FEES, 

when  are  ta<M.  245,  n.,  614,  n. 

limited  generally  to  necessary  expenses,  &o.,  246,  n. 

LICENSER, 

of  intended  publications,  516-S20. 

See  LiBBRTT  or  Spebch  add  or  the  PnEas. 

LICENTIOUSNESS, 

distinguished  from  liberty,  641. 

LIEN, 

statutory,  may  be  taken  away,  349. 

LIFE, 

action  for  takinft,  through  negligonro  8wj.,  717. 

not  to  be  taken  but  by  due  process  of  law,  18,  21,  480. 
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LIMITATION, 

of  time  to  apply  lor  eompensatioD  for  property  taken  by  pablie,  (SOU. 
LIMITATION  LAWS, 

may  cut  off  vested  rights,  448-451. 

opportunity  to  assert  rights  must  fint  be  given,  4S0- 

connot  operate  upon  par^  in  possession,  450. 

lagislature  to  determine  what  is  reasonable  time,  451. 

BOBpensioii  of,  450,  n,  484. 

legislature  cannot  revive  demands  barred  by,  449. 

legislature  may  prescribe  form  for  new  promise,  SSI, 

do  not  apply  to  State  or  nation,  452,  n. 
LIMITATIONS  TO   LEGISLATIVE  POWER, 

are  only  such  as  the  people  have  imposed  by  their  oonstitationc,  106, 
106. 

See  LROiSLATiiREa  of  the  Statu. 
LITERARY  PRODUCTIONS, 

copyright  to.  Congress  may  provide  for,  11. 

privilege  of  criticism  of,  661. 
LOBBY  SERVICES, 

contract  for,  unlawful,  105,  n. 
LOCAL  OPTION  LAWS, 

constitntionali^  of,  147,  148. 
LOCAL  SELF-GOVERNMENT, 

State  constitutions  framed  in  reference  to,  45,  209. 

the  peculiar  feature  of  tlie  American  syxtem,  225. 
See  MmiiciPAL  ConpoRATioua 
LOCAL  TAXATION.     See  Taxatiok. 
LOCALITY  OF  PROPERTY, 

may  give  jurisdiction  to  courts,  4S8. 

taxation  dependent  upon,  620,  040. 
LOG-ROLLING  LEGISLATION, 

constitutioual  provisions  to  prevent,  170-133. 
LORD'S  DAY, 

laws  for  observance  of,  how  justified,  580,  720. 
LOTTERIES, 

prohibition  of,  100,  n. 
LOUISIANA, 

code  of,  based  upon  the  civil  law,  85,  n. 

divorcea  not  to  be  granted  by  special  laws,  131,  n. 

revenue  bills  must  originate  in  lower  houM,  158,  n. 

title  of  acts  to  embrace  the  object,  171,  n. 

no  act  to  be  amended  by  mere  reference  to  ita  title,  182. 

time  when  acts  are  to  take  effect,  190. 

liberty  of  speech  and  of  the  press  in,  515,  n. 

privilege  of  legislators  in  debate,  550,  n. 

privileges  not  to  be  granted  on  religious  grounds,  580,  a, 

exdnsiona  from  suffrage  in,  753,  n. 
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LUNATICS, 

excluded  from  suffrage,  768. 

■pedal  statutes  ior  Mle  of  lands  of,  117  et  teg. 


MAGNA    CHARTA, 

grant  of,  did  not  create  constitutional  government,  3,  n. 
a  declaratoiy  statute,  SI,  314. 

its  maxima  the  interpreter  of  constitutional  granto  of  power,  20 

provision  in,  for  trial  by  peera,  &c.,  430. 
MAILS, 

inviolability  of,  872,  n. 
MAINE, 

judgea  to  give  opinions  to  governor  and  l^slatnre,  62,  n. 

revenue  bills  must  originate  in  lower  house,  158,  a. 

right  of  jury  to  determine  the  law  in  eases  of  libel,  SOS. 

protection  to  person  and  property  by  the  law  of  the  land,  431,  n. 

liberty  of  speech  and  of  the  press  in,  512,  n. 

privilege  of  l^slatoni  in  debate,  550,  n. 

religious  testq  for  office  forbidden  in,  560,  n. 

periodical  valuations  for  taxation,  016. 

exclusions  from  suffrage  in,  763,  n. 
MAJOEITT, 

what  constitutes  two  thirds,  160. 

what  sufficient  in  elections,  770,  771. 
MALICE, 

presumption  of,  from  falsity  of  injurious  pubticationB,  525,  669. 

in  refusing  to  receive  legal  votes,  775. 

presumption  in  cases  of  homicide,  3QEI,  n. 
MANDAMUS, 

to  the  executive,  138. 

to  compel  re^stration  of  voters,  757. 

to  compel  canvassera  to  perform  duty,  784. 
MANDATORY  STATUTES, 

doctrine  of.  89-94. 

constitutional  provisions  always  mandatory,  68-08, 169,  180. 
but  courts  caonot  always  enforce,  165. 
MANUFACTURING  PURPOSES, 

whether  dams  for,  can  be  established  under  ri^t  of  eminent  d 
e62-6«5. 

taxation  in  aid  of,  607,  n, 
MARKETS, 

State  power  to  regulate,  744. 
MARRIAGE. 

validating  invalid,  by  retrocpecUre  legislation,  450. 
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MARRIAGE  —  eonlmued. 

legislative  control  of  rig-hts  Bpringing  from,  442. 

between  whites  and  blacks,  463,  n. 

power  of  the  legislature  to  annul,  130. 

SeeDivoBCK;  Mabribd  Women. 
MARRIED  WOMEN, 

exclusion  of,  from  snffrage,  88,  752. 

statutes  enlarging  rights  of,  74,  n. 

waiver  of  rights  by,  217. 

testimony  of,  in  favor  of  hnsband,  387,  n. 

invalid  deeds  of,  may  be  validated  by  legislature,  484,  465. 

control  of,  by  husband,  415. 

See  Divorce;  Dower. 
MARSHES, 

draining  of,  and  assessmeiitB  therefor,  633,  681. 
MARTIAL  LAW, 

when  way  be  declared,  376,  n.,  391,  n. 

legality  of  action  under,  443. 

danger  from,  773. 
MARYLAND, 

special  statutes  licensing  sale  of  lands  forbidden,  118,  a. 

divorces  not  to  be  granted  by  legislature,  131,  n. 

limited  time  for  introduction  of  now  bills,  187. 

title  of  acts  to  embrace  the  subject,  171,  n. 

no  act  to  be  amended  by  mere  reference  te  its  title,  183. 

right  of  jury  t«  determine  the  law  in  all  criminal  cases,  396,  n 

protection  of  person  and  property  by  law  of  the  land,  431,  a. 

liberty  of  speech  and  of  the  press  in,  513,  n. 

privilege  of  legislators  in  debate,  560,  n. 

exctosion  of  religious  teachers  from  office,  680. 

religious  tests  for  office  in,  580,  n. 

private  property  not  to  be  taken  without  compenaation,  807,  n 

exclusions  from  suSrage  in,  758,  n. 
MASSACHUSETTS, 

judges  of,  to  give  opinions  to  governor  and  tegislatnre,  63,  n. 

constitutional  provision  respecting  divorces,  181,  n. 

revenue  bills  must  originate  in  lower  house,  158,  n. 

protection  of  person  aud  property  by  law  of  the  land,  481,  n. 

liberty  of  speech  and  of  the  press  in,  512,  n. 

privilege  (d  legislaters  in  debate,  550,  n. 

periodical  valuations  for  taxation,  615. 

exclusions  from  sufirage  in,  753,  n. 
MASTER, 

of  apprentice,  servant,  and  scholar,  power  of,  416. 
MAXIMS, 

of  government,  laws  in  violation  of,  202-S04. 

of  the  common  law,  what  they  consist  in, 29. 
gradual  growth  and  expansion  of,  67. 
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U  AXIMS — eonlinued. 

for  coDstructiou  of  statatea, 

a  Btatute  in  to  be  coastrned  u  proepectiTe,  »Dd  not  rotRMpectdve  in 

its  operation,  7S. 
such  an  iuterpretatian  (ball  be  pot  upon  a  law  as  to  uphold  it,  and 

give  effectto  the  intention  of  the  law-makera,  70. 
words  in  a  statute  are  presumed  to  be  employed  in  their  natnral 

and  ordinary  sense,  71,  101,  n. 
contemporary  constmcticm  is  best  and  strongest  in  the  law,  81-85. 
a  statute  is  to  be  construed  in  tlu  light  of  the  mischief  it  was  de- 
signed to  remedy,  78, 70. 
he  who  considers  the  letter  merely,  goes  but  ^ia  deep  into  the 

meaning,  102,  n. 
statutea   in   derogation   of  the  common  law  are  to   be  constni«d 

strictly,  74,  n. 
an  argument  drawn  from  inconrenience  is  forcible  in  the  law, 
82. 
general  principles, 

no  man  can  be  jndge  in  hb  own  cause,  607-611. 

consent  excuses  error,  196,  216,  606. 

t^e  law  does  not  ooncem  itself  about  trifles,  ftU. 

that  to  which  a  party  assents  is  not  in  law  an  injury,  216. 

no  man  bIibII  be  twice  vexed  for  one  nnd  the  same  cause,  68-60. 

every  man's  house  is  his  oastle,  SO,  865. 

that  which  was  originally  void  cannot  by  mere  lapse  of  time  become 

valid,  450. 
necessity  knows  no  law,  740. 

BO  enjoy  your  own  as  not  to  injure  that  of  another,  70& 
MEANING  OF  WORDS.     See  DEFramoKS. 
MEASURES  AND  WEIGHTS, 

regulation  of,  744. 
MEMBERS  OF  THE  LEGISLATURE, 

contested  seats  of,  decided  by  the  house,  169. 
punishment  of,  for  contempts,  to,,  180. 
power  of  the  houses  to  expel,  160. 
exemption  of,  from  arrest,  161. 
pobliciition  of  speeches  by,  567,  668. 
privilege  of,  in  debate,  &c.,  660. 
MICHIGAN, 

right  of,  to  admission  to  the  Union  under  ordinance  of  1787,  S6,  n. 

repeal  of  acts  of  Parlinraent  in,  34,  n. 

repeal  of  laws  derived  from  France,  86,  n. 

right  of  married  women  to  property  in.  74,  n. 

Special  statutes  authorizing  sale  of  lands  forbidden,  118,  n. 

divorces  not  to  be  granted  hy  the  legislature,  131,  n. 

privilege  of  legislators  from  arrest,  161. 

limited  lime  for  introduction  of  new  bills,  107- 

title  oC  acta  to  embrace  the  object,  171,  n. 
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MICHIGAN — continued. 

no  act  to  be  amended  by  mere  referenco  to  ito  title,  161,  n. 

special  legislative  aeaaionB,  168,  a. 

time  when  acts  are  to  Uke  effect,  189. 

restriction  upon  power  to  contract  debla,  274,  n. 

rif^t  of  jury  to  determine  the  law  in  cases  of  libel,  896. 

protection  of  person  and  property  bj  law  of  tha  land,  431,  n. 

liberty  of  speech  and  of  the  press  in,  612,  a. 

privilege  of  legislators  in  debate,  600,  n. 

religions  liberty  in,  570,  n. 

leligioQs .belief  not  to  be  test  of  incompetency  of  witness,  501,  n. 

periodical  ratuatious  for  taxatioD,  61S. 
MILITARY  BOUNTIES, 

by  municipal  corporations,  when  legal,  275-^68. 
MILITARY  COMMISSIONS, 

when  not  admissible,  891,  n. 

See  Maktial  Law. 
MILITIA. 

control  of,  12,  25. 

not  to  be  called  out  on  election  days,  773. 
HILL-DAMS, 

constraction  of,  acFoss  navigable  waters,  732. 

abatement  of,  as  nuisances,  740. 
MILI^DAM   ACTS, 

do  not  confer  vested  rights,  474. 

constitutionality  of,  663-666. 
MILLERS, 

regulation  of  charges  of,  734-739. 

taxation  in  aid  of,  607,  n. 
MINNESOTA, 

divorces  not  to  be  granted  by  the  legislature,  131,  n. 

rerenoe  biUs  must  originate  in  lower  house,  168,  n. 

title  of  acta  to  embrace  the  subject,  171,  n. 

approval  of  laws  by  the  governor  of,  165. 

protection  of  person  and  property  by  law  of  the  land,  431,  n. 

liberty  of  speech  and  of  the  press  in,  512,  a. 

privilege  of  legislators  in  debate,  550,  it. 

religious  tests  for  office  forbidden  in,  579,  n. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  691,  n. 

private  property  not  to  be  taken  without  compensation,  697,  u. 

exclusions  from  suffrage  in,  753,  n. 
MINORS.     See  Infants. 
MISCHIEF  TO  BE  REMEDIED, 

may  throw  light  on  constitutional  clanse,  78,  221. 
MISSISSIPPI, 

constitutional  provision  respecting  divorces,  131,  d. 
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MISSISSIPPI  —  eotUinued. 

exercise  of  the  pardoning  power  reatrftioed,  137,  n. 

revKUue  bills  must  originate  in  lower  house,  15S,  a. 

privilege  of  legislators  from  arrest,  161,  u. 

time  when  acta  are  to  take  effect,  188. 

municipalities  of,  restrained  from  aiding  pnbiic  improvemenls,  SSS,  n 

protection  of  person  and  property  bj  law  of  the  land,  131,  n. 

liberty  of  speech  and  of  the  press  in,  615,  n. 

religious  t«sts  for  office  in,  679,  n. 

religious  liberty  in,  580,  n. 

private  property  not  to  be  taken  wilhoat  compensttioDr  A97t  »• 

exclusions  from  suffrage  in,  753,  n. 
MISSOURI, 

special  statutes  licensing  sale  of  lands  forbidden,  118,  n. 

diForces  not  to  be  granted  by  legislature,  131,  n. 

restrictions  upon  legislative  power  in  constitution  of,  163, 164,  n. 

privilege  of  legislators  from  arrest,  161,  n. 

title  of  act  to  embrace  the  subject,  171,  n. 

no  act  to  be  amended  by  mere  reference  to  its  title,  161,  n. 

special  legislative  sessions,  188,  n. 

municipalities  restrained  from  aiding  public  improvements,  260,  n. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  S96,  D. 

protection  of  person  and  property  by  law  of  the  land,  431,  n. 

^liberty  of  speech  and  of  the  press  in,  514,  n. 

privilege  of  legislators  in  debate,  560,  n. 

religious  tests  for  office  forbidden  in,  579,  n. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  602,  n. 

private  property  not  to  be  taken  without  compensation,  S97i  n. 

exclusions  from  suffrage  in,  753,  n. 
MONEY, 

coin^e  and  regulation  of,  11,  20. 

legal  tender,  20. 

punishment  of  counterfeiting,  11,  20. 

bills  for  raising,  to  originate  in  lower  house  in  some  States,  168. 

cannot  be  appropriated  under  right  of  eminent  domain,  653. 
MONOPOLIES, 

odious  nature  of,  487, 

grant  of,  not  presumed,  467. 

in  navigable  waters,  730,  731. 
MORAL  OBLIGATIONS, 

recognition  of,  by  municipal  bodies,  258-260. 
MORTGAGES, 

right  to  possession  under,  cannot  be  taken  sway  by  legislatnn,  354. 
MOTIVES, 

of  legislative  body  not  to  be  inquired  into  by  courts,  164,  222. 
nor  those  of  municipal  legislative  body,  257. 

good,  when  a  defence  in  libel  cases,  674. 
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MUNICIPAL  BODIES, 

do  not  decide  upon  disputed  elections,  159,  n. 
MUNICIPAL  CORPORATIONS, 

quesUoQ  of  formatjon  or  division  ol,  may  be  submitted  to  peopl«  inter- 
ested, 140. 
powen  of  local  goreminent  may  be  conferred  upon,  140,  225. 
nfaether  the;  may  vagage  in  internal  improvements,  &c.,  141,  26S^0. 
general  view  of  the  system,  225-312. 
legislature  prescribes  extent  of  powers,  239. 
charter  of,  the  measure  of  their  authority,  229. 
complete  control  of,  by  legislature,  304,  n.,  339-332,  282. 
whether  it  may  compel  them  to  assume  obligations  aside  from  their 

ordinary  functions,  282-289. 
charter  of,  not  a  contract,  231,  934. 
implied  powers  of,  333,  258. 
effect  of  changes  in,  330,  n. 
charter  to  be  strictly  construed,  384. 
contracts  ultra  vina,  void,  235,  23S. 

negotiable  paper  issued  by,  when  valid,  302,  369. 
may  exist  by  prescription,  238. 

powers  thereof,  238. 
what  by-laws  they  may  make,  238,  240. 

must  not  be  opposed  to  constitution  of  State  or  nation,  240. 
nor  to  charter,  341.  , 

nor  to  general  laws  of  the  State,  241,  246. 
nor  be  unreasonable,  243. 
nor  uncertain,  245. 
cannot  delegate  their  powers,  349-263. 

nor  adopt  irrepealable  legislation,  251-S58. 
nor  preclude  themselves  from  exercise  of  police  powar,  251-258. 
□or  grant  away  use  of  streets,  261-263. 
incidental  injuries  in  exercise  of  powers  give  no  right  of  action,  263-258, 
may  indemnify  officers,  258. 

but  not  for  refusal  to  perform  duty,  359,  n.,  262. 
may  contract  to  pay  for  liquors  destroyed,  260,  n. 
may  hold  property  in  trust  for  schools,  227,  n. 

or  for  other  charities,  331,  n. 
powers  of,  to  be  construed  with  reference  to  the  purposes  of  their  crea- 
tion, 360. 
will  not  include  furnishing  entertaimnents,  261. 

or  oSering  rewards,  or  paying  for  lobby  services,  263,  n. 
must  be  confined  to  territorial  limits,  263. 
power  of,  to  raise  bounty  moneys,  Sre. ,  275. 

in  respect  to  nuisances,  748. 
legislative  control  of  corporate  property,  389-295,  837. 
towns,  counties,  &c.,  bow  differing  from  chartered  corporations,  305, 
303-805. 
Judgments  against,  may  be  collected  of  corporators,  296-808. 
but  only  in  New  England,  801,  802. 
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MUNICIPAL  CORPORATIONS— confinurf. 

not  liable  for  failuM  of  officer*  to  perionn  doty,  802. 
chartered  corporationa  undertake  for  performanoe  of  corporate  dn^, 
803. 
liability  to  pereons  injured  by  failure,  303-310. 
corpoi«te  organisation  how  questioned,  311,  812. 
imperfect  acta  of,  may  be  validated,  161,  466. 
must  tax  all  property  within  tfawr  limits  alike,  830-.fi26. 
cannot  tax  property  not  lying  within  their  limits,  S20. 
bounds  of,  cannot  be  arbitrarily  enlarged  iu  order  to  bring  in  poperty 

for  taxation,  021. 
obtaining  water  for,  under  right  of  eminent  domaint  061. 
taking  of  lands  for  parks  for,  081,  n. 
MUTE, 

wilfully  standing,  when  arraigned,  379. 


N. 
NATION, 

definition  of,  1. 

distbguishad  from  State,  1. 

See  Unitbd  Statu. 
NATURALIZATION, 

power  of  Congress  over,  11. 
NAVIGABLE   WATEHS, 

made  free  by  ordinance  of  1787,  84,  n. 

right  of  States  to  improve  and  charge  toll,  84,  n.,  781. 

what  are,  and  what  not,  728. 

■re  for  UM  of  all  equally,  728,  72fi. 

general  control  of,  is  in  the  States,  72S. 

oongresaional  r^ulations,  when  made,  oontrol,  780. 

States  cannot  grant  monopolies  of,  780. 

States  may  aatboriie  bridges  over,  781. 

when  bridges  become  nuisances,  732. 

States  may  establish  ferries  across,  782. 

States  may  authorize  dams  of,  732. 

regulation  of  speed  of  vessels  upon,  788. 

rights  of  fishery  in,  647. 

frontage  upon,  is  property,  675. 

See  WATBKComisn. 
NAVIGATION, 

r^t  of,  pertains  to  the  eminent  domaio,  Ai7. 
See  Natioablb  Watkbs. 
NEBRASKA, 

divorces  not  to  be  granted  by  l^slatnre,  131,  n. 

privilege  of  legislators  from  amuit,  161,  n.  * 

title  of  acU  to  embrace  the  subject.  171,  n. 

no  act  to  be  amended  by  mere  reference  to  its  tiUe,  181,  n. 
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NEBRASKA  —  eonlmueii. 

rigbt  of  jury  to  determine  the  Uw  in  cues  of  Kbel,  8M,  n. 

liber^  of  speech  and  of  the  press  in,  614,  d. 

privilc^  of  legislntora  in  debate,  650,  n. 

religious  tests  for  office  foTbidd«n  in,  670,  n. 

religions  belief  not  to  be  test  of  incompetencj  of  wituMS,  6B2,  n. 
KECESSITY, 

constitution  of  United  States  oompelled  by,  9,  n. 

is  the  basis  of  the  right  of  eminent  domain,  (M7- 

extent  of  prt^rtj  to  be  taken  is  limited  by,  670> 

deatmctioQ  of  boildingB  to  prevent  spread  of  lira,  740. 
NEGLIGENCE, 

as  a  foundation  for  rights  imder  betterment  laws,  47S. 

carriers  of  peraons  may  be  made  responsible  for  deaUu  by,  717. 

in  the  conatradion  of  public  works,  may  give  right  of  action,  70S. 
NEGOTIABLE  PAPER, 

when  municipal  corporations  liable  npon,  202,  S69. 
NEVADA, 

special  statntes  licensing  sale  of  lands  forbidden,  118,  n. 

diTorces  not  to  be  granted  by  legislature,  181,  n. 

title  of  act  to  embrace  the  subject,  171,  n. 

no  act  to  be  amended  by  mere  reference  to  its  title,  181,  n. 

special  legislative  sessions,  188,  a. 

protection  to  person  and  property  by  law  of  tbe  land,  431,  n. 

liberty  of  speech  and  of  the  press  in,  618,  n. 

religious  tests  for  office  forbidden  in,  679,  n. 

religious  belief  not  to  be  test  of  incompetency  of  nitnees,  692,  n. 

private  property  not  to  be  taken  without  compensation,  697,  n. 

disqaalifications  for  suffrage  in,  758,  n. 
NEW  ENGLAND  CONFEDERACY, 

of  1643,  why  formed,  6. 
NEW  HAUFSBIRE, 

judges  of,  to  give  pinions  to  the  governor  and  to  ib»  l^iislatnre,  62,  n. 

caoses  of  divorce  to  be  heard  by  the  courts,  131,  n. 

revenue  bills  must  originatfi  in  lower  house,  168,  n. 

approval  of  laws,  185,  n. 

municipalities  restrained  from  aiding  public  improvements,  269,  n. 

protection  to  person  and  property  by  law  of  the  land,  481,  n. 

constitutional  provision  rvspeoting  retrospeotive  laws,  467,  d. 

liberty  of  speech  and  of  the  pnes  in,  612,  n. 

privilege  of  legislators  in  debate,  660,  n. 

religious  liberty  in,  580,  n. 

disqualifications  from  snSr^e  in,  768,  a. 
NEW  JERSEY, 

special  statutes  licensing  sale  of  lands  fbrbiddoi,  118,  n. 

divorces  not  to  be  granted  by  legislature,  181,  n. 

revenne  bills  mnst  originate  in  lower  house,  168,  n. 

title  of  act  to  embrace  the  object  171,  n. 
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868  INDEX. 

NEW  JERSEY  —  amtinued. 

liberty  of  speech  and  of  the  preos  in,  Gt8. 

privilege  of  legiBlaton  in  debate,  550,  n. 

religioua  tests  for  offixse  forbidden  in,  679,  a. 

disqualifications  from  sufirage  in,  753,  n. 
NEW  STATES, 

admission  of,  30-48. 
NEW  TRIALS, 

not  to  be  granted  by  the  l^glature,  115,  466. 

not  granted  on  application  of  State  in  criminal  catee,  896. 

may  be  had  after  rerdict  Ht  aside  on  application  of  defendant,  40L 
bnt  not  on  connti  on  which  be  was  acquitted,  102. 
See  Jbopabdt. 
NEW  YORK, 

amendmetit  of  constitution  of,  40,  c. 

divorces  to  be  gnuted  only  in  judicial  proceedings,  181,  n. 

title  of  act  to  express  the  subject,  171,  a. 

approval  of  laws  by  governor  of,  185,  n. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  306,  n. 

protectdon  to  person  and  property  by  law  of  the  land,  431,  n. 

liberty  of  speech  and  of  the  press  iu,  512,  n. 

privilege  of  legislators  in  debate,  550,  n- 

religious  liberty  in,  579,  n. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  Sd2,  n> 
NEWSPAPERS, 

publication  of  privileged  oommunications  in,  652. 

whether  they  have  any  privilege  in  publishing  news,  650. 

privilege  not  admitted  by  the  oourte,  558. 

when  publisher  not  liable  to  vindictive  dam^ea,  604. 

See  LiBBBTT  OF  Speech  and  of  tbb  Fsbss. 
NOBILITY, 

titles  of,  forbidden  to  be  granted,  24. 
NOLLE  PROSEQUI, 

when  equivalent  to  acquittal,  400. 
NON  COMPOTES  MENTIS, 

legislative  authority  for  sale  of  lands  of,  117. 

excluded  from  su^iige,  753. 
NON-RESIDENT  PARTIES, 

subjecting  te  jurisdiction  of  court  by  pablicatian,  4(lft-602. 

restricted  effect  of  the  notice,  501. 

discrimination  in  taxation  of,  002. 
NORTH  CAROLINA, 

ratification  of  constitution  by,  9. 

divorces  not  to  be  granted  by  legislature,  131,  n. 

protection  to  person  and  property  by  law  of  the  land,  481,  n. 

liberty  of  speech  and  of  Uie  press  in,  616,  n. 

religious  testa  for  office  in,  679,  n. 

disqualifications  from  suffrage  in,  753,  b. 
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NOTICE, 

DecesBity  for,  in  legal  proceediDgs,  497-W2. 

right  to,  in  tax  cases,  615. 

briugJDg  ia  non-resident  parties  by  publication  of,  190. 

of  elections,  when  essential  to  their  Tolidit;,  758. 
NUISANCE, 

liability  of  municipal  corporations  for,  251,  3&S-267,  310. 

Tfhen  bridges  over  navigable  waters  are,  731. 

municipal  control  of,  249,  n. 

abatement  at  expense  of  land-owner,  741. 

power  of  municipal  corporations  over,  748. 

when  dams  are,  and  may  be  abated,  740- 

obatmctioQS  in  navigable  straame  are,  7S1,  783. 

forbidding  use  of  cemeteries  wbtoh  have  become,  741. 

general  power  in  the  Stetes  to  abate,  741. 

created  by  public,  not  to  be  abated  at  expense  of  individual,  743,  n 


o. 

OATH, 

of  attorneys,  406,  n. 
test,  may  be  punishment,  321,  n. 
of  voter,  wben  conclusive  of  his  right,  776. 
blasphemy  and  profanity  punishable  by  law,  585-680. 
OBJECT  OF  STATUTE, 

in  some  Stetes  reqnired  to  be  stated  in  title,  170-181. 
OBLIGATION  OF  CONTRACTS, 

Stetes  not  to  pass  laws  violating,  21,  46,  150,  831. 
what  is  a  contract,  331-344. 

^reements  by  States  are,  381. 

executed  contracts,  333. 

appointments  to  office  are  not,  334. 

municipal  chartera  are  not,  231,  334. 

franchises  granted  to  municipal  corporations  are  not,  886. 

but  grants  of  proper^  in  trust  are,  337. 

and  grants  of  property  for  muDicipal  use,  200. 
private  charters  of  incorporation  are,  337. 
whether  an  exemption  from  taxation  is,  160,  840. 

it  is  if  granted  for  a  consideration,  340. 
vhetfaer  right  of  eminent  domain  can  be  relinquished,  841. 
or  the  right  te  exercise  the  police  power,  942. 
change  in  general  laws  of  the  State  does  not  violate,  846. 
nor  divorce  laws,  846. 

such  laws  not  to  devest  r^te  in  property,  846. 
what  obligation  consists  in,  346. 

remedies  for  enforcement  of  contracts  may  be  changed,  840. 
imprisonment  for  debt  may  be  abolished,  340. 
exempUons  from  execution  may  be  increased,  860. 
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OBLIGATION  OF  CONTRACTS— rnndniieif. 
mles  of  eridence  maj  bo  changed,  861. 
but  all  remedj  cumot  be  takea  awaj,  S62. 
repeal  of  itatote  giring  remedf  cannot  deatray  contracto,  858. 
appraisement  lawi  cannot  be  made  applicable  to  existing  dibte,  353. 
right  to  possession  under  mortgages  cannot  be  taken  away,  85i. 

nor  time  to  ndeem  lands  shortened  or  extended,  854. 
laws  staying  execution,  how  fu  invalid,  865. 
when  power  of  municipal  taxation  may  not  be  taken  away,  856. 
atockholdera  liable  for  eorponUe  debts  may  not  be  released  by  law, 

86fi. 
whether  a  party  may  releaae,  by  ooatract,  a  priTilege  grantAd  for  reasons 

of  State  policy,  217,  857. 
when  a  contract  requires  new  actioa  to  its  eoforoemen^  changes  may 
be  made  as  to  such  action,  S57. 
new  prcHnise  to  revive  a  debt  may  be  required  to  be  in  writing, 
867. 
laws  validating  invalid  contracts  do  not  violate  CooBtitatiou,  367. 

nor  laws  extending  corporate  franchisee,  857. 
State  insolvent  laws,  how  far  valid,  867-350. 
effect  of  polioa  laws,  711-726. 
OBSCENITY, 

in  legal  proceedings,  not  to  be  published,  554. 
sale  of  obscene  books  and  papen  may  be  prohibited,  748. 
OBSCURITIES, 

^ds  in  interpretation  of,  78-85. 

See  COHBTBDCTiON  or  Statb  Cokbtitutioits. 
OBSTRUCTIONS  TO  NAVIGATION, 

when  bridges  and  dams  to  be  considered  such,  731-738. 
when  channels  cut  by  private  parties  are  private  propertjy,  729. 
OCEAN.     See  Hioh  Skas. 
OFFICE, 

constitutional  provisions  not  changeable  by  law,  78,  a. 
temporaiy  appointmeata  to,  78,  n. 
adjudging  the  forfeiture  of,  111,  n. 
apptantmenta  to,  do  not  oonatitute  contract^  834. 
whether  they  pertain  to  tbe  ezecntiTe,  136,  n. 
right  to,  not  to  be  contested  on  htAeai  eorpvi,  426,  n. 
eligibility  to,  74^  d. 
OFFICER, 

duties  of,  when  eannot  be  taken  away,  78,  n. 

protection  of  dwelling-hooM  against,  80,  365. 

general  warranta  to,  are  illegal,  365-368. 

may  break  open  house  to  serve  criminal  warrant,  860. 

service  of  searcb-warrant  by.     See  SsAacna  Ain>  Sbizubsb. 

privil^ie  of  criticism  of,  632,  508,  n. 

lemoval  of,  186,  n. 

oonstitutioiud  qualifioatoons  cannot  be  added  to,  t^  tbe  legislaton,  78. 
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OFFICER  —  eonttmied. 

dnty  of,  when  doabtful  of  oonstitotiotwl  oonBttaetion,  6S. 

of  tbe  l^slatore,  election  of,  159. 

dejuiv,  who  is,  760. 

de/acio,  who  is,  760. 

muntoipftl,  may  be  indemnified  by  corporation,  258. 

but  not  for  refusal  to  perform  duty,  269. 

election  oL     See  Elkctiohb. 

iq)pointments  to,  not  neceaaorily  an  executive  function,  136. 

omo, 

funeral  lavs  to  be  unifonn,  76,  d. 

legislatare  not  to  grant  divOFces  or  BzBrcise  judicial  pow«,  Ul,  n. 

legislature  forbidden  to  ezeroise  the  appointing;  power,  186,  a. 

title  of  act  to  embrace  the  subject,  171,  n. 

no  act  to  be  amended  by  mere  reference  to  ita  title,  IBl,  a. 

oonstitutional  prorision  respecting  retrospective  laws,  467,  n. 

liberty  of  speech  and  of  the  press  in,  514,  n. 

privilege  of  legislators  in  debate,  650,  n. 

religious  tests  for  office  forbiddmi  in,  680,  n. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  S92,  n. 

private  property  not  to  be  taken  witbont  compensatitai,  697,  n. 
OMNIPOTENCE  OF  PARUAMENT, 

meaning  of  -the  term,  4, 108. 
OPINION, 

proscription  for,  is  unconstitutional,  488. 

on  religious  subjects  to  be  free,  576-582. 

religions  teste  forbidden  in  some  States,  579,  n. 

of  witnesses  on  religious  subjecte  not  to  constitute  disqualifloation  i 
some  States,  691,  u. 

judicial,  force  of,  as  precedents,  5&-69. 
ORDINANCE  OF   1787, 

how  far  still  in  force,  84,  n. 

admission  of  States  to  the  Union  under,  86,  n. 
ORDINANCES,  MUNICIPAL.     See  By-Lawb. 
OREGON, 

special  statutes  licensing  sale  of  lands  forbidden,  118,  u. 

divorces  not  to  be  granted  by  le^lature,  131,  u. 

exercise  of  the  pardoning  power  restrained,  137,  n. 

revenue  bills  to  originate  in  lower  house,  158,  n. 

privilege  of  lepslatoni  from  arrest,  181,  n. 

title  of  act  to  embrace  the  subject,  171,  n. 

no  act  to  be  amended  by  mere  reference  to  its  title,  182,  n. 

liberty  of  speech  and  of  the  press  in,  614,  n. 

privilege  of  legislatoni  in  debate,  650,  n. 

religions  testa  for  office  forbidden  in,  580,  n. 

private  property  not  to  be  tftken  without  compensation,  687,  a, 

disqualifications  from  suffrage  in,  768,  n. 
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OTEBBULING  DECISIONS, 
wben  should  take  place,  06. 


PAPEBS, 

prirata,  exempt  from  seizore,  865-37S. 

protected  the  aome  as  property,  438,  n. 
PARDON, 

power  of,  to  be  exercised  by  governor,  138,  n. 

ooustitutional  proriaiotia  aa  to  rulea  for,  139,  n. 

power  to,  does  not  include  reprievea,  189,  n. 
PARENT, 

right  of,  to  custody  of  child,  416. 

respective  rights  of  father  and  mother,  426. 
PARLIAMENT, 

power  of,  to  cbaage  the  coustitution,  4,  103,  209. 

acta  of,  adopted  ia  America,  32. 

lepesJ  of  acts  of,  84,  n. 

comparison  of  powers  with  those  of  State  legialatares,  108-100,  300. 

may  exercise  judicial  authority,  105. 

bills  of  attainder  by,  31S. 

pnblication  of  proceedings  of,  not  formerly  allowedi'SlO. 

publication  of  speeches  hy  members,  Sd7-00&. 

publication  of  reports  and  papers  of,  &07~668. 
PARLIAMENTARY  LAW, 

influence  of,  in  construction  of  constitutions,  1S7. 

legislative  power  in  regard  to,  159. 

power  to  preserve  order,  &c.,  under,  169. 

privilege  by,  of  members  from  arrest,  181. 
PARTIAL  LEGISLATION, 

legislature  to  govern  by  equal  laws,  481-492. 

special  laws  for  particular  individuals  not  permissible,  483. 

suspensions  of  laws  not  allowed  in  special  cases,  464. 

regulations  for  special  localities  or  classes,  485,  489. 

equality  of  rights,  &c.,  the  aim  of  the  law,  489. 

strict  construction  of  special  privileges  and  grants,  487,  490. 
and  of  discriminations  against  individuals  and  classes,  487. 
and  of  statutes  in  dentation  of  the  common  law,  74,  n. 

citizens  of  other  States  not  to  be  discriminated  against,  490. 
PARTICULAR  INTENT, 

control  of,  by  general  intent,  71,  n. 
PARTIES, 

defendants  in  criminal  suits,  evidence  of,  886-888. 

not  compellable  to  testify  against  themselves,  881,  467. 

how  subjected  to  juriadictjon  of  courts,  497-601. 

estopped  by  judgment,  60. 
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PARTITION, 

legulature  may  aathorize  aaJe  of  lands  for  pnrpoBea  of,  121. 
PASSENGERS, 

power  of  States  to  require  report  of,  from  carriers,  and  to  levy  tax 
upon,  725. 

making  oarriers  responsible  for  safety  of,  717. 

requirement  of  equal  privileges  to,  738,  u. 
PASTURAGE, 

right  of,  in  public  bigbway,  is  property,  676. 
PAUPERS, 

exclusioD  of,  from  soffrage,  753. 
PAVING   STREETS, 

assessments  for,  not  within  constitutioDal  proTisionB  respecting  taxa- 
tion, 6]  7. 

special  taxing  districts  for,  622-'631. 

assessments  may  be  made  iD  proportion  to  bene&te,  628. 
or  in  proportion  to  street  front,  629. 

but  each  separate  lot  cannot  be  made  a  separate  district,  630. 
PEACE  AND  WAR, 

power  over,  of  the  revolutionary  Congress,  7, 
of  CongrenB  under  the  Constitution,  12. 
PENALTIES, 

for  the  same  act  under  State  and  municipal  laws,  2^. 

given  by  statute  may  be  tahen  away,  446,  474. 

for  violation  of  police  regalationa,  745. 
PENNSYLVANIA, 

divorces  not  to  be  granted  by  legislature,  131,  n. 

revenue  bills  must  originate  in  lower  house,  168,  n. 

title  of  act  to  embrace  the  subject,  171,  u. 

tjme  when  acts  take  effect,  191,  n. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  396,  n. 

protection  to  person  and  property  by  law  of  the  land,  431,  □. 

liberty  of  speech  and  of  the  press  in,  513. 

privilege  of  legislators  in  debate,  &60,  n. 

religious  teste  for  office  in,  680,  n. 

private  property  not  to  be  taken  without  compensation,  697,  n. 

experiment  of,  with  single  legislative  body,  157,  n. 
PEOPLE, 

reservation  of  powers  to,  by  national  Constitution,  26. 

sovereignty  vested  in,  86,  747. 

formation  and  change  of  constitutions  by,  37. 

who  are  the,  37-39,  752. 

exercise  of  sovereign  powers  by,  762-760. 
PERSONAL  LIBERTY, 

gradually  acquired  by  servile  classes  in  Great  Britiun,  360-368. 

constitutional  prohibition  of  slavery  in  America,  364. 
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PERSONAL  LIBERTY— <Mn(inu«/. 

of  biUt  ot  ftUAiader,  21,  46,  Slfl. 

See  BiLU  or  Attaindke. 
of  tx  pott  facto  law*,  2,  46,  821. 

See  Ei  Post  Facto  Laws. 
of  unreasonable  Marches  and  seizures,  865. 
See  SaASCRES  and  Seizurks. 
of  quartering  soldiers  in  private  houses,  879. 
protection  of,  in  one's  dwelling-house,  80,  365,  370. 
criminal  accusations,  how  mads,  37fl. 
bail  for  accused  parties,  377. 

unreasonable,  not  to  be  demanded,  S7S. 
trials  for  crimes,  878-412. 

See  Cbihes. 
meaning  of  the  term,  413,  486. 
legal  restraints  upon,  414-117. 

right  to,  in  England,  did  not  depend  on  any  statute,  116. 
i«aaon  why  it  was  not  well  protected,  416. 
evasions  lA  the  writ  of  habeas  corpus,  419- 
the  Aobeo*  eorput  act,  31,  420. 

did  not  extend  to  American  Colonies,  421. 
general  adoption  of,  421. 
writ  of  habera  corpnt,  421. 

when  national  courts  may  issue,  422. 
Stale  courts  to  issue  generally,  424. 

retom  to,  when  prisoner  held  under  notional  authority,  421. 
not  to  be  employed  as  a  writ  of  error,  425. 
Application  tor,  need  not  be  made  in  person,  425,  n. 
what  the  officer  to  inquire  into,  425. 
to  enforce  relative  rights,  426. 
PETIT  JURY, 

trial  by.     See  Jcst  Tsial. 
PETITION, 

right  of,  427,  681. 
PETITION  OF  RIGHT, 

was  a  declaratory  statute,  81,  314. 
quartering  soldiers  upon  subjects  forbidden  by,  870. 
PICTURES, 

libels  by,  injury  presumed  from,  524. 
indecent,  sale  of,  may  be  prohibited,  748. 
PLURALITY, 

sufficient  in  elections,  747,  779. 
POISONS, 

regulation  of  sales  of,  741. 

POLICE  POWER, 

exercise  of,  by  municipal  corporations,  245-248. 
pervading  nature  of,  710-722. 
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POLICE  TOWER  — eofUmutd. 
definition  of,  706,  a. 
the  mftxim  on  irhkh  it  rerta,  708. 
States  DO  power  to  raUnquish  it,  380-344,  715. 
power  of  States  to  make  regoUtionB  which  affect  oontracts,  71l)-722> 
how  charters  of  private  incorporation  may  be  afiectad  by,  712-722. 
charters  canoot  be  amended  on  pt«tence  of,  713. 

nor  rights  granted  by  chartore  taken  away,  714. 
nulroad  corporations  may  be  required  to  fence  track,  715. 

and  made  liable  for  beasts  killed  on  track,  715. 
grade  of  railways  and  crossings  may  be  prescribed,  71S. 
requirement  that  bell  shall  be  rung  or  whistle  sounded  at  crossings,  fltc, 

716. 
whether  carriers  of  persons  may  not  be  made  insurers,  717. 
action  may  be  given  for  death  caosed  by  negligence,  717. 
B&le  of  intoxicating  drinks  may  be  regulated  by  States,  718. 

regulation  of,  does  not  interfere  with  power  of  Congress  orer  com- 
merce, 719. 
sale  of  intoxicating  drinks  as  a  beverage  may  be  ^t)hibited  by  States, 

719. 
payment  of  United  States  license  fee  does  not  give  rights  as  agunst 

Stat«  law,  720,  721. 
quarantine  and  health  regulations  by  Stat«s,  722. 
harbor  r^ulatiouB  by  the  States,  723. 

line  of  distinction  between  police  r^olations  and  interference  with  com- 
merce, 724. 
police  regulations  may  be  established  by  Congress,  726. 
State  requirement  of  license  fecfrom  importers  illegal,  BOl,  736. 
State  regulations  to  prevent  immigrants  becoming  a  public  charge, 

726. 
State  r^ulations  of  pilots  and  pilotage,  726. 
Sunday  laws  ss  regulations  of  police,  726. 
regulation  by  States  of  use  of  highways,  727. 
owners  of  urban  property  may  be  required  to  build  sidewalks,  727. 
construction  of  levees  on  river  fronts,  733. 
oontrol  of  navigable  waters  by  States,  728, 
restrictions  on  this  control,  7S0. 
monopolies  not  to  be  granted,  729,  730. 
States  may  improve  and  charge  tolls,  781. 
may  authorize  bridges,  781. 

when  these  bridges  to  be  abated,  732. 
may  establish  ferries,  732. 
may  authorize  dams,  732. 

when  the  dams  may  be  abated,  783. 
may  regulate  xpeed  of  vessels,  733. 
regulations  of  civil  rights  and  privileges,  734. 
regulations  of  business  charges^  734. 
other  cases  of  police  regulations,  T8Q. 
deetruotion  of  properly  to  prevent  spread  of  fire,  780. 
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POLICE  POWER  — con/mu<(f. 

establishment  at  fire  limits,  whftrf  lines,  &c.,  740. 

regulations  respecting  gnnpowder,  pQisons,  doga,  anwbolMOme  prori- 
sions,  &c.,  741. 

regoUtioas  for  protection  of  public  morale,  741. 

market  regulations,  744. 

regultUJon  of  employmenta,  734,  748-745. 

prohibited  act  or  omission  may  be  made  criminal,  749. 
POLICE  REGULATIONS, 

power  to  establish,  may  be  conferred  on  municipal  coiporations,  147. 
See  PoucB  Power. 
POLICE  REPORTS, 

publication  of,  558. 
POLITICAL  DEPARTMENT. 

construction  of  constitution  by,  51-64,  66,  83,  a. 
POLITICAL   OPINIONS, 

citizens  not  to  be  proscribed  for,  4SS. 
POLITICAL  POWER, 

distinguished  from  judicial,  121,  D. 
POLITICAL   RIGHTS, 

equality  of,  483-490,  570-£82. 
POPULAR  RIGHTS, 

not  measured  by  constltntiona,  47,  n. 
POPULAR  VOTE, 

submission  of  laws  to,  not  generally  allowable,  189. 
See  Electiohb. 
POPULAR  WILL, 

expression  of,  aa  to  amendment  of  constitntious,  40. 

most  be  obtained  under  forms  of  law,  748. 
See  Elbctions. 
POSSESSION, 

importance  of,  in  limitation  laws,  450. 
POST-OFFICES, 

and  post-roads,  Congress  may  establish,  11. 

inviolability  of  oorreapondence  through,  871-378. 
POWDER, 

police  regulations  concerning  storage  of,  741. 
POWERS, 

of  government,  apportionment  of,  by  State  constitutions,  42-46. 

of  Congress,  11,  12. 

of  State  legislatures,  103-110. 

See  Judicial  Power;  Lkgiblahtk  Povtbhb. 
PRACTICAL  CONSTRUCTION, 

weight  tA  be  given  to,  81. 

not  to  override  the  Constitution,  85. 


by  Google 


INDSX.  Bol 

PRECEDENTS, 

imporUnce  of,  00-63. 

judicUl,  how  far  binding,  60-66. 

law  made  bj,  69,  70,  n. 

only  ftuthoritative  witliia  coautry  where  decided,  64. 

wheD  to  be  overruled,  65. 

of  executive  department,  force  of,  81. 
PRECIOUS  METALS, 

in  tiie  eoU  belong  to  sovereign  authority,  648. 
PRELIMINARY  EXAMINATIONS. 

of  persons  accused  of  crimes,  884. 

publication  of  proceedings  on,  not  privileged,  563. 
PRESCRIPTIVE  CORPORATIONS, 

powers  of,  238. 
PRESENCE, 

of  prisoner  at  his  trial,  388. 
PRESIDEXT, 

powera  and  dnties  of,  15. 
PRESS,  LIBERTY  OF.     See  Libkktt  or  Spekch  axd  of  tbx  Prkss. 
PRESUMPTION, 

of  constitutionality  of  statutes,  201,  218. 

of  existence  of  corporation,  238. 

of  innocence  of  sccnsed  party,  376. 

of  correctness  of  legislative  motives,  222,  264,  257. 
PRICES, 

regulation  of,  734. 
PRINCIPAL  AND  BAIL, 

custody  of  principal  by  bail,  417. 
PRINTED  BALLOTS, 

answer  the  requirement  of  written,  761,  n. 
PRIVATE  BUSINESS, 

taxation  to  aid,  264-270. 
PRIVATE  CORPORATIONS, 

distinguished  from  public,  336,  o. 

charters  of,  are  contract,  837. 
PRIVATE  PAPERS.  See  Papkrb. 
PRIVATE  PROPERTY, 

right  U>,  is  before  constitntioDS,  47,  200,  436. 

of   municipal    corporations,  how  far  under   l^isUtira  control,  284, 
280. 

when  affected  with  a  public  interest,  734r-78{l. 

owners  cannot  be  compelled  to  improve,  477,  650,  660. 

appropriating,  under  right  of  eminent  domun,  618. 

trial  of  right  to,  454,  456. 

protection  of,  agunst  municipal  action,  248. 

See  EuiMEirr  Dohaim;  Ysbted  Riobtb. 
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PRIVATE  RIGHTS, 

uot  to  be  cooatrued  ftway  bj  the  legislktare,  G3. 
PRIVATE  ROADS, 

cannot  be  Uid  out  under  right  of  emiueDt  domaio,  6S7. 
PRIVATE  STATUTES, 

not  evidence  •gaiDst  third  partjes,  116. 

to  authorize  sales  by  guaidians,  &c.,  are  oonatitutioiuJ,  117,  481,  ISO. 
PRIVIES, 

estoppel  of,  by  judgment,  60. 

PRIVILEGED  COMMUNICATIONS, 

meauiDg  of  the  term,  525. 

when  made  in  answer  ia  inquiries,  626. 

between  principal  and  agent,  d'27. 

where  parties  xustain  confidential  relations,  537. 

discussing  measures  or  principles  of  gOTemment,  628. 

criticising  officers  or  candidates,  632. 

made  in  the  course  of  judicial  proceedings,  516. 

made  by  coansel,  542,  562. 

by  legislator  to  coastituenta,  560,  662. 

by  client  to  counsel,  408. 
PRIVILEGES, 

of  citizens  of  the  several  States,  21^4,  602. 

citizens  not  to  be  deprived  of,  13,  21,  366. 

protection  of,  rests  with  the  States,  859,  n.,  784. 

of  legislators,  161. 

special,  strict  constmction  of,  488-490. 

regulation  of,  784. 
PROCEEDINGS, 

of  constitutional  convention  may  be  looked  to  on  qnesticnia  of  cmutreo- 
tion,  70. 

of  legislative  bodies,  publication  of,  519-510,  553-667. 
PROFANITY, 

in  judicial  prooeedings,  pablica^n  of,  554. 

punishment  of,  6S6. 
PROFESSIONAL  COMMUNICATIONS, 

not  to  be  disclosed,  408. 
PROFESSIONAL  SERVICES, 

to  inflnence  legislation  cannot  be  contracted  for,  164. 

law  reqairing,  without  oompensatiou,  to  be  strictly  oonsbned,  487. 
See  CouNSBL. 
PROHIBITIONS  ON  THE  STATES, 

in  the  federal  Constitution,  20. 

in  forming  or  amending  coniititutions,  42. 
PROHIBITORY  LIQUOR  LAWS, 

oonstitutioualify  of,  713. 
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PROPERTY, 

qnalific&Uon  for  Buffrage,  753. 

protectioD  of,  by  foarteeoth  amendment,  13. 

of  municipal  corporalionH,  cootfol  of,  2S9. 

See  Eminknt  Douaik;  Private  Propkktt;  Tebtbd  BlOBTB. 
PROROGATION, 

of  the  l^elature  by  governor,  168. 
PROSCRIPTION, 

of  persons  for  their  opinions,  iSS,  676-582. 
PROSECUTING  OFFICERS, 

dnt;  of,  to  treat  acciued  parties  with  jadiciot  faimefls,  378,  n., 
412,  n. 
PROTECTION, 

the  equivalent  for  taxation,  69S. 
PROVISIONS. 

regulations  to  prevent  sale  of  unwholesome,  744. 
PUBLIC  CORPORATIONS.    See  Mokicipai.  CoRTORAnoM. 
PUBLIC   DEBT, 

inviolalnlity  of,  13. 
PUBLIC  GOOD, 

laws  should  have  reference  to,  165. 
PUBLIC  GRANTS, 

strict  construction  of,  480. 

See  Cbarteb  ;  Fbarchibx. 
PUBLIC  GROUNDS, 

lands  dedicated  for,  not  to  be  put  to  other  uses,  292,  n. 
PUBLIC  INTEREST, 

when  property  affected  with,  735-739. 
PUBUC   MORALS, 

regulations  for  protection  of,  743. 

See  RRLiatoua  Liberty. 
PUBLIC  OFFICERS.     See  Ofpickh. 
PUBLIC  OPINION, 

not  to  affect  construction  of  constitution,  87. 

expression  of,  by  elections,  748. 
PUBLIC  PURPOSES, 

appropriation  of  property  for,  647,  661. 

See  Ehihent  DoHAm. 
PUBLIC  STATUTES, 

what  are,  483,  n. 
PUBLIC  TRIAL, 

accused  parties  entitled  to.  880. 

not  essential  that  everybody  be  allowed  to  attend,  880 
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PUBLIC  USE, 

of  property,  what  coDstltutea,  659. 

See  Ehihbxt  Domaut. 
PUBLICATION, 

of  Btatut«B,  1S3-191. 

of  debates  in  Failiaioent  formerly  not  Buffered,  516. 

of  books,  &c.,  cenBorship  of,  517. 

of  debates  in  American  le^slative  bodies,  617,  618. 

of  legislative  speeches.  567. 

of  judicial  proceedings,  552-556. 

of  notice  to  non-resideat  parties,  499. 

See  LiBERTT  OF  Speech  amd  or  the  Pbxb8. 
PUBLISHERS  OF  NEWS, 

not  privileged  in  law,  656. 
PUNISHMENTS, 

what  changes  in,  the  legislature  may  make  applicable  to  previoiis 
offences,  3-21-381. 

of  crimes  by  servitude,  364. 

cruel  and  unusual,  prohibited,  402, 

must  not  exceed  nieasuTe  the  law  has  prescribed,  404. 

See  Bills  or  Attaivdeb;  Cbihes;    Ex  Post  Facto  Laws. 


Q. 

QUALIFICATIONS, 

of  officer  or  voter  under  constitntion  cannot  be  added  to  by  legislature,  78. 

of  inembera  of  legislature  to  be  determine)!  by  tiie  two  honees,  169. 

of  voter,  inquiring  into,  on  contested  election,  789-791. 
QUARANTINE, 

regulations  by  the  States,  722. 
QUARTERING  SOLDIERS, 

in  private  houses  in  time  of  peace  forbidden,  375. 
QUASI  CORPORATIONS,  296. 
QUORUM, 

majority  of,  generally  sufficient  for  passage  of  laws,  169. 

of  courts,  must  act  by  raajoritieB,  116.  u. 

full  court  generally  required  oa  constJtalJonal  queslioDB,  195. 


R. 

RACE, 

not  to  be  a  disqualification  for  soffn^,  14,  7^. 
marriages  between  persons  of  different,  483,  n. 
RAILROADS, 

authorizing  towns,  &c.,  to  subscribe  to,  is  not  delegating  legislative 
power,  141. 


by  Google 


RAILROADS  —  continued. 

whether  sucb  subscriptions  maj  be  made,  265-^4. 
appropriations  of  lands  for,  659. 

and  of  materiaU  for  constructing,  851. 
aud  of  lands  for  depot  buildings,  &c.,  671. 
corporations  may  take,  666. 

See  Eminent  Douaim. 
appropriation  of  highways  for,  677-686. 
must  be  legislative  permission,  676. 
whether  adjoining  owner  entitled  to  compensation,  677. 
police  regulatious  in  respect  to,  128,  n.,  710-713. 

requiring  corporations  to  fence  track  and  pay  for  beasts  killed,  716. 
regulation  of  grade  and  crossings,  71S. 
proTisions  re^rdiug  alarms,  716. 
regulation  of  charges,  720,  u.,  721,  n. 
responsibility  for  persons  injured  or  killed,  717. 
bridges  for,  over  navigable  waters,  781, 
READING  OF  BILLS, 

constitutional  provisions  for,  95,  166-170. 
SEAL  ESTATE, 

not  to  be  taxed  oat  of  taxing  district,  020. 
within  taxing  district  to  be  taxed  uaiformly,  620. 
taking  for  public  use.     See  ButNEMT  Douaim. 
BEASONABLENESS, 

of  municipal  by-laws,  243. 
of  limitation  laws,  451. 
of  police  regulations.    See  Policb  Powbb. 
REBELLION, 

employment  of  militia  to  suppress,  12. 
RECITALS, 

in  statutes,  not  binding  upon  third  parties,  116. 
when  they  may  be  evidence,  116. 
RECONSTRUCTION  OF  STATES, 

control  over,  43,  n. 
RECORDS, 

public,  of  the  States,  full  faith  and  credit  to  be  given  to,  22,  28. 
judicial,  not  generally  to  he  contradicted,  2B,  502. 
See  Judicial  pROCEBDiNoa. 
REDEMPTION, 

right  of,  cannot  be  shortened  or  extended  by  legislature,  368,  354. 
REFUSAL  TO  PLEAD, 

in  criminal  cases,  consequence  of,  879,  n. 
REGISTRATION, 

of  voters,  may  be  required,  766. 
REGULATION, 

of  oommeree  by  Congress,  11,  718-726. 
66 
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REGULATION  —  eonttnved. 

of  Darigable  waters  bf  Congran,  730. 
police,  b;  the  States.    See  PoucK  Fowkb. 
of  the  right  of  suffn^,  752. 

right  of,  does  not  imply  a  right  to  prohibit,  246,  218- 
REHEABING.     See  New  Tbials. 
RELIGIOUS  LIBERTY, 

care  taken  bj  State  constitutions  to  protect,  679-582. 
diatinguishetl  from  religious  toleration,  577. 

does  not  preclude  rec(^nition  of  superintending  Providence  hj  public 
authorities,  583. 
nor  appointment  of  chaplains,  thanksgiving  and  fast  d^,  683. 
nor  recognition  that  the  prevailing  religion  of  the  SUte  is  Cbristiau, 
583. 
the  maxim  Uiat  Christiaoiity  is  part  of  the  law  of  the  land,  583- 

ees. 

pnniahment,  of  blasphemy  does  not  invade,  684-590. 
or  of  other  forma  of  profanitj,  689. 

Sunday  laws,  bow  justi&ed,  589,  726. 

respect  for  religious  scruples,  691. 

religious  belief,  as  affecting  the  competency  or  credibility  at  wifaiesses, 
691,  n. 
REMEDIAL  STATUTES, 

liberal  constmotion  of,  74,  n. 

parties  obtaining,  are  bound  by,  116. 
REMEDY, 

power  of  legislature  over,  in  criminal  cases,  823-S31. 
in  civil  cases,  114-117,  316-857,  443. 

legislature  cannot  take  away  all  remedy,  ft62. 
may  give  new  remedies,  and  defences,  349. 
may  limit  resort  to  remedies,  448-451. 

for  collection  of  taxes,  645. 

for  compensation  for  property  taken  by  public,  694-899. 
REMOVAL. 

of  causes  from  State  to  natJonal  conrts,  16-18. 
REPEAU 

of  old  English  statutes,  84,  n. 

all  laws  subject  to,  14i),  160. 

of  statutes  at  same  session  of  passage,  184. 

l^  implication,  not  favored,  184. 

of  corporate  charters,  337-339. 

of  a  law,  terminates  right  to  give  judgment  nnder  it,  471. 

of  laws  conflicting  with  nnconstitutional  law,  222. 

question  of,  not  to  be  referred  to  the  people,  143. 
REPORTS, 

of  public  mratings,  536. 

of  legislative  proceedings,  pnblication  c^,  616-518,  667. 


by  Google 


REPORTS  —  continued. 

of  jodicial  proceedinga,  pablicataon  of,  65S-{)58. 

See  LiBXRTT  or  Spkeoh  and  or  trx  Fbua. 
REPRESENTATION, 

oonstractire,  73,  n. 

See  LxaiSLATiTB  Dbpabthkht;  LiaiBLATOBa. 
REPRIEVE, 

power  0^  not  iacludediD  power  to  pardoD,  137,  n. 
REPUBUCAN  GOVERNMENT, 

guarantee  of,  bj  United  States  to  tlie  States,  24, 12. 

maxims  of,  do  not  constitute  limitations  on  legislative  power,  20^ 
204. 
REPUBLICATION, 

of  amended  etatatos  ondar  oeTtain  State  oonstdtations,  181-188. 
RES  ADJUDICATA, 

parlies  aad  privies  estopped  bj  judgments,  60. 

force  of  judgment  does  not  depend  on  rest 

strangers  not  bound  by,  81. 

parties  and  privies  not  bound  in  new  controversy,  81. 
RESERVED  POWERS, 

under  the  United  States  Constitation  in  the  States  and  people,  10,  26. 
RESIDENCE, 

gives  jnrisdictioD  in  divorce  suits,  496. 
but  not  unless  bonajide,  490. 

as  affecting  right  to  impose  personal  taxes,  620. 

of  voters,  what  oonstitntes,  754. 
RESTRICTIONS, 

on  trade  by  municipal  by-laws,  244-34S. 

in  United  States  Constitution  on  powers  of  the  States,  20-24. 

on  power  of  people  to  amend  oonstitutions,  42. 

on  powers  of  legislature.    See  Lroulaturu  or  tbk  States. 
RESUMPTION  OF  GRANTS, 

by  the  States  is  forbidden,  382. 
RETROSPECTIVE  LEGISLATION, 

when  admissible  generally,  111-118,  455-47S. 

cannot  revive  demands  which  are  barred,  466. 

nor  create  a  demand  where  none  ever  equitably  existed,  46C. 

may  take  away  defences  based  on  informalities,  466. 

may  cure  irragularitias  in  legal  proceedings,  467. 
or  in  corporate  action,  &c.,  467,  461, 

what  defects  can  and  what  cannot  be  covered  by,  468,  487,  489,  471. 

may  validate  imperfect  marriages,  469. 
or  other  imperfect  contracts,  461-468. 
or  invalid  deeds,  464. 

may  take  away  defence  of  usury,  463. 

bonajide  purchasers  not  to  be  affected  by,  468. 
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BETROSPECTIVE  LEGISLATION— «»i(tnw«f. 

legalizing  mnnicipal  aoikm,  279,  469. 

peodency  of  niit  does  not  afiect  power  to  pass,  470. 

canoot  make  good  what  the  le^pslatiue  oould  not  originally  have  per- 
mitted, 471. 

canaot  cure  defects  of  jnrisdiction,  471-478. 

forbidden  in  some  States,  437. 

statutes  generally  construed  to  operate  prospectively,  76,  466. 

prospective  oonstmction  of  constitution,  76. 
REVENUE, 

in  some  States  bills  for,  to  originate  with  lower  hoose,  158. 

cannot  be  raised  under  rigbt  of  eminent  domain,  653. 
See  TAXATiotr. 
REVISION, 

of  State  oonstitationB,  42. 

of  statutes.     See  Statutes. 
REVOLUTION,  AMERICAN, 

powers  of  the  Crown  and  Parliament  over  Cokmiea  before,  6-8. 

Congress  of  the,  its  powers,  7-9. 

division  of  powers  of  goverament  at  time  of,  7,  n. 
REWARDS, 

by  towuB  for  apprehension  of  oSeuders,  263,  n. 
RHODE  ISLAND, 

ratification  of  Constitution  by,  9. 

charter  government  of,  86. 

judges  of,  to  give  opinions  to  governor  and  legislatoie,  62,  n. 

privilege  of  legislators  from  arrest,  161,  n. 

impeachment  of  judges,  1S4,  n. 

protection  to  person  and  property  by  law  of  the  land,  431,  n. 

liberty  of  speech  and  of  the  press  in,  512,  n. 

privilege  of  legislators  in  debate,  650,  n. 

religious  tests  for  office  forbidden  in,  679,  n. 

periodical  valuations  for  taxation,  616. 

exclusions  from  sufErage  in,  753. 
BIGHTS, 

distinguished  from  the  remedy,  345-36S, 

vested.     See  Vebtbd  Riq&ts. 

in  action.     See  Action. 
ROADS, 

appropriation  of  private  property  for,  651,  659. 

appropriation  of  materials  for  constmctiug,  661. 

approj^ation  of,  for  railroads,  &c.,  676-686. 
See  Ehimbnt  Douaiit. 

regulation  of  use  of,  by  States,  727. 

action  for  exclusion  from,  676,  n. 
RULES  AND  REGL'LATIONS.    See  By-laws. 
RULES  OF  CONSTRUCTION.    See  Cosbtedction  of  State  Cootti- 

TDTIONS. 
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IKDSX. 

RULES  OF  EVIDENCE, 

power  of  tiie  legislature  to  change,  B48,  4SS. 
See  EviDBNCB. 
RULES  OF  LEGISLATIVE  ORDER, 

are  Qoder  (lie  control  of  the  legislature,  156-168. 

See  Leqislatukes  or  tbb  States. 


SABBATH, 

laws  for  obeerrance  of,  588,  726. 
SALE  OF  LANDS, 

of  iDcotnpetent  peraouH,  &c.,  special  legisla^Te  aothori^  for,  117. 
propriety  of  judicial  action  in  sach  cases,  117. 
SCHOOL-HOUSES, 

exercise  of  rigbt  of  eminent  domain  for  sites  for,  661. 
SCHOOLS, 

general  power  of  States  to  provide,  226,  n. 
oontrol  of,  226,  227,  n. 
impartial  rights  in,  227,  n.,  4&S,  n. 
SCOTLAND, 

serritade  in,  364. 
SEAMEN, 

impreasmeat  of,  865. 
SEARCH-WARRANTS.     See  Seabchbs  and  Sbieures. 
SEARCHES   AND  SEIZURES, 

the  maxim  that  every  man's  honse  is  hb  caatle,  80,  S65. 
tinreasonable  searches  and  seizores  prohibited,  365. 

origin  of  the  prohibition,  366. 
history  of  general  warrants  in  England,  866,  n. 
general  warrants  in  America,  307. 
search- warrants,  their  arbitrary  character,  360. 

only  granted  after  a  showing  of  cause  on  oath,  869. 
must  specify  place  to  be  searched  and  the  object,  870. 

particularity  of  description  required,  870. 
should  be  served  in  daytime,  370. 
must  be  directed  to  proper  officer,  370. 
most  command  accused  party  and  property,  &o.,  to  be  brot^ht 

before  officer,  871. 
cannot  give  discretionary  power  to  ministerial  officer,  871. 
not  allowed -to  obtain  evidence  of  intended  crime,  871. 
cases  in  which  they  are  permissible,  872. 
not  to  seize  correspondence,  373,  n. 
for  libels,  illegal  at  common  law,  373,  n. 
officer  following  command  of,  is  protected,  874. 
and  may  break  open  doors,  874. 
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SEAS.    See  Hiqh  Sba«. 

SECESSION, 

not  ftdmittod  l^  the  Conrtitiitioii,  10. 


inTioUbilitr  of,  in  coireepondenoe,  871-S74. 

elector's  privil*^  of,  780. 

prinlege  of,  u  between  connael  and  client,  408. 
SEDITION  LAW, 

pusage  of,  aod  proaecntionB  onder,  629. 
SELF-ACCUSATION, 

not  to  be  oompellM],  881. 
SELF-DEFENCE, 

right  to,  874,  n. 
SELF-EXECDTING  PROVISIONS, 

whst  are  ud  we  not,  98-102. 
SELF-<K}VERNM£NT.     See  Electioim;  MoincirAl,  Cobtobatiosb. 
SERMONS, 

privilege  of  criticism  of,  HI,  64S,  n. 
SERVANT, 

control  of,  hj  muter,  416. 
SERVICES, 

laws  requiring,  witbont  compensation,  sfatictl;  coostraed,  487. 

to  inflnence  l^slaUon  cannot  be  otmtracted  lor,  107. 

of  child,  right  of  father  to,  416. 
SERVITUDE.    See  Si.*tmt. 
SHEEP, 

Isolations  for  jHoteetion  of,  4S6,  a.,  711,  a. 
SIDEWALKS, 

owneia  of  lots  may  be  compelled  to  bnild  nnder  police  power,  737. 
See  AssKMmiTTa. 
SIGNING  OF  BILLS, 

bj  offloers  of  li^Blsture,  184. 

by  Uie  goremor,  184. 
SLASDEB, 

general  mlee  of  liabilitj  for,  621. 

See  LiBiKTT  or  SncscH  liu>  or  tarn  Tmmu. 
SLAVE  GONTBACTB, 

enforcement  of,  347,  n. 
SLAVERY, 

former  state  of,  in  England,  360. 

causes  of  its  disq>pearance,  860-863. 

in  Scotland,  864. 

in  America,  864. 

now  prohibited,  12. 

•erritnde  in  punishment  of  crime,  13, 863. 
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SOLDIERS, 

quartering  of,  in  private  lioiuea  prohibited,  875. 

tnanicipal  booDties  to,  27&-379. 

military  enffntge  Iftws,  l&i. 

Jealoasy  of  standing  annieB,  428. 
SOUTH  CAROLINA, 

revenne  biHs  to  originate  in  loner  lioaae,  168,  n. 

title  of  act  to  embrace  the  object,  171,  n. 

ri^t  of  Jury  to  determine  the  law  in  cases  of  libel,  896,  a. 

protection  of  person  and  property  by  law  of  the  land,  181,  n. 

liberty  of  speech  aod  of  the  press  in,  615,  a. 

religious  testa  for  office  in,  680,  n. 

private  property  not  to  be  taken  without  ccmipensation,  697,  n. 

exclusions  from  suffrage  in,  753. 
SOVEREIGN  POWERS, 

separation  of,  48,  44,  109, 110,  113,  114. 

cannot  be  granted  away,  149,  249,  339-844. 
SOVEREIGN  STATE, 

what  it  is,  1. 

American  States  not  strictly  snch,  7, 16, 16. 

not  liable  for  acts  of  agents,  16,  n. 
SOVEREIGNTT, 

definition  of,  1. 

territorial  and  other  limits  of,  2. 

in  America,  rests  in  people,  87,  747. 

division  of  powers  of,  in  American  system,  2,  60. 

legislature  not  to  bargain  away,  149,  389-344< 

exercise  of,  by  the  people,  748. 

Sea  Elxctiokb. 
SPECIAL  JURI3DICTI0K, 

courts  of,  C04. 
SPECIAL  LAWS, 

forbidden  in  ceri;un  States  where  general  can  be  made  applicable,  131,  n. 
153,  n. 

doe  process  of  law  does  not  always  forbid,  482. 

for  sale  of  lands,  &c.,  117. 
SPECIAL  PRIVILEGES, 

strict  construction  of,  465-490. 

restrictions  in,  based  on  eez,  746,  a. 
SPECIAL  SESSIONS  OF  LEGISLATURE, 

calling  of,  by  the  governor,  1S8, 187. 
SPEECH,  FREEDOM  OF.    See  Libbrtt  or  Spxxcb  and  or  the  Prus. 
SPEECHES, 

of  legislators,  publication  of,  667,  50S. 
SPEED, 

upon  public  highways,  r^ulalion  of,  727. 

on  navigable  waters,  788. 


by  Google 


872  iKSEZ. 

SPEEDT  TRIAL, 

right  of  accused  parties  to,  879. 
SPIRIT  OF  THE  CONSTITUTION, 

mnat  be  foand  in  the  words  employed,  B7,  20C. 

laws  in  snppoeed  violation  of,  20S. 
STALLIONS, 

prohibition  of  standing  of,  in  public  places,  743,  n. 
STAMP, 

defouoe  to  contract  based  on  the  want  of,  may  be  taken  away,  466. 

cannot  be  required  on  process  of  State  courts,  696. 

upon  contract,  599,  n. 
STAMP  ACT  CONGRESS, 

what  led  to,  6. 
STANDING  ARMIES, 

jealousy  of,  428. 
STANDING  MUTE, 

of  accused  party,  proceeding  in  case  of,  879. 
STAB  CHAMBER, 

court  of,  418. 
STATE, 

definitioii  ol,  1. 

sovereign,  what  is,  1. 

distinguished  from  nation,  1. 

limits  to  jurisdictioa  of,  2. 

not  liable  for  acts  of  agents,  15,  n. 
STATE  BUILDINGS, 

local  taxation  for,  264,  n.,  284,  n. 
STATE  CONSTITUTIONS, 

in  existence  when  United  States  Constitution  was  formed,  20. 

pre-existing  laws,  common  and  statutory,  29-34,  85,  d. 
ordinance  of  1787,  34,  n, 
colonial  charters,  36. 

bow  modified  when  not  containing  provisions  therefor,  86. 

theory  that  the  people  are  sovereign,  86. 

general  rules  for  modification  of,  38-47. 

right  of  people  of  territories  to  form,  87. 

right  to  amend,  nata  iu  people  as  an  organized  body  poli&,  40. 

will  of  the  people  must  be  expressed  under  forms  of  law,  40. 

conventions  to  amend  or  revise,  41. 

limitations  by  Constitution  of  the  United  States  od  power  to  amend, 
42. 

protection  of  personal  rights  by,  42,  44,  45. 

unjust  provisions,  &c.,  must  be  enforced,  43. 

what  is  generally  to  be  expected  in,  44. 

are  not  the  origin  of  individual  rights,  47. 

are  presumed  to  have  been  drafted  with  care,  71. 

are  enccessora  of  English  charteis  of  liberty,  72. 
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STATE  CONSTITUTIONS  — conhnurf. 
oonstructiOD  of,  49. 

See  CoMBTBUCTioiT  or  State  Combtitutioms. 
STATE  COURTS, 

remoTal  of  causes  from,  to  United  Slates  coortB,  16. 
to  decide  finally  questions  of  State  law,  IS. 
protection  to  personal  liberty  by,  859,  ^1. 
See  CoDRTB. 
STATE  INDEBTEDNESS, 

prohibition  of,  will  not  prevent  indebtedness  by  municipal  eorporationBt 
272-274. 
STATE  INSTITUTIONS, 

load  taxation  for,  264,  n.,  261,  235,  n. 
STATEMENT, 

of  defendant  in  crinunal  caae,  right  to  make,  and  effect  of,  335- 
888. 
STATE'S  ATTORNEY, 

fairness  required  of,  413,  n. 
STATES  OF  THE  UNION, 
in  nhat  Mnse  sovereign,  7. 
always  Bnbject  to  a  common  goremment,  10. 
suits  between,  in  Federal  courts,  15. 
division  of  powers  between,  and  the  nation,  2. 
not  suable  by  individuals,  16. 
powera  prohibited  to,  20,  25. 
faith  to  be  given  to  public  records  of,  22. 
privileges  and  immunities  of  citizens  of,  19,  602. 
agreements  of,  are  inviolable,  331. 
compacts  between,  are  inviolable,  333,  n. 
STATUS, 

of  marriage,  control  of,  by  legislature,  180. 
See  Divorce. 
STATUTES, 

adopted  from  other  States,  conatniction  of,  64,  n. 
directory  and  mandatory,  88. 
enactment  of,  166,  166. 

constitutional  requirements  must  be  observed,  167. 
common  parliamentary  law  as  afFecting,  167. 
the  two  houses  must  act  separately,  157. 

to  proceed  in  their  own  nay  in  collecting  information,  182. 
Jonmals  of  houses  as  evidence,  163. 
introduction  of  bills,  166. 
three  several  readings  of  bills,  Sir-96,  168. 
yeas  and  nays,  entry  of,  94,  169. 
what  sufficient  vote  on  passage,  169. 
title  of  bill,  formerly  no  part  of  it,  170. 

constitutional    provisions    requiring  object  to  be  expressed,  97, 
170. 
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874  INDEX. 

STATUTES  —  continued. 

tbcM  provisions  mand&tor;,  ISO- 
evil  to  be  remedied  tbereb;,  171. 

particularity  required  in  stating  object,  173. 

"  oUier  purpoaes,"  ioeffectutd  words  iu,  176. 

«jAmple8  as  to  irbot  can  be  held  embraoed  in,  176. 

effect  if  more  than  one  object  embraced,  177. 

effect  where  act  broader  than  title,  178. 
ameudatoi;,  181.  I 

requirement  that  act  amended  be  set  forth  at  length,  182. 

this  not  applicable  to  amendments  bj  implication,  183.  I 

repeal  of,  at  session  of  their  passage,  184. 

by  unooDstitutional  act,  222. 
approval  of,  by  the  goTemor,  184. 
passage  of,  at  special  sessions,  187,  18S. 
when  to  take  effect,  188. 

publication  of,  ISQ-lQl.  . 

presumed  validity  of,  201-211,  218.  I 

power  of  courts  to  declare  their  unconstitutiotiality,  198,  201.  i 

not  to  be  exercised  by  bare  qaorum,  195. 

Dor  unless  decision  on  the  very  point  necessary,  103.  I 

nor  on  complaint  of  party  not  interested,  197. 

nor  solely  because  of  unjust  provisions,  197. 

nor  because  violating  fundamental  principles,  202,  20S. 

nor  because  opposed  to  spirit  of  coustitutioit,  205.  I 

nor  in  any  donbtful  case,  216. 
may  be  unconstitutional  in  part,  211.  I 

instances  of,  212-216.  i 

constitutional  objection  to,  may  be  wsdved,  216. 
motives  in  passage  of,  not  to  be  inquired  into,  223. 
consequence  when  invalid,  224. 
whether  jury  may  pass  upon,  411,  n. 
retrospective,  455, 
construction  of,  to  be  such  as  to  give  effect,  220. 

presumption  against  conflict  with  constitution,  221,  222. 

to  be  prospective,  456. 

contemporary  and  practical,  81. 
ex  poit  facto,  821-311. 

See  Ei  Post  Facto  Laws. 
violating  obligation  of  contracts,  831-367. 

See  OsLtOATioif  or  Costbaotb. 
unequal  and  partial,  481-492. 
of  limitation,  448. 

of  parliament,  how  far  in  force  in  America,  32-34. 
STATUTORY  LIENS, 

whether  they  may  be  taken  away,  849,  n. 
STATUTORY  PRIVILEGES, 
are  not  vested  rights,  473. 
strict  oonstiuction  of,  486-492. 
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STAT  LAWS, 

law  taking  from  morlg^eM  rig^t  to  ponesiion  invalid  u  to  existiiig 

mortgages,  854. 
law  eztending  time  of  redemption  of  lands  {mvioasly  sold  is  void, 

851. 
taw  sborteDing  redemption  void,  365. 
■tay  of  execution  on  exiatdng  demnodB  for  onreMonable  or  indofinito 

time  ia  void,  855. 

STOCK  IN  CORPORATIONS, 

monicipal  subacriptions  to,  142,  263-274. 

when  liable  for  debts  cannot  be  released  bf  legislatiTe  act,  356. 

STREETS, 

power  of  cities,  &c.,  to  change  grade  of,  254-256. 
.    power  to  control,  264-366. 
liability  for  injuries  in,  &c.,  265-267,  n. 
special  assessments  for  grading  an^  ptving,  617-681. 
assessment  of  labor  upon,  636. 
exercise  of  right  of  eminent  domain  for,  660. 

and  for  materials  for  constructing,  651. 

when  owner  of  land  to  receive  compeosatioai  098. 
appropriation  of,  for  railways,  676-688. 
police  r^ulations  for  use  of,  727. 

STRICT  CONSTRUCTION, 

of  laws  in  derogation  of  common  law,  74,  n. 

of  charters,  234,  488-490. 

of  statutes  granting  special  privilegeH,  48S-4E)0. 

of  statutes  requiring  grataitous  services,  487. 

of  Btatntes  taking  property  for  public  use,  654--656. 

STUDENTS, 

law  for  protection  of,  744. 

SUBJECT  OF  STATUTE, 

required  in  some  States  to  be  stated  in  title,  170. 

SUBMITTING  LAWS  TO  POPULAR  VOTE, 

whether  it  is  a  delegation  of  l^Elative  power,  139-148. 
authorities  generally  do  not  allow,  143. 
corporate  charters,  &c.,  may  be  submitted,  141,  228. 
and  questions  of  division  of  towns,  &c.,  141. 
and  questions  of  local  subscriptions  to  improvements,  142. 
SUBSCRIPTIONS, 

to  internal  improvements  by  municipal  corporations,  142,  263-274. 
submitting  questions  of,  to  corporation  is  not  delegating  legislativ« 

power,  142,  144. 
power  of  taxation  to  provide  for,  cannot  be  taken  away,  350. 

SUCCESSION  TO  THE  CEOWN, 

power  of  parliament  to  change,  104. 
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8UFFEAGE, 

right  of,  in  forming  new  conatitutioDe,  87. 

reatrictions  upon,  to  be  construed  strictly,  487. 

oonstitutiooal  qualifications  for,  not  to  be  added  to  by  l^lstuM,  78 

who  to  exercise  generally,  762. 

regulation  of  right  of.  756-758. 

right  of,  not  conferred  od  women  by  the  new  amendments,  U,  n. 
See  Elxctiomb. 
SUIT, 

notification  of,  hj  publication,  490. 

See  Action. 
SUMPTUAEY  LAWS, 

odious  character  of,  476. 
SUNDAY, 

laws  to  prevent  desecration  of,  how  defended,  688. 

police  regulations  regarding,  726. 
SUPPORT, 

of  children,  liability  of  father  for,  415. 

lateral,  of  lauds,  ri^t  to,  S74. 
SUPREMACY  OF  PARLIAMENT, 

extent  of,  4,  103-106,  209,  314. 
SUPREME  LAW, 

Constitution,  laws,  and  treaties  of  United  States  to  be,  16. 

of  a  State,^  conatitotion  to  be,  2,  3. 
SURRENDER, 

of  fugitives  from  jastice,  22. 
SUSPENSION  OF  LAWS, 

wben  authorized  must  be  general,  484. 

for  limitation  of  actions,  461,  n. 
SWAMPS, 

drains  for,  651,  741. 

special  assessments  for  druning,  633. 


TAKING  OF  PROPEETY, 

of  individuals  for  public  use,  632,  n,  647. 

See  EuiNENT  Domain;    Taxation. 
TAX  LAWS, 

directory  and  mandatoi?  proviaiona  in,  88-98. 
See  Taxation. 
TAX  SALES, 

curing  defective  proceedings  in,  by  retrospective  legisl^ion,  471,  481. 
what  defects  should  avoid,  646,  646. 
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deeds  given  upon,  maj  be  made  erideDce  of  title,  45S,  454. 
ooDditions  to  redemption  from,  457,  n. 
See  Taxation. 
TAXATION, 

and  representation  to  go  together,  33,  73,  n.,  140,  n.,  203. 

construction  of  grant  of,  269. 

right  of,  compared  with  eminent  domain,  8S3. 

exemptions  from'  by  the  States,  when  not  repealablo,  150,  340. 

can  oat7  be  for  public  purposes,  155,  208,  693,  Wi. 

most  be  by  consent  of  the  people,  140,  n. 

license  fees  distinguished  from,  S45,  S14,  n. 

hj  mnnicipalitjea,  poner  of  legislature  OTer,  140,  260,  282,  887. 

reassessment  of  irregular,  may  be  anthoriEed,  258. 

irregular  may  be  confirmed  by  legislature,  471-473. 

necessaiy  to  the  existence  of  government,  593. 

unlimited  nature  of  power  of,  593-699. 

of  agencies  of  national  government  by  the  States  impliedly  forbidden, 

605-698. 
of  agencies  of  the  Stat«s  by  Hie  national  government  also  forbidden,  596. 
of  the  subjects  of  commerce  by  the  States,  flOO,  724-726. 
discriminations  in,  as  between  citizens  of  different  States,  602. 
legislature  the  proper  authority  to  determine  upon,  S04-S13. 
apportionment  essential  to,  013. 
taxing  districts,  necessity  of,  614,  620,  622. 
apportionment  not  always  by  values,  614. 
periodical  valuations  for,  615. 
license  fees  and  other  special  taxes,  616. 
assessments  for  local  improvements,  617. 

benefits  from  the  improvement  may  be  taken  into  Uie  account.  617, 
627,  633,  634. 
general  provisions  requiring  taxation  by  value  do  not  apply  to  these 

assessmente,  617. 
taxation  of  persons  or  property  out  of  the  district  is  void,  620-627. 
must  be  uniform  throughout  the  district,  620. 
local  assessments  may  be  mode  in  proportion  to  frontage,  629,  634. 

necessity  for  apportionment  in  such  case,  829. 
special  taxing  districts  for  drains,  levees.  Sic.,  683. 
taxation  in  labor  for  repair  of  roads,  &o.,  635. 
difficolty  in  making  taxation  always  equal,  686. 
hardships  of  individual  cases  do  not  make  it  void,  636. 
legislature  must  select  the  objects  of  taxation,  640. 
exemptions  of  property  from,  638. 

constitntional  provisions  which  preclude  exemptions,  640. 
special  exemptions  void,  639,  n. 

legislative  authority  must  be  sbown  for  each  partionlar  tax,  641. 
excessive  taxation,  648. 
ib»  maxim  dt  ntinmw  lex  nan  cant  not  applicable  in  tax  proceedings, 

644. 
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TAXATION — eonHnved.  i 

vhftt  defects  knd  irregularitiefl  reader  tKx  sslw  void,  S44,  646.  ' 

l^slative  control  over  remedies  for,  040.  I 

TEACHER  AND  SCHOLAR, 

eoDtrol  of  former  OTer  latter,  22Q,  227,  n.,  117. 

TECHNICAL  RULES  OP  CONSTRUCTION,  ] 

danger  of  resorting  to,  74,  d.,  101,  n. 

TELEGRAPHIC  CORRESPONDENCE,  i 

right  to  secrecy  in,  872,  n. 

TEMPERANCE  LAWS, 

right  of  the  States  to  pass,  718-721.  { 


divorces  not  to  be  granted  by  l^slature,  131,  n. 

title  of  act  U>  express  the  object,  171,  n. 

oonstitutionol  proTtstan  relating  to  amendment  of  acts,  182,  n. 

when  acts  lo  take  efiect,  190,  n. 

right  of^ury  to  determine  the  law  in  libel  cases,  39S,  n. 

protection  to  penon  and  property  by  law  of  the  land,  431,  n. 

constitntional  provision  respecting  retrospective  lam,  467,  a. 

liberty  of  speech  and  of  the  press  in,  614,  n. 

priviJ^e  of  legislators  in  debate,  550,  n. 

exclusion  of  religious  teachere  from  offioe,  660,  n. 
TERRITORIAL  LIMITATION, 

to  the  powers  of  sovereignty,  3. 

to  the  exercise  of  power  by  the  States,  161, 

to  mnnicipal  authority,  268. 

to  power  of  taxation,  620,  640. 
TERRITORIES, 

power  of  eminent  domain  in,  650. 

legislation  for,  34,  n. 

formation  of  oonstitntionB  by  pec^le  of,  89. 
TEST  OATHS, 

when  may  constitute  a  punishment,  31{t-321. 

forbidden  in  some  States,  579,  n. 
TEXAS. 

admission  to  Union,  10. 

Mexican  law  retained  in  the  system  of,  86,  n. 

special  statutes  licensing  sale  of  lands  forbidden,  118,  n. 

divorces  not  to  be  granted  by  legislature,  131,  n. 

legislative  rales  regulating  pardons,  187,  n. 

no  act  to  be  amended  by  mere  reference  to  its  title,  182,  n. 

title  of  acts  to  express  the  object,  171.  n. 

right  of  jury  to  determine  the  law  in  libel  cases,  396,  n. 

protection  to  person  and  property  by  law  of  the  land,  431,  B. 

conatitational  provisioa  reupeoting  ratraipeetive  laws,  467,  d. 

liberty  of  speech  and  of  the  press  in,  615,  n. 
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TEXAS  —  ei>R(tnu«tf. 

religious  testa  for  office  torbiddea  in,  680,  n. 

exclnsioDS  from  suffrage  in,  768. 
THIRTEENTH  AMENDMENT, 

proviaionH  of,  12,  358,  364. 
TIME, 

loss  of  remedy  by  lapse  of,  448-451. 

and  place  ai«  of  the  esseiice  of  election  laws,  758,  769. 
TITLE  TO  LEGISLATIVE  ACT, 

requirement  that  it  shall  state  subject,  &c.,  is  mandatory,  99-S8,  170- 
181. 
TITLES  OF  NOBILITY. 

States  not  to  grant,  24,  42. 
TOLERATION, 

as  diBtingaisfaed  from  religions  liber^,  676-678. 
TOWN  EXPENSES, 

cannot  embrace  pay  for  lobby  terrices,  166,  n. 

See  Udnicipai,  CoRPOiuTioNe. 
TOWNSHIPS, 

importence  of,  in  the  American  system,  228,  n. 

origin  of,  220-228.  ' 

distingnisbed  from  chartered  corporations,  296. 

collection  from  corporators  of  jadgments  against,  S96,  302. 

not  liable  for  neglect  of  duty  by  officers,  802. 

apportionment  of  debta,  &c. ,  ou  division,  292,  353. 

indemnification  of  officers  of,  258. 

See  Municipal  Cobpobatioxs. 
TRADE, 

by-laws  in  general  restraint  of,  244-247. 
TRAVEL, 

obstructions  to,  on  navigable  waters,  729-788. 

regulating  speed  of,  727,  733. 
TRAVERSE  JURY, 

trial  of  accused  parties  by,  390. 

Se«  JuBT  Tbial. 
TkEASON, 

evidence  reqnired  to  convict  of,  882. 
TREATIES. 

of  the  United  States,  to  be  the  supreme  law.  16, 

Stetes  forbidden  to  enter  into,  20. 
TREATING  VOTERS, 

laws  against,  772. 
TRIAL, 

of  right  to  property,  464, 

new,  not  to  be  granted  by  legislabiie.  116, 186. 
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TRIAL  — eunfiBuftf. 

of  accused  puties  to  be  by  JQ17,  SOO. 
moat  be  speedy,  379. 
must  be  public,  380. 
miut  not  be  inquisitoriat,  S81. 

See  CfiiHBai  Hearino  Jdrt  Tsiai- 
TRDST. 

the  legisUtive  not  to  be  delegated,  136,  249. 
TRUSTEES, 

special  BtatQtes  autboriiing  sales  bj,  constitDtional,  117. 

rights  of  caiuit  que  trust  not  to  be  determined  hj  legislature,  13^ 

128. 
municipal  oorporatiotia  as,  227,  a.,  S31,  a. 
TRUTH, 

aa  a  defence  in  libel  cases,  S23,  MO,  573. 
necessity  of  showing  good  motives  for  pablicatlon  of,  SJS. 
TURNPIKES, 

exercise  of  eminent  domain  for,  680,  661. 
appropriation  of  highwajs  for,  678. 
change  of,  to  common  highways,  678,  n. 
TWICE  IN  JEOPARDY, 

punishment  of  same  act  under  State  and  naljonal  law,  26. 
under  State  law  and  municipal  by-law,  243,  a. 

See  Jeopabdt.  , 

TWO  THIRDS  OF  HOUSE, 

what  constitutes,  169, 170,  n. 


ULTRA  VIRES, 

contracts  of  municipal  oorpontioni  which  are,  3S6,  260-264. 
UNANIMITY, 

required  in  jury  trials,  893. 
UNCONSTITUTIONAL  LAW, 

definition  of  the  («rm,  4. 

fiivt  declaration  of,  194,  n. 

power  of  the  courts  to  annul,  199. 

whether  jury  nwy  pass  upon,  411,  n. 

See  Courts;  Statdtkb. 
UNEQUAL  AND  PARTIAL  LEGISLATION, 

special  laws  of  a  remedial  nature,  481. 

local  laws,  or  laws  applying  to  particular  claases,  481, 482. 

proscription  of  parties  for  opinions,  4S3. 

BUBpensions  of  the  laws  must  be  general,  4S4> 

distinctions  must  be  based  upon  reason,  466. 

equality  the  aim  of  the  law,  486. 
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strict  construction  of  special  burdens  and  privileges,  487-490. 

discrimi nation  agaiost  citizens  of  other  States,  S2,  490. 
UNIFORMITY, 

in  construction  of  constitutions,  07. 

in  taxation,  012,  020. 

See  Taxation. 
ONION, 

of  the  Colonies  before  the  Revolution,  S. 
UNITED  STATES, 

dirision  of  poirers  between  the  States  sod  Union,  2. 

origin  of  its  government,  0. 

Bevolutionary  Congress,  and  its  powen,  7,  8. 

Articles  of  Confederation  and  their  failure,  8. 

formation  of  Constitution  of,  8. 

government  of,  one  of  enumerated  powers,  10,  11,  207. 

general  powers  of,  11-14. 

ite  laws  and  treaties  the  supreme  law,  15. 

judicial  powers  of,  15,  27. 

removal  of  causes  from  State  courts  to  courts  of,  16. 

prohibition  upon  exercise  of  powers  by  the  Statsa,  20-24. 

guaranty  of  republican  government  to  the  States,  24. 

implied  prohibition  of  powers  to  the  States,  25. 

reservation  of  powers  to  States  and  people,  20. 

oonHent  of,  to  formation  of  State  coustatutionsi  30. 
See  CoNOBEss ;  Constitution  or  United  States;  Coobib  of  United 
Statks;  Pkesidemt. 
UNJUST  DEFENCES, 

no  vested  right  in,  457. 
UNJUST  PROVISIONS, 

in  constitutions,  must  be  enforced,  80. 

in  statutes,  do  not  necessarily  avoid  them,  197'^02. 
See  Partial  Leoislatiok. 
UNLAWFUL  CONTRACTS.     See  Illboal  Contbact8. 
UNLIMITED  POWER, 

nnknown  in  America,  104,  n. 
UNMUZZLED  DOGS, 

restraining  from  running  at  large,  741. 
UNREASONABLE  BAIL, 

not  to  be  required,  3??. 
UNREASONABLE  BY-LAWS, 

are  void,  243. 
UNREASONABLE  SEARCHES  AND  SEIZURES.    See  Seakchbb  and 

Seizukes. 
UNWHOLESOME  PROVISIONS, 

prohibiting  sale  of,  741. 

60 
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USAGE   AMD  CUSTOM.     See  Comuoh  Law. 
USURPATION^, 

bj  legisUture  should  Dot  be  upheld,  85,  87. 

of  office,  751. 

USURY. 

right  to  defence  of,  m&y  be  taken  awaj  hy  legislature  retrospectivelj. 


V. 

VACANCIES, 

ID  office  filliug,  78,  n. 
TAGRANCr, 

charges  of,  not  triable  by  jniy,  391,  n. 
but  must  be  tried  judicially,  492,  n. 
VALIDATING  IMPERFECT  CONTRACTS, 

by  Tetroapective  legislation,  357,  409-471. 

See  Rktbospectivb  Lkoislatiok. 
VALUATION, 

of  property  for  taxation,  614. 

See  Taxation. 

of  land  taken  from  public  uae.     See  Euinknt  Douaim. 
VENUE. 

in  criminal  cases,  802. 

change  of,  392. 
VERDICT, 

jury  not  to  be  controlled  by  jndge  in  giving,  SOS- 
judge  cannot  refiia«  to  receive,  394. 

jury  may  return  special,  304. 

but  cannot  be  compelled  to  do  eo,  394. 

general,  covers  both  the  lav  and  the  facts,  304,  8S6. 

in  favor  of  defendant  in  criminal  case  cannot  be  set  aside,  395,  307. 

against  accused,  may  be  set  aside,  397. 

in  libel  cases,  to  cover  law  and  fact,  3Sfl,  560. 

to  be  a  bar  to  new  prosecution,  300. 

nhen  defendant  not  to  be  deprived  of,  by  nolU  prose^i,  400. 

not  a  bar  if  court  had  no  jorisdiction,  400. 
or  if  indictment  fatally  defective,  401. 

vhen  jury  may  be  discharged  without,  401. 

set  aside  on  defendant's  motion,  may  be  new  trial,  401. 

on  some  of  the  counts,  is  bar  to  new  trial  thereon,  402. 

cannot  be  received  from  less  than  twelve  jurors,  393. 
VEEMONT, 

revenue  bills  to  originate  in  lower  house,  158,  n. 

betterment,  law  of,  478. 

liberty  of  speech  and  of  press,  513,  n. 

privilege  of  legislators  in  debate,  550,  n. 
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VESTED  EIGHTS, 

not  oooferred  by  charters  of  monieipaJ  incoipoTation,  331. 

grants  of  property  to  oorpontions  not  revocable,  240,  SS3. 

nnder  the  marrii^  relation,  cannot  be  taken  anay,  846. 

not  to  be  disturbed  except  by  due  procen  of  law,  210,  245,  n.,  438. 

meaning  of  the  term,  438,  45Q,  464,  465. 

Bubjection  of,  to  general  laws,  437. 

intereata  in  expectancy  are  not,  440. 

rights  under  the  marriage  relation,  whan  are,  442. 

in  legal  remedies,  parties  do  not  have,  443. 
exceptions,  851,  362. 

statutory  privileges  are  not,  478. 

in  rights  of  action,  442,  445. 

forfeitures  of,  must  be  judicially  declared,  446,  447. 

time  for  enforcing,  may  be  limited,  448. 

do  not  exist  in  rules  of  eTJdenee,  452. 

righto  to  take  advantage  of  informalities  are  not,  450. 
or  of  defence  of  usury,  465. 
VILLAGES  AND  CITIES.     See  Municipal  Corfobatiohs. 
VILLEINAGE, 

in  England,  860-864. 
VIKDICTIVE  DAMAGES, 

when  publisher  of  newspaper  not  liable  to,  664. 
VIOLATING   OBLIGATION  OF  CONTRACTS.     See    OBLiOATtOK  or 

C0SITRACT8. 
VIRGINIA, 

repeal  of  acts  of  Parliament  in,  34,  n. 

special  statutes  licensing  sale  of  lands  forbidden,  118,  n. 

divorces  not  to  be  granted  by  legislature,  181,  n. 

exercise  of  the  pardoning  power  restrained,  137,  n. 

revenue  bills  lo  originate  in  lower  house,  158,  n. 

no  act  to  be  amended  by  mere  reference  to  title,  182,  a. 

compact  with  Kentucky,  333,  n. 

liberty  of  speech  and  of  the  press  in,  515,  n. 

privilege  of  legislators  in  debate,  650,  n. 

religious  teats  for  office  forbidden  in,  680,  n. 

exclusions  from  suffrage  in,  758. 
VOID  CONTRACTS.     See  Contbact8. 
VOID  JUDGMENTS.     See  Jcribdictioit. 
VOID  STATUTES.     See  Statutes. 
VOLUNTEERS, 

in  military  service,  municipal  bounties  to,  275. 
VOTERS, 

franchise  of,  cannot  be  made  to  depend  on  impossible  condition,  446,  n. 

constitutional  qualifications  of,  cannot  be  added  to  by  legislature,  76,  n. 

privilege  of  secrecy  of,  760. 
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VOTERS  —  continued. 

frbether  qualifioatioDs  of,  emn  ba  inqiiired  into  in  oonteeting  declioni 
78&-78L 

6m  £i.ECTioGn. 


WAGE&S, 

upon  elections,  are  ill^al,  772- 
WAIVEE, 

of  constitutional  objection,  216,  S67. 

of  defecta  in  incorporatioo,  98,  n. 

of  iiregnlsritiM  ia  Judicial  proeeedinga,  606. 

of  objection  to  int«rested  judge,  509,  510. 

of  right  to  full  paoel  of  juron,  391. 

of  right  to  compenution  for  property  t^en  hj  public,  S96- 

in  capital  cases,  390. 

of  el«:tor's  right  to  secrecy,  762. 
WAR  AND  PEACE, 

power  of  BeTolutionory  CongreBS  over,  7. 

control  of  qnentious  coucerniug,  by  Congress,  12. 
WARD, 

control  of  guardian  over,  416. 

special  statutes  for  sale  of  lands  of,  117. 
WAREHOUSEMEN, 

regulation  of  chaises  of,  73i-739. 
WARRANTS, 

general,  their  illegality,  365,  969. 

service  of,  in  criminal  cases,  869. 

search- warrants,  870. 

See  UnRBABOitAULE  Skarcses  ahd  Seikubeb. 
WATER  RIGHTS, 

right  to  front  on  navigable  water  b  property,  675,  676. 

right  of  the  States  to  establish  wharf  lines,  740. 

right  to  use  of,  in  running  stream,  690. 

appropriation  of  streams  under  right  of  eminent  domun,  651,  661. 
See  Natiqable  Waters;  Watebcocsbbs. 
WATERCOURSES, 

navigable,  and  rights  therein,  728-781. 

dams  across,  for  manufacturing  purposes,  662-665,  7S2. 

bridges  over,  under  State  authority,  781. 

licensing  ferries  across,  732. 

oonstmctian  of  levees  upon,  657,  763. 

flooding  premises  by,  the  liability  for,  676,  n. 

incidental  injury  by  improvement  of,  gives  no  right  of  actioo,  738. 
See  Navioadls  Waters;  Water  Rights. 
WAYS.    See  Hiohwatb;  Fbivate  Roam;  Roam;  Streets. 
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WEIGHTS   AND  MEASURES, 

Congress  may  fix  standard  of,  11. 

T^:ulation  of,  by  the  States,  741. 
WEST  VIRGINIA, 

special  statutes  licensing  sale  of  lands  forbidden,  118,  n. 

divorces  not  to  be  granted  by  legislature,  131,  n. 

protection  to  person  and  property  by  law  of  the  land,  481,  a. 

liberty  of  speech  and  of  the  press  in,  613,  n. 

privilege  of  legislators  in  debate,  550,  n. 

religious  liberty  in,  679,  n. 

exclusions  from  suffrage  in,  753. 
WHARFAGE, 

tigtit  to,  is  property,  075. 

States  may  establish  wharf  lines,  740. 
WHIPPING, 

punishment  by,  326. 
WIDOW.     See  Dowkr. 

WIFE.    See  Divobcb;  Dowbh;  Married  Wouks. 
WILL, 

imperfect,  cannot  be  validated  after  title  passed,  113,  n. 
WISCONSIN, 

special  statutes  licensing  sale  of  lands  forbidden,  118,  n. 

divorces  not  to  be  granted  by  legislature,  131,  u. 

privilege  of  legislators  from  arrest,  161,  n. 

title  of  act  to  embrace  the  subject,  171,  n. 

no  act  to  be  amended  by  mere  reference  to  its  title,  182,  n. 

time  when  acts  take  effect,  ISO. 

restriction  upon  power  to  contract  dehts,  273. 

liberty  of  speech  and  of  the  press,  614,  n. 

privilege  of  legislators  in  debate,  550,  n. 

religious  tests  for  office  forbidden  in,  579,  n. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  691,  i 

exclusions  from  suffrage  in,  753. 
WITCHCRAFT, 

confessions  of,  382. 
WITNESSES, 

power  to  summon  and  e: 

accused  parties  to  be  c< 

not  oompeltable  to  be  t^nst  themselves,  383-38B,  487. 
evidence  by,  in  their  own  favor,  383,  n. 

not  liable  to  civil  action  for  false  testimony,  645. 
unless  the  testimony  was  irrelevant,  516,  n. 

competency  and  credibility  of,  as  depending  on  religious  belief,  591 
and  n. 

testimony  of  wife  on  behalf  of  husband,  SS7,  n. 
WOMEN, 

regulation  of  employments  of,  613,  615,  n. 
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WOMEN— mnd'iiMN/.  ( 

maj  bold  <rffice,  749,  D.  ' 
See  Divokce;  Dowkb;  Uarkibd  Wohkk. 

WORKS  OP  ART,  ' 

liberty  of  oriticum  of,  C61.  I 
T\^ITS  OF  ASSISTANCE, 

nnooDsUtutioakl  duvMter  of,  865-869.  ' 

WRITS  OF  HABEAS  CORPUS.     See  Habeas  Coarua.  i 


TEAS  AND  NATS, 

in  aome  States,  on  passage  i^  laws  to  be  entered  ud  joamals,  91, 160. 
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